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(lis  Misc.  Bep.  061) 

INDEPENDENT  ELECTRIC  LIGHTING  CORPORATION,  Ua»  v.  11.  BROD- 

SKY  &  CO. 

(Supreme  Court,  App^ate  Term,  First  Department   May  16, 11^2.)    * 

1.  Electricity  ^=» 1 1 —Defendant,  having  used  electricity  furnished  by  plaintiff 

without  express  agreement  for  payment,  liable  therefor. 

Defendant,  having  used  electricity  fumiabed  by  plaintiff,  was  liable 
therefor,  though  furnished  without  defendant  haring  expressly  agreed 
to  pay  for  the  electricity. 

2.  Election  of  rsmsdies  ^oi— Party  held  to  renedy  taken  only  whers  there  Is  a 

choice  between  two  remedies,  proceeding  on  opposite  claims  of  right. 

The  doctrine  of  election  between  inconsistent  remedies  consists  in  hold- 
ing a  party  to  the  remedy  taken  in  cases  where  there  is  a  choice  between 
two  remedies,  which  proceed  on  opposite  and  irreconcilable  claims  of 
right  , 

8*  Eleotloa  of  remedies  «B93(l)^Dl8missal  of  action  for  eonverslon  of  eleo* 
triolty  on  ground  that  plaintiff  had  no  cause  of  action  did  net  preclude  subse- 
quent action  to  recover  for  electricity  furnished. 

Where  defendant  used  electricity  furnished  by  plaintiff  without  ex- 
press agreement  to  pay  therefor,  the  dismissal  of  plaintiff's  prior  action 
for  conversion  on  the  ground  that  plaintiff  had  no  cause  of  action  for 
conversion  did  not  preclude  the  subsequent  action  for  the  value  of  the 
electricity  furnished,  on  theory  that  plaintiff  was  bound  by  its  election  to 
sue  in  conversion. 

Whltaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Independent  Electric  Lighting  Corporation,  Inc., 
against  M.  Brodsky  &  Co.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Judgment  reversed,  and  judgment  directed  for  plaintiff. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Harry  C.  Gomprecht,  of  New  York  City,  for  appellant. 
John  L.  Bernstein,  of  New  York  City,  for  respondent. 

GUY,  J.  The  plaintiff's  business  is  to  purchase  electric  current  and 
retail  it  to  tenants  of  various  loft  buildings.  Among  the  buildings  to 
which  it  furnished  current  was  the  building  containing  the  defendant's 
loft.    The  electricity  was  supplied  by  the  Edison  Company  to  plaintiff 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
IWN.Y.S.— 1 
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by  a  master  meter,  and  the  plaintiff  submetered  the  current  supplied 
to  the  various  tenants;  each  tenant  having  a  separate  meter  in  his 
loft.  Plaintiff  had  billed  the  current  for  which  a  recovery  is  here 
sought  to  the  tenant  of  another  loft  and  received  payment  of  the  bill, 
but  upon  discovering  the  mistake  paid  the  money  back  to  the  other 
tenant.  The  amount  of  current  and  the  value  thereof  for  a  period  of 
about  three  years,  $538.46,  was  undisputed. 

The  defendant's  president  testified  that  when  he  hired  the  premises  in 
August,  1914,  the  loft  was  dark,  and  the  lights  were  turned  on  to  show 
the  loft ;  that  nothing  was  said  about  electric  light,  and  that  no  refer* 
ence  whatever  was  made  to  electric  light  in  the  lease  subsequently  exe- 
cuted with  the  landlord  of  the  loft ;  that  no  demand  was  made  upon  de- 
fendant for  the  price  of  the  electric  current  until  after  defendant  left 
the  premises  in  1919 ;  that  in  the  three  leases  defendant's  officer  had 
made  for  Ipf ts  no  reference  was  made  to  electric  light,  and  in  the  other 
lofts,  under  such  leases,  the  defendant  paid  for  the  current.  It  was  tes- 
tified on  behalf  of  plaintiff  that  the  reason  no  demand  was  made  for  the 
current  furnished  prior  to  1916  was  that  the  plaintiff  was  not  incor- 
porated until  December,  1915.  The  trial  judge  rendered  judgment  for 
defendant. 

[1]  If  the  defendant  had  appropriated  the  plaintiff's  money  instead 
of  the  electric  current,  the  defendant  would  have  been  liable  to  plaintiff 
in  assumpsit  for  money  had  and  received.  National  Trust  Co.  v.  Glea- 
son,  17  N.  Y.  400, 403,  33  Am.  Rep.  632.  That  the  property  used  by  de- 
fendant was  electric  currenH,  not  money,  should  not  change  the  result. 
Under  the  circumstances  of  this- case,  reason  and  justice  would  seem  to 
require  the  defendant  to  pay  for  the  property  it  was  not  entitled  to 
receive  without  compensation.    13  C.  J.  244. 

[2,  3]  A  prior  action  was  brought  by  plaintiff  against  the  defendant 
upon  the  same  facts  for  conversion.  That  action  was  dismissed,  and 
defendant  relies  upon  the  prior  adjudication  as  a  bar  to  this  action; 
the  claim  being  that  the  plaintiff  is  bound  by  its  election  to  sue  in 
conversion.  But  the  doctrine  of  election  between  inconsistent  remedies 
consists  in  holding  a  party  to  the  remedy  taken,  in  cases  where  there 
is  a  choice  between  two  remedies,  which  proceed  upon  opposite  and  ir- 
reconcilable claims  of  right,  and  has  no  application  to  the  facts  here, 
where  it  has  been  adjudicated  that  plaintiff  has  no  claim  for  conversion 
against  the  defendant.  The  fact  that  plaintiff  has  failed  in  a  previous 
action  with  reference  to  the  same  subject-matter  does  not  determine 
that  he  has  declared  his  election  or  has  been  put  to  an  election.  Henry 
V.  Herrington,  193  N.  Y.  218,  86  N.  E.  29,  20  L.  R.  A.  (N.  S.)  249: 
Columbia  Trust  Co.  v.  Norske  Lloyd  Ins.  Co.,  100  Misc.  Rep,  550,  166 
N.  Y.  Supp.  919. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in"  favor 
of  the  plaintiff  for  $538.46,  with  interest  and  costs  in  the  court  below. 

MARTIN,  J.,  concurs. 
WHITAKER  J.,  dissents. 
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PEOPLE  ex  r«L  SEBRING  v.  DOWD  %t  al^  City  AssMsori. 

(Supreme  Court,  Steuben  County.    BCay  6,  1922.) 

1.  TaxatioR  «a»348— Valaatioa  of  retldenoe  ft  taxatloa  la  valua  ia  opaa  aiarliet. 

Under  Tax  Law,  f  6»  aasessors,  in  flziag  yaiue  est  a  residence,  were  not 
bound  to  consider  alone  price  paid  by  owner,  or. opinion  evidence  of  bro- 
kers, but  could  consider  the  amount  it  would  require  to  reproduce  the 
house  at  the  time  of  the  assessment ;  the  test  being  the  value  of  the  prem- 
ises In  the  open  market  with  a  willing  seller  and  a  willing  buyer. 

2.  Taxation  4d=3»34d— Rule  as  to  valaatloa  of  property,  aot  ioslgnod  to  yloM  rental 

or  bo  oaod  for  oommorolal  parpoooa,  stated. 

In  case  of  exceptional  property,  not  designed  to  yield  a  rental  or  in- 
come, or  to  be  used  for  commercial  purposes,  but  wholly  or  mainly  for 
personal  use,  benefit,  and  gratification,  property  should  be  assessed  at  the 
price  It  cost,  where  the  purchase  or  improvement  is  of  recent  date,  and 
it  la  not  ahown  that  the  property  has  since  deteriorated  in  valne. 
8.  Taxation  ^E3»348^Mark6t  value  not  to  be  arrived  at  solely  from  opinion  tos* 
timony  as  to  what  property  would  bring  in  the  market. 

The  market  value  of  property  is  not  to  be  arrived  at  solely  from  opinion 
testimony  as  to  what  it  would  bring  in  the  market;  but  it  is  proper  to 
consider  the  location,  character,  and  probable  uses  of  the  property  in  the 
same  manner  that  a  prudent  seller  or  purchaser  would  regard  it  in  fixing 
Its  value. 

4.  Taxation  ^s»496(f4)— On  oonflrmatlon  of  assossnient  and  of  referee's  report  in 
oortlorarl  to  review  assessniORt,  oosts  and  dlsburssmonts  taxed  against  peti- 
tioner. 

On  certiorari  by  taxpayer  to  review  assessment,  where  the  assessment 
Is  confirmed,  and  the  report  of  the  referee  is  adopted  and  confirmed,  the 
costs  and  disbursements  will  be  taxed  against  taximyer,  under  Tax  Law, 
|2W, 

Certiorari  try  the  People  of  the  State  of  New  York,  on  the  relation 
of  James  O.  Sebring,  against  Munson  B.  Dowd  and  others,  as  Asses- 
sors of  the  City  of  Coming,  Steuben  County,  to  review  an  assessment. 
On  motion  to  confirm  report  of  referee.  Assessment  confirmed,  rq)ort 
of  referee  adopted  and  confirmed,  and  writ  dismissed. 

Justin  V.  Purcell,  of  Coming,  for  the  motion. 
James  O.  Sebring,  of  Coming,  opposed, 

THOMPSON,  T;  The  dwelling  premises  of  relator,  purchased 
from  the  tmstee  of  the  creditors  of  one  Drake  in  1917  for  the  sum  of 
$15,000,  the  respondents,  in  1921,  assessed  at  the  sum  of  $30,000. 
$7,000  of  which  they  have  fixed  as  the  value  of  the  land,  exclusive  of 
buildings.  The  assessment  is  attacked  upott  two  grounds :  •  First; 
overvaluation;  second,  unequal  and  disproportionate  valuation. 

Here  we  have  the  report  of  the  referee  appointed  in  certiorari  ad- 
vising that  the  proceeding  be  dismissed.  Remembering  that  the  statute 
requires  that  all  real  and  personal  property  subject  to  taxation  shall  be 
assessed  at  the  full  value  thereof  (Tax  Law  [Consol.  Laws,  c.  60]  §  6), 
and,  discussing  these  questions  in  their  order,  I  observe  that  the  proof 
shows  that  this  property  is  one  of  the  most  valuable  residence  proper- 
ties in  the  city  of  Coming,  located  in  this  city's  finest  residential  dis- 

^±>For  other  cases  see  same  topic  ft  KBT-NPTft^BIi  tn  aU  Ke7-:NiUQbered  DIgeets  ft  Indnw 
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trict,  of  comparatively  modem  type,  constructionr,  and  eqtiipment,  and 
in  a  good  state  of  repair;  that  relator,  since  his  purchase  of  it  in  1917, 
has  erected  thereon  a  garage  of  design  and  material  similar  to  the 
house ;  that  he  has  perfected  the  electric  lighting  system,  and  has  laid 
some  thousands  of  feet  of  hardwood  flooring;  and  that  the  house  could 
hot  be  reproduced  at  this  time  for  less  than  $100,000. 

Each  of  these  elements  were  proper  to  be  consulted  by  the  assessors 
in  fixing  the  value  of  these  premises.  They  were  not  bound  to  consider 
alone  the  price  paid  by  relator  for  them,  or  the  opinion  evidenoe  of 
brokers.  The  true  significance  of  such  testimony  can  only  appear 
when  viewed  with  its  attendant  circumstances  and  paiticular8«  Evi* 
dence  of  but  one  sale  of  similar  property  is  found  in  tiie  record.  Sure- 
ly in  this  situation  the  assessors  would  naturally  apply  other  tests  in 
arriving  at  the  true  value  of  the  premises.  Intrmsic  value  was  a 
proper  element  for  them  to  consider.  People  ex  rel.  Empire  Mortgage 
Co.  V.  Cantor,  197  App.  Div.  437, 440,  189  N.  Y.  Supp.  646.  And  rent- 
al value.  People  ex  rel.  Szerlip  v.  Goldfogle,  118  Misc.  Rep.  8,  192 
N.  Y.  Supp.  210.  Though  the  last  could  be  given  little  effect  in  this 
case.    Hirsch  V.  Weiner,  116  Misc.  Rep.  312,  190  N.  Y.  Supp   111. 

[1]  There  is  no  doubt  that,  as  contended  by  relator,  the  value  of  the 
premises  in  the  open  market,  a  willing  seller,  and  a  willing  buyer  is  the 
true  rule.  This  does  not  mean  an  anxious  seller  and  a  diffident  pur- 
chaser, nor  does  it  mean  a  forced  sale.  Market  price  is  the  best  price 
the  owner  could  obtain  after  reasonable  and  ample  time,  such  as  would 
ordinarily  be  taken  by  an  owner  to  make  sale  of  like  property.  Again 
the  test  has  been  laid  down  to  be  "the  sum  for  which  it  would  be  ap- 
praised for  the  payment  of  a  just  debt  by  a  solvent  debtor.'*  People  v. 
Haner,  3  N.  Y.  Supp.  86;^  27  Cyc.  689.  In  another  connection  the 
courts  have  said  that  the  true  value  is  "the  'fair  market  value  for  all 
available  uses  and  purposes.'  "  Matter  of  Bronx  Parkway  Commission, 
191  App.  Div.  212,  217,  181  N.  Y.  Supp.  265,  269. 

[2]  The  courts  have,  however,  made  use  of  a  rule  in  certain  in- 
stances which  I  think  consists  with  the  circumstahces  of  this  case.  It  is 
that  in  the  case  of  exceptional  property,  not  designed  to  yield  a  rental 
or  income  or  to  be  used  for  commercial  purposes,  but  wholly  or  mainly 
for  personal  use,  benefit,  and  gratification,  the  property  should  be  as- 
sessed at  the  price  it  cost,  where  the  purchase  or  improvement  is  of 
recent  date,  and  it  is  not  shown  that  the  property  has  since  deteriorated 
in  value.  New  Orleans  Cotton  Exchange  v.  Board  of  Assessors,  37 
La.  Ann.  423.  In  many  instances  there  is  no  actual  demand  or  cur- 
rent rate  of  price,  either  because  there  have  been  no  sales  of  similar 
property,  or  because  the  particular  property  is  the  only  one  of  its 
kind  in  the  neighborhood,  and  no  one  ha^  been  able  to  use  it  for  the 
purposes  for  which  it  is  suitable,  and  for  which  it  may  be  highly  de- 
sirable to  use  it.  In  such  cases  it  may  be  said  that  the  property,  has  np 
proper  "value"  in  the  strict  sense  of  the  term,  and  the  value  must  from 
necessity  be  arrived  at  from  the  opinions  of  well-informed  persons, 
based  upon  the  purposes  for  which  the  property  is  suitable.    By  so 

1  Reported  In  tnll  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  50  Hun,  605w 
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doing  the  prbperty  is  not  taken  at  the  'Value  in  use"  to  the  owner,  as 
contradistinguished  from  the  "market  value,"  but  what  is  done  is  to 
take  into  consideration  the  purposes  for  which  the  property  is  suitaWe, 
•  as  a  means  of  ascertaining  what  a  reasonable  purchaser  would  in  all 
^probability  be  willing  to  give  for  it,  which,  in  a  general  sense,  may  be 
said  to  be  the  "market  value."  San  Diego  Land  &  Town  Co.  v.  Neale, 
78  Cal.  63,  20  Pac.  372,  3  L.  R.  A.  83. 

[3]  In  no  sense  can  i^be  said  that  the  market  value  of  property  is  to 
be  arrived  at  solely  from  opinion  testimony  as  to  what  it  would  bring 
in  the  market.  In  determining  market  value,  it  is  proper  to  regard  the 
location,  character,  and  pnAable  uses  of  the  properties  in  the  same 
manner  that  a  prudent  seller  or  purchaser  would  regard  them  in  fixing 
their  yalue;  and  the  amount  lands  would  bring  in  the  hands  of  a  pru- 
dent seller  at  liberty  to  fix  the  time  and  conditions  of  the  sale  is  tiheir 
market  value.  Doughty  v.  Somerville  &  E.  R.  Co.,  22  N.  J.  Law,  495, 
504;  Mississippi  &  R.  River  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25 
L.  Ed.  206. 

"The  most  palatial  reaidtnoe  in  th«  city  [New  Orleans],  if  thrown  upon 
tbe  market  for  rent,  might  not  bring  mor&  than  $1,800  or.  $2,000  a  year. 
Should  it,  therefore,  be  ^ssess^d  at  only  $18,000  or  $20,000,  though  its  recent 
cost  may  have  been  $50,000  or  $75,000?  Obviously  the  rule  of  experts  is  not 
applicable  to  such  cases.  There  exists,  in  fact,  no  rigid  rule  for  the  valuation 
of  property,  which  is  affected  hgr  a  multitpde  of  circumstances  which  no  rule 
could  foresee  or  provide  for.  The  assessors  must  consider  all  these  circum- 
stances and  elements  of  value,  and  must  exercise  a  prudent  discretion  in 
reaching  condusiona*'  New  Orleans  Cotton  Exchange  v.  Board  of  Assessors, 
supra. 

From  a  careful  reading  of  the  testimony,  of  the  respective  briefs 
of  counsel,  and  giving  the  respondents  the  benefit  of  every  reasonable 
intendment,  I  conclude  that  the  assessment  of  this  property  in  the 
amount  found  represents  the  full  and'  true  value  thereof. 

Coming  to  a  consideration  of  the  second  ground  of  relator's  attack 
upon  this  assessment,  I  hold  that  the  assessors  have  adopted  a  proper 
and  just  method  of  assessing  property  in  the  city  of  Corning.  I  find 
no  evidence  of  inequality,  discrimination,  or  lack  of  proportion.  It  is 
difficult  to  conceive  of  a  more  practical  or  accurate  manner  of  assessing 
a  property  than  that  which  was  observed  in  the  assessment  of  the  prop* 
erty  in  question  and  the  16  other  pieces,  concededly  comprising  the 
finest  residential  properties  in  the  city,  and  forming,  as  they  do,  a  dis- 
tinct and  plainly  distinguishable  species  of  property.  It  seems  to  me 
that  these  17  properties  in  the  city  of  Corning  are  assessed  in  the 
amounts  that  the  proof  plainly  shows  they  should  be,  especially  in  com- 
parison with  the  selling  prices  and  assessed  values  of  the  other  more 
modest  properties,  so  many  of  which  are  foimd  recorded  in  the  testi- 
mony, and,  measured  by  the  rule  in  People  ex  rel.  Strong  v.  Hart,  216 
N.  Y.  513,  111  N.  E.  56,  the  relator  must  fail  upon  this  specification 
of  his  petition  also. 

[4]  I  have  examined  with  care  the  well-reasoned  opinion  of  the  able 
and  painstaking  referee  in  this  case,  and  find  myseft  in  full  accord 
therewith,  as  also  with  the  conclusions  of  law  and  findings  of  fact  he 
has  reached.    The  assessmient  is  therefore  confirmed,  and  the  report  of 
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the  re£eree,  his  conclusions  of  law,  and  his  findings  of  fact  are  adopted 
and  confirmed,  and  the  writ  dismissed,  with  costs  and  disbursements 
against  the  petitioner.  Tax  Law,  §  294. 
Ordered  accordingly.  

In  re  WEED'S  ESTATE. 
In  re  SPAULDINQ.     ^ 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  8,  1922.) 

Work  and  labor  ^=s>7(3)— Claimant  coukl  not  reoovor  for  support  furnUbod  motb« 
er-in-law,  not  shown  to  bave  oontraoted  to  pay  therefor. 

Husband  could  not  recover  for  support  furnished  wife's  mother  during 
long  period  of  time,  during  which  the  mother  lived  with  the  husband  and 
wife,  in  the  absence  of  a  showing  that  the  mother  agreed  to  pay  for 
such  support 

BCiley,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Saratoga  County. 

In  the  matter  of  the  judicial  settl«nent  of  the  accounts  of  Katherine 
W.  Spaulding;  as  admkijstratrix  of  the  es.tate  of  Lucy  A.  Weed,  de- 
ceased. From  an  order  disallowing  a  claim  of  Fred  Spaulding,  claim- 
ant appeals.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

James  M.  Dunlavey,  of  Saratoga  Springs,  for  appellant     • 
Edward  D.  Eddy,  of  Saratoga  Springs,  for  respondent  Weed. 
Charles  B.  Andrus,  of  Saratoga  Springs,  for  respondent  Spaulding. 

PER  CURIAM.   Decree  affirmed,  without  costs.    All  concur,  except 

KILEY,  J.  (dissenting).  Fred  Spaulding  and  Katherine  Spaulding, 
referred  to  in  the  record  in  this  proceeding,  are  husband  and  wife.  The 
decedent,  Lucy  A.  Weed,  was  the  mother  of  Katherine  W.  Spauldmg 
aforesaid,  and  it  follows  that  Fred  Spaulding  was.  the  son-in-law  of 
said  decedent.  I  glean  from  this  record  that  in  the  month  of  April, 
1917,  the  husband  of  Lucy  A.  Weed  died  on  a  farm  which  she  owned 
in  the  vicinity  of  Saratoga  Springs ;  that  she  and  her  husband,  pre- 
vious to  his  death,  lived  alone  on  that  farm,  except  at  such  times  as 
they  were  ill,  when  Mrs.  Spaulding  went  there  to  care  for  them,  or 
brought  them  to  the  home  of  the  claimant,  to  care  for  them  until  they 
recovered.  Mr.  Weed  was  the  father  of  Mrs.  Spaulding.  At  the 
death  of  Mr.  Weed  in  1917,  as  aforesaid,  there  was  no  one  at  the  home- 
stead farm  to  care  for  his  widow,  the  decedent,  Lucy  A.  Weed.  She 
was  then  83  years  of  age.  She  had,  besides  Mrs.  Spaulding,  one  son, 
Warren  T.  Weed,  the  contestant  in  these  proceedings.  Let  it  be  ob- 
served here  that  the  record  is  devoid  of  evidence  of  anything  he  ever 
did  for  his  mother. 

.  Mi:s.  Weed  was,  on  the  28th  day  of  April,  1917,  brought  by  claim- 
ant tp  his  hom^,  and  there  remained  until  she  died  at  the  age  of  86, 
haying  been  there  and  supported  by  this  son-in-law  1,125  days.    Upon 
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the  death  of  Mrs.  Wedd,  the  daughter,  Mrs.  Spaulding,  was  apiiointed 
her  administratrix.  She  allowed,  but  did  not  pay,  a  bill  of  her  husband 
of  $1  a  day  against  the  estate  of  her  intestate.  Mrs.  Weed  had  a.  small 
estate  in  personal  property,  and  the  farm,  which  was  sold  by  the  heirs 
for  $1,800.  The  personal  property  and  the  proceeds  of  the  real  estate 
passed  to  the  administratrix,  and  shie  filed  her  account  for  a  fiijial  ju- 
dicial settlement.  The  brother  of  Mrs.  Spaulding,  Warren  T.  Weed, 
filed  objections,  in  effect  as  follows:  That  it  is  not  a  proper  charge 
against  the  estate  of  said  decedent;-  that  it  was  hot  a  contractual  ob^ 
ligation  of  the  decedent ;  that  it  was  a  claim  of  the  administratrix  per- 
sonally. The  surrogate  disallowed  the  claim,  and  an  appeal  by  the 
claimant  presents  but  one  question  for  consideration:  Is  the  claimant 
precluded  from  recovering,  because  he  is  a  son-in-law  of  decedent? 
To  start  with,  the  contestant,  at  the  close  of  the  examination  on  his 
part,  said  r  "We  rest,  and  raise  no  question  as  to  the  value  of  the  serv- 
ices." The  decision  of  the  learned  surrogate  is  based  upon  the  pre- 
sumption that  no  claim  for  services  can  be  made  by  one  member  of  a 
family  against  the  estate  of  another  member  of  the  same  family,  unless 
there  is  an  express  contract,  or  the  circumstances  are  such  as  to  point 
irresistibly  to  an  implied  contract.  He  found  that  there  was  no  ex- 
press contract,  and  that  the  evidence  did  not  warrant  a  finding  of  aii 
implied  contract.  I  think  he  overiooked  an  important  item  of  the  evi- 
dence, which  IS  always  the  basis  of  an  express  contract.  Mrs.  Spaiild-^ 
ing,  on  examination  by  her  counsel,  testified  as  follows : 

"Q.  Your  husbdnd  brought  her  there?  A.  Yes ;  came  th^re  with  us.  Q.  Bid 
i^e  ask  that  she  might  come  there?   (Objected  to  under  829).    A.  Tee." 

Previous  to  the  foregoing  examination,  Mrs.  Spaulding  was  asked 
by  her  counsel : 

"Q.  Was  there  ever  anythlns  said  by  your  mother,  either  directly,  to  you 
or  to  your  husband,  that  he  would  be  paid  for  taking  care  of  h(sr?  (Objected, 
to  as  incompetent.    Objection  sustained.    Exception.)" 

This  was  a  competent  question,  and,  if  the  counsel  had  not  waived  it^ 
as  he  expressly  did,  would  have  constituted  reversible,  error.  In  addi- 
tion to  the  request  of  Mrs.  Weed  that  die  be  taken  to  the  home  of 
plaintiff,  and  Aat  he  brought  her  pursuant  to  that  request,  there  is  evi- 
dence of  different  witnesses  that  she  expressed  a  desire  to  pay.  This 
bill  simply  covers  what,  in  fact,  is  due  the  claimant  personally.  It 
cannot  be  spelled  out  here  that  the  daughter,  his  wife,  was  asking  foi* 
or  getting  anything  for  the  multitude  of  items  of  service,  necessary  to 
make  comfortable  a  woman  from  83  to  86  years  of  age.  Judge  Mar- 
tin, in  Davis  v.  Gallagher,  55  Hun,  593,  9  N.  Y.  Supp.  11,  says : 

••We  do  not  think  It  was  necessary,  to  entitle  the  plaintiff  to  recover,  that  h^ 
should  prove  an  express  and  definite  contract,  but  that,  in  the  absence  of  such 
aa  agreement  it  was  Incumbent  upon  him  to  prove  snch  facts  and  circi/m- 
stances  as  would  show  an  understanding  or  expectation  on  the  part  of  th^ 
decedent  to  pay,  and  of  the  plaintiff  to  receive,  the  value  of  such  services  and 
property." 

In  Matter  of  Grogan's  Estate,  82  Misc.  Rep.  555,  145  N.  Y.  Supp. 
285,  the  surrogate  in  a  very  able  opinion  points  out  that  the  rule  applied 
here  is  the  one  laid  down  in  Williams  v.  Hutchinson,  3  N.  Y.  312,  53 
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Am.  Dec.  301,  and  continued  to  be  applied  until  the  decision  in  Moorie 
V.  Moore,  3  Abb.  Dec.  303,  where  it  is  said  in  part : 

"Ordinarily,  from  the  fact  that  the  rendition  and  acceptance  of  dervices 
performed,  meritorious  in  their  nature,  •  •  •  the  law  will  imply  a  prom* 
ise  to  pay  what  the  serylces  are  reasonably  worth.  ThU  Unplication  may 
not  be  repelled  wholly  hy  the  fact  that  the  service  U  rendered  to  a  parent  hy  a 
son  of  fuU  age.** 

I  do  not  go  the  full  length  with  the  learned  surrogate  in  his  (pinion 
in  the  last-cited  case;  but  it  states  a  rule  now  followed  and  applicable 
to  this  case  so  far  as  quoted.  Also  see  Marion  v.  Faman,  68  Hun,  383« 
22  N.  Y.  Supp.  946;  Wilsey  v.  FrankUn,  57  Hun,  382,  10  N.  Y.  Supp- 
833.  Opposed,  in  principle,  to  thie  rule  adopted  in  the  foregoing  cases^ 
are  the  following :  Matter  of  Dole,  168  App.  Div.  253,  153  N.  Y.  Supp. 
895;  Kearney  v.  McKeon,  85  N.  Y.  136;  Matter  of  Van  Slooten  v. 
Wheekr,  140  N.  Y.  624,  35  N.  E.  583;  Porter  v.  Rhoades,  48  App. 
Div.  635,  63  N.  Y.  Supp,  112;  Forbes  v.  Chichester,  8  N.  Y.  Supp. 
747.*  These  cases  are  cited  in  Matter  of  DouUeday,  173  App.  Div. 
739,  159  N.  Y.  Supp.  947;  In  re  (Sur.)  Babcock,  169  N.  Y.  Supp.  800, 
affirmed  185  App.  Div.  908,  171  N.  Y.  Supp.  1078.  That  we  are  get- 
ting away  from  the  strict  rule  held  in  these  cases,  is  apparent  from  the 
holding  in  Matter  of  Sherman,  227  N.  Y.  350,  125  N.  E.  546. 

The  foregoing  cases,  upon  examination,  will  be  found  to  differ  from 
the  one  at  bar  in  important  particulars.  Here  we  have  the  request  of 
Mrs.  Weed  that  she  be  taken  to  the  home  of  the  claimant.  We  have 
her  taken  to  that  home,  pursuant  to  such  request,  and  cared  for ;  that 
this  contestant,  her  son,  who  by  law  was  obliged  equally  with  his  sister 
to  take  care  of  her,  if  she  was  financially  unable  to  care  for  herself, 
standing  by  and  making  no  objection,  in  her  lifetime,  to  the  arrangement 
of  which  he  must  have  had  knowledge.  An  appellate  court,  allowed 
and  commanded  to  do  so,  will  search  every  word  and  line  within  the 
covers  of  a  record  to  see  that  justice  is  done.  Section  1317,  Code  Civil 
Procedure ;  section  105  of  the  Civil  Practice  Act.  More  than  that,  it 
will  search  out  the  motive  for  the  attitude  of  the  parties  interested. 

Again  reverting  to  the  question  put  to  Mrs.  Spaulding  as  to  what  the 
C(»iversation  was  as  to  the  contract,  and  the  sustaining  of  the  objection 
to  the  same :  That  question,  standing  out,  silent  and  unanswered,  by 
reason  of  this  contestant's  objection,  speaks  louder,  I  believe,  than  the 
answer  would  have  spoken.  The  question  was  competent,  and  the  con- 
testant, by  his  attitude,  plainly  says  isuch  answer  would  have  been  to 
his  disadvantage. 

I  disapprove  of  the  finding  of  the  learned  surrogate  that  the  Evi- 
dence is  insufficient  to  sustain  the  claim.  I  favor  a  reversal  of  the  de- 
cree of  the  surrogate,  with  costs. 

i  Eteported  In  full  in  the  New  York  Supplement ;  reported  as  a  memoraa* 
dom  decision  without  opinion  in  65  Hun,  611. 
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DAVIS  V.  JULIUS  KESSLER  &  CO.,  Ino. 

(Supreme  Court,  Special  Tenn»  New  Tork  Ck)unty.    March,  1022.) 

t.  Courts  ^ss>\A,  25-^urMietioB  caMot  be  oonf erred,  even  by  consent  'of  de- 
fendant, a  foroifn  corporation,  unless  it  Is  doing  business  In  the  state. 

General  Corporation  Law,  {§  46,  47,  concern  jurisdiction  over  the 
subject-matter,  and  in  an  action  between  a  foreign  plaintiff  and  a  foreign 
corporation  defendant  jurisdiction  is  either  not  conferred  upon,  or  ex- 
pressiy  denied  to.  New  York  courts,  unless  the  foreign  corporation  is 
''doing  business  in  the  state,"  and,  if  that  fact  be  absent,  Jurisdiction 
cannot  be  conferred  even  by  defendant's  consent 
2.  Reference  «=s>l4— To  asoertaln  If  defendant  foreign  corporation  was  doino 
business  in  state  held  proper  disposition  of  notion  to  dismiss  complaint  for 
want  of  Jurisdiction. 

Where  plaintiff,  a  resident  of  Minnesota,  purchased  whisky  from  de- 
fendant, a  corporation  of  West  Virginia,  having  its  principal  place  of 
business  in  Illinois,  and  the  whisky  was  destroyed  by  fire  while  stored  in 
defendant's  warehouse  in  Kentucky,  in  an  action  in  New  Tork  for  breach 
of  contract  made  outside  of  the  state  of  New  York  to  insure  the  whisky, 
where  the  complaint'  alleged  that  defendant  was  and  is  doing  business  in 
New  York,  which  defendant  denied,  held,  that  a  reference  to  ascertain 
such  facts  was  proper  on  motion  to  dismiss  for  want  of  jurisdiction. 

Action  by  William  M.  Davis  against  Julius  Kcssler  &  Company,  Inc. 
On  motion  to  dismiss  complaint  Motion  disposed  of  by  directing 
a  reference  on  the  question  whether  the  defendant  corporation,  at  the 
banning  of  the  suit,  was  doing  business  within  the  state. 

Celler  &  Kraushaar,  of  New  York  City,  for  plaintiff. 

Hirsch,  Sherman  &  Limburg,  of  Neysr  York  City,  for  defendant 

BIJUR,  J.  On  motion  to  dismiss  complaint.  "This  is  an  action  to 
recover  damages  for  defendant's  alleged  breach  of  contract  in  failing 
to  keep  insured  300  barrels  pf  whisky  purchased  by  plaintiff  from 
defendant  and  destroyed  by  fire  while  stored  in  defendants  bonded 
warehouse  in  Kentuclnr.  Plaintiff  is  a  resident  of  Minnesota ;  the  de- 
fendant a  corporation  of  West  Virginia,  having  its  principal  place 
of  business  in  the  state  of  Illinois.  The  contract  was  made  outside  of 
the  state  of  New  York. 

[1,  2]  To  bring  the  case  within  the  purview  of  the  statute  which 
confers  upon  our  courts  jurisdiction  in  an  action  by  a  nonresident 
against  a  foreign  corporation  (General  Corporsltion  Law  [Consol. 
Laws,  c.  23]  §  47),  the  complaint  alleges  that  at  all  times  therein  men- 
tioned the  defendant  was  and  now  is  doing  business  in  this  state.  De- 
fendant claims  (1)  that  it  was  not  doing  business  in  this  state  at  the 
time  of  the  commencement  of  flie  action;  and  (2)  that  if  it  should  be 
fotmd  to  have  been  doing  business  at  that  time  this  court  should,  in 
the  exercise  of  its  discretion,  decline  to  take  jurisdiction,  because  both 
parties  are  nonresidents,  and  the  cause  of  action  arose  outside  of  the 
state. 

The  conception  of  a  corporation  as  an  artificial  legal  entity  early 
gave  rise  to  difficulties.    These  were  increased  as  the  complexities  of 
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growing  industrial  life  required  the  formulation  of  analogies  between 
corporations  and  natural  persons  in  sonte  relations  and  of  distinctions 
in  others,^  Nowhere  was  the  problem  more  puzzling  than  in  the  field 
of  jurisdiction,  in  particular  in  respect  of  foreign  corporations.  Chief 
Justice  Marshall  himself,  who  wrote  for  a  unanimous  court  on  th^ 
phase  of  the  question  in  Bank  of  United  States  v.  Deveaux,  5  Cranch, 
61,  3  L.  Ed.  38  (1809),  is  said  by  Mr.  Justice  Wayne  in  Louisville  C. 
&  C.  R.  Co.  V.  Letson,  2  How.  497,  555,  11  L.  Ed.  353  (1844),  to  have 
"repeatedly  expressed  regret"  with  that  decision.  It  is  not  surprising, 
therefore,  that  ever-recurring  new  aspects  of  the  problem  present  new 
perplexities.  "Before  the  Revised  Statutes,  a  foreign  corporation  could 
not  be  sued  at  law  in  invitum,  in  our  courts."  Gibbs  v.  Queen  Ins.  Co.', 
63  N.  Y.  114,  116,  20  Am.  Rep.  513.  In  Robinson  v.  Oceanic  Steam 
Navigation  Co.  (1889)  112  N.  Y.  315,  322,  323,  19  N.  E.  625,  626 
•(2  L.  R.  A.  636)  it  was  pointed  out  that  this  court,  being  one  of  gen- 
eral jurisdiction,  "could,  independently  of  any  statute,  entertain  ac- 
tions against  foreign  corporations  *  *  *  provided  jurisdiction 
could  be  obtained  of  their  persons,"  as  had  been  done  in  McConnick 
V.  Pennsylvania  Central  TL  Co.,  49  N.  Y.  303,  by  defendant's  voluiitary 
general  appearance. 

,  *  When,  however,  section  1780  was  added  to  Ae  Code  of  Civil  Pro- 
cedure, it  restricted  jurisdiction  over  foreign  corporations  in  action? 
where  "^  nonresident  or  a  foreign  corporation  was  plaintiff  to  the  cases 
enumerated  in  subdivisions  1,  2,  and  3  of  that  section.  These  in  sub- 
stance cover  matters  arising  or  situated  within  this  state  and  are  whol- 
ly immaterial  to  the  instant  case.  The  court  in  the  Robinson  Case 
expressed  the  opinion  that  the  word  "only"  had  been  inserted  in  the 
section  in  order  to  change  the  rule  announced  in  the  McCormick  Case. 
By  the  Laws  of  1913  (chapter  60)  a  fourth  subdivision  was  added 
extending  the  jurisdiction  of  our  courts  in  actions  between  such  for-- 
eign  parties  to  a  case  "Where  a  foreign  corporation  is  doing  business 
within  this  state."  Section  1780,  as  thus  ainended,  has,  since  the  enact- 
ment of  the  Civil  Practice  Act,  been  retained  as  sections  46  ahd  47  of 
1^he  General  Corporation  Law.  Jurisdiction  in  the  instant  case  is  de- 
pendent, therefore,  upon  the  fact  of  defendant  doing  business  within 
this  state  at  the  time  the  action  was  begun. 

,  The  line  of  demarcation  between  jurisdiction  over  the  subject-mat- 
ter and  jurisdiction  over  the  person,  while  generally  clear  and  broad 
at  times,  becomes  almost  indistinguishable.  I  take  it,  however,  that 
the  conclusion  to  be  drawn  from  the  language  of  the  statute,  as  it  has 
been  interpreted  and  so  far  as  it  is  here  applicable,  is  that  jurisdiction 
in  actions  where  foreign  parties  are  plaintiffs  and  a  foreign  corporation 
the  defendant  is  either  not  conferred  upon  or  expressly  denied  to  our 
courts  unless  the  foreign  corporation  "is  doing  business  in  this  state," 
and  that  if  that  fact  be  absent  jurisdiction  cannot  be  conferred  even 
by  the  voluntary  appearance  of  the  defendant.  The  section;  therefore, 
concerns  jurisdiction  over  the  subject-matter. 

This  consideration  is  important  in  the  instant  case  because  the  de- 
fendant has  appeared  generally,  thus  making  it  unnecessary  to  consider 
the  perplexing  question  of  jurisdiction  over  the  person  discussed  in 
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the  line  of  cases  represented  by  GId  Wayne  Mtit  Irife  Ass'n  v.  'Mc- 
Donough,  204  U.  S.  8,  22,  27  Sup.  Ct.  236,  51  L.  Ed.  345  (1906) ; 
Sunaii  V.  Southern  Ry.  Co,,  236  U.  S.  115,  35  Sup.  Ct.  255,  59  t.  Ed. 
492  (1915) ;  Chipman,  Limited,  v.  Thomas  B.  Jeflfrey  Co.,  251  U.  S. 
373,  40  Sup.  Ct.  172,  64  L.  Ed.  314  (1919)  ;  Robert  Mitchell  •Furniture 
Co.  V.  Selden  Breck  Const.  Co.,  257  U.  S.  — ,  42  Sup.  Ct.  84, 66  L.  Ed. 

;  Missouri  Pac.  R.  Co.  v.  Clarendon  Boat  Oar  Co.,  257  U.  S.  — , 

42  Sup.  Ct.  210,  66  L.  Ed. ;  Bagdon  v.  Philadelphia  &  Reading 

Coal  &  Iron  Co.,  217  N.  Y.  432,  Ul  N.  E,  1075,  L.  R.  A.  1916F,  407, 
Ann.  Cas.  1918A,  389  (1916)  ;  Tauza  v.  Susquehanna  Coal  Co.,  220 
N.  Y.  259,  115  N.  E.  915  (1917)  ;  and  Dollar  Co.  v.  Canadian  Car  & 
Foundry  Co.,  220  N.  Y.  270,  115  N.  E.  711  (1917),  Counsel  have  rec- 
ognized the  vital  significance  of  the  question  whether  the  defendant  was 
doing  business  in  diis  state  at  die  time  the  action  was  begun  and  the 
difficulty  of  determining  that  fact  upon  mere  affidavits.  Withoiit  re- 
viewing the  details  of  the  affidavits  presented,  I  think  it  sufficient  t6  say 
that  I  would  not  undertake  to  reach  a  deci»on  without  full  xxresentation 
of  testimony  before  a  referee. 

As  to  defendant's  second  contention,  i.  e.,  that  even  if  jurisdiction 
exists  it  is  only  discretionary  and  should  be  declined,  it  is  true  that 
sectj^  1780  has  been  construed  as  not  affecting  the  (Uscretion  of  the 
court  to  decline  jurisdiction  in  appropriate  cases.  Waisikoski  v.  Phil- 
adelphia &  Reading  Coal  &  Iron  Co.,  173  App.  Div.  538,  159  N.  Y. 
Supp.  906  (1916)  ;  affirmed  on  opinion  of  Jenks,  P.  J.,  228  N.  Y.  581, 
127  N.  E.  923.  Counsel  have,  however,  overlooked  the  fact  that  tjiis 
discretionary  jurisdiction  relates  only  to  "actions  between  foreigners 
or  nonresidents  founded  upon  personal  injuries  or  purely  personal 
wrongs,"  and  does  not  indude  "causes  of  action  arising  out  of  com- 
mercial transactions  and  affecting  property  or  property  rights.'* 
Wertheim  v.  Clergue,  53  App.  Div.  122,  126,  65  N.  Y.  Supp.  750,  753 
(1900).  No  case  can  be  found  in  which  the  rule  has  been  followed  in 
any  other  cla^s  of  actions.    It  is  therefore  inapplicable  here. 

This  motion  will  therefore  be  disposed  of  by  directing  a  reference 
upon  the  question  whether  defendant  at  the  time  of  the  beginning  of 
this  suit  was  doing  business  within  this  state. 

Ordered  accordingly. 


(200  App.  Div.  750) 

GENERAL  SILK  IMPORTINQ  CO.,  Ino.,  v.  SMITH  et  at. 

(Supreme  Gout,  Appellate  Dlrision,  First  DepartBient.    April  21,  1022.) 

1.  Sales  ^s»23(3)— Una«cept6il  ordtr  aot  a  eontraot. 

Unless  the  seller  accepts  a  given  order  on  the  terms  fber^  described, 
it  does  not  ripen  into  an  agreement 

2.  Guarasty  «s>85(l)-Oomplaliit  Insuffleieiit  for  Ml  alloglnn  oonplianee  with 

gaaraaty  oovtrael  or  excuse  for  Maperforeiaiioe. 

In  an  action  on  a  oontract  which  was  of  the  nature  of  continuing 
guaranties  that  the  debtor  would  perform  contracts  entered  into  for  the 
purchase  and  sale  of  raw  silk,  and  would  pay  the  market  price  of  all 
goods  delivered  when  due,  a  complaint  alleging  that  the  creditor  had  pei^ 
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formed  Its  contract  ''except  as  hereinafter  alleged,**  bnt  tdiowlUg  no 
excuse  for  want  of  whole  performance,  or  that  it  had  been  waived,  was 
insufficient. 

S.  Guaranty  ^=»56— Modiflcatlon  of  terms  bstween  debter  and  orsditor  In  oon- 
traet,  as  provided  for  by  guaranty  oontraot,  binding  on  guaranloi^s  logai 
reprosentativos. 

Under  a  contract  of  guaranty,  providing  that  creditor  might  extend 
time  of  performance  or  otherwise  modify  contracts  with  the  debtor,  and 
might  extend  time  of  payment  of  any  part  of  the  indebtedness,  any  modi- 
fication  made  to  the  extent  provided  in  the  guaranty  contract  wonld  be 
binding  on  the  guarantor's  legal  representatives. 

4.  Guaranty  ^=s>85(i)— Complaint  hold  to  show  sale  on  orodit  under  agrsomont. 
A  complaint  alleging  that,  in  consideration  of  sales  made  to  a  debtor, 
guarantor  agreed  that  debtor  would  perform  all  contracts  entered  into 
between  the  debtor  and  the  creditor  for  the  purchase  of  silk,'  and  would 
pay  the  purchase  price  of  all  goods  delivered  under  the  contracts,  and 
that  the  creditor  drew  its  draft  against  the  debtor,  who  accepted  It,  and 
^t  was  indorsed  by  the  guarantor,  held  sufficiently  to  show  that  the  sale 
was  made  on  credit  under  the  guaranty  agreement 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  General  Silk  Importing  Company,  Inc.,  against  Majy 
D.  Smith  and  others,  as  executrices,  etc.,  of  G^rardus  SmiUi,  deceased. 
From  an  order  of  the  Supreme  Court,  overruling  defendants'  demur- 
rer to  the  complaint,  they  appeal.  Order  modifiect  by  reversing  ijVpaxt 
and  affirming  in  part,  and,  as  modified,  affirmed.  .  *  - 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Cravath,  Henderson,  Leffingwell,  &  De  Gersdorff ,  of  New  York  City 
(A.  Arthur  Jenkins,  of  New  York  City,  of  counsel,  and  Hoyt  A. 
Moore,  of  New  York  City,  on  the  brief),  for  appellants. 

Gould  &  Wilkie,  of  New  York  City  (R.  h.  Von  Bernuth,  of  New 
York  City,  of  counsel,  and  Charles  G.  Keutgen,  of  New  York  City,  on 
the  brief),  for  respondent. 

GREENBAUM,  J.  The  question  is:  Does  the  complaint  set  forth 
facts  sufficient  to  constitute  a  cause  of  action?  The  appellants  are 
the  execittrices  of  the  last  will  and  testament  of  Gerardus  Smith,  who 
died  on  February  15,  1920.  The  respondent  is  a  corporation  trading 
in  raw  silk.  The  action  arises  out  of  certain  guaranties  given  by  the 
defendants'  testator  to  the  plaintiff  to  secure  it  for  the  payment  of  raw 
silk  sold  from  time  to  time  on  credit  to  a  corporation  known  as  the 
Pennsylvania  Textile  Company.  The  chief  question  presented  upon 
this  appeal  is  whether  the  decedent's  estate  is  bound  by  tiiese  guaranties 
for  goods  delivered  hy  the  plaintiff  to  the  Textile  Company  after  the 
death  of  the  testator.  •       ^ 

The  comjrfaint  sets  up  four  causes  of  action.*  The  first,  second,  and 
third  causes  of  action  are  predicated  upon  the  theory  that,  relying  upon 
the  guaranties,  the  plaintiff  from  time  to  time  entered  into  agreements 
with  the  Pennsylvania  Textile  Company  for  the  purchase  and  sale  of 
raw  silk.  The  agreements  to  guarantee  were  three  in  number,  signed 
only  by  Gerardus  Smith  and  two  others,  as  guarantors,  and  were  not 
signed  by  the  respondent.    The  respective  counsel  are  in  accord  with' 
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the  proposition  that  the  instnuneats  of  guaranty^  as  executed,  consti- 
tuted merely  offers  to  guarantee  in  the  nature  of  continuing  guaranties, 
of  which  plaintiff  could  avail  itself  as  long  as  they  remained  imre- 
voked  by  notice  or  death  of  the  guarantors.  The  guaranties  are 'Sub- 
stantially of  similar  import,  except  that  in  one  of  them,  known  as  Ex- 
hibit J,  it  was  provided  that  the  sales  to  the  Textile  Company  must  be 
made  at  the  market  price  prevailing  at  the  time  ol  the  sales.  Each  of 
the  guaranties,  in  effect,  provides  that,  in  consideration  of  the  sales  by 
the  General  Silk  Importing  Company  (called  the  creditor)  to  the  Penn- 
sylvania Textile  Company  (called  the  debtor)  of  raw  silk  from  time  to 
time  upon  credit,  the  undersigned  guarantee  that — 

''Said  debtor  wUl  duly  peifonn  nU  contracts  entered  into  between  said 
debtor  and  creditor  for  tbe  purchase  and  sale  of  raw  sUk,  and  will  pay  tbe 
purcbase  price  of  all  goods  delivered  under  such  contracts  or  otherwise  when 
the  same  become  due.*' 

There  are  also  provisions  that — 

"the  creditor  qiay  from  time  to  time  extend  the  time  for  the  performance  of 
or  otherwise  modify  any  and  aU  contracts  with  said  debtor  and  may  extend 
the  time  of  payment  of  the  whole  or  any  part  of  the  indebtedness  of  said 
debtor,'*  etc,  and  that  the  guaranty  shall  remain  'In  force  and  effect  until 
the  delivery  to  the,  said  creditor  •  •  •  of  a  written  notice  •  ♦  • 
terminating  the  same,  and  shaU  attach  tb  aU  sales  made  and  contracts  en* 
tered  into  prior  to  said  date." 

Appended  to  the  complaint  and  in  amplification  thereof  are  the  vari- 
ous guaranties,  the  so-called  agreements  of  purchase  and  sale  between 
the  plaintiff  and  the  Textile  Company,  alleged  to  have  been  made  on 
the  strength  thereof,  and  schedules  showing  the  dates  of  the  various 
shipments  of  silks  made  under  the  agreements  of  salc^r  The  first  three 
causes  of  action  refer  to  five  different  shipments. 

[1]  An  examination  of  the  complaint,  read  in  connection  with  the 
exhibits  just,  described,  reveals  that  none  of  the  so-called  contracts  of 
purchase  and  sale  were  signed  by  the  plaintiff.  They  were  orders, 
upon  certain  terms  and  conditions,  of  the  Textile  Company  for  the 
purchase  of  certain  quantities  of  goods  to  be  shipped  during  certain 
months.  Unless  the  seller  accepted  a  given  order  upon  the  terms  there- 
in described,  it  would  not  ripen  mto  an  agreement,  for  the  breach  of 
which  the  buyer  could  assert  a  claim  against  the  seller  in  case  of  his 
failure  to  comply  with  the  terms  of  the  order.  A  reading  of  the  sched- 
ules, giving  dates  of  shipment  and  description  of  goods  and  quantities 
in  fulfillment  of  the  various  so-called  contracts  of  purchase  and  sale, 
shows  that  all  of  the  shipments  were  made  subsequent  to  the  dates 
provided  for  in  the  alleged  contracts  and  subsequent  to  the  date  of  the 
death  of  the  guarantor,  Gerardus  Smith.  Although  each  of  the  three 
causes  of  action  refers  to  a  ccHitract  made  between  plaintiff  and  the 
Textile  Company,  each  of  the  exhibits  alleged  to  be  the  contract  is 
only  signed  by  the  Textile  Company. 

[2]  In  the  first  cause  of  action  the  plaintiff  alleges  that  it  duly  per- 
formed its  contract  with  the  Textile  Company,  "except  as  hereinafter 
alleged";  but  it  nowhere  thereafter  alleges  any  excuse  or  reasons 
showing  why  there  was  not  full  performance,  or  that  due  performance 
had  been  waived.    In  the  second  cause  of  action  there  is  np  aUegatiofi 
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of  due  performance  as  to  one  of  the  transactions  therein  set  forth,  al- 
though, in  respect  to  a  second  transaction  therein  described,  due  per- 
formance is  alleged.  In  the  third  cause  of  action  there  is  no  allegation 
of  due  performance. 

From  what  has  been  said  it  is  apparent  that  the  first,  second,  and 
third  causes  of  action  are  instdficiently  pleaded  in  that  there  are  omis- 
sions of  allc^tions  of  due  performance  or  of  excuses  for  nonperform- 
ance ;  that  in  all  of  them  there  is  a  failure  to  allege  whether  and  when 
plaintiffs  accepted  the  offers  of  purchase  made  by  the  Textile  Com- 
pany,  or  entered  into  enforceable  agreements  of  sale  with  the  comr 
pany,  whether  and  when  and  in  what  respect  the  agreements,  if  made, 
were  modified.  In  the  third  cause  of  action  there  is  no  all^;ation  that 
the  contract  of  purchase  and  sale,  made  with  the  Textile  Company 
pursuant  to  the  guaranty  known  as  Exhibit  J,  was  based  upon  the 
market  price  of  the  goods  then  prevailing,  which  was  one  of  the  con- 
ditions of  the  guaranty. 

[3]  In  this  connection  we  may- say  that,  in  our  opiniop,  if  enforce- 
able agreements  of  purchase  and  sale  were  made  between  the  Textile 
Company  and  the  plaintiff,  then  any  modifications  subsequently  made 
between  the  parties  to  the  extent  provided  for  in  tl^e  guaranties  would 
be  binding  upon  the  guarantor's  legal  representatives. 

[4]  As  to  the  fourth  cause  of  action,  we  are  of  opinion  that  it  is 
sufficiently  pleaded.  The  complaint  alleges  that  on  or  about  the  5th 
day  of  February,  1920,  the  plaintiff  drew  its  draft  or  bill  of  exchange, 
directed  to  the  Pennsylvania  Textile  Company,  to  pay  the  sum  of 
$12,946.10,  six  months  after  the  date  thereof;  that  tfie  Textile  Com- 
pany dulv  accepted  the  bill  for  value  received  on  or  about  the  11th 
day  of  February,  1920;  that,  after  such  acceptance  and  prior  to  its 
delivery  to  the  plaintiff,  defendants'  testator,  "Gerardus  Smith,  duly 
indorsed  the  same,  and  said  bill  so  indorsed  was  thereafter  and  before 
its  maturity  duly  delivered  to  plaintiff."  It  is  also  alleged  that  the  bill 
was  given  in  payment  of  10  bales  of  silk,  and  that  the  indorsement  of 
Smith,  before  delivery  by  defendants'  testator,  was  for  the  accommo- 
dation of  the  Pennsylvania  Textile  Company,  and  for  the  purpose  of 
giving  that  company  credit  with  plaintiff — 

"in  pursuance  of  an  agreement  between  defendants'  testator  and  the  plaintiff 
by  whieb  the  plaintiff  a^'eed  to  sell  said  silk  on  credit  to  said  Pennsylvania 
Textile  Company,  and  that  plaintiff  was  induced  to  take  said  bill  for  said  silk 
by  reason  of  defendants'  said  indorsement  and  pursuant  to  his  agreement  to 
pay  the  same  if  said  Pennsylyania  Textile  Company  should  fail' to  do  so.** 

Appellants  contend  that  there  is  no  allegation  that  the  sale  of  goods 
in  question  on  credit  was  made  to  the  Textile  Company.  The  bill  of 
exchange,  however,  on  its  face  shows  that  it  was  payable  within  six 
months.  It  is  true  tihat  it  is  not  alleged  when  the  draft  indorsed  by 
Smith  was  delivered,  nor  does  it  appear  whether  or  not  the  considera- 
tion for  making  such  indorsement  passing  to  Smith  was  in  writing. 
We  must,  however,  give  the  pleading  an  interpretation  most  favorable 
to  the  plaintiff.  No  injustice  can  flow  to  the  defendants  by  reason  of 
the  omissiqns  suggested,  inasmuch  as  it  is  open  to  them  to  obtain  par- 
ticulars as  to  the  date  of  delivery  of  the  draft  and  the  details  affecting 
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the  consideration  ior  the  indorsement,  and  to  plead  in  their  answer  the 
statute  of  frauds,  if  they  deem  that  statute  available  to  them. 

The  order .  appealed  from  will  be  modified,  by  reversing  so  much 
thereof  as  overruled  the  demurrer  to  the  first,  second,  and  thh-d  causes 
of  action,  and  by  sustaining  the  demurrer  thereto,  and,  as  modified,  the 
order  will  be  affirmed,  without  costs  to  either  party,  with  leave  to  plain- 
tiff to  serve  an  amended  complaint.    All  concur. 


(200  App.  DlT.  78e)  • 

In  re  GENERAL  SILK  IMPORTING  CO.,  Inc.* 

Appeal  flf  GERSETA  CORPORATION. 

(Snjjreme  Conrt,  Appellate  Division,  First  Department    April  21,  1922.) 

1.  Salts  «s»5S--<Contract  tiibjaot  to  association  rules  held  not  to  require  arbi- 

tration. 

In  view  of  Arbitration  Law,  a  contract  for  the  sale  of  raw  sHk,  redtlng 
tbat  *'8ales  are  governed  by  raw  silk  rules  adopted  by  tiio  Silk  Assodap 
tlon  of  America/*  held  not  to  oonstitute  an  agreement  to  arbitrate  differ- 
ences ;  the  quoted  clause  being  intended  to  provide  for  rules  for  construe^ 
tion  of  doubtful  provisions  of  the  contract  rather  than  to  require  arbitra- 
tion. 

2,  Contracts  ^=9 1 89— Strictly  construed  when  claimed  to  eompei  arbitration. 

An  alleged  agreement  in  a  contract  to  arbitrate^  which  is  disputed,  wUI 
be  strictly  construed,  that  the  parties  may  not  bo  deprtred  of  their  con- 
stitutional rights  to  seek  redress  in  the  courts.  ' 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  General  Silk  Importing  Com- 
pany, Inc.,  to  compel  arbitration  by  the  Gerseta  Corporation.  From 
an  order  of  the  Supreme  Court,  directing  it  "to  proceed'  forthwith 
with  an  arbitration  before  the  Committtt  on  Arbitration  of  the  Silk 
Association  of  America,  pursuant  to  the  by-laws,  rules,  and  regula- 
tions of  said  Association  applicable  thereto,  of  the  differences  arising 
under  the  contract"  between  the  parties,  the  Gerseta  Corporation  ap- 
peals.   Order  reversed. 

See,  also,  198  App.  Div.  16, 189  N.  Y.  Supp.  391. 

Argued  before  DOWLING,  I^UGHUN,  SMITH,  MERREIX, 
and  GREENBAUM,  JJ. 

Steckler  &  Weitzner,  of  New  York  City  (David  Steckler,  of  New 
York  City,  of  counsel,  and  Emil  Weitzner,  of  New  York  City,  on  the 
brief),  for  appellant. 

Gould  &  Wilkie,  of  New  York  City  (Charles  G.  Keutgen,  of  New 
York  City,  of  counsel,  and  R.  L.  Von  Bernuth,  of  New  York  City,  on 
the  brief),  for  respondent. 

GREENBAUM,  7.  The  controversy  between  the  parties  out  of 
which  the  order  in  this  proceeding  resulted  has  been  before  this  court 
on  two  previous  appeals.  The  first  was  when  this  court  unanimously 
affirmed  an  order  of  the  Special  Term,  which  denied  the  petitioner's 
application  to  compel  arbitration,  with  leave,  however,  to  renew  it. 

ttssFor  Qthw  oaMS  m«  same  topic  a  KET-NUMBER  in  aU  K«7-Numberod  Disests  ft  Indexes 
•Order  iiiBrroed  187  N.  B.  — . 
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198  App.  Div.  16,  189  N.  Y.  Supp.  391.  The  second  \vas  an  appeal 
from  a  peremptory  mandamus  order,  which  reinstated  the  Gerscta  Cor- 
poration to  membership  in  the  Silk  Association  of  America,  from 
which  it  had  been  suspended  because  of  its  failure  to  comply  with  its 
agreement  to  arbitrate  the  differences  between  it  and  the  appellant.  Up- 
on that  appeal  the  peremptory  mandamus  ofder  was  unanimously  re- 
versed; a  minority  of  the  court,  however,  being  of  opinion  Aat  the 
Gerseta  Corporation  was  entitled  to  an  alternative  mandamus.  200 
App.  Div.  890,  192  N.  Y.  Supp.  370. 

[1]  The  record  on  the  first  of  these  appeals  differs  in  a  number 
of  material  respects  from  that  which  is  now  before  us.  There  was  no 
allegation  in  that  record  as  to  whether  the  parties  to  the  controversy 
were  members  of  the  Silk  Association  of  America  (to  which  we  shall 
hereafter  refer  as  the  "Association") .  It  also  failed  to  show  the  cir- 
cumstances under  which  the  Association  approved  of  the  rules  and  reg* 
ulations  of  the  raw  silk  division,  which  are  here  under  review.  The 
record  on  the  second  appeal  likewise  made  no  reference  to  the  circum- 
stances under  which  the  raw  silk  rules  were  approved  by  the  Associa- 
tion, and  the  return  in  that  proceeding  alleged  that  contracts  with  pro- 
visions similar  to  that  here  appearing  were  generally  known  in  the 
trade,  and  that  the  practice  was  so  universal  that  it  was  a  trade  cus- 
tom to  arbitrate  differences  arising  out  of  sales  of  raw  silk,  in  accord- 
ance with  the  raw  silk  rules.  The  record  before  us  coiitains  no  such 
allegations. 

The  contract  between  the  parties,  under  which  respondent,  the  Gen- 
eral Silk  Importing  Company,  seeks  arbitration,  involved  the  sale 
of  100  bales  of  raw  silk  embodied  in  a  printed  form  of  contract  pre- 
pared by  the  respondent,  which  had  blank  spaces  therein  filled  in  type- 
writing, and  which  contained  the  following  printed  clause  in  the  low- 
er margin  thereof : 

"Sales  are  governed  by  raw  silk  rules  adopted  by  the  Silk  Association  of 
America." 

The  question  before  us  is  whether  the  foregoing  marginal  printed 
statement  carried  with  it  an  agreement  of  the  parties  to  submit  to  ar- 
bitration any  differences  that  might  arise  between  them  under  the  con- 
tract. The  record  upon  this  appeal  shows  that,  at  the  time  of  the 
making  of  the  contract,  both  of  the  parties  were  members  of  the  Silk 
Association  of  America,  but  neither  was  a  member  of  the  division 
known  as  the  raw  silk  division.  Among  the  rules  of  the  raw  silk  divi- 
sion is  the  following: 

"Arbitration.  All  differences  arising  between  buyer  and  seller  must  be  sub- 
mitted to  tbe  arbitration  committee  of  the  Silk  Association  of  America." 

The  respondent  contends  that  the  arbitration  clause  just  quoted  must 
be  read  into  the  contract  between  the  parties.  A  proper  considera- 
tion of  the  question  before  us  requires  a  study  of  the  by-laws  of  the 
Silk  Association  of  America,  of  Uie  so-called  rules  or  by-laws  of  the 
raw  silk  division,  and  of  the  circumstances  under  which  the  last-men- 
tioned rules  and  by-laws  were  approved. 

The  American  Silk  Association  is  a  national  organization  created 
under  the  laws  of  this  state.    Its  by-laws  provide  that  any  person,  firm, 
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or  corporation  engaged  in  the  silk  industry  of  the  United  States,  or 
allied  thereto,  may  become  a, member  of  the  Association.  They  also 
contain  a  provision,  under  tiie  heading,  "Division  Member,"  which 
reads  as  follows: 

"Sea  5.  A  member  elected  by  a  dlTislon  under  tbe  division  by-laws  which 
have  been  apinroyed  by  the  board  of  managers  of  the  Association,  charging 
dnea  of  the  same  amount  or  in  an  amount  different  from  those  charged  by 
the  Association,  ahaU  be  a  member  of  the  Association  and  knowa  as  a  division 
member,  but  he  shall  have  only  such  privileges  as  are  granted  under  such 
division,  and  shall  have  no  vote  or  participate  (sic)  in  the  benefits  of  the 
Association,  or  receive  notices  or  r^orts  except  as  Is  provided  ij^  the  by-laws 
of  the  division," 

It  IS  thus  evident  that  one  elected  by  a  division,  who  has  not  been 
elected  as  a  member  of  the  general  Association,  is  limited  to  the  privi- 
leges granted  under  the  by-laws  of  the  division.  Article  VI  is  entitled 
'^Division  of  Members."  It  enumerates  11  different  divisions,  designat- 
ed by  letters,  beginning  with  "A,"  each  referring  to  a  branch  of  the  silk 
business.  The  first  is  known  as  'TDivision  A.  Raw  Silk — ^Importers, 
Dealers,  and  Brokers."  Section  4  of  that  article  appears  under  the  title 
"Organization  of  Divisions  and  Subdivisions,"  and  reads  as  follows: 

"Each  division  or  subdivision  shall  elect  its  own  chairman  and  executive 
committee  and  such  other  committees  as  it  may  desire,  shall,  under  arrange- 
ment with  the  executive  committee  of  the  Association,  occupy  the  rooms  of  the 
association  for  its  meetings,  and,  through  its  chairman  or  executive  committee, 
may  retort  to  or  communicate  with  the  association  or  its  board  of  managers 
or  executive  committee  upon  any  matter  of  direct  Interest  to  its  special  brandi 
of  the  trade." 

Section  5  reads : 

''It  shall  be  the  duty  of  the  executive  committee  of  the  different  divisions 
of  this  Association  to  formulate  general  rules  and  regulations  for  their  govern- 
ment Such  rule€  and  regulation*  shall  only  become  operative  if  approved  &]f 
a  majority  vote  of  the. board  of  managers  at  a  regular  or  special  meeting,  and 
such  rules  and  regulations  shall  be  amended  from  time  to  time  as  may  seem 
necessary  to  the  committee  of  the  respective  divisions,  such  amendments  being 
likewise  subject' to  the  approval  of  the  board  of  managers  before  becoming 
operative."    (Italics  ours.) 

Section  6: 

"When  division  membership  has  been  accepted  by  a  member,  he  or  it  shall 
be  subject  to  the  by-laws  of  the  said  division.  The  acceptance  of  division 
membership  is  not  compulsory." 

It  thus  appears  that  the  division  is  a  subordinate  body  of  the  associa- 
tion, with  the  right  to  establish  its  own  special  rules  and  regulations, 
which  must,  however,  be  first  approved  by  the  board  of  managers  of 
the  Association.  It  follows  as  of  course  tliat  the  rules  or  by-laws  of 
a  division  have  no  binding  power  or  effect  upon  a  member  of  the  As- 
sociation who  is  not  a  member  of  the  division,  and  that  they  may  not 
properly  be  regarded  as  the  rules  or  by-laws  of  the  Association. 

In  article  XII  of  the  by-laws  of  the  Association,  section  6  is  en- 
titled "Committee  on  Arbitration,"  and  reads  as  follows : 

"The  committee  on  arbitration  sball  have  complete  supervision  of  all  mat- 
ters of  arbitration  referred  to  the  Association  and  shall  make  rules  and 
regulations  for  the  conduct  and  disposition  of  all  matters  submitted  in  arbi- 
tration."   (Italics  ours.) 

104N.Y.S.— 2 
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It  also  provides  that— 

'*Any  matter  in  controversy  may  he  referred  hy  the  disputoMe  aisQing  the 
form  of  agreement  provided  by  the  committee,  together  with  a  stimulation  to 
the  effect  that  they  will  abide  by  the  decision  of  the  arbitrator  or  arbitrators 
selected  and  designating  at  their  option  either  (a)  one  of  the  persons  named  in 
list  of  official  arbitrators,  \«*ho  shall  act  as  sole  arbitrator;  or  <b)  any  two 
persons  to  act  as  arbitrators,  who  in  turn  shall  designate  from  said  list  of 
official  arbitrators  a  third  person  to  be  associated  with  them  as  arbitrators; 
or  (c)  the  committee  on  arbitration  of  the  Silk  Association  of  America  or  a 
quorum  thereof."     (Italics  ours.) 

It  is  quite  evident  that,  with  respect  to  the  matter  of  arbitratioa, 
the  Association  has  merely  provided  the  machinery  for  conducting 
arbitrations  which  are  specially  referred  to  it,  and  that  one  of  the  pre- 
requisites was  to  sign  a  formal  stipulation  to  arbitrate  according  to 
its  forms.  There  is  no  by-law,  provision,  or  rule  of  any  kind  which 
makes  arbitration  compulsory  upon  its  members  where  differences  may 
arise  between  them. 

Bearing  in  mind  the  provisions  of  the  by-laws  governing  member- 
ship in  the  Silk  Association  of  America  and  those  which  control  the 
raw  silk  division,  we  shall  now  consider  the  action  of  the  Association 
in  approving  the  rules  and  regulations  of  the  raw  silk  division.  It  ap- 
pears that  those  rules  and  regulations,  as  amended  August  9,  1911, 
were  approved  by  the  board  of  managers  of  the  Silk  Association  of 
America  by  the  following  resolutions : 

"Resolved,  that  the  amended  raw  silk  rules  and  regulations  to  govern  trans- 
actions between  buyers  and  sellers  on  the  raw  silk  market  have  been  care- 
fully considered  by  the  board  of  managers  of  the  Silk  Association  of  America 
and  approved  by  them.  The  board  feels  justified  in  adopting  them  as  rules  to 
govern  (in  the  absence  of  other  special  agreements)  the  adjudication  of  all 
di5?putes  or  claims  which  may  he  referred  to  the  arUtration  committee  of  the 
Silk  Association  of  America  for  settlement'*    (Italics  ours.) 

The  rules  of  the  raw  silk  division  are  set  forth  in  detail,  prefaced 
by  a  note  which  reads  as  follows : 

"It  is  understood  that  nothing  in  the  following  rules  shall  be  construed  as 
waiving  the  right  in  individual  transactions  to  make  any  special  or  distinct 
contrary  agreement,  but  that  the  rules  shall  govern  only  in  cases  where  no 
special  or  specific  contract  exists." 

It  is  thus  manifest  that  the  by-laws  of  the  Association  contemplate 
arbitration  only  when  the  parties  had  agreed  thereto  in  the  manner 
therein  prescribed,  and  that  arbitrations  under  the  raw  silk  rules  are 
intended  to  be  binding  upon  the  members  of  the  raw  silk  division,  un- 
less there  is  a  special  or  specific  contract  to  the  contrary.  It  is  to  be 
noted  that  the  formal  resolution  of  the  board  of  managers  states  that 
the  raw  silk  rules  were  "approved."  This  was  strictly  in  accordance 
with  the  provisions  of  the  by-laws  of  the  Association.  No  by-law  or 
rule  of  a  division  could  be  effective  without  such  an  approval;  but 
an  approval  of  a  law  or  rule  of  a  division  does  not  constitute  an  adop- 
tion of  the  rule  binding  upon  general  members  of  the  Association,  who 
are  not  members  of  the  division,  since  division  rules  and  by-laws  arc 
only  binding  upon  members  of  the  division. 

It  was  therefore  inaccurate  to  state,  as  did  the  marginal  printed 
clause  in  the  contract  between  the  parties,  that  "sales  are  governed 
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by  raw  silk  rules  adopted  by  the  SDk  Association  of  America.**  It 
should  Ifeve  used  the  word  "approved,"  instead  of  "adopted."  That 
a  contract  made  subject  to  the  raw  silk  rules  does  not  necessarily  imply 
an  agreement  that  the  parties  would  arbitrate  in  case  of  differences  is 
apparent  when  one  reads  the  statement  of  the  board  of  managers  fol- 
lowing the  resolution  of  approval,  to  the  effect  that  the  board  feels 
justified — 

"in  adopting  them  as  rules  ta  govern  (in  tbe  absence  of  other  q)ec!al  asree- 
ments),  tbe  adJadScation  of  all  dlspates  or  claims  vtMeh  may -he  referred  to 
the  arbitration  oommittee  of  the  Silk  Association  of  America  for  settlement" 

In  other  words,  the  rules  were  "approved,"  so  far  as  the  raw  silk 
division  was  concerned,  and  "adopted"  by  the  Association  in  the  ad- 
judication of  all  disputes  which  may  be  referred  to  its  arbitration  com- 
mittee. It  also  would  seem  thajt,  when  the  board  approved  the  raw 
silk  rules,  it  did  not  mean  that  it  adopted  a  rule  of  arbitration  compul- 
sory upon  members  of  the  Association.  Such  an  act  would  be  con- 
trary to  the  language  and  spirit  of  the  by-laws  of  the  Association, 
which,  while  providing  rules  for  arbitration,  make  no  suggestion  that 
arbitration  is  compulsory. 

This  brings  us  to  the  crucial  question  in  the  case :  Did  the  parties 
to  the  contract  absolutely  agree  to  arbitration  by  reason^  of  the  printed 
words,  "Sales  are  governed  by  Raw  Silk  Rules  adopted  by  the  Silk 
Association  of  America?"  One  reading  that  phrase  would.be- war- 
ranted in  assuming  that  it  was  thereby  intended  to  define  the  rights  and 
obligations  of  the  parties  under  the  contract,  so  that  doubtful  provi- 
sions therein  might  be  interpreted  in  the  light  of  the  raw  silk  rules,  and 
that  many  differences  between  them  might  thereby  be  eliminated,  and 
not  that  it  was  intended  to  read  into  the  contract  die  by-law  providing 
for  arbitration,  which  would  only  affect  a  remedy.  Before  the  enact- 
ment of  Laws  1920,  c  275,  known  as  the  "Arbitration  Law"  (chapter 
72,  Consol.  Laws),  it  was  well  settled  that,  where  an  agreement  contain- 
ed a  provision  for  the  appointment  of  arbitrators,  so  far  as  the  agree- 
ment to  arbitrate  was  concerned,  it  was  subject  to  revocation  at  any  time  . 
before  there  was  a  final  submission  to  the  arbitrators  for  their  decision. 
People  ex  rel.  Union  Insurance  Co.  v.  Nash  .ct  al..  Ill  N.  Y.  310, 
18  N.  E.  630,  2  L.  R.  A.  180,  7  Am.  St.  Rep.  747;  Finucane  Co.  v. 
Board  of  Education,  190  N.  Y.  77,  83,  82  N.  E.  737. 

The  Arbitration  Law,  however,  was  intended  to  give  effect  to  an 
agreement  to  settle  a  controversy  by  arbitration,  by  declaring  that  such 
an  agreement  shall  be  "valid,  enforceable,  and  irrevocable,  save  upon 
such  grounds  as  exist  at  law  or  in  equity  for  the  revocation  of  any  con- 
tract.*" See  section  2,  as  amended  by  Laws  1921,  c.  14.  But,  although 
aAitration  agreements  in  this  state  are  now  enforceable,  that  does  not 
mean  that  the  rules,  heretofore  applicable  to  the  interpretation  of  con- 
tracts to  determine  whether  the  parties  had  agreed  to  arbitration,  have 
been  abrogated.  Indeed,  the  Arbitration  Law  expressly  recognized  the 
importance  of  providing  for  a  case  where  an  alleged  agreement  to  ar- 
bitrate is  disputed.    Section  3  thereof  provides  that — 

"If  tbe  piakfng  of  tbe  contract  or  sabmiaslon  or  tbe  default  be  in  issue,  tbe 
court,  or  tbe  judge  tbereof,  sball  proceed  smmnflrUy  to  tbe  trial  tbereof.    If 
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no  jary  trial  be  demanded  by  either  party,  the  court,  or  the  Judge  therpot 
shall  hear  and  determine  such  issue." 

• 

[2]  It  is  thus  clear  that,  where  the  parties  agreed  to  arbitrate,  the 
courts,  of  course,  will  enforce  such  an  agreement  But,  on  the  other 
hand,  since  the  contract  to  arbitrate  presupposes  an  agreement  to  fore- 
go the  right  to  resort  to  the  courts  for  redress,  an  alleged  contract  to 
arbitrate,  which  is  disputed,  will  be  subjected  to  strict  construction,  in 
order  that  the  parties  may  not  be  deprived  of  their  constitutional  rights 
to  seek  redress  in  the  courts.  In  Supreme  Lodge  v.  Raymond,  57  Kan. 
647,  653,  47  Pac.  533,  535  (49  L.  R.  A.  373),  the  court  said: 

'*The  right  of  resort  to  the  courts  will  not  be  deemed  to  have  been  taken 
away  by  mere  inference,  and,  if  it  can  be  done  at  all,  it  will  only  be  where 
the  restriction  is  stated  in  the  clearest  and  most  explicit  terms." 

In  Wallace  v.  German-American  Ins.  Co.  (C.  C.)  41  Fed.  742,  743, 
the  court  used  the  following  language : 

*It  is  undoubtedly  competent  for  the  parties  to  a  contract  to  agree  that 
damages  claimed  by  either  party  under  it  shall  be  ascertained  by  an  arbitra- 
tion, and  that  no  6uit  shall  be  brought  untU  after'  such  an  arbitrati<m  had  been 
had ;  but  a  contract  which  is  intended  to  deprive  the  parties  to  it  of  the  right 
of  an  appeal  to  the  courts  for  redress,  or  to  place  conditions  and  limitations 
upon  that  right,  should  be  strictly  construed." 

In  Western  Assurance  Co.  of  Toronto  v.  Decker,  98  Fed.  381,  382. 
39  C.  C.  A.  383,  384,  the  court,  referring  to  an  arbitration  agreement, 
said: 

'*One  of  the  fundamental  and  essential  constitutional  rights  of  the  citizen 
is  the  right  to  appeal  to  a  court  of  justice  for  a  redress  of  his  grievances. 
One  .of  the  chief  ends  of  government  is  to  secure  this  right  to  the  citizen. 
While  some  of  the  courts  hold  that  the  citizen  may,  by  contract,  bargain 
away  this  right,  the  agreement  to  do  so  will  not  be  extended  1^  constrDction 
or  inrplicatlon." 

On  the  previous  appeal  we  had  occasion  to  refer  to  the  fact  that  it 
did  not  appear  that  the  Gerseta  Corporation  was  a  member  of  the  Silk 
Association,  but  we  did  not  rest  our  conclusion  solely  upon  that  fact. 
Moreover,  even  a  member  of  the  Silk  Association  of  America,  familiar 
with  the  rules  of  the  raw  silk  division,  reading  the  printed  phrase  that 
the  sale  w^  "governed  by  the  rules  of  the  raw  silk  division,"  without 
a  specific  reference  including  arbitration,  would  be  justified  in  thinking 
that  the  rules  applicable  to  the  sale  were  intended  to  relate  only  to  such 
of  the  rules  a^  affect  the  rights  and  obligations  of  the  parties  under  the 
contract,  and  not  to  a  remedy  for  enforcing  such  rights  and  obliga- 
tions. We  have  heretofore  made  mention  of  the  allegations  in  the  an- 
swer to  .the  petition  in  the  mandamus  proceedings  between  the  parties, 
to  the  effect  that  there  was  a  universal  custom  or  practice  in  the  silk 
trade,  where  a  party  enters  into  an  agreement  for  the  sale  of  raw  silk 
subject  to  the  raw  silk  rules,  that  it  was  generally  understood  that  ar- 
bitration was  included  under  such  agreement.  Aside  from  the  inherent 
improbability  that  a  custqm  in  the  trade  has  interpreted  a  contract  like 
the  one  under  review  as  an  agreement  to  arbitrate,  there  is  no  allega- 
tion of  custom  in  the  record  before  us.  It  cites,  however,  two  m- 
atances  where  the  appellant  had  arbitrated  under  contracts  of  sale 
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which  were  subject,  to  the  raw  silk  rules,  and  five  other  arbitrations  into 
which  the  appellant's  predecessors  had  entered.  In  two  of  the  seven 
instances  cited,  the  provisions  ol  the  agreements  which  referred  to  the 
raw  silk  rules  appeared  in  the  opening  paragraph  thereof,  and  in  the 
remaining  five  it  does  not  appear  what  the  language  of  the  agreements, 
if  any,  was  with  respect  to  the  raw  silk  rules  or  arbitration.  Besides, 
there  is  no  allegation  showing  whether  in  any  of  the  cases  mentioned 
arbitration  was  voluntary  or  not.  We  thus  find  nothing  in  the  record 
before  us  that  impels  us  to  change  the  conclusion  which  we  reached 
upon  the  appeal  from  the'  previous  order  denying  arbitration  proceed- 
ings. Upon  the  facts  before  us  we  are  of  opinion  that  the  respondent 
has  not  sustained  the  burden  of  proving  that  the  minds  of  the  parties 
had  met  in  agreeing  to  submit  their  differences,  under  the  contract,  to 
arbitration. 

The  order  granting  the  motion  for  arbitration  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied.    All  coridinr. 


MoGOVERM  V.  CURRAN. 

(Supreme  Oonrt,  Appellate  Term,  First,  Department.    May  4,  1922.) 

LlMftatlon  of  aotiOM  4^=9l30(l)^-^tatute  penniitiio  mw  aotion  after  explra- 
tloa  of  ftlalut»  ami  witlilM  •••  year  after  torMinatlon  of  fotMer  aeUoa  Aelil 
Kot  applleaMo. 

dvll  Practice  Act,  1 28,  providing  that,  if  an  actioii  is  conunenoed  within 
the  time  limited  therefor,  and  a  judgment  therein  is  reversed  on  appeal 
without  awarding  a  new  trial,  or  the  action  is  terminated  in  any  other 
manner  liian  by  a  voluntary  dlseontinnaace  and  difimisaal  of  the  oonu;>laint 
for  neglect  to  prosecute  or  a  final  judgment  on  the  merits,  plaintiff  or 
his  representatives  may  commence  a  new  action  after  the  time  limited, 
and  within  one  year  Hf ter  a  reversal  or  termination,  lias  no  application 
to  an  action  on  a  loan,  coznmenced  m^re  than  six  years  after  the  loan  was 
due,  and  more  than  five  years  after  the  discontinuance  of  a  former  action 
thereon,  without  prejudice  to  the  new  action.  .    i  ■     . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Patrick  McGbvem  against  Peter  Curran,  and  from  judg- 
ment of  the  Municipal  Court  in  favor  of  plaintiff,  the  defendtint  ^P~ 
peals.    Reversed,  and  complaint  dismissed  on  the  merits. 

Argued  April  term,  1922,  before  GXJY,  WHITAKER,  and  MAR- 
TIN, JJ. 

PVederick  L.  Hackenberg,  of  New  York  Cjty^  for  appellant. 
Ellison,  Ellison  &  Goldsmith,  of  New  York  City  {Q.  B.  Goldsmith, 
of  New  York  City,  of  counsel),  for  respondent 

MARTIN,  J.^  This  is  an  appeal  from  a  judgment  rendered  in  fav<«- 
of  the  plaintiff  in  an  action  brought  to  recover  $500,  which  tjie  plain- 
tiff alleges  def«idant  borrowed  on  February  8,  19 15/  The  present  ac- 
tion W2|$  commenced  by  the  service  of  a  summons  <m  Decemiber  21, 
1921,  more  than  six  years  after  the  date  the  loan  was  to  be  repaid.^    *. 

^BsFor  otbez  ca8«»M««iu9e  topic  ft  KEy-NUM9fiR  !&  all  K«jr-Numl)«red  nigMUa  J^n^exM 
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The  record  shows  that  a  former  action  was  oommenced  by  the  plain- 
tiff upon  this  alleged  claim,  which  action  was  commenced  in  the  month 
of  December,  1915,  Several  months  after  it  is  alleged  that  the  loan  be- 
came due.  That  action  was  commenced  on  December  28,  1915.  The 
papers  filed  therein  are  in  evidence,  with  an  indorsement  thereon  as 
follows: 

"Oiscontinned,  without  costs,  wlttiout  prejudice  to  new  action  Februnry 
29, 1916.  J.  UsktlsB,  Judge.*' 

Asstaning  the  loan  was  made  February  8,  1915,  land  was  to  be  re- 
paid in  six  weeks,  and  that  this  action  was  commenced  December  21, 
1921,  there  is  a  period  of  six  years  and  nine  months  between  the  date 
when  the  debt  accrued  and  the  date  when  the  action  was  commenced 

The  court  below  rendered  a  judgment  for  the  plaintiff  upon  the  the- 
ory that  the  plaintiff  had  six  years  after  the  first  action  was  discon- 
tinued in  which  to  begin  a  new  action.  The  court  was  in  error  in  so 
holding,  and  in  permitting  a  recovery  herein.  The  complaint  should 
have  been  dismissed ;  the  statute  of  limitations  was  an  absolute  bar  to  a 
recovery. 

The  court  relied  upon  section  23  of  the  Civil  Practice  Act,  which 
provides  as  follows: 

"Sec.  23.  Effect  of  Reversal  of  Judgment  or  TemUnation  of  Action,  It  an 
action  is  commenced  within  the  time  Umited  tlierefor,  and  a  jadgment  thereiB 
Is  reversed  on  appeal  without  awarding;  a  new  trial,  or  the  action  is  termi- 
nated in  any  other  mnnner  than  by  a  voluntary  discontinuanoe,  a  dismissal  of 
the  complaint  for  neglect  to  prosecate  the  action,  or  a  final  Judgment  upon  the 
merits  the  plaintiff,  or,  if  he  dies  and  the  cause  of -action  survives,  his  repre- 
sentative, may  commence  a  new  action  for  the  same  cause  after  the  expiration 
of  the  time  so  limited  and  within  one  year  after  auch  a  reversal  or  termina- 
tion." 

Section  23  has  no  api^cation  to  the  case  before  the  court 
Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.   All  concur. 


QLATTER  v.  SCHWARTZ. 

(Supreme  Court,  Appellate  Term,  I^irst  Department    May  9,  1922.) 

Insuranee  ^=s>l03^No  reoovery  for  breach  of  oontraot  to  prooure  burglary  iasur- 
aiice  without  proof  of  burglary  and  value  of  property  taken. 

In  action  against  an  insurance  broker  for  breach  of  contract  in  faUing 
to  procure  burglary  insurance,  plaintiif  cannot  recover  without  proof  of 
commission  of  burglary  and  of  the  value  of  the  property  taken,  irrespec- 
tive of  the  sufficiency  of  his  proof  of  the  agreement  and  breach. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Clatter  against  Joseph  Schwartz.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN,  JJ. ^ 

^soFor  other  mbm  see  same  topic  A  i^BT-NUMBER  in  -all  K«y-Ntnnbered  Digests  A  Indexes 
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Kopp,  Markewich  &  Perlman,  of  New  York  City  (David  Wein- 
stein,  of  New  York  Gity,  of  counsel),  for  appellant. 
Isadora  Apfel,  of  New  York  City,  for  respondent  ^  . 

WHITAKER,  J.  The  plaintiff  has  recovered  a  judgment  against 
the  defendant  for  $986.72  and  costs,  amounting  altogether  to  $1,044.72, 
for  breach  of  contract  According  to  the  plaintiff's  testimony  he  in- 
structed the  defendant,  an  insurance  broker,  to  procure  burglary  in- 
surance; the  defendant  subsequently  informed  plaintiff  he  had  pro- 
cured  a  binder,  that  plaintiff  should  not  worry,  and  that  be  was  cov- 
ered ;  that  on  ojr  ^bout  August  1 1,  1920,  about  a  month  after  defend- 
ant received  the  direction  to  get  the  insurance,  plaintiff  "got  robbed" 
in  his  store,  and— 

"they  took  a  lot  of  crfipe  meteor  $174.76^  georgette  and  silks  $72.97,  embroidery, 
embroidered  georgette  $100.  embroidered  sflk  $276,  silk  duveteen  $180, 
georgettes  $210,  making  a  total  of  $986.72." 

On  cross-examinaftion  the  plaintiff  was  asked  how  long  before  the 
burglary  he  had  taken  ^  inventory  of  the  merchandise,  and  he  an- 
swered he  had  not  taken  any  inventory;  that  he  could  not  tell  how 
many  yards'  of  crepe  meteor  there  was-  because  his  son  '-put  down 
just  a  lot." 

The  defendant  denied  that  he  ever  told  plaintiff  that  he  had  procured 
a  trinder;  on.  the. contrary,  he  testified  that  he  had  made  application 
for  the  policy  and  was  waiting  an  inspection  of  the  premises,  and  until 
the  company  was  satisfied  no  insurance  could  be  effected;  that  on 
the  morning  of  Saturday,  August  11,  he  was  notified  by  the  insur-' 
ance  company  of  its  refusal  to  issue  the  insurance;  that  plaintiff's 
place  of  business  was  closed  Saturday,  and  defendant  communicated 
the  refusal  to  the  plaintiff  on  the  following  Monday,  the  plaintiff  claim- 
ing that  the  burglary  occurred  some  time  on  Saturday. 

At  the  close  of  plaintiff's  case,  and  after  both  sides  rested,  the  de- 
fendant moved  to  dismiss  the  complaint  on' the  ground  that  no  cause 
of  action  had  been  made  out,  and  the  motion  was  denied  ovef  his  ex- 
ception. It  is  doubtful  whether  the  credible  testimony  supports  the 
agreement  and  defendant's  action  thereimder  as  testified  to  by  the 
plaintiff;  but,  assuming  that  his  proof  established  the  facts  as  claimed, 
it  v^s  incumbent  upon  him  to  show  that  a  burglary  had  been  committed 
at  his  store  August  11,"  1920,  and  that  the  value  of  the  property  taken  as 
a  result  thereof  was  the  sum  of  $986.72.  See  Rosenthal  v.  American 
Bonding  Co.  of  Baltimore,  207  N.  Y.  162,  100  N.  E.  716,  46  L.  R.  A. 
(N.  S.)  561.  Plaintiff,  however,  proved  neither  the  burglary  nor  the 
value  of  the  property  alleged  to  have  been  taken.  It  follows  that  there 
was  no  basis  for  the  recovery. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
affiant  to  abide  the  event.   All  concur. 


Digitized  by 


Google 


84  194  NSW  TOBK  8UPPLBMBNT  (Sup.  Ct 

(201  App.  Plv.  153) 

NEVERFAIL  LIGHTER  tO^  Inc.,  v.  BLUM. 

(Supreme  Court,  Appellate  Division,  First  Uepartment.    May  S,  1922.) 

1.  Contracts  ^=s>327( I)— Notice  requfrfng  performance  In  reaeonable  tine  not 

condition  precedent  to  action  for  breacli. 

Where  a  contract  fails  to  fix  the  time  for  performance,  notice  requir- 
ing performance  in  a  reasonable  time  is  not  a  con<lltion  precedent  to  an 
action  for  breach  of  the  contract 

2.  Damages  ^cs> 1 42— Recovery  of  special  damagoa  improper,  where  gonoral  dan- 

ages  only  alleged. 

In  an  action  for  breach  of  contract,  where  general  damages  only  vere 
alleged,  and  special  damages  were  proven  over  objection  and  exertion,  a 
judgment  for  special  damages  cannot  be  sustained. 

3.  Sales  4$=s>4l8(l3)— IMeasure  of  damages  for  breach  of  contract  to  na«ufaeture 

patented  arildes  stated. 

In  an  action  for  breach  of  a  contract  to  manufacture  and  deliver  patent- 
ed articles,  which  were  new  and  had  no  established  market  value,  and 
which  were  intended  for  sale,  the  measure  of  damages  would  be  the  value 
of  the  articles  to  the  plaintiff  corporation;  that  is,  the  price  at  which  it 
could  have  sold  them. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Neverfail  Lighter  Company,  Inc.,  against  Julius  Blum,* 
doing  business  under  the  trade-name  of  Julius  Blum  &  Co.  From  a 
judgment  for  plaintiff  entered  on  a  vercUct,  and  from  an  order  denying 
a  motion  for  new  trial  on  the  minutes,  defendant  appeals;  Reversed, 
and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  H3rman, 
of* New  York  City,  of  counsel),  for  appellant. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City  (Charles  P.  Rog- 
ers, of  New  York  City,  oi  counsel),  for  respondent 

LAUGHLIN,  J.  The  plaintiff,  a  domestic  corporation,  brought  this 
action  against  the  defendant,  who  was  engaged  in  business  in  the 
city  of  New  York  under  the  trade-name  of  Julius  Blum  &  Co.,  to 
recover  damages  for  his  breach  of  a  contract  in  writing  made  by  the 
parties  on  the  12th  of  October,  1916,  by  which  the  defendant  agreed 
to  manufacture  and  deliver  to  the  plaintiff  10,000  "Neverfail"  lighters. 
The  contract  was  evidenced  by  a  letter  from  the  plaintiff  to  the  defend- 
ant and  his  letter  in  reply.    The  plaintiff's  letter  is  as  follows : 

"Neverfail  Lighter  Company,  Inc., 

••168  West  23d  Street.    New  York  City,  N.  X. 

"Messrs.  Julius  Blum  &  Co.,  New  York  City,  N.  Y. — Gentlemen:  Kindly  enter 
our  orders  for  ten  thousand  (10,000)  Neverfail  lighters,  as  per  sample  sCibmit- 
ted  to  you  and  estimated  on  by  you.  Same  to  be  made  of  steel,  copper  and 
nickel  plated,  highly  polished.  Price  forty  cents  ($.40)  per  piece,  f.  o.  b.  Buffa- 
lo, N.  Y.  We  are  to  furnish  to  you,  at  our  expense,  the  necessary  fire  stones, 
boxes,  and  wicks,  in  order  to  enable  you  to  make  prompt  delivery. 

"We  are  to  pay  you  the  sum  of  eight  hundred  and  forty-nine  dollars  ($849) 
as  our  share  of  the  cost  of  making  the  necessary  dies  to  manufacture  and 
assemble  the  individual  parts  composing  the  complete  lighter,  lliese  dies  are 
our  propei:ty,  and  are  to  remain  in  your  possession  as  long  as  you  continue  to 

^=;9For  oUier  caaes  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Dlgeete  ft  Indexes 
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nunufkcfcare  the  Ne^erfail  lighter  for  us  at  forty  cents  ($.40)  apiece.  It  Is 
onderBtood  and  agreed  tlmt  you  will  reduce  the  price  on  subsequent  orders  In 
proportion  to  a  decline  of  material  and  labor.  We,  on  the  other  hand,  agree 
to  pay  on  probable  future  orders  a  higher  price,  If  the  Increase  in  the  cost  of 
Biaklng  the  lifters  should,  warrant  a  corresponding  advance. 

"The  lighters  are  to  be  stamped  on  two  (2)  prominent  parts,  namely,  the 
l^ttom  of  the  tray  and  on  the  neck  of  the  lighter:  'Neverfail  Lighter,  Patent- 
ed— Harry  Bess  Ik  Ck)mpany,  N.  Y.,  Sole  Agents.'  The  lighters  are  to  be 
packed  one  (1)  in  a  box,  and  are  to  be  billed  to  us  when  ready  for  delivery. 
Terms,  90  days  net,  or  10  days  2  per  cent  discount 

''In  accepting  this  order,  yon  expressly  agree  that  yon  are  not  to  manu- 
facture, or  to  undertake  to  make  or  dellveri  for  any  one  else  but  the 
NeverfaU  lighter  Company,  Inc.  (or  as  Instructed  by  them),  any  lighter  in- 
fringing on  the  patented  parts  of  the  Neverfall  lighter.  Yon  agree  further- 
more that  yon  will  pay  to  the  Neverfall  Lifter  Company,  Inc.,  for  each  and 
«very  lighter  sold  by  yon  contrary  to  this  part  of  this  agreement,  the  sum 
of  two  dollars  ($2),  which  is  hereby  fixed  as  liquidated  damages,  and  not  as  a 
penalty.  We,  on  the  other  hand,  agree  to  hold  and  save  you  harmless  from 
and  against  all  and  every  demand  or  demands  of  any  kind  for  the  use  of  any 
patented  invention,  article,  or  appliances  that  have  been  or  may  be  adopted  or 
nsed  in  the  construction  of  any  of  the  material  or  articles  called  for  on  this 
order. 

''It  is  furthermore  understood  that  yon  start  worUng  immediately  on  this 
4irder,  and  that  yon  complete  delivery  as  speedily  as  poesibie.  We  herewith 
beg  to  Inclose  our  dieck  for  eight  hundred  and  forty-nine  dollars  ($849.00) 
for  dies  as  mentioned  above.  In  accepting  this  check,  you  agree  to  all  points 
as  outlined,  and  you  express  your  willingness  to  carry  out  the  terms  of  this 
contract. 

'•Yours  truly,  KeverfaU  liithter  Company,  Inc." 

The  defendant  replied  as  follows : 

''Julius  Blum  &  Co.,  610-512  W.  24th  Street. 

"New  York,  October  12, 1916. 

•Ttfr.  Harry  WoTlT,  Pres.,  Neverfail  Lighter  Co.,  Inc.,  New  York  Olty— 
Dear  Sir:  We  are  in  receipt  of  your  check  for  $849.  together  with  signed 
contract  for  10,000  lighters,  and  beg  to  thank  you  for  same.  You  probably 
crerlooked  to  return  to  us  the  signed  personal  guaranty,  and  we  would  feel 
greatly  obliged  if  you  would  let  us  have  same  at  your  earliest  convenience. 

"Hoping  that  you  will  let  us  hear  from  you  regarding  the  boxes,  wicks,  etc., 
we  are,  yours  very  truly, 

"JB/S  Julius  Blum  ft  Co." 

The  plaintiff  alleges  due  performance  of  the  contract  on  its  part, 
and  that  it  was  at  all  times  ready  and  willing  to  receive  and  pay  for  the 
fighters  according  to  the  contract,  and  that  a  reasonable  time  for  the 
maniifaeture  and  delivery  thereof  has  elapsed,  and  that  the  defendant 
has  failed,  refused,  and  neglected  to  manufacture  and  deliver  any  part 
-of  them,  to  the  plaintiff's  damage  in  the  sum  of  $25,000,  for  which 
amount  it  demands  judgment. 

The  answer  puts  m  issue  the  allcgationis  charging  defendant  with 
default  in  the  performance  of  the  contract,  and  pleads  certain  facts  as 
two  separate  defenses  and  counterclaims.  In  the  first  it  is  alleged  that 
performance  of  the  contract  involved  an  initial  expense  by  the  de- 
fendant for  tools,  .machinery,  and  raw  material  wholly  out  of  pro- 
portion  to  his  return  under  the  contract,  and  that  it  was  understood 
and  agreed  that  he  should  receive  further  orders  to  enable  him  to  re- 
alize the  mitial  expenses  in  addition  to  profits ;  that  he  duly  performed 
the  contract  on  his  part,  excepting  in  so  far  as  performance  was  inter- 
fered with  and  delayed  by  plaintiff  in  demanding  and  making  changes 
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in  tlie  sample  and  specifications,  and  m  the  manner  of  performing  the 
work,  and  in  refusing  to  approve  lighters  manufactured  in  accordance 
with  plaintiff's  specifications  and  instructions;  that  defendant  duly 
manufactured  and  delivered  certain  of  the  lighters,  but  plamtiflf  re- 
fused to  accept  them,  or  any  further  lighters  manufactured  in  accord- 
ance with  its  instructions;  that  defendant  expended  large  sums  of 
money  for  tools,  machinery,  and  raw  materials,  which  have  no  value, 
except  in  connection  with  the  manufacture  of  the  lighter,  and  has  been 
ready,  willing,  and  able  to  manufacture  and  deliver  lighters  in  accord- 
ance with  the  contract,  but  plaintiff  has  refused  to  accept  perform- 
ance to  the  defendant's  damage  in  the  sum  of  $10,000.  In  the  second 
separate  defense  and  counterclaim  these  facts  are  realleged,  and  it 
is  further  alleged  that  defendant  sustained  damages  in  die  sum  of 
$15,000  in  expenditures  in  attempting  to  perform  the  contract,  and 
owing  to  plaintiff's  failure  to  perform  on  its  part  and  to  place  further 
orders  with  the  defendant  as  agreed.  Thfe  reply  puts  in  issue  the  ma- 
terial allegations  of  the  counterclaims. 

It  will  be  observed  that  no  time  is  specified  in  the  contract  for  per- 
formance thereof  by  defendant.  The  evidence  shows  that  plaintiff's 
"Neverfail"  lighter  was  a  new  invention  which  it  had  patented,  but  it 
had  not  been  manufactured  or  placed  on  the  market ;  that  the  sample 
with  respect  to  which  the  contract  was  made  was  made  by  hand;  that 
it  was  contemplated  that  .the  lighters  could  be  made  by  machinery,  but 
after  many  attempts  to  make  them  by  machinery,  in  which  the  plaintiff 
participated  by  providing  machinery,  furnishing  the  services  of  the 
inventor,  and  advising,  no  practical  way  of  making  them  precisely  like 
the  sample,  or  satisfactory  to  the  plaintiff,  by  machinery,  was  found, 
and  it  was  determined  that  it  would  be  necessary  to  make  part  of  each 
lighter  by  hand  in  order  accurately  to  duplicate  the  sample  and  pro- 
duce a  satisfactory  lighter.  These  efforts  and  experiments  extended 
over  the  period  from  the  making  of  the  contract  until  the  spring  of 
1918,  when  litigation  arose  between  the  plaintiff's  sales  agent  and  it, 
owing  to  its  failure  to  make  deliveries,  and  between  the  defendant  and 
the  company  he  employed  to  manufacture  the  lighters.  The  plaintiff 
repeatedly  Aroughout  this  period  complained  to  the  defendant,  and  to 
the  company  employed  by  him  to  fill  the  order,  of  the  delay  in  the 
manufacture  and  delivery  of  the  lighters ;  but  it  gave  no  notice  to  the 
defendant  fixing  a  reasonable  lime  within  which  it  required  him  to  per- 
form the  contract. 

[1]  The  first  point  presented  by  appellant  is  predicated  on  this  fail- 
ure on  the  part  of  the  plaintiff  to  fix  a  time  for  performance,  thus 
making  time  the  essence  of  the  contract.  It  is  well  settled  that  such 
a  notice  would  have  been  a  necessary  condition  precedent  to  the  right 
of  the  plaintiff  to  rescind  the  contract  (Brede  v,  Rosedale  Terrace  Co., 
216  N.  Y.  246,  110  N.  E.  430;  Taylor  v.  Goelet,  142  App.  Div.  467, 
126  N.  Y.  Supp.  1106,  affirmed  208  N.  Y.  253,  ibl  N.  E.  867,  Ann. 
Cas.  1914B,  284;  Trainor  Co.  v.  Amsinck  &  Co.,  199  App.  Div.  693. 
192  N.  Y.  Supp.  469)  ;  but  plaintiff  has  not  assumed  to  rescind.  On 
the  contrary,  it  bases  this  action  on  the  contract,  and  seeks  to  recover 
damages  for  the  defendant's  failure  to  perform  his  obligations  to  man- 


Digitized  by 


Google 


Sup.Ct.)  K£T1B9AIL  LIOHTSB  CO.  ▼.  SLUM  2T 

(194  N.T.B.) 

ufacture  and  deliver  the  lighters  within  a  reasonable  time,  and  on  that 
theory,  I  think,  it  could  maintain  the  action  without  giving  the  notice 
which  would  have  been  necessary  for  a  rescission  (Br^de.v.  Rosedale 
Terrace  Co.,  supra;  Taylor  v.  Godet,  supra). 

[tji]  The  plaiittiff,  however,  alleged  general  damages  only,  but  was 
allowed  to  prove  special  damages,  over  the  defendant's  objection  and 
exception  duly  taken  that  they  were  not  pleaded,  and  the  recovery  was 
wholly  for  special  damages,  and  therefore  the  judgment  cannot  be 
sustained.  Shepman  Mortgage  &  Realty  Corp.  v.  Sussman,  147  App. 
Div.  25,  131  N.  Y.  Sl^>p.  645.  Ordinarily  general  damages,  on  the 
facts  here  pleaded,  would  be  measured  by  the  difference  between  the 
contract  price  at  which  the  defendant  Agreed  to  manufacture  the  light-* 
ers  and  the  market  price  thereof ;  btit  the  evidence  shows  that  these 
lighters  had  not  been  sold  and  were  not  being  sold  on  the  market,  and 
therefore  there.was  no  market  price,  and  in  such  case  the  rule  of  dam- 
ages laid  down  by  this  court  in  Ideal  Wrench  Co.  v.  Girvin  Machine 
Co.,  92  App,  Div,  187,  87  N.  Y.  Supp.  41,  affirmed  181  N.  Y.  573,  74 
N.  £.  1118,  would  have  been  the  value  of  the  lighters  to  the  {daintiff, 
by  which  I  infer  is  meant  what  it  could  have  sold  them  for. 

None  of  the  damages  for  which  recovery  has  been  had  is  for  the 
difference  between  the  contract  and  the  market  price  or  between  the 
contract  price  and  what  the  lighl;ers  could  have  been  sold  for  by  the 
plaintiff.  The  evidence  with  respect  to  the  plaintiff's  damage,  which 
was  left  to  the  jury,  consists  of  items  of  expenditures  made  by  the 
plaintiff  for  dies  and  a  machine  which  remained  its  property,  for  ma- 
terial, and  for  expenses  of  the  inventor  in  attending  the  plant  where 
the  defendant  was  attempting  to  have  the  lighters  manufactured,  and 
for  the  services  of  the  inventor  for  a  period  of  seven  months  in  en-, 
deayorinjg  to  assist  in  the  manufacture  of  Ae  lighters,  and  the  salary 
of  the  president  of  the  plaintiff  at  $30  peir  week  from  October  12, 
1916,  to  June  1,  1918.  The  verdict  was  for  $1,260  less  than  the  total 
amount  of  these  items.  One-half  of  the  item. for  tfie  salary  of  the 
president  of  the  plaintiff  is  precisely  $1,260,  and  it  is  conceded,  al- 
though the  record  does  not  show  it,  that  the  verdict  was  rendered  on 
that  theory.  Since  none  of  those  items  was  pleaded  as  special  dam- 
ages, the  right  of  the  plaintiff  to  recover  thereon,  on  the  theory  that 
they  are  special  damages,  is  not  presented  for  decision,  and  no  opinion 
is  expressed  thereon.  '  • 

It  follows  that  the  judgment  and  order  Should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur. 
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HASKELL  V.  HASKELL. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  5^  1922.) 

1.  Parent  and  ehiid  ^sB»3<l)^Fatber  liable  for  nainteaaiioe  Had  aapport  of  nlaor 

children. 

Ordinarily  a  father  is  responsible  tor  the  maintenance  and  edncaticm 
of  his  children  until  they  reach  their  majority. 

2.  Parent  and  child  ^=92(2)— Each  parent  has  equal  right  to  oultody  of  Infant 

children. 

Under  the  Domestic  Belations  Law  the  ri^ts  of  the  husband  and  the^ 
wife  to  the  custody  of  their  Infant  children  are  equaL 

3.  Parent  and  child  <9=93(l)**Hiwband  liable  for  ohlld's  neceasaries,  where  he  de» 

serted  and  refused  to  enpiiort  wife  and  child. 

Where  the  husband  deserted  and  refused  to  support  his  Wife  and*. 
child,  the  wife  may  recover  moneys  expended  for  the  child's  necessaries. 

4.  PareiU  and  child  4S==>3(l)^Hu8band  not  liable  to  wife  for  child's  eapport^ 

where  she  refuses  him  custody  of  child. 

Where  the  character  of  the  husband  is  not  assailed,  and  the  wife  re- 
fuses to  permit  him  to  have  custody  and  control  of  the  child,  he  is  not 
liable  to  the  wife  for  the  child's  support 

5.  Parent  and  child  «=s>3(l)~Where  child  volunti^rily  abandoned  hone,  parent 

not  liable  for  support. 

Where  a  child  voluntarily  abandoned  his  parent's  home,  to  seek  his 
fortune  or  to  avoid  discipline,  a  parent  is  under  no  obligation  to  pay 
for  his  support. 

6.  Parent  and  child  «=:>3(l)^Relatlves,  volnntarlly  supporting  child,  and  aot  de» 

manding  that  parents  take  oblid  back,  cannot  recover  for  support. 

Relatives,  voluntarily  supporting  a  child,  and  not  demanding  payment^ 
or  that  parents  take  it  back,  cannot  recover  from  the  parents  for  the* 
child's  support 

7.  Parent  and  child  4=:>3(l)— Where  parents  separated,  and  mother,  with  fatber'r 

consent,  took  children,  he  was  liable  for  their  necessaries. 

Where  the  parents  were  separated,  and  the  father  permitted  the 
mother  to  take  their  children,  he  constituted  her  his  agent  to  provide  for 
the  children,  and  was  bound  by  her  contract  for  their  necessaries. 

8.  Parent  and  child  t&s^S  ( I  WWhere  parents  separated,  and  wife  refused  to- 

abide  by  agreement  and  let  husoand  have  child,  husband  not  liable  for  cMld'a. 
support. 

Where  a  husband  and  wife  were  separated,  and  had  agreed  that  the- 
husband  should  have  sole  charge  of  the  child's  education,  and  the  wife, 
against  her  husband's  wishes,  permitted  the  diild  to  live  with  her,  the- 
husbacd  was  not  liable  to  her  for  the  child's  support 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minna  G.  Haskell  against  William  S.  Haskell.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
riiissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

William  S.  Haskell,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel),  for  appellant. 

Samson  Selig,  of  New  York  City,  for  respondent. 

^=s»For  oUi«r  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Ind( 
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GREENBAUM,  J.  PlaintiflF,  the  wife  of  the  dcfcodant;  brought 
this  action  to  recover  moneys  alleged  to  have  been  advanced  by  her 
for  necessaries  for  their  infant  son,  their  only  child,  during  the  period 
commencing  August  1,  1918,  and  ending  January  13,  1919.  The  an- 
swer of  the  defendant  sets  forth  an  agreement  of  separation  entered 
into  between  the  parties,  dated  Jtme  27,  1916,  a  copy  of  which  is  an- 
nexed to  the  answer.  It  was  therein  provided,  amon^  other  matters, 
that  then-  son — 

'^liall  be  supported,  educated,  and  mafntal^ied  by  and  vnder  the  sole  direc- 
tion of  said  busband  and  at  his  ^penae,  without  any  Interference  on  the 
part  of  said  wife;  •  •  ^  that  during  the  school  and  ooUe^e  oouirses  said 
boy  shall  not  leave  said  school  or  said  college,  except  during  his  vacations,  to 
visit  or  see  said  wife»  without  said  husband's  vnritten  consent ;  and  it  is  agreed 
that  eald  wife  shall  not  interfere  in  any  way  with  the  education  of  said  boy, 
but  said  wife  shall  have  the  right  to  write  to  said  boy,  to  receive  letters  from 
him,  and  to  correspond  with  him,  without  any  inspection,  at  the  said  school 
or  elsewhere.  If  the  boy  is  taken  ill,  the  said  wife  shall  be  notified  at  once, 
and  shall  be  allowed  to  visit  him  at  once.*' 

The  agreenoent  also  provided  for  the  payment  by  the  defendant  to 
the  plaintiff  of  the  sum  of  $250  per  month  for  her  support  and  main- 
tenance during  her  natural  IJfe,  subject  however,  to  certain  contingen- 
cies, one  of  them  being  that — 

'*in  case  of  the  violation  by  said  wife  of  her  agreements  hereunder,  then  and 
immediately  thereupon  the  amount  to  be  paid  to  her  by  her  said  husband 
hereunder  shaU  be  reduced  to  the  sum  of  975  per  month,"  etc. 

The  agreement  named  the  sucker  camp  to  which  the  father  was 
to  send  the  boy,  and  also  provided  that  after  his  return  from  the  camp 
he  was  to  prepare  himself,  under  the  defendant's  direction,  for  the 
examinations  for  entrance  to  Phillips  Academy,  Andover,  Mass.  The 
answer  also  sets  up  as  a  separate  defense  as  follows : 

"That  in  the  month  of  September*  1917,  said  son  refused  to.  follow  defend- 
ant's instructions  in  regard  to  his  education  and  oiaintenance  by  refusing  to  at- 
tend  Phillips  Academy,  at  Andover,  Mass.,  at  which  school  defendant  had 
made  provision  for  said  education  and  nfiaintenance,  and  thereupon,  with  the 
consent  and  approval  of  plaintiiT,  entered  a  business  career,  and  has  binee 
last-mentioned  date  made  his  home  with  plaintiff,  who  in  said  month  assumed 
his  direction  and  control,  and  has  ever  since  continued  to  exercise  the  di- 
rection and  control  of  his  maintenance,  without  defendant's  consent";  that 
"during  all  the  times  mentioned  in  the  complaint  defendant  has  been  ready 
and  wUling  to  maintain  said  sen  in  his  home  under  his  direction,  but  that 
plaintiff,  in  violation  of  defendant's  rights,  has  failed  and  refused  to  allow 
him  so  to  do,  and  she  has  wrongfully  and  unlawfully,  during  said  times,  de- 
prived defendant  of  the  custody,  society,  services,  and  earning  of  said  son.'' 

The  parties  were  married  in  1900.  The  separation  agreement  was 
made  June  27,  1916.  There  can  be  no  doubt  that  the  father's  plan  for 
his  son's  education  was  a  most  commendable  one,  and  calculated  to  be 
of  great  value  to  him.  It  appeared  upon  the  trial  that  in  May,  1917,  a 
dispute  arose  between  the  parties,  in  which  defendant  claimed  that  his 
wife  had  breached  the  separation  agreement  by  interfering,  with  the 
boy's  schooling,  as  a  result  of  which  the  defendant  paid  her  only  $75  a 
mpnth,  by  virtue  of  the  provision  heretofore  quoted.  This  contention 
led  to  litigations  between  the  parties,  and  the  defendant  eventually  paid 
the  plaintiff  $250  monthly.   During  the  summer  of  1917^  while  the  dif- 
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f erences  between  fhc  parties  were  acute,  the  son  lived  for  a  consider- 
able portion  of  the  time  with  his  mother,  and  he  sided  with  her,  and 
refused  to  go  to  school,  unless  his  father  would  increase  her  allow* 
ance,  saying  that  he  would  go  to  work  and  help  support  her.  The  evi- 
d^ice  is  that  the  defendant  consistently  offered  to  care  for  his  child 
at  his  home  and  to  support  him. 

Upon  the  trial  the  testimony  of  the  wife  was  that  she  urged  the  boy 
to  go  to  school,  but  that  he  refused  to  do  so.  As  a  matter  of  fact,  the 
subsequent  developments  shov^ed  that  he  did  not  earn  enough  to  pay 
for  his  own  necessaries,  and  financially  speaking  he  beeame  a  bur- 
den upon  his  mother.  She,  however,  made  no  demand  upon  her  hus- 
band or  gave  any  intimation  that  she  wished  him  to  support  the  son 
until  December,  1918,  a  very  short  time  before  the  commencement  of 
this  action,  which  as  heretofore  stated  was  brought  to  recover  neces- 
saries from  August  1,  1918,  to  January  13,  1919.  The  undisputed 
evidence  is  that,  although  the  plaintiff  stated  that  she  urged  the  son 
to  go  to  school,  she  was  not  willing  to  consent  to  his  leaving  her  and 
going  to  the  father.  The  conclusion  is  inevitable  from  the  evidence 
that  the  plaintiff  harbored  the  boy,  although  she  knew  that  he  had 
deliberately  disobeyed  the  father  in  refusing  to  attend  the  school,  and 
that  it  had  been  agreed  that  the  father  was  to  have  the  sole  charge  of 
the  boy's  education  and  maintenance. 

[1]  The  question  thus  arises  whether  under  the  circumstances  the 
defendant  was  obliged  to  pay  the  plaintiff  anything  for  the  support  of 
their  infant  child.  There  is  no  doubt  that  ordinarily  a  father  is  re- 
sponsible for  the  maintenance  and  education  of  his  children  until  they 
reach  their  majority. 

[2]  Under  the  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  the 
rights  of  the  husband  and  wife  to  the  custody  of  their  infant  chil- 
dren are  equal.  It  is,  of  course,  lamentable  that  the  lad  should  have 
been  confronted  with  a  situation,  which  is  not  surprising  when  par- 
ents live  in  a  state  of  separation.  But  the  plaintiff  refused  to  yield 
up  the  right  of  the  custody  for  any  portion  of  the  time  to  the  father. 
Despite  her  agreement  with  the  defendant  that  he  have  the  sole  de- 
cision as  to  the  education  of  the  child,  she  in  effect  upheld  the  son 
in  his  disobedience  toward  the  father. 

[3,  4]  A  wife  may  in  her  own  name  recover  moneys  expended  by 
her  for  the  necessaries  of  the  infant  child,  where  the  father  has  de- 
serted her  and  the  child,  and  has  refused  to  contribute  to  their  supporL 
She  is  in  that  respect  in  the  same  situation  as  a  third  party  would  be 
who  sues  for  necessaries  furnished  a  minor  because  of  the  unjustifiable 
neglect  or  refusal  of  the  father  to  provide  for  his  child.  De  Brau- 
were  v.  De  Brauwere,  203  N.  Y.  460,  96  N.  E.  722,  38  L.  R.  A.  (N. 
S.)  508.  It  is  also  the  rule  that,  where  the  wife  refuses  to  permit  the 
husband  to  have  the  custody  of  the  child  and  to  control  his  education, 
where  the  character  of  the  father  is  not  assailed,  as  it  has  not  been 
in  this  case,  the  husband  will  not  be  liable  to  the  wife  for  the  support 
of  the  child.  People  v.  Rubens  (Co.  Ct.)  92  N.  Y.  Supp.  121 ;  Bald- 
win V.  Foster,  138  Mass.  449. 

[5,  S]  It  is  well  settied  that,  where  a  child  voluntarily  abandons  the 
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parentis  home  "for  the  purpose  of  seeking  its  fortune  in  the  worl3,  or 
to  arvoid  parental  discipline  and  restraint,  he  forfeits  the  claim  to  sup- 
port and  the  parent  is  under  no  obligation  to  pay  therefor."  Where  a 
child  "has  resided  with  relatives,  who  have  voluntarily  supported  it, 
and  demanded  neither  payment  for  its  support,  nor  that  the  parent  take 
it  back  or  provide  for  it  elsewhere,  such  persons  cannot  recover  from 
the  parent  for  past  support  of  the  child/'    29  Cyc.  1609,  1610. 

The  plaintiff's  counsel  relies  upon  Dixon  v.  Chapman,  56  App.  Div. 
S42,  67  N,  Y.  Supp.  540,  from  which  he  excerpts  the  following,  in 
support  of  his  contention: 

"It  is  a  general  rale  that,  if  a  husttand  living  separate  from  his  wife  sutfers 
his  ctmdren  to  reside  with  their  mother,  he  is  Uable  for  necessaries  furnished 
for  them  on  her  contracts,  for  as  a  father  he  has  the  right  to  the  custody  of 
the  children,  and  may  in  a  proper  case  obtain  possession  of  their  persons  by 
habeas  corpus;  and  where  he  does  not  assert  that  right,  but  suffers  them  to 
remain  with  their  mother,  he  thereby  constitutes  her  his  agent  to  procure 
necessaries  for  them.    15  Am.  Sc  Eng.  Enc  of  Law  (2d  Ed.)  891." 

It  is  to  be  observed,  however,  that  in  that  case  the  action  was  brought 
by  a  physician  to  recover  for  medical  services  rendered  to  the  infant 
child  of  the  defendant  The  court  decided  in  favor  of  the  plaintiff 
upon  the  ground  that  at  the  time  of  the  rendition  of  the  services  the 
doctor  was  not  chargeable  with  constructive  notice  that  the  parents  of 
the  child  were  living  separate  and  apart  from  each  other.  Moreover, 
it  there  appeared  that  the  defendant  did  not  interpose  the  defense  of 
a  separation  between  himself  and  his  wife,  and  that  he  had  made  ample 
provision  for  the  support  of  his  wife  and  family.  Besides,  the  father 
in  tha:t  case  having  suffered  the  child  to  remain  with  the  mother,  and 
having  failed  to  assert  his  right  to  its  custody  by  habeas  corpus,  a  sit- 
uation was  created  which  justified  a  third  party  in  believing  that  the 
wife  was  authorized  by  him  to  procure  the  necessaries  for  its  sup- 
port. 

[7,  8]  Where  the  husband  is  held  liable  by  a  third  party  for  supply- 
ing necessaries  to  a  child  who  is  living  with  the  mother,  it  is  upon  the 
theory  of  agency.  This  is  in  accordance  with  the  well-recognized  rule 
stated  in  1  Parsdns  on  Contracts  (SWi  Ed.)  p.  307,  that  where  the  parents 
are  separated,  and  "the  father  permits  the  mother  to  take  the  children 
with  her,  then  the  father  constitutes  the  mother  his  agent  to  provide  for 
his  children  and  is  bound  by  her  contract  for  necessaries  for  them/' 
Of  course,  this  rule  can  have  no  application  in  a  suit  brought  by  the 
mother  herself  *to  recover  necessaries  in  a  case  where  she  is  fully  cog- 
nizant of  the  conditions  under  which  they  are  living,  where  she  had 
agreed  with  her  husband  that  he  was  to  have  sole  charge  of  the  educa- 
tion of  their  son,  and  where  he  asked  for  the  custody  of  the  child, 
and  the  right  to  enjoy  his  society  and  to  discipline  him,  and  where 
he  was  willing  and  able  to  contribute  for  his  support. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed. 
Settle  order  on  notice. 

CLARKE,  P.  J.,  and  PAGE  and  SMITH,  TT.,  concur. 


DOWLING,  J.,  dissents. 


Digitized  by 


Google 


32  194  NBW  TORE  6UPPLEMBNT  (Sup«  Ct 

(201  App.  Dlv.  133) 

WALLACK  CONST.  CO.  v.  SMALWICH  REALTY  CORPORATION  et  al* 

(Supreme  Court,  Appellate  DlTision,  First  Department.    May  6,  1922.) 

1.  injunctfon  ^=962(3)— Restrictive  building  covenant  not  onforoed  on  nei|hbor« 

hood  beeomlivg  business  district. 

Agreement  of  owners  of  lots  in  a  certain  block  that  buildings  should  be 
set  back  8  feet  from  the  street*  indicating,  from  exceptions  of  verandahs, 
etc.,  that  its  purpose  was  to  add  to  the  pttractiveness  of  the  premises  for 
residential  purposes,  will  not  be  enforced  in  equity,  on  the  neighborhood 
becoming  a  business  district,  but  resort  must  be  had  to  law  for  any  dam- 
ages. 

2.  Equity  «ss>65(2)— One  seeking  injunction  against  violation  of  rostrl^lvo  bnlltf- 

ing  covenant,  having  violated  It,  has  not  clean  hands. 

Plaintiff,  seeking  injunction  against  violation  of  a  restrictive  building 
covenant,  having  itself  violated  it  by  having  a  show  window  nearer  the 
street  than  allowed  by  its  terms,  does  not  come  into  court  with  clean 
hands. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Wallack  Construction  Company  against  the  Smalwich 
Realty  Corporation  and  another.  From  an  order  of  the  Special  Term 
(118  Misc.  Rep.  106,  192  N.  Y,  Supp.  462),  granting  a  motion  for  a 
temporary  injunction  restraining  defendants  from  building  within  8 
feet  of  the  street  line  in  front  of  premises  on  Thirtieth  street.  New 
York  City,  defendants  appeal.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Bemhard  Ginzburg,  of  New  York  City  (Samuel  I.  Frankenstein,  of 
New  York  City,  of  counsel),  for  appellant  Smalwich  Realty  Corpora- 
tion. 

Isaac  Reiss,  of  New  York  City,  for  appellant  United  International 
Corporation. 

M.  S.  &  I.  S.  Isaacs,  of  New  York  City  (Lewis  M.  Isaacs,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  question  here  involved  is  as  to  the  effect  of  a  cer- 
tain so-called  set-back  agreement  executed  in  1846  by  the  then  own- 
ers of  certain  lots  situated  on  the  north  side  of  Thirtieth  street,  be- 
tween  Broadway  and  Fifth  avenue,  in  the  city  of  New  •York.  It  was 
provided  in  this  agreement  that  the  same  should  be  binding  upon  all 
subsequent  owners  of  said  lots.  The  set-back  agreement  required  the 
buildings  upon  said  lots  to  set  back  from  the  street  line  to  die  extent 
of  8  feet.  The  trial  court  has  granted  a  temporary  injunction  restrain- 
ing the  defendants  from  proceeding  to  build  within  8  feet  of  the  street 
line,  and  it  is  from  the  order  granting  this  temporary  injunction  thit 
the  defendants  are  here  appealing. 

[1]  It  seems  now  to  be  settled  law  within  this  state  that  many  of 
these  restrictive  covenants  will  not  be  enforced  in  equity,  where'  the 
neighborhood  has  changed  so  that  the  street  upon  which  the  property 
is  situated  is  mainly  devoted  to  business  purposes,  rather  than  to  resi- 
dential building.    It  can  hardly  be  seriously  questioned  that  the  neigh- 

^=:»For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Ke7*Numl>ered  Dlgestt  ft  lBd«sei 
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borhood  in  question  comes  within  the  class  of  cases  where  courts  of 
equity  will  not  enforce  restrictive  covenants  which  are  applicable  and 
beneficial  to  residential  property,  with  little  or  no  value  where  the 
property  is  devoted  to  business  purposes^  The  trial  court  (118  Misc. 
Rep.  106,  192  N.  Y.  Supp.  462)  relied  upon  the  authority  of  Zipp  v. 
Barker,  40  App.  Div.  1,  57  N.  Y.  Supp.  569,  which  was  affirmed  by  the 
Court  of  Appeals  without  oj>inipn  (166  N.  Y.  621,  59  N.  E.  1133).  In 
that  case  there  is  an  expression  in  the  opinion  that  a  set-back  covenant 
is  just  as  valuable  for  business  as  for  residential  neighborhood,  and  the 
opinion  further  says: 

"Indeed,  we  are  of  the  opinion  that  the  value  of  the  easement  In  the  court- 
yard strip,  under  the  particular  facta  of  this  case  (italics  mine),  is  greater  for 
business  tlian  for  residential  purposes.  We  might  assume  tliat  originally  the 
covenant  had  relation  to  the  condition  of  the  property  at  that  time,  and  that 
the  coparceners  had  no  thought  of  its  coming  change;  but  it  is  difficult  to 
see  why  the  maintenance  of  the  easement  is  not  more  essential  to  the  value  of 
the  plaintUTs  property  as  business  premises  tlum  It  wonld  be  if  it  were  used 
as  a  residence.** 

The  facts  in  that  case  are  substantially  different  from  those  here 
presented.  The  building  in  question  was  upon  a  comer  lot.  The  au- 
thority of  that  case  has  been  largely  impaired  by  the  case  of  Batchelor 
v.  Hinkle,  210  N.  Y.  243,  104  N.  E.  629,  in  which  the  facts  in  the  case 
of  Zipp  v.  Barker,  supra,  were  distinguished,  and  the  court  says : 

"In  Zipp  V.  Barker  the  intention  was  to  provide  for  open  spaces  between  the 
buildings  erected  on  the  property  c<Miveyed  and  the  Unes  of  the  street  and  to 
establish  uniformity  in  the  location  of  building  lines,  which  the  court  said,  'is 
just  as  valuable  for  a  business  as  for  a  residential  neighborhood.'  But  in  the 
case  under  consideration  the  intention  was  not  primarily  to  fix  the  building 
line,  but  to  make  the  block  attractive  and  desirable  as  a  place  of  residence,  a 
purpose  which  has  been  defeated  by  a  radical  change  in  the  character  of  the 
neighborhood." 

In  the  Batchelor  Case  there  was  also  involved  the  effect  of  a  set- 
back agreement. 

That  the  purpose  of  this  restrictive  covenant  was  to  add  to  the  at- 
tractiveness of  the  premises  for  residential  purposes  seems  to  me  clear- 
ly to  appear  from  the  exceptions  stated  in  this  set-back  agreement, 
which  excepts  therefrom — 

"the  necessary  steps  for  entrance,  verandahs  and  balconies,  platforms  and 
pedestals  and  iron  fence  railings  connected  therewith  and  enclosing  the  same 
and  the  foundations  and  copings  upon  which  said  fences  or  railings  may  be 
placed." 

Upon  the  record  here  it  seems  to  me  clearly  established  that  to  en- 
force this  restrictive  covenant  would  largely  impair  the  value  of  the 
premises  upon  this  street  for  business  purposes.  It  is  true  that  the 
plaintiff  has  built  a  twelve-story  loft  building  within  this  restricted 
area  with  substantially  a  set-back  of  8  feet,  but  to  uphold  this  injunc- 
tion would  be  in  effect  to  prohibit  the  use  of  any  of  this  area  for  busi- 
ness buildings  which  extended  to  the  street  line,  so  that  not  only  are 
the  interests  of  the  defendants  in  this  particular  action  to  be  consider- 
ed, but  the  interest  of  all  other  parties  owning  property  within  this 
area,  most  of  whom  are  willing  and  anxious  that  this  restrictive  cove- 
nant be  held  under  present  conditions  to  be  inoperative  as  against  the 
construction  of  business  buildings. 
194N.Y.S.-^ 
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In  the  case  of  Schefer  v.  Ball,  53  Misc.  Rep.  448,  104  N.  Y.  Supp. 
1028,  it  was  held  in  respect  of  one  of  these  set-back  agreements : 

"The  change  in  the  character  of  the  neighborhood  from  a  residential  to  a 
business  locality  since  the  instrument  was  originally  signed  would  be  a  suffi- 
cient reason  for  refusing  an  injunction  to  enforce  the  covenant." 

That  case  was  affirmed  in  this  court  in  120  App.  Div.  880,  105  N. 
Y.  Supp.  1142,  and  further  affirmed  in  the  Court  of  Appeals  in  192  N. 
Y.  589,  85  N.  E.  1115,  and  the  case  was  decided  after  the  decision  in 
the  case  of  Zipp  v.  Barker,  supra. 

In  my  judgment,  therefore,  with  the  change  of  the  character  of  the 
neighborhood  from  residential  to  business  purposes,  equity  will  not  en- 
force the  restrictive  covenant,  but  will  leave  the  plaintiff  to  its  action 
at  law  to  recover  damages  for  any  injury  which  the  plaintiff  claims  to 
have  sustained.  Trustees  of  Columbia  College  v.  Thatcher,  87  N.  Y. 
311,  41  Am.  Rep.  365. 

[2]  The  court  is  further  of  the  opinion  that  the  plaintiff  does  not 
•come  into  court  with  clean  hands,  having  itself  violated,  to  an  extent, 
the  restrictive  covenant  by  having  placed  upon  the  front  of  its  building 
a  show  window  which  extends  into  the  restricted  area  for  the  space 
of  3  feet.  This  has  been  held  by  the  trial  court  not  sufficiently  substan- 
tial to  justify  a  denial  of  rdief  to  the  plaintiff  upon  this  ground.  If 
the  restriction  is  good,  however,  for  the  8  feet  back  from  the  street 
line,  the  plaintiff  was  not  justified  in  placing  this  show  window  for  3 
feet  upon  this  restricted  area  by  reason  of  any  exceptions  in  the  cove- 
nant-itself.  Not /having  adhered  strictly  to  the  requirement  of  the 
covenant,  it  does  not  lie  with  the  plaintiff  to  ask*  the  relief  of  a  court 
of  equity  to  restrain  other  lot  owners  from  encroaching  upon  that  area 
even  to  the  extent  of  the  eight  feet  covered  by  the  set-back  agreement. 

The  order  appealed  from,  therefore,  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  a  temporary  injunction 
should  be  denied.    All  concur. 


(201  App.  Div.  404) 

NEW  ATLANTIC  GARDEN,  Inc..  v.  ATLANTIC  GARDEN  REALTY  COR- 

PDRATION. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  1922.) 

1.  Landlord  and  tenant  <@==>92( I)— Agreement  to  give  tenant  notice  before  sale  of 

demised  premises  construed. 

Where  a  lease  contained  a  clause  that,  in  the  event  of  a  contemplated 
sale  of  "premises  during  the  demised  term,*'  a  landlord  was  to  give  a 
tenant  notice  of  the  contemplated  sale  and  the  price  of  the  premises,  so 
the  tenant  would  have  an  opportunity  to  purchase,  the  agreement  related 
only  to  the  premises  leased,  and  a  notice  of  cop  tempi  ated  sale,  setting 
out  the  price  of  the  demised  premises,  together  with,  other  adjoining 
premises,  in  a  lump  sum,  was  not  a  compliance  with  the  requirement  aa  to 
notice,  and  an  injunction  against  the  contemplated  sale  was  proper. 

2.  Landlord  and  tenant  ^=992(1)— Landlord  cannot  be  compelled  under  lease  to 

sell  property  demised  to  tenant  on  sale  of  It  and  otheir  property. 

Where  a  lease  provided  for  a  notice  by  a  landlord  to  a  tenant  In  case 
of  a  contemplated  sale,  in  order  to  give  the  tenant  an  opportunity  to  buy, 

^ssFor  other  canes  see  same  topic  A  KBT-NXJMBBR  in  all  Kej-Numbered  Digests  A  Indexes 
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in  case  of  sale  of  the  demised  premifiee,  together  witb  adjoining  premises, 
to  a  third  person,  for  a  lump  sum,  tne  tenant  cannot  force  a  sale  to  him 
of  the  demised  premises  lor  a  proportionate  part  of  the  agreed  price, 
since  the  landlord  cannot  be  compelled  to  sell  a  part  of  his  property. 
Greeibaum,  J.,  dissenting  in  part. 

Appeal  from  Supreme  Court,  New  York  County, 

Action  by  the  New  Atlantic  Garden,  Inc.,  against  the  Atlantic  Garden 
Realty  Corporation.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Modilied  and  affirmed. 

Argued  before  C1.ARKE,  P.  J.,  and  lAUGHLIN,  SMITH,  MER- 
RELl.,  and  GREENBAUM,  JJ. 

Amstein  &  Levy,  of  New  York  City  (David  Leventritt,  of  New  York 
City,  of  counsel,  and  Francis  M.  Scott  and  Reuben  Rodecker,  both  of 
New  York  City,  on  the  brief),  for  appellant. 

Hobart  S.  Bird,  of  New  York  City  (Samuel  Seabury,  of  New  York 
City,  of  counsel),  for  respondent. 

MERRELL,  J.  [1]  The  defendant,  Atlantic  Garden  Realty  Cor- 
poration, is  the  owner  of  a  parcel  of  real  property,  being  Nos.  50,  SOV^, 
and  52,  Bowery,  borough  of  Manhattan,  New  York  City,  and  having 
a  frontage  of  75  feet  on  said  street,  and  extending  westerly  about  200 
feet  to  Elizabeth  street,  where  it  has  a  frontage  of  74  feet  10%  inches, 
the  Elizabeth  street  numbers  of  said  property  being  22,  24,  and  26. 
The  southerly  part  of  the  property  is  occupied  by  a  moving  picture 
theater  49  feet  6%  inches  in  width  on  the  Bowery,  and  extending  200 
feet  westerly  to  Elizabeth  street,  where  it  has  a  frontage  of  50  feet 
1%  inches.  The  Bowery  frontage  is  Nos.  50  and  50y2,  and  the  Eliza- 
beth street  frontage  is  Nos.  22  and  24  on  said  last-mentioned  street. 
The  entrance  to  the  theater  is  at  the  Bowery  end  and  on  the  southerly 
side,  the  stage  occupying  all  of  the  westerly  end  of  the  theater  on  Eliza- 
beth street,  except  a  fireproof  passage  on  the  southerly  side  thereof 
leading  from  the  auditorium  of  the  theater  to  Elizabeth  street.  The  en- 
trance to  the  theater  is  27  feet  in  width'  and  extends  back  to  the  audi- 
torium from  tlie  Bowery  a  distance  of  48  feet  3  inches.  Of  equal  depth 
to  the  theater  entrance  and  on  the  northerly  side  thereof  is  a  store  48 
feet  3  inches  in  depth,  and  having  a  frontage  of  18  feet  9  inches  on  the 
Bowery.  Encroaching  upon  the  northerly  side  of  the  store  is  a  stairway 
leading  from  the  Bowery,  by  which  access  is  had  to  the  upper  floors  of 
the  theater  building,  and  also  to  the  upper  stories  of  the  building  adja- 
cent to  the  theater  property,  which  is  also  owned  by  the  defendant,  the 
ground  floor  being  used  as  two  stores,  being  No.  52  Bowery.  These 
stores  are  of  equal  depth  to  the  theater  entrance,  and  the  store  being 
a  part  of  No.  50U  Bowery.  Back  of  the  stores  at  No.  52  Bowery  are 
men's  and  women's  toilets,  used  by  patrons  of  the  theater  and  opening 
into  the  auditorium  thereof.  These  stores  at  No.  52  Bowery  and  the 
toilets  in  the  rear  are  contained  in  a  three-story  building  having  a  front- 
age on  the  Bowery  of  25  feet  3^/4  inches,  and  a  total  depth  of  67  feet 
6%  inches.  The  entrance  of  the  theater  and  also  the  store  forming  part 
No.  50^4  Bowery  are  contained  in  a  three-story  building  49  feet  6% 
inches  in  width  on  the  Bower}',  as  aforesaid,  and  48  feet  3  inches  in 
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depth.  Occupying  the  northwesterly  part  of  defendant's  i)remises, 
facing  on  Elizabeth  street,  is  a  six-story  brick  building  of  about  16  feet 
frontage  on  Elizabeth  street,  and  running  along  the  southerly  side 
thereof,  adjacent  to  the  moving  picture  theater  building,  is  a  fireproof 
passageway  8  feet  11  inches  in  width..  This  passageway  extends  from 
Elizabeth  street  easterly  to  an  open  court  or  lane  extending  from  the 
rear  of  said  six-story  brick  building  to  the  three-story  building  fronting 
on  the  Bowery. 

Prior  to  April,  1919,  certain  individuals  entered  into  negotiations  with 
the  defendant,  with  a  view  of  leasing  that  part  of  defendant's  premises 
known  as  50  Bowery  and  extending  through  to  Elizabeth  street,  and 
which  had  theretofore  been  used  as  a  moving  picture  theater.  It  was 
planned  that  these  individuals  should  organize  a  corporation  and  take 
over  the  premises,  which  were  then  under  lease  to  others,  who  were 
operating  therein  a  moving  picture  enterprise.  It  was  suggested  that 
the  plaintiflF  should  be  organized,  and  that  it  should  take  an  assignment 
of  the  existing  lease  of  the  moving  picture  premises,  and  should  make 
substantial  improvements  to  the  building  and  take  a  new  lease  thereof. 
On  July  23,  1919,  the  plaintiff  corporation,  having  been  organized,  en- 
tered into  a  lease  with  the  defendant,  whereby  the  latter  leased  to  the 
plaintiff  the  premises  known  as  50  Bowery,  and  more  particularly  de- 
scribed in  the  forty-sixth  paragraph  of  the  lease,  said  premises  to  be 
used  and  occupied  as  a  moving  picture  theater.  The  description  con- 
tained in  the  lease  of  the  demised  premises  was  as  follows : 

"Forty-Sixth.  The  premises  hfereby  leased  are  as  follows:  50x200  ft.  block 
202,  lots  Nos.  23,  8,  and  9,  with  the  exception  of  the  following  portions  of  the 
building  50  Bowery,  known  as  Lot  No.  23,  which  are  not  included  In  this 
lease,  to  wit:  The  lunch  room  store  at  the  north  end;  the  hallway  and 
stairway  to  the  upper  floors  (excepting  that  the  tenant  shall  have  the  right  to 
use  such  stairway  and  haUway  for  ingress  and  egress);  the  entire  second 
floor  and  the  entire  third  floor,  excepting  that  the  tenant  may  occupy  the 
space  now  occupied  as  a  moving  picture  booth  and  film-winding  room,  and 
the  space  on  the  second  floor  now  occupied  by  the  tenant  as  an  office — ^it  being 
understood,  however,  that  such  space  shall  be  used  solely  for  office  purposes. 
The  tenant  is  to  have  the  use  of  that  portion  of  the  cellar  in  the  demised 
premises  which  is  necessary  only  for  its  steam  boiler,  and  the  landlord  is  to 
have  possession  of  and  access  at  all  times  to  the  rest  of  the  cellar." 

The  lease  was  fon  a  10-year  term,  to  conmience  July  1,  1919,  and  to 
end  June  30,  1929.  The  annual  rental  reserved  was  $10,300,  payable 
in  equal  installments  of  $1,030  in  advance  on  the  1st  day  of  September 
to  the  1st  day  of  June,  inclusive,  in  each  year  during  the  demised 
term.  The  lease  also  provided  that  during  its  existence  the  plaintiff 
tenaqt  should  have  the  right  to  use  the  passageway  through  the  build- 
ing known  as  No.  26  ElizaFeth  street  and  extending  from  the  yard 
southerly  to  said  street.  By  the  forty-eighth  paragraph  of  said  lease 
it  was  provided  as  follows : 

"Forty-Eighth.  In  the  event  of  a  contemplated  sale  of  the  said  premises 
during  the  demised  term,  the  landlord  agrees  to  give  to  the  tenant  a  notice 
in  writing  at  least  10  days  before  the  contemplated  sale  of  the  substance  of 
the  terms  on  which  it  is  proposed  to  be  made,  which  notice  shall  be  by  regis- 
tered mail  directed  to  the  tenant  at  the  said  premises;  and  thereupon  within 
10  days  from  the  date  of  the  mailing  of  said  notice  the  tenant  shaU  have 
the  right  to  purchase  said  premises  upon  the  terms  and  conditions  proposed, 
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aiid  on  ttie  failure  at  the  tenftst  to  exercise  such  option  within  the  time  afore- 
said the  option  hereby  granted  to  the  tenant  shall  be  and  stand  canceled." 

The  said  lease  also  provided,  in  the  thirty-eighth  paragraph  thereof, 
that  the  landlord  might  cancel  the  lease  at  any  time  during  the  second 
or  third  year  of  the  term  upon  payment  to  the  tenant  of  $10,000,  and 
during  the  fourth  and  fifth  years  of  the  term  upon  pa)anent  to  the  ten- 
ant of  $7,500,  and  during  the  sixth,  seventh,  eighth,  and  ninth  years  of 
the  term  upon  payment  to  the  tenant  of  the  sum  of  $5,000,  and  during 
the  tenth  year  of  the  term  at  the  pro  rata  rate  of  $3,000  per  annum  for 
the  number  of  months  that  might  still  remain  of  the  said  year  from  the 
time  that  said  lease  was  surrendered  or  canceled.  In  connection  with 
the  exercise  of  the  right  to  cancel  said  lease  it  was  provided  that  all 
the  alterations  and  improvements  to  the  demised  premises  should  be- 
long to  the  landlord,  together  with  all  chairs  contained  in  the  premises 
at  the  time  of  the  lease,  the  tenant  to  satisfy  all  chattel  mortgages  and 
conditional  bills  of  sale  upon  any  of  said  personal  jproperty. 

Evidently  recognizing  that  sucH  right  of  the  landlord  to  cancel  the 
lease  would  leave  the  tenant  inadequately  secured  against  loss  by  rea- 
son of  its  large  investment,  and  that  the  payment  of  said  moneys  pro- 
vided for  upon  cancellation  of  the  lease  would  not  adequately  compen- 
sate the  tenant  for  its  loss,  at  the  time  of  the  execution  of  the  lease  the 
defendant,  at  plaintiff's  request,  executed  the  following  collateral  agree- 
ment: 

"In  order  to  Induce  the  New  Atlantic  Garden,  Inc.,  to  enter  into  the  lease 
with  the  Atlantic  Garden  Realty  CkMporation  of  the  premises  No.  50  Bowery, 
New  York  City,  for  the  term  of  10  years  from  the  Ist  day  of  July,  191d,  the 
undersigned  does  hereby  agree  that  as  long  as  it  is  the  owner  of  the  said 
premises  it  covenants  not  to  ayail  itself  of  the  cancellation  clause  contained 
in  paragraph  38  of  the  said  lease." 

Notwithstanding  the  various  provisions  of  the  lease  hereinbefore 
quoted  and  of  said  collateral  agreement,  the  evidence  disclosed  that,  on 
the  day  before  the  execution  of  said  lease  and  of  said  collateral  agree- 
ment, the  defendant  had,  in  fact,  contracted  with  one  Salamone  for  the 
sale  of,  not  only  the  theater  property,  but  the  adjacent  property  to  the 
west  thereof  owned  by  the  defendant,  and  occupying  No.  52  Bow- 
ery and  No.  26  Elizabeth  street.  The  fact  that  the  defendant  had 
entered  into  such  contract  to  sell  was  studiously  concealed  from  the 
plaintiff  at  the  time  of  the  execution  of  said  lease.  Notwithstanding 
the  defendant's  covenant,  as  an  inducement  to  the  plaintiff  to  enter  in- 
to said  lease,  that  it  would  not,  as  long  as  it  remained  the  owner  of  the 
premises,  avail  itself  of  the  cancellation  clause  contained  in  the  lease, 
two  days  after  the  date  of  the  execution  of  the  lease  the  defendant 
addressed  to  the  plaintiff  the  following  communication: 

"New  Atlantic  Garden,  Inc.,  60  Bowery,  New  Yoric  City— Gentlemen: 
Pursuant  to  the  provisions  of  the  forty-eighth  clause  of  a  certain  lease  bear- 
ing date  July  23,  1919,  entered  into  between  Atlantic  Garden  Realty  Corpora- 
tion, as  landlord,  and  New  Atlantic  Garden,  Inc.,  as  tenant,  of  the  premises  50 
Bowery,  in  the  borough  of  Manhattan,  dty  of  New  York,  more  particularly 
described  in  paragraph  46  of  said  lease,  you  are  hereby  notified  that  the 
landlord  contemplates  a  sale  of  the  premises  50,  50^  and  52  Bowery,  and  22, 
24,  26  Elizabeth  street,  borough  of  Manhattan,  and  that  the  substance  of 
the  terms  at  which  said  sale  is  proposed  to  be  made  is  as  follows:  The  prop- 
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erty  is  contemplated  to  be  sold  at  the  price  of  one  hundred  and  forty  thousand 
($140,000)  dollars,  $5,000  of  which  is  to  be  paid  on  the  signing  of  the  con- 
tract of  sale,  ^zu.OOO  in  cash  on  the  delivery  of  the  deed  on  September  2,  1919, 
$90,000  by  the  purchaser  accepting  the  premises  subject  to  a  first  mortgage  in 
that  amount,  with  interest  at  the  rate  of  5  per  cent,  per  annum,  and'$25,000 
by  the  purchaser  executing  a  purchase-money  bond  and  second  mortgage,  pay- 
able as  follows:  $1,500  on  the  1st  day  of  March,  1920,  and  a  like  sum  of 
$1,500  semiannually  thereafter  until  the  Ist  day  of  March,  1924,  and  the  bal- 
ance of  the  principal  sum  on  September  1,  1924^  with  interest  at  the  rate  of 
6  per  cent,  per  annum,  payable  semiannually — subject  to  existing  leases  and 
to  all  exceptions  contained  in  title  policy  of  the  Title  Guarantee  &  Trust  Co. 
No.  73231,  and  to  ssoning  resolution,  and  to  state  of  facts  shown  on  a  survey  of 
said  premises  dated  July  25,  1919. 

"Atlantic  Garden  Realty  (}orporation    [Seal] 
"By  Isaac  Lowenfeld,  Pres." 

The  evidence  also  disclosed  that  the  contract  between  the  defendant 
and  Salamone  was  expressly  made  subject  to  the  right  of  the  plaintiff 
under  its  lease  to  purchase  the  demised  property  if  it  exercised  its  op- 
tion, and,  in  the  event  plaintiff  should  exercise  its  option,  then  the  con- 
tract by  its  terms  was  declared  void,  and  the  purchaser  was  to  be  re- 
paid the  sum  of  $5,000,  which  he  paid  to  the  defendant  before  the 
execution  of  said  contract  of  sale.  The  purchaser,  Salamone,  fully 
understood  the  plaintiff's  rights  in  the  premises.  The  contract  to  Sala- 
mone was  the  culmination  of  several  days'  negotiation  between  the  de- 
fendant and  him.  With  the  evident  purpose  of  forestalling  the  plain- 
tiff in  taking  advantage  of  the  option  accorded  to  it  by  the  terms  of  the 
lease  of  the  first  right  to  purchase  the  premises,  the  defendant  gave 
the  foregoing  notice  of  its  intention  to  sell  defendant's  entire  holdings, 
which  included  the  demised  premises.  Promptly  upon  receipt  of  the 
defendant's  notice  of  July  25th,  the  plaintiff  wrote  the  defendant  to 
the  effect  that  such  notice  was  insufficient  and  inadequate,  and  was  not 
in  compliance  with  the  forty-eighth  clause  of  said  lease,  first,  that  the 
notice  did  not  state  the  price  at  which  it  was  contemplated  that  the  de- 
mised premises  were  to  be  sold,  but  6nly  the  price  at  which  the  con- 
templated sale  of  the  whole  premises  was  to  be  made;  second,  that 
the  notice  failed  to  state  the  time  or  terms  of  the  proposed  first  mort- 
gage of  $90,000  which  was  to  be  assumed  as  a  part  of  the  purchase 
price ;  also  calling  attention  of  the  defendant  to  the  fact  that  it  had 
refused  to  give  plaintiff  the  name  or  disclose  the  identity  of  its  alleged 
purchaser,  so  as  to  enable  the  plaintiff  to  ascertain  such  particulars. 
The  plaintiff,  in  said  letter,  requested  information  and  further  notice 
in  compliance  with  the  forty-eighth  clause  of  said  lease.  No  attention 
whatever  was  paid  to  this  demand  of  the  plaintiff. 

The  evidence  disclosed  that  one  of  the  terms  of  the  contract  of  sale 
between  the  defendant  and  Salamone  was,  with  reference  to  the  $90,- 
000  mortgage  upon  the  premises  then  about  to  fall  due,  that  the  defend- 
ant would  guarantee,  in  the  event  the  mortgage  should  be  called,  that 
an  extension  would  be  granted  or  a  new  mortgage  would  be  procured 
to  run  three  years  at  an  interest  rate  of  5i/2  per  cent,  per  annum.  This, 
of  course,  was  a  \ery  important  item  of  the  proposed  sale,  and  was  not 
divulged  to  the  plaintiff  by  the  defendant,  and  was  particularly  im- 
portant in  view  of  the  statement  in  plaintiff's  letter  to  the  defendant 
in  response  to  the  latter's  notice,  with  reference  to  the  time  or  terms 
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of  the  proposed  first  mortgage  of  $?0,000,  that  without  knowing  witli 
reference  Uiereto  the  plaintiff  would  be  unable  to  say  whether  it  would  * 
make  the  purchase  on  the  terms  proposed  or  not.  The  plaintiff  took 
the  matter  up  verbally  with  the  defendant,  and  sought  to  obtain  iuU 
information  as  to  the  terms  of  sale,  but  was  refused  any  further  par- 
ticulars. Various  conferences  were  had  between  the  parties,  the  de- 
fendant finally  offering,  after  the  10  days  allowed  for  the  exercise  of 
the  option,  to  sell  to  the  plaintiff  the  whole  plot  which  it  had  con- 
tracted to  sell  to  Salamone,  which  offer  plaintiff  accepted  after  defend- 
ant's refusal  to  sell  it  the  demised  premises,  but,  in  the  end,  the  defend- 
ant refused  to  make  such  conveyance.  The  offer  of  the  plaintiff  in 
this  respect  was  to  take  the  entire  premises  upon  the  same  terms  as 
those  agreed  upon  between  the  defendant  and  Salamone. 

Upon  such  facts  the  plaintiff  brought  the  present  action.  In  its 
complaint  the  plaintiff  sought  three  form^  of  relief:  First,  that  the 
contract  between  the  parties  be  reformed,  so  as  to  include  therein  a 
clause  to  the  effect  that  the  defendant  would  not  sell  or  otherwise  dis- 
pose of  the  demised  premises  or  any  part  thereof  during  the  demised 
term,  without  limiting  the  right  of  the  grantee  or  his  assigns  to  cancel 
plaintiff's  lease;  second,  enjoining  and  restraining  the  defendant  from 
selling,  assigning,  transferring,  or  otherwise  disposing  of  the  demised 
premises,  except  to  the  plaintiff,  and  compelling  the  defendant  to 
specifically  perform  its  agreement  with  the  plaintiff  and  sell  the  demised 
or  the  demised  and  adjoining  premises,  to  the  plaintiff,  pursuant  to  the 
forty-eighth  paragraph  of  said  lease. 

Upon  the  trial,  all  of  the  plaintiff's  claims  were  either  withdrawn  or 
were  dismissed  by  the  tri^l  court,  save  for  the  specific  performance  of 
defendant's  agreement  to  seH  the  demised  premises  to  the  plaintiff,  and 
that  the  defendant  should  be  restrained  from  selling,  assigning,  trans- 
ferring, or  otherwise  disposing  of  the  demised  premises,  except  to  the 
plaintiff.  Both  of  these  reliefs  asked  for  by  the  plaintiff  were  granted 
by  the  trial  court  in  the  judgment  from  which  the  defendant  has  ap- 
pealed. 

It  is  the  contention  of  the  appellant  that  the  forty-eighth  clause  of 
the  lease  related  to  the  entire  premises  owned  by  the  defendant,  being 
Nos.  50,  SOVIn  and  52  Bowery,  and  extending  through  to  Elizabeth 
street,  and  that  the  defendant  fully  complied  with  the  provisions  of  the 
forty-eighth  clause  of  said  lease  in  notifying  plaintiff  of  its  intention  to 
dispose  of  tlie  entire  property,  and  that  the  failure  of  the  plaintiff  to 
avail  itself  of  the  opportunity  to  purchase  the  same  prevents  the  grant- 
ing of  any  relief  to  the  plaintiff  in  this  action.  It  seems  to  me  that  the 
appellant  is  clearly  wrong  in  such  contention.  The  forty-eighth  clause 
of  the  lease  provided  that,  in  the  event  of  the  contemplated  sale  ''of 
the  said  premises  during  the  demised  term,"  the  landlord  was  to  give 
to  the  tenant  written  notice,  at  least  10  days  before  the  contemplated 
sale,  of  the  substance  of  the  terms  on  which  it  was  proposed  to  make 
such  sale,  and  that  within  10  days  after  the  date  of  the  mailing  of  such 
notice  to  the  tenant  it  should  have  the  right  to  purchase  such  premises 
.upon  the  terms  and  conditions  proposed.  By  no  possible  interpretation 
could  the  parties  be  said  to  have  contemplated  by  such  provision  any 
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other  premises  than  those  demised,  to  the  tenant  under  said  lease.  The 
/  words  "demised  term"  can  refer  to  nothing  more  than  the  term  for 
which  the  premises  covered  by  the  lease  were  demised.  The  lease  re- 
lates to  no  other  property  than  that  demised,  and  this  plaintiff  was  in* 
terested  in  none  other  than  the  theater  property  leased  to  it. 

It  is  urged  on  the  part  of  the  appellant  that  the  occupant  of  the  store 
which  encroached  upon  the  demised  premises  had  rights  which  could 
not  be  invaded;  but,  as  pointed  out  by  the  trial  court,  the  conveyance 
of  said  premises  could  very  properly  have  been  made  subject  to  the 
rights  of  said  store  tenant  during  the  remainder  of  his  term.  The 
same  is  true  with  reference  to  the  stairway  by  which  access  was  gained 
to  the  upper  stories  on  the  Bowery  front.  The  conveyance  could  very 
well  have  provided  for  the  use  of  such  stairway  by  the  occupants  of 
the  rooms  over  the  stores  at  No.  52  Bowery. 

[2]  It  seems  to  me  that  the  court  very  properly  held  that  the  notice 
given  by  the  defendant  of  its  proposed  sale  was  a  mere  pretense  and 
not  a  compliance  with  the  requirements  of  paragraph  48  of  the  lease. 
The  court  held,  inasmuch  as  the  owner  had  seen  fit  to  sell  the  whole 
premises,  that  equitably,  under  the  terms  of  the  lease,  the  plaintiff 
should  have  the  right  to  avail  itself  of  the  option  contained  therein  and 
take  title  to  the  demised  premises.  The  court  held  that  equitably  this 
could  be  done  by  apportioning  the  fair  value  of  the  demised  premises 
to  the  amount  at  which  the  defendant  proposed  to  sell  its  property  as 
a  whole.  Expert  evidence  was  given  by  both  the  plaintiff  and  the  de- 
fendant upon  the  trial  as  to  the  value  of  the  demised  premises  separate 
from  appellant's  adjacent  premises  to  the  west,  the  defendant's  witness 
testifying  that  the  demised  premises  were  worth  $120,000;  whereas, 
the  plaintiff's  expert  witness  placed  the  value  of  said  demised  premises 
at  $92,500.  The  court  found  that  the  value  of  said  premises  was  $98,- 
500,  and  the  decree  appealed  from  provided  that  the  plaintiff,  upon 
the  delivery  or  tender  of  a  conveyance  of  the  property,  should  pay  to 
the  defendant  the  purchase  money,  to  wit,  $98,500,  by  paying  in  cash 
the  difference  between  the  amount  of  the  mortgage  upon  the  whole 
property  and  the  $98,500  fixed  as  the  value  of  the  demised  premises. 

While  there  is  much  to  be  said  in  support  of  the  equity  of  the  decree 
appealed  from  requiring  the  defendant  to  specifically  perform,  still  I 
am  of  the  opinion  that  the  defendant  can  not  be  compelled,  unless  it 
so  desires,  to  sell  a  part  of  its  property.  So  far  as  appears  it  has  not 
deteiTOined  to  dispose  of  the  demised  premises  separately  from  the 
property  as  a  whole,  and  I  do  not  think  the  fact  that  it  attempted  to 
sell  the  whole  should  be  taken,  within  the  terms  of  the  lease,  as  a  man- 
ifestation on  the  appellant's  part  of  an  intention  or  desire  to  sell  the 
demised  premises  so  as  to  give  the  plaintiff  the  right  to  exercise  the 
option  to  purchase  the  same.  I  am,  however,  of  the  opinion  that  the 
trial  court  very  properly  enjoined  the  defendant  from  selling  said  de- 
mised property  to  any  one  except  the  plaintiff  without  according  to  the 
plaintiff  the  first  right  to  purchase  the  same. 

The  judgment  appealed  from  should  be  modified,  by  striking  from 
said  decree  the 'provisions  thereof  requiring  the  defendant  to  specifical- 
ly perform  its  contract,  and  to  convey  said  premises  upon  the  terms 
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and  as  provided  in  said  decree.  The  judgment  appealed  from  should 
be  affirmed,  to  the  extent  of  restraining  the  defendant  from  making 
any  sale  of  the  premises  demised  to  the  plaintiff  until  the  defendant 
shall  have  first  given  the  plaintiff  a  notice  of  the  substance  of  the  terms 
of  the  contemplated  sale  of  said  premises  and  according  to  the  plain- 
tiff the  first  right  to  purchase  the  same  pursuant  to  the  provisions  of  the 
forty-eighth  paragraph  of  the  lease. 

As  so  modified,  the  judgment  will  be  affirmed,  with  costs  to  the  re- 
spondent.   Settle  order  on  notice. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SMITH,  JJ..  concur. 

GREENBAUM,  J.  (dissenting  in  part).  I  dissent  from  so  much  of 
the  opinion  of  the  majority  of  this  court  which  construes  the  forty- 
eighth  paragraph  of  the  lease  as  being  only  applicable  to  that  portion 
of  the  premises  owned  by  the  defendant  which  is  in  the  southerly  por- 
tion thereof  and  which  embraces  50  feet  by  200  feet.  I  am  of  the 
opinion  that  the  lessee  only  acquired  the  right  to  purchase  under  its 
option  the  entire  plot  of  75  feet  by  200  feet.  Paragraph  48  does  not 
in  so  many  words  speak  of  a  contemplated  sale  of  the  demised  premises 
to  the  plaintiff.    What  it  does  say  is  that — 

"In  tbe  event  of  a  contemplated  sale  of  the  ^aH  premises  dnring  the  de- 
nU$ed  temif  the  landlord  agrees  to  give  to  the  tenant,"  etc.    (Italics  mine.) 

An  analysis  of  the  lease  itself  would  indicate  to  my  mind  that  the 
parties  never  intended  a  contemplated  sale  of  a  portion  of  the  entire 
premises.  The  defendant  leased  to  the  plaintiff  that  portion  of  its 
property  upon  which  there  was  a  moving  picture  theater.  The  lessee 
was  only  interested  in  the  theater,  which,  however,  did  not  cover  the 
entire  southerly  50  feet  of  the  entire  plot.  The  lease  expressly  ex- 
cluded from  the  50-foot  plot  a  portion  thereof  upon  which  there  is  a 
small  building  with  a  store  used  as  a  lunch  room  and  known  as  50% 
Bowery,  which  was  leased  to  a  third  party.  It  also  excluded  the  hall- 
way and  stairway  to  the  upper  floors  of  that  building  and  also  the  cel- 
lar thereof.  On  the  remaining  northerly  25  feet  of  tiie  plot  there  were 
two  buildings,  one  fronting  on  the  Bowery,  known  as  52  Bowery,  and 
the  other  an  old  building  in  the  rear,  known  as  No.  26  Elizabeth  street, 
with  a  large  intervening  open  yard  space.  The  lease  expressly  provides 
that  the— 

"landlord  does  hereby  agree  during  the  existence  of  this  lease  to  allow  to  the 
tenant  a  passageway  to  the  building  known  as  No.  26  Elizabeth  street." 

A  diagram  which  forms  a  part  of  the  papers  on  appeal  shows  four 
exits  from  the  theater  into  the  yard,  each  within  the  northerly  portion 
of  the  premises.  The  lease  also  provides  there  shall  be  an  opening  be- 
tween the  two  buildings  facing  the  Bowery.  There  are  other  minor 
reservations  or  easements. 

Reading  all  the  reservations  and  easements  in  the  lease,  there  seems 
to  me  to  be  a  clear  indication  that,  when  the  parties  referred  to  a  con- 
templated sale  in  paragraph  48,  it  necessarily  had  reference  to  the  en- 
tire plot,  smce  the  southerly  50-foot  portion  could  not  be  used  under 
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the  terms  of  the  lease,  excepting  in  connection  with  the  remainii^ 
northerly  25-foot  portion.  It  is  significant,  too,  that  the  prayer  in 
plaintiff's  amended  complaint  asks  the  court  to  compel  the  defendant 
specifically  to  perform  its  agreement  with  the  plaintiff  and  to  "sell  the 
demised,  or  the  demised  and  adjoining,  premises  to  the  plaintiff  pur- 
suant to  the  forty-eighth  paragraph  of  the  said  lease.'*   (Italics  mine.) 


MINTZ  V.  BUICK  MOTOR  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  16,  1922.) 

Sales  c=^89— Agreement  to  protect  purchaser  of  automobile  against  price  reduc- 
tion held  not  established. 

Where  written  order  given  for  purchase  of  automobile  provided  that 
it  was  talcen  subject  to  cancellation  and  retQrn  of  deposit,  and  no  claim 
would  be  made,  except  as  provided  therein,  an  alleged  oral  agreement 
whereby  defendant  undertook  to  protect  plaintiflP,  in  case  price  of  auto- 
mobile came  down,  provided  he  did  not  take  advantage  of  contract  and 
cancel  order,  held  not  established  by  the  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Saul  Mintz  against  the  Buick  Motor  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

John  Thomas  Smith,  of  New  York  City  (Frank  A.  Gaynor,  of  New 
York  City,  of  counsel),  for  appellant. 

Elihu  J.  Zwilling,  of  New  York  City,  for  respondent. 

MARTIN,  J.  Plaintiff's  complaint  alleges  an  agreement,  dated  April 
19,  1921,  for  the  sale  of  an  automobile  by  defendant.  The  contract 
stated,  "Order  taken  subject  to  cancellation  and  deposit  returned/'  and 
also  stated,  "Purchaser  agrees  that  no  claim  will  be  made,  except  as 
provided  for  in  this  contract."  Complaint  further  alleges  that  about 
May  20,  1921,  plaintiff  entered  into  an  agreement  with  defendant  by 
the  terms  of  which  it  was  agreed  that  defendant  would  warrant  the 
price  of  its  automobile  until  August,  1921,  provided  plaintiff  would 
not  take  advantage  of  his  contract  and  cancel  his  order ;  that  by  vir- 
tue of  said  latter  agreement,  and  in  consideration  thereof,  plaintiff,  re- 
lying thereon,  did  not  avail  himself  of  the  said  clause  permitting  can- 
cellation, but  took  the  car  and  paid  the  consideration  mentioned  in  the 
contract.  Plaintiff  then  alleges  that  defendant,  in  violation  of  said 
agreement  of  May  20,  1921,  did  reduce  the  price  of  its  car  $460,  to 
plaintiff's  damage. 

Defendant  demanded  a  bill  of  particulars  of  plaintiff's  claim,  and 
plaintiff  filed  a  bill  of  particulars,  stating  that  the  agreement  was 
breached  as  set  forth  in  the  complaint ;  that  the  agreement  was  orally 
made  between  plaintiff  and  the  manager  of  the  defendant. 

^=»For  otber  cases  see  same  topio  &  KB7-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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The  brief  of  plaintiff  respondent  states  that  the  testimony  shows 
that  plaintiff  called  at  defendant's  place  of  business,  and  after  talking 
with  k  salesman,  and  then  with  a  retail  sales  manager  of  defendant, 
plaintiff  canceled  his  order,  and  asked  for  the  return  of  his  deposit; 
that  this  created  a  rescission  and  cancellation  of  agreement  of  April 
19,  1921;  that  immediately  thereafter  a  new  agreement  was  entered 
into  by  which  defendant  guaranteed  that  the  price  of  the  automobiles 
similar  to  the  one  purchased  by  x->laintiff  would  not  change  before  Au- 
gust. 1921. 

The  record  has  been  searched  in  vain  for  any  testimony  that  supports 
the  assertion  in  plaintiff  respondent's  brief.  Plaintiff  testified  to  his 
conversation  with  the  defendant's  manager,  at  the  close  of  which  testi- 
mony the  court  asked :  ,  ^ 

"Where  is  the  breach  of  the  original  contract  in  this  testlraony  so  far?** 

To  this  plaintiff's  counsel  replied: 

**He  is  entitled  under  the  contract  to  cancel  the  agreement.  He  came  in 
and  canceled  his  agreement,  and  they  made  a  new  agreement,  whereby 
a  warranty  is  entered  into.". 

This  answer  to  the  question  of  the  court  is  not  testimony,  and  does 
not  justify  the  statement  in  plaintiff  respondent's  brief  referred  to 
above.  The  testimony  does  show  that  in  April,  1921,  plaintiff  gave 
a  written  order  for  the  purchase  of  a  Sedan  car  for  $3,153,  to  be  de- 
livered as  soon  as  possible.  There  was  inserted  in  the  order  the  fol- 
lowing clause : 

*Th{8  order  taken  sabslect  to  cancellation,  and  to  return  of  deposit" 

And  the  printed  portion  of  the  contract  provides  that: 

<*The  purchaser  agrees  that  no  claim  wiU  be  made,  except  as  specifically 
provided  for  in  this  contract." 

On  May  21,  1921,  plaintiff,  calling  at  defendant's  office,  for  the  pur- 
pose of  taking  with  him  the  car  he  had  purchased,  had  a  conversation 
with  Mr.  Newton,  whose  name  appears  on  the  contract  as  "manager." 
Plaintiff  says  he  told  Newton  there  was  a  rumor  about  prices  going 
down  about  June  1.  He  declares  he  further  said  that,  if  these  rumors 
were  true,  he  wished  to  cancel  the  agreement,  and  expected  the  return 
of  this  deposit.  He  says  that  Newton  said  tiere  was  no  truth  in  the 
rumor,  and  as  the  prices  had  not  come  down  by  this  time  there  was 
no  possibility  of  their  coming  down  within  the  next  few  months,  when 
the  new  models  would  come  out;  that  Newton  also  assured  plaintiff 
that  prices  would  not  come  down  until  August,  "and,  if  at  any  time 
the  price  did  come  down,  he  would  stand  back  of  me,  and  the  Buick 
people  would  stand  back  of  him."  On  that  day  plaintiff  paid  Newton 
a  check  for  $3,153. 

On  cross-examination  plaintiff  testified  that  the  words  "Order  taken 
subject  to  cancellation  and  deposit  returned"  were  placed  in  the  con- 
tract at  his  suggestion.  He  had  no  particular  thought  in  mind  in  plac- 
ing that  in  the  contract.  He  just  thought  it  best  to  arrange  so  that, 
in  case  the  price  came  down,  he  could  cancel  the  contract.  Plaintiff 
never  had  had  any  experience  with  Mr«  l^ewton,  but  failed  to  dsk  him 
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to  put  in  writing,  the  agreement  that,  if  tlie  price  dropped,  the  defend- 
ant would  refund  to  him. 

Mr.  Newton,  manager  of  defendant,  called  as  plaintiff's  witness, 
testified  on  cross-examination  that,  after  the  money  was  paid  for  the 
car,  the  salesman  brought  in  the  payment,  and  witness  receipted  the 
bill ;  then  plaintiff  inquired  if  there  would  be  a  drop  in  prices,  and  wit- 
ness said  he  had  no  knowledge  of  any  reduction,  but  had  guaranteed 
prices  only  to  May  1.  This  was  after  the  car  was  paid  for.  Plaintiff 
does  not  claim  a  breach  of  contract  of  April  19,  1921.  That  contract 
states : 

"No  claim  will  be  made,  except  as  speclaUy  provided  for  in  this  contract** 

There  is  no  provision  for  refund  in  case  prices  are  reduced.  There 
is  no  proof  that  the  order  or  agreement  was  canceled.  Receipt  given 
to  plaintiff  when  he  paid  for  car  does  not  provide  for  a  refund  if  price 
is  reduced.  The  agreement  alleged  by  plaintiff  to  have  been  made  on 
May  21,  1921,  was  not  proved.  In  any  event;  it  is  improbable  that 
plaintiff,  who  had  been  so  particular  to  insert  in  the  contract  the  privi- 
lege of  cancellation,  would  fail  to  obtain  in  writing  the  agreement  to 
refund  in  case  prices  were  reduced,  if  such  agreement  had  been  made. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.    All  concur. 


8HEVERS  ICE  CREAM  CO.,  Inc.,  v.  POLAR  PRODUCTS  CO.,  Ine.,  et  at. 

(Supreme  Court,  Special  Term,  Kings  County.    October,  ld2L) 

1.  Master  and  servant  <@==>60— Employeee  may  not  take  list  of  former  employer's 

customers. 

Employees,  on  leaving  service  and  entering  that  of  a  competitor,  have 
no  right  to  take  with  them  a  list  of  their  employer's  customers,  though 
they  may  solicit  them,  using  information  that  they  have  obtained,  so  long 
as  it  was  not  acquired  in  confidence. 

2.  Trade-marks  and  trade-names  and  unfair  competition  <g=s>76,  100— Making  false 

statements  of  competitor's  output,  In  soliciting  its  customers,  unfair  competl-* 
tion;  form  of  Judgment. 

For  one,  In  soliciting  the  customers  of  a  competitor,  to  intentionally 
make  false  statements  concerning  the  competitor's  output,  constitutes  un- 
fair competition.  Form  of  judgment  in  such  case  suggested.  ' 

3.  Injunction  ^=s>63— Attempts  to  get  competitor's  customers  to  break  their  con* 

tracts  enjoined. 

Attempts  to  get  competitor's  customers  to  break  their  contracts  by 
statements  that  they  are  not  binding,  and  by  false  statements  as  to  the 
competitor's  output,  wUl  be  enjoined. 

Action  by  the  Shavers  Ice  Cream  Company,  Inc.,  against  the  Polar 
Products  Company,  Inc.    Judgment  for  plaintiff. 

J.  Hampden  Dougherty,  Jr.,  of  New  York  City,  for  plaintiff. 
James  W.  Osborne,  Miles  M.  Dawson,  and  Edwin  S.  Merrill,  all 
of  New  York  City,  for  defendants. 

^s^por  otbejT  cases  ses  same  topic  ft  KEY-rNUMBBR  in  all  Key-Kumbered  Dfgwts  A  Indexes 
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CROPSEY,  J.  The  defendants  Fauerbach  and  Rein  formerly  held 
important  positions  with  the  plaintiff.  While  so  employed  they  secret- 
ly entered  into  an  arrangement  with  the  defendants  Holden  and  Hum* 
bert  to  organize  the  defendant  Polar  Products  Company,  to  become  a 
competitor  of  the  plaintiff,  and  to  engage  in  the  same  bu^iness^  For 
two  months  plans  were  secretly  perfected,  and  then  Fauerbach  and 
Rein  resigned  from  the  plaintiff,  and  the  Polar  Company's  business  was 
started.    This  motion  is  to  enjoin  certain  acts  of  the  defendants. 

Very  shortly  after  Fauerbach  and  Rein  left  the  plaintiff's  erairfoy, 
many  of  the  other  employees  of  the  plaintiff  also  left,  and  entered  the 
employ  of  the  Polar  Company.  The  business  that  the  Polar  Company 
solicited  at  the  start  was  principally  from  the  plaintiff's  customers.  In 
fact,  during  the  first  month  of  its  existence,  the  Polar  Company  had 
only  two  customers  who  had  not  been  customers  of  the  plaintiff.  All 
the  rest  of  its  business  was  had  with  the  plaintiff's  customers.  The 
plaintiff  had  written  agreement^  with  most  of  its  customers,  which 
were  well  known  to  Fauerbach  and  Rein  and  other  defendants,  under 
which  the  customer  agreed,  in  consideration  of  the  loan  of  refrigera- 
tors, etc.,  not  to  buy  ice  cream  from  any  other  concern  so  long  as  the 
service  was  satisfactory,  or  without  first  giving  the  plaintiff  an  op- 
portunity to  adjust  any  differences  that  might  arise.  Notwithstanding 
these  agreements,  the  defendants  sought  to  get  trade  from  those  cus- 
tomers of  the  plaintiff ;  told  them  that  the  agreements  were  of  no  value-, 
and  were  mere  scraps  of  paper ;  and  a  number  of  such  customers  were 
obtained  by  the  defendant  company. 

The  defendants  represented  that  the  Polar  Company  was  practically 
the  same  as  the  plaintiff  company;  that  it  was  new  in  name  only; 
practically  all  the  competent  men  of  the  plaintiff  were  with  the  Polar 
Company ;  that  the  plaintiff  could  not  continue  in  business ;  that  no  one 
remained  with  it  who  knew  the  business;  that  Fauerbach  and  Rein 
had  been  unfairly  treated  by  the  plaintiff,  and  were  to  be  forced  out,' 
that  the  ice  cream  made  by  plaintiff  was  not  good,  or  of  high  grade; 
that  the  butter  fat  had  been  reduced,  and  that  that  was  done  by  a  man 
who  remained  in  the  plaintiff's  employ;  that  Fauerbach  and  Rein  had 
been  forced  to  leave  the  plaintiff  because  it  insisted  on  making  an  in- 
ferior grade  of  ice  cream ;  that  plaintiff  was  not  honest  in  its  dealings 
with  its  customers ;  that  it  gave  different  rates  to  different  customers, 
and  defendants  revealed  to  the  plaintiff's  customers  the  special  prices 
which  plaintiff  quoted  to  some  of  them ;  and  defendants  offered  to  sell 
plaintiff's  customers  at  the  same  prices  that  they  paid  the  plaintiff.  The 
statements  that  plaintiff  could  not  continue  in  business,  that  Fauerbach 
and  Rein  were  to  be  forced  out,  and  had  to  leave  because  plaintiff 
insisted  on  making  an  inferior  grade  of  cream,  and  that  its  cream  was 
not  of  high  grade  were  untruthful,  as  was  the  statement  that  the  Polar 
Company  was  practically  the  plaintiff  concern,  and  was  new  in  name 
only.  Defendants  circularized  all  of  plaintiff's  trade,  except  the  cus- 
tomers who  did  but  a  small  business.    • 

While  the  individual  defendants  were  still  in  plaintiff *s  employ,  but 
after  they  had  made  their  agreement  to  organize  the  Polar  Company, 
they  had  lists  made  of  plaintiff's  customers,  giving  their  names  and 
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addresses  and  the  amount  of  business  done  by  them.  Defendants  say 
such  list  was  made  for  use  by  the  plaintiff  in  its  business  and  to  be  g^v- 
en  to  its  salesmen  to  interview  its  trade,  to  see  if  it  would  continue  for 
another  year.  But  I  think  the  proof  shows  that  the  list  was  made  for 
the  use  of  the  defendants  and  that  the  defendants  took  with  them,  when 
they'left  the  plaintiflf's  employ,  a  copy  of  this  list,  and  used  it  in  send- 
ing out  mail  matter  and  in  soliciting  business.  From  the  lists  defend- 
ant Cohen,  who  was  then  in  plaintiff's  employ,  had  sets  of  cards  made, 
at  least  one  of  which  sets  was  taken  by  the  defendants  and  used  by 
them.  Cohen  is  concededly  dishonest.  When  he  was  examined  be- 
fore trial,  he  denied  that  any  new  sets  of  cards  were  made  and  on  the 
trial  he  admitted  they  were  made,  and  that  it  was  done  every  year.  I 
am  satisfied,  from,  all  the  proof  and  a  comparison  of  the  cards  and  rec- 
ords, that  the  defendants  took  from  the  plaintiffs  a  list  of  its  customers. 

[1  ]  Defendants  in  their  brief  argue  that  no  list  of  plaintiff's  custom- 
ers was  needed,  as  the  salesmen  who  had  been  dealing  with  them,  and 
who  left  plaintiff's  employ  and  entered  that  of  the  Polar  Company, 
knew  them  all.  Yet  in  the  next  sentence  defendants  say  that  the  list 
of  plaintiff's  customers  was  prepared  yearly,  so  that  they  could  be  giv- 
en to  the  plaintiff's  salesmen  to  check  up  and  to  solicit  renewal  con- 
tracts. If  the  salesmen  knew  all  the  customers,  why  prepare  such  lists? 
The  plaintiff's  employees  had  a  perfect  right  to  leave  its  service  and 
enter  that  of  the  Polar  Company,  but  they  had  no  rigltf  to  take  with 
them  a  list  of  plaintiff's  Qjustomers.  Oxypathor  Co.  v.  De  Cordero,  164 
App.  Div.  962,  149  N.  Y.  Supp.  513.  This  holding  is  not  in  conflict 
with  those  that  are  to  the  effect  that  employees  leaving  their  services 
may  solicit  customers  of  their  former  employer.  Scott  &  Co.  v.  Scott, 
186  App.  Div.  518,  174  N.  Y.  Supp.  583.  The  employees  may  use  in- 
formation they  have  obtained  so  long  as  it  was  not  acquired  in  con- 
fidence (Peerless  Pattern  Co.  v.  Pictorial  Review  Co.,  147  App.  Div. 
715,  132  N.  Y.  Supp.  37),  but  they  have  no  right  to  make  lists  of  cus- 
tomers and  take  them  with  them  (Boosing  v.  Dorman,  148  App.  Div. 
824,  133  N.  Y.  Supp,  910). 

[2]  The  false  statements  intentionally  made  by  defendants  concern- 
ing the  plaintiff's  output  constitute  unfair  competition.  American  Law 
Book  Co.  V.  Edward  Thompson  Co.,  41  Misc.  Rep.  396,  84  N.  Y.  Supp. 
225. 

[3]  Defendants  did  procure  a  number  of  plaintiff's  customers  to 
break  their  agreements.  Defendants  urge  that  these  agreements  had 
no  binding  effect,  and  hence  such  conduct  cannot  be  criticized.  But, 
even  if  the  agreements  were  not  enforceable,  the  defendants  had  no 
right  to  solicit  plaintiff's  customers  and  endeavor  to  get  them  to  not 
live  up  to  them.  Defendants  were  wrong  in  so  doing  (Rice  v.  Manley, 
66  N.  Y.  82,  85,  86,  23  Am.  Rep.  30;  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  251,  38  Sup.  Ct.  65,  62  L.  Ed.  260,  L.  R.  A. 
1918C,  497,  Ann.  Cas.  1918B,  461 ;  Vegelahn  v.  Gunther,  167  Mass. 
92,  99,  44  N.  E.  1077,  35  L.  R.  A.  722,  57  Am.  St.  Rep.  443),  and 
equity  will  enjoin  attempts  such  as  the  defendants  made  (Beekman  v. 
Marsters,  195  Mass.  205,  80  N.  E.  817,  11  L.  R.  A.  [N.  S.]  201,  122 
Am.  St.  Rep.  232,  11  Ann.  Cas.  332;    Sperry  &  Hutchinson  Co.  v. 
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Associated  Merchants'  Stamp  Co.  [D.  C]  208  Fed.  205;  Sperry  & 
Hutchinson  Co.  v.  Ponuner  [D.  C]  208  Fed.  804).  There  is  no  case 
against  defendants  Platoni  and  Miller.  As  to  them  the  complaint  is 
dismissed.  Against  the  other  defendants  the  plaintiflf  is  entitled  tp 
judgment,  with  costs.  There  must  be  a  reference,  to  ascertain  the 
amount  of  the  plaintiff's  damage.  Give  notice  of  settlement  of  findings 
and  judgment.    The  judgment  is : 

(1)  That  the  complaint  be  dismissed  as  against  defendants  John 
Platoni  and  Edward  J.  Miller,  \vithout  costs. 

(2)  That  the  defendants,  other  than  Platoni  and  Miller,  be  and  they 
hereby  are  found  guilty  of  an  unlayrful  and  unconscionable  plan,  to 
appropriate  and  interfere  with  the  plaintiff's  trade  and  business  and  of 
unfair  competition  with  plaintiff. 

(3)  That  the  defendant  Polar  Products  Company,  Inc.,  is  hereby 
perpetually  enjoined  and  restrained  from  utilizing  or  using  or  turning 
to  account  or  discussing,  in  any  place  or  in  any  way  by  any  of  the  in- 
dividual defendants,  or  by  any  other  agent  or  representative  any,  or 
any  part,  of  the  data  and  records,  whether  of  customers'  names,  ad- 
dresses, prices,  or  other  information,  set  out  or  contained  in  plaintiff's 
card  index  of  customers  as  it  was  on  December  9,  1919,  or  prior  there- 
to, or  in  the  plaintiff's  office  records  and  lists  of  customers,  and  defend- 
ants Fauerbach,  Rein,  Heher,  Berkel,  Cohen,  Humbert,  and  Holden 
are,  and  ^ich  of  them  severally  is,  in  like  manner,  Jerms,  and  degree 
enjoined  and  restrained. 

(4)  That  defendants  be  and  hereby  are  severally  enjoined  and  re- 
strained from  in  any  way  urging,  advising,  requesting,  or  inducing,  or 
by  any  act,  device,  or  method  seeking  to  induce  or  persuade,  any  of 
the  customers  named  in  plaintiff's  list,  as  compiled  by  defendants  Rein 
and  Cohen  in  September,  October,  November,  or  December,  1919,  or 
in  plaintiff's  card  index  of  customers  as  the  same  existed  on  December 
9,  1919,  to  cease  dealing  with  plaintiff,  or  to  limit  or  reduce  purchases 
from  plaintiff,  or  to  transfer  or  alter  patronage  to  plaintiff's  detriment, 
and  from  at  any  time  imparting,  disclosing,  communicating,  or  making 
available  to  any  present  or  future  employee  of  defendant  Polar  Prod- 
ucts Company,  Inc.,  or  any  successor  or  allied  corporation,  any  knowl- 
edge or  infprmation  or  other  data  as  to  any  customer  on  plaintiff's 
books  on  December  9,  1919,  which  was  obtained  tlirough  or  in  the 
course  of  the  employment  with  plaintiff  of  any  defendant  herein. 

(5)  That  defendant  Polar  Products  Company,  Inc.,  and  the  individ- 
ual defendants  Rein,  Fauerbach,  Cohen,  Humbert,  Holden,  Berkel,  and 
Heher,  and  each  of  them,  be  and  they  hereby  are,  individually  and  col- 
lectively personally  or  by  any  representative,  enjoined  and  restrained 
until  further  order  of  the  Supreme  Court  herein  in  each  and  every  way 
and  respect  hereinafter  set  forth,  to  wit : 

(a)  From  in  any  manner  directly  or  indirectly  injuring  or  impair- 
ing or  interfering  with  or  destroying  the  business  and  custom  of  plain- 
tiff upon  which  any  of  the  defendants  called  or  with  which  they  dealt 
while  in  plaintiff's  employ,  and  from  personally  or  otherwise  in  any 
manner  soliciting  or  canvassing  or  calling  upon  or  interfering  with,  or 
enticing  away  from-  plaintiff,  any  customer  of  plaintiff  on  whom  any 
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of  the  defendants  called,  or  with  whom  any  of  defendants  became  in 
any  wise  acquainted,  while  in  plaintiff's  service — it  being  intended, 
among  other  things,  but  not  solely,  hereby  to  stay  and  forbid  any  of 
the  defendants  from  traveling  over  or  following  routes  established  by 
the  plaintiff  prior  to  December,  1919,  to  solicit  trade  in  ice  cream  par- 
ticularly or  solely  from,  or  for  that  or  any  similar  purpose  principally 
or  exclusively  calling  on,  plaintiff's  customers,  and  to  stay  defendants 
from  in  any  way  so  conducting'  themselves  as  to  take  advantage  for 
defendant  Polar  Products  Company,  Inc.,  or  for  any  of  the  individual 
defendants  of  the  established  clientele  of  plaintiff,  as  the  same  existed 
on  December  9,  1919. 

(b)  From  personally  or  otherwise  soliciting  or  approaching  or  call- 
ing on  plaintiff's  customers  or  trade — whether  in  the  usual  manner  or 
course  of  trade  and  salesmanship,  or  otherwise — for  the  purpose  of 
asking  or  inducing,  or  of  in  any  way  or  by  any  device  seeking  to  per- 
suade or  induce,  any  customer  of  tfie  plaintiff  from  terminating  any 
agreement  or  arrangement  to  purchase  exclusively  from  the  plaintiff, 
or  with  a  view  or  in  the  effort  or  aim  to  cause  the  terminating  of  any 
such  agreement  or  arrangement,  and  likewise  enjoined  from  attempting 
to  dissatisfy  any  such  customer  of  plaintiff  with  the  quality  of  plain- 
tiff's product  or  its  method  of  shipment  or  with  any  other  matter  which 
might  lead  such  customer  to  be  indisposed  to  continue  to  purchase 
plaintiff's  products  or  to  be  dissatisfied  with  the  arrangement  or  dis- 
posed to  put  an  end  thereto. 

(c)  From  keeping,  retaining,  or  in  any  manner  using  or  utilizing 
lists  of  plaintiff's  customers  or  index  cards  of  plaintiff's  trade,  or  any 
abstracts,  extracts,  or  copies  thereof,  or  any  information  contained 
therein,  and  from  in  any  manner  individually  or  collectively  seeking  or 
striving  to  destroy  the  business  or  good  will  of  plaintiff,  or  to  transfer 
the  same  in  bulk  to  defendants,  or  to  any  corporation  in  which  they  are 
interested.     *     *    * 

(d)  From  disclosing  or  indicating  or  revealing  to  plaintiffs  custom- 
ers, or  to  any  other  persons  dealing  in  ice  cream  or  any  similar  prod- 
ucts, terms  or  prices  at  which  plaintiff  supplied  or  sold  or  distributed 
any  of  its  products,  which  prices  became  known  to  any  one  of  the  de- 
fendants by  virtue  of  employment  with  plaintiff  or  in  the  course  there- 
of.    *     *     * 

(e)  From  making  any  statement  or  representation,  oral  or  written, 
personally  or  by  representative,  directly  or  indirectly,  to  any  person, 
firm,  or  corporation,  who  has  been  or  is  or  may  hereafter  be  purchas- 
ing or  procuring  supplies  of  ice  cream  from  plaintiff,  or  may  be  possible 
customer  of  plaintiff  at  any  time,  with  respect  to  the  quality  of  plain- 
tiff's ice  cream,  or  to  the  effect  that  it  is  not  or  was  not  of  a  high^ade, 
or  as  to  the  circumstances  under  which  defendants  Rein  and  Fauer- 
bach,  or  either  of  them,  left  plaintiff's  emplo3mient,  or  to  the  effect  that 
they  or  either  of  them  was  about  to  be  discharged  or  forced  out,  or 
that  they  or  either  of  them  left  because  of  dissatisfaction  at  the  quality 
of  plaintiff's  product,  or  in  protest  at  any  alleged  unsatisfactory  quality 
of  plaintiff's  product,  or  to  the  effect  that  defendant  corporation  is 
practically  the  same  as  the  Shevers  Ice  Cream  Company,  or  is  new  in 
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name  alone,  or  that  plaintiff  is  unable  to  continue  in  business,  or  has 
lost  its  capable  employees,  or  that  practically  all  its  competent  em- 
ployees are  with  defendant  corporation,  or  that  plaintiff  is  not  likely  to 
be  able  to  succeed  or  continue  in  business,  or  to  the  effect  that  any  one 
remaining  in  plaintiff's  employ  after  December  9, 1919,  was  in  any  way 
responsible  for  any  alleged  alteration  in  the  quality  of  plaintiff's  prod- 
uct during  1919. 

(6)  That  the  card  index  or  box  of  the  Polar  Products  Company, 
containii^  2,000  names  of  prospective  customers  (being  marked  Plain- 
tiff's Exhibit  5  on  the  trial  herein)  and  the  photograph  of  an  alleged 
receipt  of  the  Shevers  Ice  Cream  Company  (marked  Defendants'  Ex- 
hibit Don  the  trial)  and  the  expense  accounts  of  defendants  Berkel, 
Heher,  and  Rein  (marked  Plaintiff's  Exhibits  14,  18,  and  39  upon  the 
trial)  be  impounded  and  retained  by  this  court,  and  filed  in  the  office 
of  the  clerk  of  the  county  of  Kings,  until  further  order  herein,  and  that 
the  defendants  be,  and  each  of  them  hereby  is,  enjoined  from  keeping 
or  holding  any  copy  or  compilation  thereof,  and  from  in  any  way  using 
or  examining  said  impounded  exhibits,  or  using  in  competition  with 
plaintiff  anytiiing  therein  contained. 

(7)  That  the  defend[ant  Polar  Products  Company,  Inc.,  be  and  it 
hereby  is  enjoined  and  restrained  from  directiy  (or  indirectly  by  repre- 
sentative, affiliated  concern,  substitute,  or  any  other  device)  offering, 
serving,  supplying,  shipping  to,  or  in  any  way  selling  or  delivering,  or 
causing  to  be  delivered,  ice  cream  or  other  similar  products  to,  or  con- 
tinuing to  sell  or  deliver  to,  the  persons  who  were  lawful  customers  of 
the  plaintiff  on  December  9,  1919,  and  have  since  unlawfully  been  in- 
duced by  defendants  to  cease  trading  with  plaintiff.  The  names  and 
addresses  of  such  customers,  whom  defendants  are  enjoined  from  serv- 
ing are  set  out  in  Exhibits  A  and  B,  hereto  annexed  and  made  part  of 
this  clause  of  the  judgment  of  the  Supreme  Court,  with  the  same  force 
and  effect  as  if  here  set  down. 

(8)  That  defendants  and  each  of  them  be  and  hereby  are  enjoined 
and  restrained  from  offering  or  pretending  to  reveal  to  any  customer 
of  plaintiff  information  and  knowledge,  or. pretended  knowledge,  ac- 
quired or  claimed  to  have  been  acquired  by  any  of  the  defendants  '^s  to 
discrimination  by  plaintiff  among  its  customers,  or  variation  or  change 
in  prices,  or  rebating  by  plaintiff,  or  as  to  alleged  or  actual  alteration 
of  quality  or  swell  of  plaintiff's  product  in  1919. 

(9)  That  the  various  individual  defendants  account  to  plaintiff  for 
its  damages  from  their  respective  unlawful  acts  mentioned  in  the  deci- 
sion herein  made  November  8,  1921,  including  salaries  paid  to  any  de- 
fendant after  he  transferred  his  loyalty  to  defendant  corporation,  plain- 
tiff's abnormal  expenses  in  reorganizing  its  business  in  December,  1919, 
and  its  expenses  in  indicating  to  customers  in  1920  that  it  was  not  going 
out  of  business. 

(10)  That  defendant  Polar  Products  Company,  Inc.,  and  defend- 
ants Fauerbach,  Rein,  Humbert,  and  Holden,  and  each  of  them,  ac- 
count for  and  pay  over  to  plaintiff  all  profits  earned  in  the  course  or  as 
a  result  of  sales  of  ice  cream  from  December  9,  1919,  to  the  date  of  the 
referee's  report  to  each,  every,  and  any  customer  or  patron  named  in 
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Exhibits  A  and  B  hereto,  and  further  account  to  the  plaintiff  for  all 
damages  sustained  by  plaintiff  in  consequence  of  the  loss  of  such  cus- 
tomers, and  the  failure  to  make  its  accustomed  profit  upon  the  sale  to 
them  of  the  amount  of  ice  cream  disclosed  upon  such  accounting  as 
having  been  purchased  by  the  customers,  respectively,  from  the  defend- 
ant. 

(11)  That  Arthur  B.  Brenner,  Esq.,  of  26  Court  street,  in  the  bor- 
ough of  Brooklyn,  New  York  City,  be  and  he  hereby  is  appointed  sole 
referee,  to  take  and  state  such  account,  and  to  ascertain  and  assess  such 
damages,  and  that  the  defendant  corporation  produce  before  said  ref- 
eree all  the  books  and  papers  in  its  possession  or  imder  its  control, 
and  show  the  sums  received  from  all  the  customers  named  in  Exhibits 
A  and  B  to  the  decision  herein,  together  with  the  cost  of  serving  and 
supplying  them,  so  far  as  the  same  may  properly  be  deducted;  that 
said  referee  examine  defendants  and  any  other  persons  whose  evidence 
is  necessary  or  proper  to  fix  or  assess  plaintiff's  damages  from  the  loss 
of  the  patronage  of  such  customers  from  the  time  each  ceased  deal- 
ing with  plaintiff  until  the  time  of  this  decree,  together  with  any  and 
all  other  damages  sustained  by  plaintiff  from  defendants'  unlawful  acts 
as  set  out  in  the  decision  herein,  all  such  damages  being  hereby  allowed 
plaintiff,  and  after  full  account  of  profit  and  damages  that  the  referee 
report  to  this  court,  and  that  judgment  upon  such  report  be  entered,  as 
provided  by  law,  for  the  amount  found  due,  with  interest  and  the  costs 
and  expenses  of  the  referee;  and  that  on  the  coming  in  of  such  re- 
port plaintiff  be  granted  an  extra  allowance  of  5  per  cent,  on  the 
amount  thus  found  due. 

( 12)  That  the  plaintiff  recover  from  the  defendants  Polar  Products 
Company,  Inc.,  Frederick  V.  Fauerbach,  Arthur  M.  Rein,  Burt  Heher, 
Gustave  Berkel,  Edward  P.  Holden,  Jr.,  John  H.  Humbert,  and  Max 
Cohen  the  sum  of  $469.31,  its  costs  and  disbursements,  as  taxed,  and 
that  plaintiff  have  execution  therefor  against  each  of  them. 


r201  Apn.  Div.  149) 

MANN-VYNNE  v.  EQUITABLE  TRUST  CO.  OF  NEW  YORK  et  a1. 

(Supreme  Court,  Appellate  Division.  First  Department.    May  S,  1922.) 

1.  Perpetueties  <S=:»9 (6). Accumulations  for  payment  of  mortgage  and  other  in- 

debteaness  held  invalid. 

A  trust  to  apply  the  rents  to  a  mortgage  on  the  trust  estate  and  some 
other  accounts,  and  pay  over  the  surplus  to  the  settlor  and  another,  Is 
unlawful,  being  within  Real  Property  Law,  S  61»  subd.  1,  prohibiting  ac- 
cumulations, except  for  the  benetit  of  minors. 

2.  Perpetuities  ^=>6(2)— Trust  to  pay  over  rents  for  life  of  beneficiaries  until 

death  of  survivor  valid. 

Under  Real  Property  Law,  §  96,  subd.  3,  a  trust  to  pay  over  to  the  bene- 
ficiaries the  net  income  from  trust  estate  rents  until  the  death  of  the 
surviving  benenciary  is  valid. 

3.  Perpetuities  ^==>9(7)— Provisions  for  accumulation  held  to  Invalidate  entire 

trust 

Where  a  deed  conyeyed  property  in  trust  to  collect  rents,  to  pay  run- 
ning expenses,  installments  on  the  trust  estate  mortgage,  and  a  not^,  and 

^3s»For  other  oases  see  same  topic  &  KEY-NtJMBUR  in  all  Key-Nambered  Digesta  &  lodezos 
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then  to  pay  over  the  surplus  to  the  settlor  and  another  during  their  lives, 
the  provisions  for  accumulation  are  invalid,  and  since  they  relate  to  the 
first  distribution  of  the  trust  rents,  they  are  Inseparably  connected  with 
the  purpose  of  the  trust,  and  hence  the  entire  trust  is  void. 
4.  Trusts  ^=a46^Valldity  determinsd  as  of  time  of  creation. 

The  validity  of  a  trust  is  to  he  determined  as  of  the  time  it  was  created. 

Submission  of  controversy,  between  Emma  Mann-Vynne  and  the 
Equitable  Trust  Company  of  New  York  and  another,  on  agreed  state- 
ment of  facts  pursuant  to  Civil  Practice  Act,  §§  546-548.  Judgment 
for  plaintiff. 

Under  date  of  February  21,  1018,  the  plaintiff  conveyed  to  the  defendant 
trust  company  certain  premises  situated  in  the  borough  of  Manhattan,  New 
York,  upon  certain  trusts.  The  grantee  accepted  the  conveyance  and  executed 
the  trust  as  therein  provided,  until  the  plaintiff  questioned  the  validity  of  the 
trust,  and  demand^  that  the  trust  deed  be  canceled  and  rescinded,  and  that 
ithe  premises  be  reconveyed  to  her,  and  thereupon  the  trustee  fully  accounted 
to  that  date,  and  this  submission  was  made  to  have  the  controversy  judicially 
decided.  The  conveyance  to  the  trustee  was  made  subject  to  a  mortgage 
given  by  the  plaintiff  on  the  26th  of  December,  1917,  to  secure  her  bond  for 
the  payment  of  >^15,000,  and  subject  to  a  lease  for  10  years  from  December  13, 
1917,  under  which  the  rent  reserved  was  $59,000  per  annum.  The  provisions 
of  the  deed  of  trust  material  to  a  decision  of  the  submission  may  be  sum- 
marized as  follows: 

The  trustee  was  to  have  possession  of  the  premises,  to  collect  the  rents  and 
make  necessary  repairs,  and  to  keep  the  building  insured  and  pay  taxes, 
assessments,  and  water  rents,  and  after  deducting  its  charges  and  expenses 
to  make  payments  to  the  mortgagee  on  account  of  principal  and  interest  in  ac- 
cordance with  a  schedule  thereto  aunexe<l,  providing  for  quarterly  pay- 
ments on  account  of  principal,  ranging  from  $18,800  to  $24,200  per  annum 
for  10  years,  to  pay  a  note  for  $40,000  and  interest,  held  by  itself,  made  by  the 
plaintiff  and  her  father,  and  to  pay  over  any  surplus  rent  remaining  aftor 
making  such  payments,  "and  after  reserving  in  the  discretion  of  the  trustee 
'such  proportionate  amounts  as  may  be  necessary  to  accumulate  towards  the 
payment  of  any  fixed  obligations  or  clinrge  herein  referred  to,  including 
taxes  and  insurance  premiums,  equally  to  the  donor  and  to  her  father,  Wil- 
liam D.  Mnnn,  during  their  lifetime,  semiannually,  in  the  months  of  January 
and  July  of  each  year."  The  trust  deed  further  directed  the  trusted  upon  the 
death  of  either  the  plaintiff  or  her  father,  to  continue  to  pay  the  surplus 
rents  to  the  survivor  of  them  during  his  or  her  natural  life,  and  upon  the 
death  of  the  survivor  "to  grant,  convey,  assign,  transfer,  and  set  over  the 
said  real  property  to  such  person  or  persons  and  in  such  shares  and  propor- 
tions as  the  survivor  of  said  cestuis  que  trustent  shall  by  his  or  her  last  will 
and  testament  direct  and  appoint,  and  In  default  of  the  exercise  of  such 
power  and  appointment  then  to  such  person  or  persons  as  shall  be  the  heir 
or  heirs  at  law  of  said  survivor  under  the  statutes  of  the  state  of  New  York,  at 
hi3  or  her  decease.'*  It  also  provided  that,  in  the  event  of  the  death  of  both 
plaintiff  and  her  father  before  the  payment  of  the  principal  of  the  indebtedness 
referred  to  in  the  deed  of  trust  and  interest  thereon  in  full,  the  trustee  was  au- 
thorized to  sell  the  premises,  and  to  pay  the  indebtedness  In  full,  and  to  pay 
over  any  balance  remaining  as  thereinbefore  provided  with  respect  to  the 
conveyance  of  the  remainder  after  their  death.  The  trustee  was  also  author- 
i«ed  and  empowered  as  follows:  "To  withhold  any  portion  or  portions  of  the 
rent,  income,  issues,  and  profits  collected  by  it  as  may  be  necessary  to  ccm- 
stltute  a  proportionate  part  of  any  payment  herein  directed  to  be  made." 

The  trustee,  with  the  knowledge  and  consent  of  the  plaintiff  and  of  her 
father,  paid  the  note  in  full,  and  paid  the  quarterly  installments  provided  to 
be  paid  on  the  mortgage  down  to  the  time  of  the  submission.  The  pl*»!nt1ff's 
father,  William  D.  Mann,  died  on  the  17th  of  May,  1920,  and  his  sole  surviving 
executor  is  a  defendant. 
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Argued  before  CLARKE,  P.  J.,  and  I^UGHLIN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

George  B.  Holbert,  of  New  York  City  (Nathan  Messinger,  pf  New 
York  City,  of  counsel),  for  plaintiff. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Arthur  A.  Gam- 
mell,  of  New  York  City,  of  counsel),  for  defendant. 

LrAUGHLIN,  J.  [1]  The  plaintiff  contends  that  the  provisions  of 
the  deed  of  trust  directing  the  application  of  the  rents  toward  the  pay- 
ment of  the  mortgage  and  note  and  interest  thereon  constitute  an  at- 
tempted accumulation  of  the  rents  and  profits  of  real  property,  in  vio- 
lation of  the  provisions  of  section  61,  subd.  1,  of  the  Real  Property 
Law  (chapter  52,  Laws  of  1909,  being  chapter  50  of  the  Consolidated 
Laws)  as  amended  by  Laws  1915,  c.  670.  The  defendant  concedes  that 
the  provision  directing  the  application  of  income  toward  the  payment 
of  an  incumbrance  on  the  trust  property  is  void ;  but  it  has  been  au- 
thoritatively held  that  the  prohibition  of  the  statute  applies,  as  the  stat- 
ute plainly  provides,  to  all  accumulations  of  rents  and  profits  excepting 
those  expressly  allowed,  and  there  is  no  statute  allowing  such  accumu- 
lation, either  to  pay  an  incumbrance  on  the  trust  property  or  to  pay  any 
other  indebtedness  or  interest  thereon.  Hascall  v.  King,  162  N.  Y.  134, 
56  N.  E.  515,  76  Am.  St.  Rep.  302;  Herzig  v.  Herzig,  140  App.  Div. 
514,  125  N.  Y.  Supp.  402. 

[2,  8]  The  other  provisions  of  the  deed  of  trust,  if  they  stood  alone, 
could  be  sustained  as  an  authorized  trust  for  the  receipt  and  payment 
of  rents  and  profits  of  real  property  for  the  benefit  of  the  plaintiff  and 
her  father,  who  were  then  living.  Section  96,  subd.  3,  Real  Property 
Law,  supra.  The  learned  counsel  for  the  trustee  contends  that,  since 
the  other  provisions  of  the  deed  of  trust  are  valid,  the  invalid  provi- 
sions may  be  deleted  and  the  trust  upheld,  the  same  as  if  the  invalid 
provisions  had  not  been  incorporated  therein.  It  may  be  so  decided 
to  sustain  a  trust,  where  the  primary  direction  for  the  application  of 
rents  and  profits  is  authorized,  and  the  invalid  provisions  relate  only 
to  the  use  of  the  surplus  rents  and  profits,  and  also  where  the  only 
effect  of  eliminating  the  invalid  provisions  will  be  to  give  the  bene- 
ficiaries of  the  trust  the  entire  net  income  from  the  beginning,  and  this 
result  will  be  consistent  in  all  other  respects  with  the  plain  intent  of  the 
testator  or  settlor.  Pray  v.  Hegeman,  92  N.  Y.  508 ;  Appell  v.  Appell, 
177  App.  Div.  570,  164  N.  Y.  Supp.  246,  affirmed  221  N.  Y.  602,  117 
N.  E*  1060.  The  facts  of  this  case,  I  tfiink,  bring  it  within  another 
rule  to  the  effect  that,  where  the  invalid  provisions  relate  to  the  first 
distribution  of  surplus  rents  and  profits,  and  do  not  constitute  a 
fixed  or  definite  proportion  thereof,  and  are  inseparably  connected  with 
the  scheme  and  plan  of  the  trust,  then  the  entire  trust  is  void.  Herzig 
V.  Herzig,  supra;  Graham  v.  Ackerly,  120  App.  Div.  430,  105  N.  Y. 
Supp.  51 ;  Dresser  v.  Travis,  39  Misc.  Rep.  358,  79  N.  Y.  Supp.  924, 
affirmed  87  App.  Div.  632,  84  N.  Y.  Supp.  1124.  In  Hascall  v.  King, 
supra,  the  trustee  was  first  required  to  pay  a  fixed  annuity  f*t)m 
rents  and  profits,  and  then  the  surplus  income  was  directed  to  be  ap- 
plied toward  the  payment  of  mortgages,  and  the  trust  for  the  annui- 
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tant  was  sustained     Here,  however,  the  unlawful  direction  for  an 

accumulation  precedes  the  authorized  provisions,  and,  moreover,  the 
trustee  was  vested  with  broad  discretion  to  withhold  from  the  rents 
and  profits  as  they  accrued  such  amount  as  it  deemed  necessary  for  the 
discharge  of  the  indebtedness,  which  had  not  accrued. 

[4]  The  validity  of  the  trust  as  a  whole  is  to  be  decided  as  of  the 
time  it  was  createa,  and  it  is  perfectly  plain  that  the  void  provisions 
could  not  be  eliminated  without  altering  the  purpose  of  the  settlor. 
She  was  personally  liable  for  the  payment  of  the  note  and  the  indebt- 
edness secured  by  the  mortgage,  and  she  intended  that  those  obligations 
^ould  be  paid  in  the  manner  provided  by  the  application  of  the  rents 
and  profits  of  the  trust  property,  and  that  she  and  her  father,  or  the 
survivor  of  them,  should  only  receive  such  part  of  the  surplus  income 
as  the  trustee  might  deem  it  proper  to  apply  to  their  use,  without 
jeopardizing  the  ultimate  discharge  of  these  obligations  as  contem- 
plated. I  see  no  theory  on  which  the  court  would  be  warranted  in  hold- 
ing that  the  deed  of  trust  shows  that  the  plaintiff  intended  that,  if  the 
discharge  of  these  obligations  as  directed  was  not  authorized,  the  en- 
tire net  income  should  be  divided  between  her  and  her  father,  and 
should  go  to  her  father  for  life  in  the  event  that  he  should  survive  her, 
leaving  her  bond  and  note  charges  against  her  remaining  estate.  If  I 
am  right  in  these  views,  the  entire  trust  was  void,  and  under  our  deci- 
sion in  Herzig  v.*  Herzig,  supra,  the  plaintiff  is  entitled  to  have  the 
trust  deed  declared  void  and  canceled  of  record,  and  it  becomes  un- 
necessary to  consider  the  other  point  with  respect  to  whether  the  plain- 
tiff would  be  entitled  to  a  reconveyance  on  the  theory  that,  owing  to 
the  death  of  her  father  and  to  the  fact  that  she  has  a  power  of  ap- 
pointment with  respect  to  the  remainder,  her  life  estate  and  the  fee 
have  become  merged,  which  would  involve  the  decision  of  a  point  of 
law  not  free  from  doubt.  See  Etoctor  v.  Hughes,  225  N.  Y.  305,  122 
N.  E.  221,  and  Smith  v.  Terry,  38  App.  Div.  394,  56  N.  Y.  Supp.  447, 
affirmed  166  N.  Y.  632,  60  N.  E.  1120.      • 

It  follows  that  the  plaintiff  is  entitled  to  judgment  declaring  the  deed 
of  trust  void  and  canceling  it  of  record,  but  without  costs.  Settle  order 
on  notice.    All  concur. 


(201  App.  Dlv.  im 

BRISTOL  et  af.  v.  BUCK  et  al. 

(Supreme  CJourt,  Appellate  Division,  Third  Department.    May  3,  1922.) 

1.  Statutes  ^=s>l99— When  used  in  statute,  "verified"  Imports  oath. 

The  word  "verified,"  when  nsed  in  a  statute,  ordinarily  imports  a  verity 
attested  by  the  sanctity  of  an  oath. 

[Ed.  Note. — Tot  other  definitions,  see  Words  and  Phrases,  Urst  and 
Second  Series,  Verification — Verify.] 

2.  Acknowletfamant  «=»f— Not  vertflcwt'on. 

An  "acKnowledgment"  is  an  authentication  or  verification  of  a  signature 
of  a  petitioner,  hut  it  does  not  extend  to  the  petition  itself;  it  estahlifiOHes 
merely  that  the  petition  was  duly  signed,  and  proves  the  identity  of  thp 

^=>For  otber  cmm  s«t  oame  topic  A  KBY-NIHliBBR  in  aU  Key-Nfimbered  Dlsests  ft  ZndexM 
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person  whose  name  appears  thereon,  and,  If  regarded  as  a  verlflcation^  it 
is  such  by  the  notary  public. 

[Ed.  jNote. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Acknowledge — Acknowledgment.] 

3.  Schools  and  school  districts  €=3>l46T-Verlflcatloii  of  petition  to  extend  retire- 

ment fund  law  to  city  necessary. 

A  petition  by  teachers  of  a  dty  to  extend  Education  Law,  art!  48-B, 
thereto  expresses  facts  to  be  verified,  in  that  It  establishes  that  they  are 
employed  in  its  public  schools,  and  constitute  more  than  t%vo-thirds  flte 
section  1109-b  requires,  and  it  is  only  on  proof  of  such  facts,  established 
by  the  petition  in  the  manner  prescribed  by  such  section,  that  the  state 
board  is  authorized  to  act,  and,  even  if  it  denoted  nothing  more  than 
a  willingn^s  to  become  subject  to  the  state  system,  it  would  not  obviate 
the  necessity  of  verification,  expressly  required  thereby. 

4.  Statutes  ^S9l74,  l75->-May  not  be  stretched  to  disregard  plain  requirements. 

Liberality  in  construing  a  statute  may  not  be  stretched  to  the  point 
of  disregarding  its  plain  requirements,  and  words  contained  in  a  statute 
can  no  more  be  disregarded  than  words  can  be  interpolated  therein. 

5.  Schools  and  school  districts  <g=:9 1 46— Petition  to  extend  retirement  fund  law 

to  Buffalo  held  not  verified  as  law  requires. 

Where  only  signed  and  acknowledged,  a  petition  by  teachers  of  Buffalo, 
whose  charter  provides  for  a  retirement  fund,  to  extend  thereto  the  pro- 
visions of  Education  Law,  art.  43-B,  was  not  "verified"  in  any  manner,  as 
section  1109-b  requires;  the  acknowledgment  merely  establishing  that  it 
was  "dnly  signed"  as  required  and  proving  the  identity  of  the  signers. 

Hinman,  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

In  the  matter  of  the  application  of  George  P.  Bristol  and  others, 
as  members  of  the  Retirement  Board  of  the  New  York  State  Teachers* 
Retirement  System,  against  George  S.  Buck  and  others,  as  Trustees, 
and  Isaac  N.  Stewart,  as  Custodian  of  the  Public  School  Teachers'  Re- 
tirement Fund  of  the  City  of  Buffalo.  George  S.  Buck  and  others,  as 
trustees,  and  Isaac  N.  Stewart,  as  City  Treasurer  and  Custodian  of 
the  Public  School  Teachers'  Retirement  Fund  of  the  City  of  Buffalo, 
appeal  from  a  peremptory  mandamus  or^er  of  the  Supreme  Court,  en- 
tered in  Albany  county,  February  3,  1922,  commanding  said  appellants 
to  pay  and  transfer  to  the  State  Treasurer  mone>'5  belonging  to  .the 
Public  School  Teachers'  Retirement  Fund  of  the  City  of  Buffalo:  Or- 
der reversed,  and  application  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

William  S.  Rann,  Corp.  Counsel,  of  Buffalo  (Jeremiah  J.  Hurley, 
Asst.  Corp.  Counsel,  of  Buffalo,  of  counsel),  for  appellants. 
Frank  B.  Gilbert,  of  Albany,  for  respondents. 

COCHRANE,  P.  J.  The  Buffalo  City  Charter  (Laws  of  1914,  chap- 
ter 217,  §  294  et  seq.  as  amended  by  Laws  1918,  c.  534,  and  Laws  1919, 
c.  56)  provides  for  a  public  school  teachers'  retirement  fund  of  that 
city.  The  appellants  herein  under  the  provisions  of  said  charter  are  the 
trustees  and  custodian,  respectively,  of  such  fund.  Article  43-B  of  the 
Education  Law  (Consol.  Laws,  c.  16)  provides  for  a  state  teachers'  re- 
tirement fund  for  public  school  teachers.  The  respondents  herein  un- 
der said  act  constitute  the  retirement  board  of  such  retirement  system. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexas 
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Section  1109-b  of  said  article  43-B,  as  it  existed  on  April  29,  1921, 
provided  as  follows: 

"This  article  shall  not  apply  to  any  county,  dty  or  district  in  which  the 
teachers  in  the  public  schools  thereof  are  required  or  authorized  to  con* 
tribute  to  a  teachers*  retirement  fund,  or  in  which  such  teachers  ^re  entitled 
to  annuities  or  pensions,  in  accordance  with  any  special  or  local  act  applicable 
to  such  county,  city  or  district:  Provided,  that  whenever  the  state  teachers' 
retirement  fund  board  is  satisfied  that  more  than  two-thirds  of  all  the  teachers 
employed  in  the  public  schools  of  any  such  county,  city  or  district  are  willing 
to  become  subject  to  this  article,  as  shown  by  a  petition  duly  signed  and  veri- 
fied by  such  teachers,  such  board  shall  issue  its  order  directing  that  on  and 
after  the  date  thereof  this  article  shall  apply  to  sucdi  county,  city  or  district*' 

The  section  further  provided  that  thereupon  the  provisions  of  said 
article  should  apply  to  sudi  county,  city,  or  district,  and  that  the  trea^ 
urer  or  other  custodian  of  the  local  fund  should  pay  the  same  into  the 
state  treasury,  to  be  credited  to  the  state  teachers'  retirement  fund. 
See  Laws  1911,  c.  449.^  On  said  April  29,  1921,  the  state  teachers'  re- 
tirement fund  board,  on  petitions  of  more  than  two-thirds  of  the  public 
school  teachers  of  Buffalo,  pursuant  to  the  provisions  of  section  1109-1> 
above  quoted,  made  an  order  that  on  and  after  July  1,  1921,  the  provi- 
sions of  the  state  law  should  apply  to  the  city  of  Buflfalo.  Demand  hav- 
ing been  made  of  the  appellants,  as  trustees  and  custodian,  respectively; 
of  the  Buffalo  fund,  that  the  same  be  paid  into  the  state  treasury,  and 
such  demand  having  been  refused,  a  mandamus  order  has  been  issued  in 
this  proceeding  requiring  such  payment.  From  such  order  an  appeal 
comes  to  this  court. 

[1]  The  petition  on  which  the  state  teachers*  retirement  fund  board 
made  its  order  extending  the  provisions  of  the  state  law  to  the  city  of 
Buffalo  were  signed  separately  by  more  than  two-thirds  of  the  public 
school  teachers  of  the  said  city  and  were  acknowledged  by  them.  They 
were  not  verified  as  the  statute  requires.  The  respondents  contend  that 
the  word  ''verified"  docs  not  always  or  necessarily  imply  a  statement 
under  oath ;  that  a  verification  may  have  a  different  meaning,  depend- 
ing on  the  context  in  which  the  word  appears,  or  the  circumstances  or 
nature  of  the  matter  under  consideration  to  which  the  word  applies. 
We  yield  to  this  contention  as  a  general  proposition,  although  we  think 
that,  as  used  in  a  statute,  the  word  ordinarily  imports  a  verity  attested 
by  the  sanctity  of  an  oath. 

[2]  The  question  here,  however,  is  not  how  the  word  should  be  con- 
strued in  this  statute,  because  these  petitions  in  question  are  not  veri- 
fied in  any  manner  whatsoever.  The  acknowledgment  is  an  authenti- 
cation or  verification  of  the  signature  of  the  petitioner,  but  it  does  not 
extend  to  the  petition.  It  establishes  merely  that  the  petition  was  "duly 
signed.*'  It  proves  the  identity  of  the  person  whose  name  appears  on 
the  petition,  and  that  such  person  signed  the  petition.  But  it  goes  no 
further.  Moreover,  if  regarded  as  a  verification,  it  is  such  by  the  no- 
tary public,  while  the  statute  requires  that  the  verification  shall  be  by 
the  teachers* 

[3]  The  respondents  are  inaccurate  in  their  statement  that  the  peti- 
tions express  nothing  but  a  willingness  on  the  part  of  the  teachers  to 
enter  the  state  system,  and  that  there  is  therefore  no  fact  to  be  verified. 

>See  EducaUon  Law,  8  1102,  subd.  4,  and  secUon  llC'9-Z  as  added  by  Laws  1920.  c.  503. 
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The  petitions  establish  that  the  petitioners  are  teachers  employed  in  the 
public  schools  of  Buffalo,  and  that  in  number  they  constitute  more  than 
two-thirds  of  all  the  teachers  so  employed.  It  is  only  on  proof  of  these 
facts,  established  by  such  a  petition  in  the  manner  prescribed  by  the 
statute,  that  the  state  board  is  authorized  to  act.  Furthermore,  if  it 
should  be  held  that  the  petitions  denote  nothing  more  than  a  willing- 
ness on  the  part  of  the  petitioners  to  become  subject  to  the  state  system, 
that  would  not  obviate  the  plain  requirement  of  the  statute.  That  re- 
quirement is  thai  the  petition  shall  be  "duly  signed  and  verified  by  such 
teachers."  There  must  be  a  signature,  and  also  a  verification,  and  each 
by  the  teachers. 

[4,  B]  Liberality  in  construction  of  statutes  may  not  be  stretched  to 
the  point  of  disregarding  their  plain  requirements.  We  are  no  more  at 
liberty  to  disregard  words  contained  in  a  statute  than  we  are  at  liberty 
to  interpolate  words  therein.  In  no  aspect  of  the  situation  have  these 
petitions  been  "verified  by  such  teachers."  There  has  been  a  noncom- 
pliance with  the  statute,  and  the  state  board  was  therefore  unauthor- 
ized to  make  the  order  extending  the  .state  system  to  the  city  of  Buffalo, 
and  the  Special  Term  was  unauthorized  to  grant  the  order  requiring 
the  appellants  to  pay  into  the  state  treasury  the  teachers'  retirement 
fund  of  Buffalo. 

The  order  should  be  reversed,  with  costs,  and  the  application  dismiss- 
ed, with  $50  costs  and  disbursements.    All  concur,  except 

HINMAN,  J.  (dissenting).  I  am  unable  to  agree  with  the  conclu- 
sion that  the  order  of  the  Special  Term  should  be  reversed  for  failure 
to  comply  with  the  merger  provisions  of  the  statute.  The  appellant 
raises  three  questions :  (1)  As  to  whether  there  was  a  due  ccmipliance 
with  the  statutory  provisions ;  (2)  as  to  the  constitutionality  of  the  act 
authorizing  the  merger  of  the  local  fund  with  the  state  fund;  and  (3) 
as  to  the  constitutionality  of  the  present  State  Teachers'  Retirement 
Fund  Act  (Laws  1920,  c.  503),  adding  to  Education  Law,  art.  43-B. 

The  constitutionality  of  section  1109-b  of  the  Education  Law,  as 
added  by  chapter  449  of  the  Laws  of  1911,  has  been  clearly  declared 
by  this  court  in  Matter  of  Bristol  v.  Board  of  Trustees  of  Yonkers 
Public  School  Teachers'  Retirement  Fund  Ass'n,  173  App.  Div.  545, 
160  N.  Y.  Supp.  410.  There  is  no  improper  delegation  of  the  legislative 
power  to  the  teachers,  as  urged  by  the  appellants.  While  the  first  sen- 
tence of  section  1109-b  of  the  Education  Law  (as  added  by  Laws 
1911,  c.  449)^  specifically  provides  that  the  retirement  fund  article 
shall  not  apply  to  a  city  having  a  local  act  (which  included  Buf- 
falo), the  second  sentence  must  be  read  with  it.  When  so  read,  the 
legislative  intent  is  clearly  expressed  to  mean  that  the  law  was  state- 
wide in  its  application,  but  not  operative  in  certain  described  localities 
until  adopted  by  local  option.  The  statute  prescribes  the  law  which 
is  to  be  enforced.  Those  who  are  permitted  to  accept  the  benefit  of  its 
provisions  do  not  participate  in  moulding  the  law.  Their  act  is  simply 
a  matter  of  adoption  of  that  which  is  complete  in  itself,  and  which  in 
no  sense  leaves  to  any  individual  or  set  of  individuals  the  right  to  exer- 

«  See  Education  Law,  (  1102,  subd.  4,  and  section  1109-1  as  added  by  Laws  1920,  c.  508. 
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else  their  judgment  as  to  what  the  law  shall  be.  Cleveland  v.  City  of 
Watertown,  222  N.  Y.  159, 118  N.  E.  500,  Ann,  Cas.  1918E,  574. 

The  question  raised  as  to  the  constitutionality  of  chapter  503  of  the- 
Laws  of  1920  need  not  and  should  not  be  passed  upon  in  this  proceed- 
ing. That  question  deals  only  with  an  increase  in  the  amount  of  an- 
nuities to  be  paid  to  teachers  previously  retired.  Even  if  that  pro- 
vision of  the  law  should  be  declared  unconstitutional,  it  would  not  af- 
fect the  validity  of  the  State  Teachers'  Retirement  Fund  Act  as  a  whole. 
Moreover,  many  persons  whose  rights  have  accrued  under  that  chap- 
ter are  not  parties  to  this  proceeding,  and  they  should  be  given  an  op- 
porttmity  to  be  heard. 

Counsel  for  appellants  is  in  error  in  assuming  tliat  the  provisions  of 
chapter  503  of  the  Laws  of-  1920  represented  the  law  of  the  state  in 
compliance  with  which  the  merger  application  was  made.  The  teachers 
of  Buffalo  properly  brought  their  proceeding  under  section  1109-b  as 
it  existed  prior  to  the  passage  of  chapter  503  of  the  Laws  of  1920.  It 
is  true  that  chapter  503  of  the  Laws  of  1920  took  eifect  immediately 
(May  4,  1920),  but  section  1  of  chapter  503,  Laws  of  1920,  expressly 
provides  that  the  previous  law  should  not  be  repealed  until  on  and  after 
August  1,  1921,  and  by  section  1101  of  the  Education  Law,  added  by 
such  chapter,  the  establishment  of  •the  new  retirement  system  was 
postponed  until  August  1,  1921.  In  the  meantime,  and  on  April  29, 
1921,  the  merger  of  the  Buffalo  local  system  with  the  state  system  was 
carried  out  by  order  of  the  state  teachers*  retirement  fund  board. 

The  only  real  question  in  the  case  seems  to  be  with  reference  to 
whether  there  was  a  substantial  compliance  with  the  law,  so  as  to  .con- 
stitute a  valid  merger.  I  think  there  was.  The  statute  is  remedial, 
intended  for  the  benefit  of  teachers  who  are  willing  to  adopt  its  provi- 
sions, and  should  be  liberally  construed  to  give  effect  to  their  willing- 
ness. No  teacher  opposes  the  merger,  so  far  as  the  record  shows.  Cer- 
tain officials  of  the  city,  constituting  simply  the  custodians  and  man- 
agers of  the  local  fund,  with  no  proprietary  interest  in  the  fund  vested 
in  them  or  in  the  city,  are  the  sole  persons  raising  any  question  here. 
In  Matter  of  Bristol,  supra,  this  court  raised  a  question  as  to  whether 
such  custodians  of  the  local  fund  were  in  a  position  to  raise  such  ques- 
tions as  were  sought  to  be  determined  upon  that  appeal.  Assuming 
that  they  have  the  right,  we  cannot  escape  the  conclusion  that  their  pur- 
pose in  so  doing  is  ostensibly  to  avoid  the  added  burden  upon  their  mu- 
nicipality which  the  merger  would  entail.  This  added  burden  has  been 
universally  adopted,  outside  of  Buffalo,  in  accordance  with  the  law. 
While  as  trustees  of  the  fund  in  their  possession  it  may  well  be  their 
duty  to  test  the  legality  of  the  transfer  of  the  funds  out  of  their  hands, 
no  sound  governmental  purpose  is  to  be  served  by  yielding  to  the  strict 
interpretation  of  the  statute  which  they  seek  to  have  adopted,  in  order 
to  frustrate  what  seems  to  be  the  genuine  act  of  a  sufficient  number  of 
the  public  school  teachers  of  their  city.  Our  attitude  should  be  to  give 
effect  to  the  genuine  acts  of  the  teachers  if  possible. 

No  question  is  raised  as  to  the  sufficiency  of  the  number  of  signers. 
Each  has  duly  acknowledged  his  signature  and  the  execution  of  a  pe- 
tition reciting  his  emplo)anent  as  a  regularly  licensed  teacher  and  his 


Digitized  by 


Google 


58  104  NEW  YORK.  SUPPLEMENT  (Sup.  Ct 

petition  for  membership  in  the  state  fund  as  provided  in  the  act.  I 
think  the  intent  of  the  act  was  that  a  sufficient  number  of  teachers 
should  in  some  way  be  on  record  as  having  expressed  their  willingness 
to  become  members  of  the  state  system,  and  that  their  identity  as  teach- 
ers and  their  willingness  to  have  the  change  should  bci  properly  authen- 
ticated, so  that  there  would  always  be  a  provable  record  of  their  assent. 
The  determination  as  to  whether  a  sufficient  number  had  signed  "was  a 
mere  matter  of  mathematical  computation  from  public  records  showing 
the  number  of  teachers  employed  in  the  public  schools  of  that  locality. 
This  information  was  not  a  matter  within  the  special  knowledge  of 
the  teachers.  It  was  equally  available  to  the  state  board  and  to  the 
public  generally.  The  use  of  the  word  "verified/'  as  used  in  statutes, 
has  not  always  been  construed  to  have  the  strict  and  precise  significa- 
tion which  we  give  to 'it  in  connection  with  pleadings  and.  petitions  ad- 
dressed to  the  court  containing  statements  of  fact,  the  truth  of  which 
as  a  matter  of  sound  judicial  practice  should  be  attested  by  an  oath. 
Summerfield  v.  Phoenix  Assur.  Co.  (C.  C)  65  Fed.  292,  296;  De  Witt 
V.  Hosmer,  3  How.  Prac.  284;  Guarantee  Co.  of  North  America  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  80  Fed.  776,  777,  26  C.  C.  A. 
146;  Board  of  Medical  Examiners  for  State  of  Texas  v.  Taylor,  56 
Tex.  Civ.  App.  291,  120  S.  W.  5?4. 

Where  a  word  has  two  shades  of  meaning  properly  attributable  to 
it,  that  meaning  should  be  adopted  which  will  comport  with  the  intent 
of  the  act.  De  Witt  v.  Hosmer,  supra.  Where  a  statute  is  a  remedial 
one,  "too  much  stress  should  not  be  laid  on  the  strict  and  precise  sig- 
nification of  words;  but  they  should  be  construed  liberally,  with  a 
view  to  the  beneficial  end  proposed."  A)^rs  v.  Lawrence  et  al.,  59  N. 
Y.  192,  196.  Moreover  the  Legislature  reposed  large  powers  of  ju* 
dicial  discretion  in  the  state  teachers'  retirement  fund  board  in  judg- 
ing of  the  sufficiency  of  the  petition.    The  statute  says : 

"Whenever  the  state  teachers'  retirement  fund  board  is  satisfied  that  more 
than  two-thirds  of  all  the  teachers  ♦  ♦  ♦  are  wiUing  to  become  subject  to 
this  article,  as  shown  by  a  petition  duly  signed  and  verified  by  such  teachers, 
such  board  shall  issue  its  order  directing  that  ♦  ♦  ♦  this  article  shall 
apply  to  such  county,  city  or  district." 

Not  only  was  the  board  given  liberal  power  in  making  its  determina- 
tion, but  it  would  not  be  straining  the  language  used  too  much  to  hold 
that  the  only  thing  required  by  the  statute  to  appear  upon  the  face  of 
tihe  petition  was  the  fact  of  the  willingness  of  the  teachers  and  proof 
of  their  identity  as  such,  without  necessarily  requiring  upon  the  face 
of  the  petition  any  statement  verified  by  oath  or  duly  acknowledged, 
showing  or  tending  to  show  that  there  was  the  requisite  percentage  of 
teachers  who  had  signed.  The  board  could  obtain  that  information 
from  the  public  records  without  such  assistance,  but  the  willingness  of 
the  teachers  could  only  be  determined  by  their  own  voluntary  act. 

I  favor  an  affirmance  of  the  order. 


Digitized  by 


Q^oo^z 


Sup.  Ct.)  THATiMEflStNQBR  V.  PINE  &IDQE  COAL  CO.  59 

(194  N.T.8.) 

(201  App.  Div.  1??^ 

THALMESSINGER  v.  PINE  RIDGE  COAL  CO. 

(Supreme  Court,  Appellate  Division,  First  Departmeot.     May  5,  t922.) 

t.  Pleading  ^==>246 (2)— Remedy  for  omission  of  causes  accruing  before  action  Is 
by  amenoment. 

Where  in  an  action  for  commissions  for  the  sale  of  coal  amomits  claimed 
for  deiiveiies  paid  for  to  defendant  before  commencement  of  the  action 
were  omitted  from  the  complaint,  plaintiff's  proper  remedy  was  a  motion 
for  leave  to  serve  an  amended  complaint 

2.  Pleading  ^=>279(4)*Supp(emental  complaiDt  improper  as  to  oaoses  acorning 

after  commencement  of  action. 

In  an  action  to  recover  commissions  dne  for  selling  and  delivering  coal 
under  a  contract,  plaintiff  cannot  recover  by  supplemental  complaint  on 
causes  of  action  for  commissions  due  or  for  breach  of  contract  vrhich  ac- 
crued since  commencement  of  the  action,  but  must  bring  an  independent 
action. 

3.  Judgment  (S=s>60l— Not  a  bar  to  action  o«  causes  accruing  after  commencement 

of  action. 

Judgment  in  an  action  to  recover  commissions  due  under  a  contract 
does  not  bar  an  independent  action  for  commissions  becoming  due  or 
breach  of  a  contract  occurring  after  commencement  of  the  original  ac- 
tion. 

Appeal  from  Supreme  Court;  New  York  County. 

Action  by  Eugene  Thalmessinger  against  the  Pine  Ridge  Coal  Com- 
pany. From  an  order  granting  plaintiff  leave  to  file  a  supplemental 
complaint,  defendant  appeals.    Reversed. 

•  Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Emery  H.  Sykes,  of  New  York  City  (Loring  W.  Post,  of  New  "V brk 
City,  on  the  brief),  for  appellant. 

William  P.  Maloney,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  action  was  brought  by  the  plaintiff  to  recover  $14,- 
415.21,  alleged  to  be  due  from  the  defendant  for  commissions  on  coal 
sold  and  delivered  to  Archibald  McNeil  &  Sons  Company,  Inc.,  and 
by  said  company  paid  for  to  the  defendant  between  the  date  of  the 
agreement  between  the  parties  (June  29,  1920)  and  the  commencement 
of  the  action  (January  7,  1921). 

The  plaintiff  moved  to  be  allowed  to  serve  a  supplemental  complaint 
setting  forth  a  second,  third,  and  fourth  additional  cause  of  action: 
The  second,  to  recover  commissions  .on  additional  coal  shipped  and  paid 
for  between  August,  1920,  and  March,  1921,  amounting  to  $35,94174; 
third,  for  damages  amounting  to  $90,000  estimated  on  die  entire  output 
of  the  defendant's  mines,  for  which  plaintiff  had  negotiated  a  contract 
with  Archibald  McNeil  &  Sons  Company,  Inc.,  tfie  breach  of  the  said 
contract  being  that  in  March,  J921,  the  defendant,  for  the  purpose  of 
preventing  the  plaintiff  from  obtaining  the  commissions  due  him,  in 
consideration  of  $72,500  transferred  to  a  nominee  of  Archibald  McNeil 
&  Sons  Company,  Trie,  all  the  defendant's  rights  under  said  contract, 
under  an  agreement  that  the  said  contract  was  not  to  be  enforced 
against  the  defendant ;    fourth,  for  damages  amounting  to  $90,00C),  in 

^s>For  other  cases  see  same  tapic  A  KBY*NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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that  the  defendant  in  March,  1921,  canceled  the  aforesaid  contract  be- 
tween it  and  the  Archibald  McNeil  &  Sons  Company,  Inc.,  and  entered 
into  a  new  contract  with  said  company,  and  for  the  purpose  of  prevent- 
ing the  plaintiff  from  receiving  his  commission,  to  which  he  was  entitled 
on  the  entire  output  of  defendant's  mines,  assigned  all  its  rights,  rights 
of  action,  and  causes  of  action  under  said  contracts  for  the  sale  of  the 
total  production  of  said  mines  to  a  nominee  of  Archibald  McNeil  & 
Sons  Company,  Inc.  And  the  supplemental  complaint  demands  judg- 
ment for  $90,000,  with  interest  from  August  1, 1921. 

[1-3]  It  is  uncertain  whether  any  of  the  additional  tonnage  upon 
which  the  second  cause  of  action  is  based  was  delivered  and  paid  for 
prior  to  January,  1921.  If  it  was,  plaintiff's  remedy  was  to  move  to 
serve  an  amended  complaint  to  include  that  amount  in  the  original 
cause  of  action.  As  to  such  deliveries  as  were  paid  for  after  the  action 
was  brought,  the  cause  of  action  for  commission  did  not  arise  until 
such  payments  were  made,  and  therefore  did  not  accrue  until  subse- 
quent  to  the  commencement  of  the  action.  It  is  clear  that  the  causes 
of  action  for  damage  for  canceling  the  old  contract  and  making  a  new 
one,  and  assigning  both  contracts  and  all  rights  of  action  which  had 
accrued  or  should  accrue  thereunder  to  the  nominee  of  Archibald  Mc- 
Neil &  Sons  Company,  Inc.,  did  not  arise  until  March,  1921,  which  was 
three  months  after  the  commencement  of  the  action.  A  judgment  re- 
covered in  the  action  as  originally  brought,  would  not  be  a  bar  to  sub- 
sequent independent  actions,  on  the  causes  of  action  sought  to  be  set 
up  in  the  supplemental  complaint. 

It  is  well  settled  that  in  an  action  at  law  the  plaintiff  cannot  recover 
on  subsequently  accruing  causes  of  action,  and  that  there  is  no  power 
in  the  court  to  permit  a  plaintiff  to  serve  a  supplemental  complaint  set- 
ting forth  acts  of  the  defendant  subsequent  to  the  commencement  of  the 
action,  and  seeking  to  recover  damages  therefor,  for  which  independent 
actions  might  have  been  brought.  Park  &  Sons  Co.  v.  Hubbard,  198  N. 
Y.  136,  138,  91  N.  E.  261. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    AH  concur. 


(200  App.  Div.  773) 

NOBLE  et  al.  v.  GREAT  AMERICAN  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  21,  1922.) 

I.  Corporations  €==»I58— In  a  suit  ton^ompel  Issuanoe  of  increased  stock,  flodliia 
heTd  to  call  for  dismissal  of  complaint. 

In  a  suit  by  assignees  of  a  stockholder  to  compel  the  issuance  of  in- 
creased stock  to  them,  the  complaint,  predicated  on  the  theory  that  de- 
fendant had  agreed  with  tbe  agent  of  plaintilTs  assignor  to  hold  part  of 
an  issue  of  increased  stock  to  which  the  assignor  was  entitled  to  sub- 
scribe, subject  to  a  return  of  an  assignment  to  be  executed  by  the  assign- 
or, should  have  been  dismissed,  on  a  finding  by  the  court  that  no  such 
agreement  was  made. 

^=»For  other  cases  see  same  topic  ft  KSY-NUMBEH  In  all  Key-Numbered  Digests  &  Io<lexe» 
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2.  JudgmMt  €=:»25^*-lii  suK  to  compel  Itsoanoe  of  Inoroaood  stock,  iilalatlffs 

held  ROt  entitled  to  recover  or  cause  of  action  differing  from  that  In  issue  not 
proved. 

Where  the  only  iasue  tendered  by  the  pleadings  in  a  emit  by  assignees  of 
a  stockholder  to  compel  issuance  of  increased  stock  to  them  was  as  t6 
an  agreement  to  extend  the  time  within  which  plaintiffs'  assignor  might 
complete  her  subscription,  ai^d  such  agreement  was  not  proved,  as  the 
court  found,  in  absence  of  a  motion  to  amend  the  complaint  or  conform  the 
pleadings  to  the  proofs,  plaintiffs  could  not  recover  on  a  totally  different 
cause  of  action  based  on  defendant's  duty  to  notify  the  Alien  Property 
Custodian  of  subscription  rights  which  attached  to  the  stock  standing  in 
the  name  of  their  assignor  as  an  alien  enemy,  within  the  Trading  with  tne 
Enemy  Act  (P.  S.  CJomp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§ 
3115%«-3115%J),  which  rights  they  were  licensed  to  purchase  by  the 
War  Trade  Board,  subject  to  instructions  from  the  Alien  Property  Cus- 
todian. 

3.  Corporations  ^s>  I  Sdv-Rlght  to  increased  stocic  held  stth|eot  to  conditions  Im- 

posed hy  mvority  stookholdors. 

In  case  of  an  Increase  In  capital  stock,  each  stockholder  Is  entitled  to 
subscribe  his  proportionate  number  of  new  shares  on  the  same  terms  as 
others;  but  this  right  Is  subject  to  conditions  Imposed  by  majority  stock- 
holders, who,  as  part  of  their  power  to  Increase  the  stock,  may  attach 
reasonable  conditions  to  disposition  thereof. 

4.  Corporations  ^=5>I58— Stooiiholder,  fallino  after  notloe  to  exercise  subscription 

right  to  InorMssd  stock  within  time  fixed,  deemed  to  have  waived  such  right. 
vVhere  the  acknowledged  agent  of  a  stockholder  received  all  notices 
required  by  Stock  Corporation  Law,  |  63,  and  an  actual  notice  of  the 
action  of  stockholders  as  to  an  Increase,  and  of  the  terms  and  condi- 
tions under  which  It  was  to  be  effectuated,  she  must  be  deemed  to  have 
waived  her  subscription  right  by  failure  to  ezerdse  it  within  the  time 
fixed. 

5.  War  ^s» 1 2— Corporation  held  not  called  on  to  notify  Alien  Property  Custodian 

of  alien  enemy  stockboider's  subscription  rights  to  increased  stock. 

Assuming  that  It  was  a  corporation's  duty  to  inquire  as  to  the  where- 
abouts of  an  alien  enemy  stockholder  residing  In  Germany,  It  was  justified 
in  accepting  the  statement  of  her  agent  that  he  believed  she  was  residing 
in  Holland,  and  relying  thereon,  with  no  reason  to  think  she  was  an  alien 
enemy,  It  was  not  called  on  to  noti^  the  Allen  Property  Custodian  of  her 
subscription  rights  to  Increased  stock. 

6.  War  ^=s>  1 2— Transfer  of  subscription  warrant  for  increased  stock  in  domestic 

corporation  by  American  citizen  residing   in  Germany  in   1918  held  void; 
"alien  enemy." 

An  American  citizen  residing  In  Germany  during  the  war  was  an  alien 
enemy,  within  the  meaning  of  the  Trading  with  the  Enemy  Act  (U.  S. 
Comp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§  3115%a-3115%j),  and 
a  transfer  In  Germany  of  her  subscription  warrant  for  Increased  stock  in 
a  domestic  corporation  on  December  21,  1918,  was  absolutely  void,  within 
the  meaning  of  such  act 

7.  Action  45^1    No  oauee  of  action  on  act  Id  violation  of  law. 

No  cause  of  action  can  be  maintained  on  an  act  which  is  in  violation 
of  law. 

Me^rell,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  Coumy, 

Suit  by  Mark  A.  Noble  and  Theodore  C  Corwm  against  the  Great 
American  Insurance  Company.  From  judgment  for  plaintiffs,  defend- 
ant appeals.    Reversed. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Shearman  &  Sterling,  of  New  York  City  (John  A.  Garver,  of  New 
York  City,  of  counsel,  afid  Chauncey  B.  Garver,  of  New  York  City, 
on  the  brief),  for  appellant. 

Howard  Nieman,  of  New  York  City  (James  A.  O'Gorman,  of  New 
York  City,  of  counsel,  and  Lanman  Crosby,  of  New  York  City,  on  the 
brief),  for  respondents. 

GREENBAUM,  J.  The  plaintiffs,  dealers  in  unlisted  securities, 
who  claim  to  have  succeeded  to  the  rights  of  one  Rolanda  Noeggerath, 
a  stockholder  of  the  defendant  Great  American  Insurance  Company, 
brought  this  action  to  compel  the  issuance  to  them.of  213  shares  of  the 
increased  capital  stock  of  the  defendant  to  which  their  assignor  was 
entitled  to  subscribe.  The  capital  stock  of  the  corporation  was  duly 
increased  on  or  about  the  24th  day  of  October,  1918,  from  $2,000,000 
to  $5,000,000  in  strict  accordance  with  the  statutory  requirements. 
Rolanda  Noeggerath  ^who  for  convenience  will  be  referred  to  as  ''as- 
signor") was  at  the  time  of  the  increase  of  the  capital  stock  and  for  a 
long  time  prior  thereto  the  owner  of  142  shares  of  the  stock  of  the  de- 
fendant company  and  was  entitled  to  subscribe  to  her  proportionate 
share  of  the  increased  issue,  to  wit,  213  shares. 

It  is  undisputed  that  due  notice  to  the  assignor  was  given  of  the 
meeting  of  the  stockholders  of  the  Corporation  called  to  be  held  on 
October  24,  1918,  for  the  purpose  of  considering  the  question  of  in- 
creasing its  capital  stock,  by  registered  letter  dated  October  7,  1918, 
properly  addressed  to  her  in  care  of  A.  Zinsser,  Jr.,  Yorkville  Bank, 
1511  Third  avenue,  New  York  City;  that  on  or  ^bout  October  24,  1918. 
notice  was  duly  mailed  to  her  informing  her  that  the  said  stockholders' 
meeting  had  been  held,  and  that  a  resolution  had  been  duly  passed 
thereat  to  increase  the  capital  stock  of  the  defendant  from  $2,000,000 
to  $5,000,000,  and  that  the  stockholders  would  be  given  an  opportunity 
to  subscribe  for  such  increased  capital  stock  at  the  rate  of  $150  per 
share  in  proportion  to  their  holdings  of  the  old  stock,  which  right  to 
subscribe  must  be  exercised  not  later  than  November  18,  1918,  at  which 
time  50  per  cent,  of  the  subscription  price  would  be  payable,  and  that 
the  subscription  would  have  to  be  paid  in  full  not  later  than  December 
16,  1918,  and  stating  that  warrants  covering  such  subscription  rights 
would  be  issued  shortly,  and  that  thereafter  and  on  or  about  November 
4,  1918,  such  warrants  were  duly  mailed  to  the  stockholders,  including 
the  assignor.  There  is  no  dispute  that  all  of  the  aforementioned  notices, 
as  well  as  a  warrant,  were  duly  received  by  Mr.  Zinsser,  who  according 
to  the  complaint  was  the  agent  of  plaintiff's  assignor  and  represented 
her  under  an  authorization  theretofore  made  by  her.  The  subscription 
warrants,  the  form  of  which  had  been  duly  approved  by  the  directors 
of  the  defendant,  contained  the  following  provision  in  heavy-faced 
print : 

**Thls  warrant  will  become  wholly  void  and  of  no  value  if  the  right  to  sub- 
scribe is  not  exercised  and  at  least  50  per  cent,  paid  thereon  on  or  before 
November  18,  1918." 
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In  a  letter  dated  October  24,  1918,  Zinsser  wrote  to  the  defendant, 
stating: 

"As  you  know  I  am  representlnj?  Mrs.  Rolanda  Noeggeratli,  one  of  your 
stockholders.  Mrs.  Noeggerath  as  far  as  I  know  is  at  present  living  in  Hol- 
land, and  I  have  no  power  of  attorney  from  her  to  sell  the  rights  for  the  new 
issue  of  the  stock  of  your  company.  Is  it  possible  tbat  I  can  protect  her  in- 
terest in  some  way.  so  that  your  company  will  recognize  the  sale  of  the  rights 
for  het  account" 

In  response  to  that  letter,  the  defendant  wrote  to  Zinsser  under  date 
of  October  29,  1918,  acknowledging  receipt  of  the  letter  of  the  24th, 
and  stating: 

"We  understand  that  Mrs.  Noeggerath  is  not  an  enemy  alien,  and  the  offi- 
cers of  the  company  will  therefore  not  insist  upon  the  exercise  of  her  rights  by 
the  18th  of  November,  but  will  extend  her  right  to  subscribe  or  dispose  of  the 
rights  for  a  reasonable  time,  provided  that  the  stock  is  finally  taken  up  and 
paid  for  by  the  16th  of  December." 

•  Zinsser  replied  by  letter  dated  October  30,  1918,  stating: 
,  "I  am  afraid  that  I  did  not  make  myself  sufficiently  dear  in  my  letter  to 
yon.  As  I  understand  it,  your  company  wlU  issue  rights  warrants  in  the 
course  of  the  next  few  days,  and  my  question  was  whether  my  indorsement  on 
this  warrant  with  Rolanda  Noeggerath,  by  myself  as  attorney,  would  be 
recognized  by  your  company,  if  presented  by  some  purchaser." 

To  that  letter  the  defendant  replied  under  date  of  October  31,  1918, 
.stating:     . 

*'We  concluded  from  your  other  letter  that,  as  Mrs.  Noeggerath  was  located 
so  far  away  from  New  York,  there  would  not  be  time  for  her  to  exercise  her 
rights  by  the  l«th  of  November,  and  therefore  we  granted  an  extension  of 
time  to  not  later  than  the  16th  of  December.  The  warrants  evidencing  the 
right  of  Mrs.  Rolanda  Noeggerath  to  subscribe  to  the  increased  new  stock  to 
which  she  is  entitled  will  be  mailed  to  you  on  the  2d  or  the  4th  proximo.  If 
yon,  as  attorney  for  Mrs.  Noeggerath  are  to  subscribe  and  pay  for  her  full 
allotment  of  new  stock,  such  subscription  will  be  recognized  by  us;  but 
if  you,  as  attorney  for  Mrs.  Noeggerath,  are  to  assign  her  subscription  rights, 
you  can  scarcely  expect  us  to  recognize  such  assigmuent,  inasmuch  as  you  have 
informed  us  that  you  have  no  authority  in  writing  to  make  such  assignment." 

%  Zinsser  replied  by  letter  dated  November  1,  1918,  acknowledging  de- 
fendant's letter  oi  October  31st,  and  stating  that  he  was  very  sorry 
that  the  company  took  the  position  which  it  did,  and  further  stating: 

''My  not  being  able  to  sell  the  rights  of  Mrs.  Noeggerath  will  mean  a  loss 
to  her  of  about  $20,000  odd.  If  you  should  /reconsider  to  recognize  my  as- 
signment for  the  sale*  of  the  rights,  I  stand  ready  to  deposit  this  money  in 
any  oank  or  trust  company  in  Mrs.  Noeggerath's  name,  or  in  any  way  your 
company  should  direct.  Even  if  I  could  communicate  with  Mrs.  Noeggerath,  I 
am  quite  sure  that  she  is  not  in  a  position  to  take  up  this  new  stock.  Trusting; 
that  you  will  take  this  matter  up  again,  and  thanking  you  in  advance  for  any 
trouble  you  are  taking  in  this  matter,  I  am, 

"Very  respectfuUy  yours,  [Signed]    August  Zinsser." 

The  complaint  alleged  that  the  defendant  agreed  with  Zinsser  to  hold 
the  213  shares  of  stock  subject  to  the  return  to  Zinsser  of  an  assign- 
ment of  the  assignor's  rights  to  be  executed  by  her  in  Holland.  There 
was,  however,  no  evidence  given  in  behalf  of  plaintiffs  in  support  of 
that  allegation,  and  the  court  explicitly  found  that  no  such  agreement 
had  been  made.  On  or  about  the  8th  day  of  November,  1918,  plaintiffs 
entered  into  an  agreement  with  Zinsser  as  agent  for  the  said  Rolanda 
Noeggerath  for  the  purchase  of  her  subscription  rights,  and  agreed  to 
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pay  therefor  the  sum  of  $27,690.  On  November  19,  1918,  all  of  the 
30,000  shares  of  the  increased  capital  stock  had  been  subscribed  and 
paid  for  in  full  at  $150  a  share  by  stockholders  of  defendant  or  their 
assigns,  with  the  exception  of  486  shares,  which  included  the  213  shares 
in  controversy.  As  to  what  action  defendant  took  in  respect  of  these 
unsubscribed  shares  will  appear  from  the  following  findings  made  by 
the  trial  justice : 

"XIII.  On  December  19,  1918,  the  finance  committee  of  the  defendant,  upon 
being  informed  by  the  president  of  the  defendant  that  all  except  486  shares 
of  the  increased  stock  had  been  Issued  ai^d  paid  for,  and  that  it  was  of 
great  importance  that  the  remaining  486  shares  should  be  issued  and  paid  for 
in  time  for  the  superintendent  of  insurance  to  report  before  the  end  of  the 
calendar  year  1918  that  the  defendant  had  a  paid-in  capital  stocW  of 
$5,000,000,  passed  a  resolution  authorizing  the  sale  of  the  said  486  shares  to 
tl)e  firm  of  Potter,  Choate  &  Prentiss,  at  ^150  a  share,  and  in  further  con- 
sideration of  their  agreeing  to  hold  such  shares  for  a  period  of  30  days,  dur- 
ing which  time  any  of  the  stockholders  who  had  been  entitled  to  subscribe  to 
any  of  the  said  shares  might  purchase  from  Potter,  Choate  &  Pr^itiss  the 
number  of  shares  to  which  they  had  been  entitled  to  subscribe  at  a  price  of 
$150  a  share  plus  a  commission  of  5  per  cent,  and  interest. 

"XIV.  On  or  about  December  20,  1918,  the  said  486  shares  of  the  increased 
stock  of  the  defendant  •  •  •  were  sold  by  the  defendant  to  the  said  firm 
of  Potter,  Choate  &  Prentiss  for  $150  a  share,  which  -was  paid  to  the  de- 
fendant in  cash,  and  the  defendant  thereupon  Issued  certificates  for  the  said 
486  shares  to  the  said  firm  of  Potter,  Choate  &  Prentiss. 

"XV.  The  action  of  the  finance  committee  in  selling  the  said  486  shares  was 
duly  approved  by  the  board  of  directors  of  the  defendant,  at  a  meeting  held 
on  January  29,  1919." 

On  or  about  the  8th  of  February,  1919,  plaintiffs  received  from 
August  Zinsser,  "as  agent  for  the  said  Rolanda  Noeggerath  and  in  her 
behalf,"  a  power  of  attorney  and  assignment  of  said  warrant  of  sub- 
scription for  213  shares  of  the  increased  capital  stock,  and  according  to 
plaintiffs,  when  tKe  said  assignments  were  so  delivered  to  the  plain- 
tiffs, they  learned  for  the  first  time  that  the  said  Rolanda  Noeggerath 
was  not  residing  in  Holland,  but  residing  in  Munich,  Germany,  and 
was  therefore  an  alien  enemy,  within  the  meaning  of  the  federal  Trad- 
ing with  the  Enemy  Act  of  October  6,  1917  (U.  S.  Comp.  St.  1918,  U.# 
S.  Comp.  St.  Ann.  Supp.  1919,  §§  SllSyga-SUSi/oj),  and  that  there- 
after and  on  or  about  the  18th  day  of  March,  1919,  a  license  was  ob- 
tained from  the  War  Trade  Board,  permitting  the  purchase  of  the  as- 
signor's rights  of  subscription  for  the  213  shares  of  the  stock  of  the 
defendant  company,  the  proceeds  of  the  sale,  however,  to  be  held  sub- 
ject to  instructions  from  the  Alien  Property  Custodian. 

[  1  ]  The  complaint  was  predicated  upon  the  theory  that  the  defend- 
ant had  agreed  with  Zinsser  to  hold  the  213  shares  of  stock  subject  to 
the  return  of  the  assignment  of  her  rights  to  be  executed  by  Mrs.  Noeg- 
gerath. But  the  fact,  as  we  have  heretofore  stated  as  found  by  the 
court,  was  that  no  such  agreement  had  been  made.  It  seems  to  us  that 
upon  such  a  finding  the  complaint  should  have  been  dismissed.  Other 
undisputed  facts,  as  specifically  found  by  the  trial  court,  were : 

That  "at  all  times  mentioned  in  the  complahit  the  said  Rolanda  Noeggerath 
was  an  American  citizen  residing  in  Munich,  Germany,  and  was  an  alien 
enemy  within  the  meaning  of  the  Act  of  Congress  of  October  6, 1917,  known  a« 
the  Trading  with  the  Enemy  Act" ;   that  ''when  the  said  August  Zinsser,  Jr^ 
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receired  from  Bolanda  Noeggerath  the  said  asslgnineiit  executed  by  ber,  ne 
knew  tJliat  she  was  an  alien  enemy  within  the  meaning  of  the  Trading  with  the 
Enemy  Act;  and  that  the  plaintiffs  had  the  same  knowledge  when  they  re- 
ceived from  Zinsser  the  said  assignments  and  presented  them  to  the  defend- 
ant." 

The  following  fact  was  also  found: 

"On  or  about  Jannaiy  20^  1919,  the  said  August  Zinsser,  Jr.,  received,  from 
the  American  vioe  consul  in  Rotterdam,  a  letter,  dated  January  8,  1919, 
stating  that  the  said  Rolanda  Noeggerath  was  then  residing  at  Munich,  Ba- 
varia, and  thus  giving  positive  information  that  she  was  an  alien  enemy, 
within  the  meaning  of  the  Trading  with  the  Knemy  Act" 

The  learned  court  at  Special  Term  found  as  a  OMiclusion  of  law: 

"That  when  the  defendant  received  the  above-mentioned  letter  from  A. 
Zinsser,  Jr.,  dated  November  1,  1918,  the  defendant  was  put  upon  Inquiry  as 
to  the  then  whereabouts  of  the  said  Rolanda  Noeggerath,  and  thereupon  the 
defendant  became  charged  with  all  the  knowledge  which  a  diligent  investiga- 
tion would  disclose,  including  knowledge  of  the  fact  that  the  said  Bolanda 
Noeggerath  was  an  alien  enemy  at  that  tima  That  thereupon  it  became  the 
defendant's  duty  to  notify  the  Alien  Property  Custodian  of  the  subscriptioQ 
rights  which  had  attached  to  the  stock  standing  in  the  name  of  the  said 
Rolanda  Noeggerkth  on  the  defendant's  books." 

Nothing  appears  in  the  letter  of  November  1st  which  suggests  that 
Mrs.  Noeggerath  was  an  enemy  alien.  On  the  contrary,  the  evidence 
is  that  Zinsser's  position  then  was  that,  so  far  as  he  knew,  Mrs.  Noeg- 
gerath was  in  Holland,  and  there  was  not  the  slightest  intimation  then 
given  that  she  was  living  in  Germany. 

[2]  We  are  of  opinion  that  upon  the  undisputed  facts  the  conclusion 
reached  by  the  learned  court  cannot  stand.  In  the  first  place  there  was 
no  such  issue  tendered  by  the  pleadings  as  that  implied  in  that  conclu- 
sion. It  has  already  been  shown  that  the  complaint  was  based  upon 
the  ground  that  the  defendant  had  agreed  to  extend  the  time  within 
whieh  the  plaintiffs'  assignor  might  complete  her  subscription.  Such 
an  agreement  was  not  proved,  tod  the  court  so  found.  Plaintiffs  have 
thus  obtained  a  recovery  upon  a  totally  different  cause  of  action  from 
that  which  they  brought  into  court.  There  was  no  motion  made  to 
amoid  the  complaint,  nor  was  there  any  motion  made  to  conform  the 
pleadings  to  proofs,  if  there  were  any,  virihich  would  warrant  an  amend- 
ment. 

[3]  But,  assuming  that  there  was  an  issue  which  would  justify  the 
court's  consideration  of  the  question  of  law  invol\«d  in  the  finding 
above  quoted,  we  are  of  opinion  that  there  would  be  no  legal  justifica- 
tion therefor.  There  is  no  doubt  that,  in  the  case  of  an  increase  in  the 
capital  stock  of  a  corporation,  each  stockholder  is  entitled  to  subscribe 
to  his  proportionate  number  of  the  new  shares  upon  the  same  terms 
as  the  other  stockholders.  But  this  right  is  subject  to  the  conditions 
imposed  by  the  majority  of  the  stockholders  in  authorizing  the  increase. 

''A  majority  of  the  stockholders,  as  part  of  their  power  to  increase  the 
stock,  may  attach  reasonable  conditions  to  the  disposition  thereof.  •  •  • 
The  new  stock  belongs  to  the  old  stockholders  in  proportion  to  their  holding 
of  old  stock,  subject  to  compliance  with  the  lawful  terms  upon  which  it  is 
issued."  Stokes  y.  Continental  Trust  Co.,  18fi  N.  Y.  285,  298,  299,  78  N.  E.  1090, 
lOM  (12  L.  R.  A.  [N.  S.]  969,  9  Ann.  Gas.  738). 
194N.T.S.— 6 
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[4]  Section  63  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59) 
authorizes  a  majority  of  the  stockholders  to  increase  the  capital  stock 
at  a  meeting  held  upon  two  weeks'  notice  to  the  stockholders,  published 
and  mailed  to  their  last  known  post  office  address.  In  the  case  at 
bar,  the  acknowledged  ag:ent  of  the  plaintiffs'  assignor  had  received  all 
the  notices  required  by  t5ie  statute,  and  had  actualnotice  of  the  action 
of  the  stockholders  to  increase  the  stock,  and  of  the  terms  and  con- 
ditions under  which  such  increase  was  to  be  effectuated.  If  a  stock- 
holder fails  to  exercise  his  right  within  the  time  fixed,  he  must  be 
deemed  to  have  waived  his  right.  Hoyt  v.  Shenango  Valley  Steel 
Co.,  207  Pa.  208,  56  Atl.  422;  Sewall  v.  Eastern  R.  Co.,  9  Cush. 
(Mass.)  5;  Baltimore  City  Pass.  Ry.  Co.  v.  Hambleton,  77  Md.  341, 
26  Atl.  279 ;  Hart  v.  St.  Charles  St.  Ry.  Co.,  30  La.  Ann.  758. 

In  Pearson,  v.  London  &  Croydon  Ry.  Co.,  14  Sim.  541,  an  English 
case,  a  notice  of  the  right  to  subscribe  to  new  stock  was  issued  on  July 
25th,  which  contained  the  statement  that  the  right  must  be  exercised  on 
or  before  August  10th.  The  court  held  that  a  stockholder  lost  that 
right  by  not  subscribing  before  the  last-mentioned  date,  notwithstand- 
ing that  he  was  in  Naples,  and  actually  did  not  receive  the  notice 
until  August  12th.  There  is  no  claim  made,  nor  any  fact  found  in  the 
case,  that  the  notice  was  not  sent  within  z,  reasonable  time,  or  that  the 
conditions  attached  to  the  right  to  subscribe  were  unreasonable.  It 
has  already  been  shown  that  as  matter  of  fact  the  defendant  was  noti- 
fied by  Mr.  Zinsser,  the  agent  of  plaintiffs'  assignor,  that  he  believed 
that  she  was  a  resident  of  Holland.  Hence,  when  the  213  shares  were 
sold  on  December  20,  1918,  the  defendant  had  no  reason  to  suspect  that 
the  assignor  was  residing  in  Germany. 

[5,  6]  Besides,  if  it  be  assumed  that  the  defendant  was  charged 
with  the  active  duty  of  inquiry  as  to  the  whereabouts  of  Rolanda  Noeg* 
gerath,  what  more  could  it  have  done  than  to  accept  the  word  of  her 
agent  as  to  his  belief  as  to  where  she  lived?  Her  agent  was  presum- 
ably the  best  source  for  ascertaining  the  place  of  her  residence.  The 
good  faith  of  the  defendant  is  clearly  indicated  by  the  fact  that  it 
extended  the  assignor's  time  for  subscribing  and  paying  for  the  stock 
to  December  16,  1918,  in  reliance  upon  Zinsser's  statement  that  he 
believed  that  she  was  residing  in  Holland.  It  is  difficult  to  understand 
how  the  defendant  could  have  been  expected  to  notify  the  Alien  Prop- 
erty Custodian  of  the  subscription  rights  which  had  attached  to  the 
stock  standing  o»  the  defendant's  books  in  Mrs.  Noeggerath's  name, 
when  defendant  had  no  reason  to  tliink  that  she  was  an  enemy  alien. 
If  any  one  owed  a  duty  to  notify  the  Alien  Property  Custodian,  it 
was  Zinsser,  the  agent  of  plaintiffs'  assignor.  No  case  has  been  cited 
to  us  in  support  of  the  legal  proposition  that  any  duty  devolved  upon 
the  defendant  to  discover  the  whereabouts  of  its  stockholder  under  the 
circumstances  here  appearing.  Even  if  there  were  any  such  duty  up- 
on defendant,  the  burden  devolved  upon  the  plaintiffs  to  show  that 
the  defendant  had  notice  of  the  German  residence  of  its  shareholder 
before  December  20,  1918. 

But  there  are  other  reasons  why  the  plaintiffs  are  not  entitled  to 
recover.    The  learned  trial  court  correctly  found  that  "at  all  times  ir  en- 
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tioned  in  the  complaint  said  Rolanda  Noeggerath.  was  an  American 
citizen  residing  in  Munich,  Germany,  and  was  an  alien  enemy**  within 
the  meaning  of  the  act.  The  transfer  of  the  subscription  warrant  by 
plaintiffs'  assignor  in  Munich  on  December  21,  1918,  was  therefore 
absolutely  void  within  the  meaning  of  the  Act  of  Congress  of  October 
6,  1917,  known  as  the  Trading  with  the  Enemy  Act. 

It  does  not  require  the  citation  of  many  authorities  in  support  of 
the  rule  that  no  cause  of  action  may  be  maintained  upon  an  act  which 
is  in  violation  of  the  law.  McMullen  v.  Hoffman,  174  U.  S.  639,  19 
Sup.  Ct.  839,  43  L.  Ed.  1117;  Messersmith  v.  American  Fidelity  Co., 
187  App.  Div.  35,  175  N.  Y.  Supp.  169;  Hart  v.  City  Theaters  Co., 
215N.Y.  322,  109N.E.497. 

The  judgment  must  be  reversed  on  the  law  and  the  facts,  with  costs, 
and  the  findings  of  fact  and  the  conclusions  of  law  contained  in  the 
decision  excepted  to  by  the  defendant  are  reversed,  and  the  proposed 
findings  of  fact  and  the  conclusions  of  law  requested  by  the  defendant, 
which  were  refused  by  the  trial  court,  must  be  made,  and  the  complaint 
dismissed,  with  costs.    Settle  order  on  notice. 

LAUGHLIN,  DOWLING,  and  SMITH,  JJ.,  concur. 
MERREUU  J.,  dissents. 


(200  App.  Dir.  811) 

SMITH  V.  JOHNSON  et  «L 

(Supreme  Court,  AppeUate  Dlyislon,  First  Department    April  21,  1922.) 

1.  Witts  ^=s>707(2)— Where  trustee   represented  oonflloting   trusts,  cestui   que 

trust,  defending  herself  and  others,  reimbursed  for  expense. 

Where  testator  directed  that  trust  fttnde  be  paid  as  his  wifle*8  will 
might  direct,  and  that  he  be  deemed  to  ha^e  predeceased  her  if  order  of 
death  was  uolcnown,  and  the  wife  made  her  will  at  the 'same  time,  and 
the  troRtee  appointed  under  the  testator's  will  was  also  trustee  under 
the  wife*8  will,  and  represented  interests  of  cestuis  que  trust  under  botli 
wills,  which  interests  were  conflicting  in  an  action  to  construe  the  bus- 
band's  win  to  determine  whether  any  property  passed  thereunder  to  the 
wife,  a  cestui  que  .trust,  defending  for  herself  and  for  other  legatees 
under  the  wife's  will,  is  entitled  to  reimbursement  from  the  ef^tate  for 
expense  incurred  before  the  appointment  of  a  new  trustee  for  the  wife's 
estate,  but  expenses  incurred  thereafter  were  not  recoverable. 

2.  Wilis  ^s»707(2)— Bepeflolary  of  trust,  defending  rights  under  will,  held  en- 

titled io  reimbursement  of  exponses,  notwithstanding  defense  by  guardian  ad 
litem  for  Infant  beneflclarles. 

Whfere  a  beneficiary  of  a  testamentary  trust  incurred  expenses  in 
maintaining  testatrix's  rights  under  her  husband's  will,  the  trustee's  fn- 
terests  being  conflicting,  because  he  represented  both  estates,  such  oene- 
flciary's  right  to  reimbursement  was  not  affected  by  the  fact  that  a 
guardiah  ad  litem  represented  other  beneficiaries  with  adverse  interests. 

3.  Wills  ^=9707(2)— >Th at  some  beneflclarles  did  Sot  desire  contest  to  preserve 

estate  did  not  defeat  another's  right  to  reimbursement  for  defending. 

Where  a  beneficiary  of  a  testamentary  trust  incurred  expenses  in 
maintaining  testa trix*s  right  under  her  husband's  will,  the  trustee's  in- 
terests being  conflicting,  because  he  represented  both  estates,  that  some 
of  the  beneflclarles  did  not  desire  the  protection  of  the  estate  did  not  de- 
prive the  defending  beneflciary  of  her  right  to  reimbursement  from  tlie 
estate  for  expenses  incurred.  , 

^B»For  oUi«r  oasoe  Me  same  topic  A  KJ5T-NUMBEB  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


68  194  NBW  TORE  SUPPLBMENT  (Sup.  Ct 

4. •Wills  <gs»707(l)— Where  cestui  que  trust  dsfended  on  aeeovnt  ef  eenllietiig 
Interest  of  trustee,  statute  ilmitlng  ailowiince  inapplicable. 

Where  a  beneflciary  of  a  testamentary  trust  incurred  expenses  In  main- 
taining testatrix's  rights  under  her  husband's  will,  and  applies  for  an 
allowance  from  the  estate  for  servioes,  the  statutory  limitations  do  not 
apply. 

Clarke,  P.  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Dorothy  Elizabeth  Smith  against  Margaret  E.  V.  Johnson 
and  others.  From  a  judgment  of  the  Supreme  Court,  entered  oh  a  de- 
cision after  trial  at  Special  Term,  plaintiff  aiq>eals.  Reversed,  and 
judgment  directed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  J  J. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (Selden  Bacon,  of 
New  York  City,  of  counsel),  for  appellant. 

Alfred  Hayes,  of  New  York  City,  for  respondents  Baylies, 

Fitch  &  Grant,  of  New  York  City  (Ashbel  P.  Fitch,  of  New  York 
City,  of  counsel),  for  respondents  M.  F.  S.  and  J.  C.  Browne. 

Stanchfield  &  Le\'y,  of  New  York  City  (J.  Arthur  Leve,  of  New 
York  City,  of  coimsel,  and  Wm.  M.  Parke,  of  New  York  City,  on  the 
brief) ,  for  respondent  Gertrude  Frances  Browne. 

Alfred  H.  Townley,  of  New  York  City,  for  respondent  Smith. 

Stewart  &  Shearer,  of  New  York  City  (McCready  Sykes,  of  New 
York  City,  of  counsel,  and  Wm.  A.  W.  Stewart,  of  New  York  City, 
on  the  brief),  for  respondent  United  States  Trust  Co.  of  New  York. 

SMITH,  J.  [1]  This  action  was  brought  to  have  the  expenses  in- 
curred by  the. plaintiff  in  maintaining  the  rights  of  the  executor  and 
trusiee  uniier  tlie  will  of  Frances  May  Fowles  to  legacies  to  that  estate 
and  trust  fund  under  the  will  of  Charles  Frederick  Fowles,  charged 
upon  tlie  funds  recovered  for  the  estate,  which  amounts  to  about  $300.- 
000,  the  recovery  of  all  of  which  was,  she  maintains,  due  to  her  efforts. 

Charles  Fowles  and  Frances  Fowles  were  husband  and  wife.  She 
had  a  little  property,  of  the  value  only  of  about  $2,500.  His  estate 
amounted  to  upwards  of  $1,000,000.  They  both  left  wills.  The  will 
of  Charles  Fowles,  after  giving  certain  legacies,  gave  to  his  wife, 
Frances  Fowles,  $5,000;  to  his  daughter  Gertrude  Browne,  $5,000: 
to  his  daughter  Gladys  Mary  Baylies,  $5,000;  and  to  the  sister  of.  his 
wife,  this  plaintiff,  $5,000.  To  his  wife,  Frances  Fowles,  he  gave  the 
real  property  and  buildings  erected  tiiereon,  known  as  "Fairmile 
Court,"  situated  in  Cobham,  county  of  Surrey,  England,  provided, 
however,  that  his  said  wife  should  elect  to  take,  the  same  on  the  basis 
of  a  valuation  of  £8,250,  which  sum  should  be  charged  against  her 
share  of  his  residuary  estate,  as  thereinafter  provided.  He  gave  to 
Frances  Fowles  the  personal  property  in  connection  with  that  estate. 
He  further  gave  to  his  executors  the  full  power  of  sale.  In  the  eighth 
provision  of  his  will  he  provided  that  all  the  rest  and  residue  of  his 
estate,  both  real  and  personal,  should  be  divided  into  three  parts,  the 
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first  part  of  which  should  consist  of  45  per  cent  thereof,  and  the  other 
two  parts  or  portions  of  which  should  each  consist  of  27%  per  ccnt- 
thereof .  The  first  portion,  consisting  of  45  per  cent.,  he  gave  and  be- 
queathed to  the  trustees  thereafter  named,  for  the  use  and  benefit  of 
his  wife,  Frances  May  Fowles,  to  hold  and  invest  the  same,  to  collect 
and  receive  any  and  all  the  income,  interest,  and  increment  due  there- 
on, and  pay  over  to  his  said  wife  semiannually  during  her  life.  Upon 
her  death  the  trust  should  cease,  and  the  funds  should  be  distributed 
as  follows :  One-half  thereof  was  to  be  paid  pursuant  to  the  provi- 
sions of  such  last  will  and  testament — 

"as  my  wife  may  leave,  hereby  conferring  tipon  my  said  wife  the  power  to 
dispose  of  the  said  one-half  by  last  wiU  and  testament  duly  execated  by  her, 
and  in  the  event  that  my  said  wife  shall  fail  to  make  testamentary  disposi- 
tion of  said  onelialf  thereof,  the  same  shaU  be  divided  into  two  equal  por- 
tions and  such  two  eqnal  portions  to  pay  over  pursuant  to  the  provisions  of 
subdivisions  B  and  O  of  this  my  will.  One  portion  passing  under  said  sub- 
division B  and  one  such  portion  passing  under  said  subdivision  O." 

And,  further,  one-quarter  thereof  was  to  pass — 

''pursuant  to  the  provisions  of  subdivision  B,  of  this  article,**  and  "another  one- 
quarter  pursuant  to  the  provisions  of  subdivision  O  of  this  article." 

Under  stfbdivision  B,  he  provides  that  the  second  part  or  portion  of 
his  residuary  estate,  consisting  of  27%  per  cent,  thereof,  and  the  addi- 
tions thereto,  as  hereinbefore  provided,  should  be  pven  to  the  trustees 
for  the  use  and  benefit  of  his  daughter  Gertrude  Browne  during  her 
life,  and  upon  her  death  to  her  children.  Under  subdivision  C,  he  pro- 
vides that  the  third  portion  of  his  residuary  estate,  consisting  of  27% 
per  cent,  thereof,  shall  go  to  his  trustee  for  the  benefit  of  Gladys  Mary 
Baylies  for  her  life,  and  the  remainder  to  her  children* 

The  ninth  provision  of  the  will  reads  as  follows : 

"In  the  event  that  my  said  wife  and  myself  should  die  simultaneously  or 
under  such  circumstances  as  to  render  it  impossible  or  difficult  to  deter* 
mine  who  predeceased  the  other,  I  hereby  declare  it  to  be  my  will  that  it^shall 
he  deemed  that  I  shall  have  predeceased  my  said  wife,  and  that  this  my  will 
and  any  and  all  its  provisions  shall  be  construed  on  the  assumption  and  basis 
that  I  shall  have  predeceased  my  said  wife." 

He  then  nominated  as  tfie  executors  of  his  will  his  wife,  Frances 
Fowles,  and  Stevenson  Scott,  and  as  trustees  under  his  will  he  nominat- 
ed the  same  persons,  together  with  the  Columbia  Trust  Company. 

The  will  contained  other  provisions  which  are  not  material  to  the 
questions  here  raised. 

The  will  of  Frances  May  Fowles,  executed  upon  the  same  day,  gave 
three  legacies  of  £500  each  to  Margaret  E.  V.  Johnson  Florence  M.  D, 
Taylor,  and  L-ilian  E.  Minett.  The  rest  arid  residue  of  her  estate,  in- 
cluding any  and  all  property  as  to  which  she  might  have  the  power  of 
disposition  by  will,  hy  virtue  of  the  provisions  of  the  last  will  and  tes- 
tament of  her  husband,  Charles  Frederick  Fowles,  she  gave  and  be- 
queathed to  her  trustees  thereinafter  named,  for  the  use  and  benefit  of 
her  sister,  Dorothy  Elizabeth  Smith,  this  plaintiff,  for  life,  and  at  her 
death  one-third  thereof  was  to  pass  to  Kenneth  Charles  Smith,  the  son 
of  said  Dorodiy  Elizabeth  Smith,  or,  if  he  should  not  then  be  living,  in 
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equal  shares  to  the  issue  of  said  Kenneth  Charles  Smith,  one  third 
thereof  to  ^ertrude  Frances  Browne,  and  the  other  third  to  Gladys 
Mary  Baylies,  or  their  issue,  in  case  they  should  not  be  living.  This 
will  contained  the  same  power  of  sale,  and  her  husband,  Charles 
Fowles,  and  Stevenson  Scott  were  nominated  as  executors  and  trustees 
thereof.  After  the  death  of  Charles  Fowles  and  Frances  Fowles,  their 
several  wills  were  probated,  and  Stevenson  Scott  and  the  Columbia 
Trust  Company  became  the  trustees  under  the  will  of  Charles  Fowles, 
and  Stevenson  Scott  became  trustee  under  the  will  of  Frances  Fowles. 

The  question  then  arose  as  to  the  construction  of  the  will  of  Charles 
Fowles.  It  was  contended,  on  the  one  hand,  that,  as  both  parties  died 
presumptively  at  the  same  time,  Frances  Fowles  did  not  survive  CharlQs 
Fowles,  and  therefore  no  property  whatever  passed  to  her  under  his 
will.  On  the  other  hand,  it  was  contended  that,  inasmuch  as  he  had 
provided  that,  in  case  of  their  death  by  common  accident,  Charles 
F-owles  should  have  been  presumed  to  have  died  before  his  wife  died, 
under  that  provision  the  property  in  the  will  in  behalf  of  his  wife  pass- 
ed to  her  executors  and  trustees  under  her  will.  The  trustees  of  the 
will  of  Charles  Fowles  thereupon  commenced  a  proceeding  in  the  Sur- 
rogate's Court  for  the  construction  of  the  will.  There  were  then  three 
groups  of  infants :  One,  the  child  of  this  plaintiflE,  who  was  entitled 
to  a  residuum  under  the  trust  created  by  the  will  of  Frances  Fowles ; 
one,  the  children  of  Gertrude  Browne,  a  child  of  Fowles  by  a  former 
marriage;  and  the  third  group,  the  children  of  Gladys  Baylies,  another 
daughter  of  Charles  Fowles  by  a  prior  marriage.  In  that  proceeding 
A.  Perry  Osbom,  an  attorney,  was  appointed  a  special  guardian  for  all 
five  of  the  infants. 

Upon  this  application  for  the  construction  of  the  will,  therefore, 
Stevenson  Scott  represented  both  estates,  the  estate  of  Charles  Fowles 
and  the  estate  of  Frances  Fowles.  These  interests  were  conflicting  in- 
terests, and  in  the  application  to  the  surrogate  he  stated  the  facts  and 
the  claims  of  all  parties,  recognized  that  they  were  conflicting,  and< 
stated  that,  in  his  opinion,  nothing  passed  under  the  will  of  Frances 
Fowles  or  her  estate.  Osborn  was  the  guardian  ad  litem  of  the  five 
children.  Of  those  five  children,  Kenneth  Smith  was  interested  to  es- 
tablish the  fact  that  the  property  passed  to  Frances  Fowles'  estate,  and 
the  children  of  Gertrude  Browne  and  Gladys  Baylies  had  adverse  inter- 
ests, because,  under  the  alternative  provision  under  the  will  of  Charles 
Fowles,  if  nothing  passed  to  the  estate  of  Frances  Fowles,  it  would  all 
go  to  their  parents  for  life,  with  remainder  to  themselves.  This  in- 
terest was,  of  course,  greater  than  th^  interest  they  would  have  if  it 
were  held  that  the  estate  passed  to  Frances  Fowles,  to  be  disposed  of 
under  her  will,  and  therefore  the  interests  of  these  children  were  direct- 
ly in  conflict.  There  was,  therefore,  at  that  time  no  person  to  represent 
the  estate  of  Frances  Fowles  and  the  trusts  thereby  created.  As  before 
said,  Stevenson  Scott  represented  interests  adverse  to  that  estate  as 
the  executor  and  trustee  of  the  estate  of  Charles  Fowles.  Osbom,  the 
guardian,  represented  the  interests  of  the  children  of  Gertrude  Browne 
and  Gladys  Baylies,  which  were  adverse  to  the  interests  of  Kenneth 
Smith,    it  was  therefore  entirely  proper,  if  not  necessary,  to  protect 
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the  estate  of  Frances  Fowles,  that  some  person  without  an  adverse 
interest  should  represent  that  estate.  The  three  other  legatees  under 
the  will  of  Frances  Fowles  had  small  legacies  only,  and  could  not  af- 
ford to  assume  the  litigation,  and  there  was  no  one  to  defend  the  es- 
tate of  Frances  Fowles,  and  the  trust  created  thereby,  except  this 
plaintiff..  It  Stevenson  Scott  had  not  represented  both  estates,  and  if 
the  Frances  Fowlfe  estate  had  been  represented  by  a  separate  trustee 
and  executor,  it  is  clear  that  it  would  have  been  the  duty  of  that  sep- 
arate trustee  and  executor  to  defend  that  estate,  and  to  insist  upon  the 
rights  of  the  cestui  que  trust  under  the  trust  therein  created.  If  he  had 
done  so,  the  expenses  of  that  litigation  would  clearly  be  payable  out  of 
the  estate  of  Frances  Fowles,  and  out  of  the  corpus  of  the  trust  fund. 
This  plaintifif  might  have  proceeded  to  have  had  a  new  trustee  ap- 
pointed, but  the  proceedings  in  the  Surrogate's  Court  had  already  been 
commenced  by  the  filing  of  the  petition  of  the  executors  and  trustees  ^ 
of  Charles  Fowles'  estate.  Whether  she  would  have  been  successful 
in  having  another  trustee  appointed  is  a  matter  of  some  doubt. 

There  is  no  question  here  that  Stevenson  Scott  acted  conscientiously 
and  in  good  faitli,  and  the  surrogate  might  well  have  said  upon  such  an 
application  that  this  plaintiff  herself  should  go  in  and  make  that  de- 
fense as  representing  the  trustee;  and,  even  if  application  had  been 
made,  there  was  probably  little  chance  for  the  removal  of  Stevenson 
Scott  as  executor  and  trustee  under  Finances  Fowles'  will.  There  is 
no  likelihood  that  that  application  could,  have  been  determined  in  time, 
so  that  the  estate  of  Frances  Fowles  would  have  been  properly  repre- 
sented in  the  proceeding  brought  for  the  construction  of  the  will  of 
Charles  Fowles.  In  order,  therefore,  that  the  estate  of  Frances  Fowles 
and  the  trusts  under  her  will  might  be  defended,  as  every  cestui  que 
trust  had  the  right  to  insist  that  it  should  be,  it  was  necessary  for  this 
plaintiff,  having  been  made  a  party  to  this  proceeding  for  the  construc- 
tion of  the  will  of  Charles  Fowles,  to  defend  the  rights  of  the  estate 
of  Frances  Fowles  and  the  trusts  created  by  her  will  before  the  sur- 
rogate; and  this  she  did  successfully,  and  the  surrogate  held  that  the 
property  passed  to  Frances  Fowles'  estate  under  the  will  of  Charles 
Fowles,  notwithstanding  the  presumed  simultaneous  death,  by  reason 
of  the  ninth  provision  of  the  will  of  Charles  Fowles,  above  quoted. 

After  the  oral  argument  before  the  surrogate  upon  the  application, 
Osbom  saw  that  he  was  representing  conflicting  interests,  and  there- 
fore asked  to  be  relieved  as  the  special  guardian  of  Kenneth  Smith, 
and  he  was  so  relieved,  and  Egerton  L.  Winthrop  was  appointed  spe- 
cial guardian  for  Kenneth  Smith  in  his  place.  Thereupon  Mr.  Win- 
throp undertpok  the  administration  of  the  trust  in  behalf  of  the  infant 
he  represented,  and,  together  with  this  plaintiff,  they  argued  the  appeal 
in  the  Appellate  Division  (176  App.  Div.  637,  163  N.  Y.  Supp.  873), 
where  the  judgment  of  the  surrogate  (95  Misc.  Rep.  48,  158  N.  Y. 
Supp.  456)  was  reversed,  and  it  was  held  that  the  estate  of  Frances 
Fowles  took  nothing  under  the  will  of  Charles  Fowles,  because  of  her 
presumed  simultaneous  death.  Thereafter  Stevenson  Scott  resigned 
as  executor  and  trustee  of  the  will  of  Frances  Fowles,  and  the  United 
States  Mortgage  &  Trust  Company  was  appointed  administrator  with 
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the  will  annexed  and  trustee  in  his  place,  and  in  the  Court  of  Appeals 
(222  N.  Y.  222;  118  N.  E.  611,  Ann.  Cas.  1918D,  834)  briefs  were 
filed  by  Winthrop  as  special  guardian  of  Kenneth  Smith,  and  by  Mr. 
Bacon  as  the  att5mey  for  this  plaintiff  and  also  the  attorney  for  the 
United  States  Mortgage  &  Trust  Company,  which  was  then  the  trus- 
tee of  the  estate  of  Frances  Fowles. 

The  Special  Term  has  found  that  the  services  <n  the  Surrogate's 
Court  were  reasonably  worth  the  sum  of  $6,000,  and  upon  appeal  to 
the  Appellate  Division  the  sum  of  $6,000,  and  upon  appeal  to  the  Court 
of  Appeals  the  sum  of  $10,000.  Special  counsel  was  employed  in  the 
Court  of  Appeals  to  argue  the  case  in  behalf  of  those  representing  the 
estate  of  Frances  Fowles.  In  the  Court  of  Appeals  the  decision  of  the 
Appellate  Division  was  reversed,  and  the  decision  of  the  surrogate 
affirmed,  and  under  that  decision  the  estate  of  Frances  Fowles  became 
,  possessed  of  nearly  $300,000,  and  it  is  from  this  fund  that  this  plain- 
tiff seeks  reimbursement  for  all  the  expenses  to  which  she  has  been 
subjected  in  the  proceedings  in  the  Surrogate's  Court,  in  the  Appellate 
Division,  and  in  the  Court  of  Appeals. 

I  have  said  that  it  was  necessary  for  this  plaintiff  to  represent  the 
estate  of  Frances  Fowles  before  the  surrogate,  by  reason  of  the  ad- 
verse interests,  both  of  Scott  as  executor  and  as  trustee,  and  of  the 
special  guardian  as  representing  all  five  of  the  infants.  Clearly  the 
same  necessity  did  not  exist  in  the  Court  of  Appeals,  because  there 
Stevenson  Scott  was  no  longer  the  representative  of  the  estate  of 
Frances  Fowles,  or  of  the  trust  created  thereby;  but  he  had  resigned, 
and  the  United  States  Mortgage  &  Trust  Company  had  been  appointed 
hi  his  place,  and  was  there  representing  the  estate.  Without  proof  that 
the  United  States  Mortgage  &  Trust  Company  refused  to  protect  that 
estate,  there  was  no  necessity  shown  for  this  plaintiff  to  continue  in 
that  litigation.  She  had  been  made  a  party  to  the  proceeding,  and  had 
the  right  to  continue  in  the  litigation;  but  in  the  litigation  in  the  Court 
of  Appeals,  where  the  estate  was  competently  represented  both  by  the 
United  States  Mortgage  &  Trust  Company  and  by  Winthrop  as  special 
guardian  of  the  infants,  the  necessity  for  such  continuance  had  ceased, 
and  her  appearance  in  the  Court  of  Appeals  was  simply  to  protect  her 
own  interest,  and  not  necessary  to  protect  the  estate  of  Frances  Fowles 
or  the  trusts  thereby  created.  Mr.  Bacon  had  been  employed  by  the 
United  States  Mortgage  &  Trust  Company  to  defend  the  interest  of 
that  estate.  For  whatever  reasonable  sum  the  United  States  Mortgage 
&  Trust  Company  would  have  to  pay  to  him  to  defend  that  interest, 
it  may  present  its  claim  for  reimbursement  from  this  estate. 

[2]  In  the  Appellate  Division  another  question  is  presented.  Scott 
was  still  the  trustee  of  both  estates,  with  adverse  interests,  but  Kenneth 
Smith  was  represented  by  Winthrop,  who  is,  concededly,  a  competent 
man  to  represent  his  interests.  The  presumption  is  that  the  interests 
of  Kenneth  Smith  would  have  been  competently  defended,  and  that  de- 
fense, if  successful,  would  ipso  facto  have  inured  to  the  benefit  of  the 
estate  of  Frances  Fowles  and  of  all  the  cestuis  que  trust  under  the  will 
of  Frances  Fowles.  But  Winthrop  represented  only  the  estate  of  Ken- 
neth Smith,  one  of  the  beneficiaries  under  the  will  of  Frances  Fowles. 
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He  did  not  represent  the  specific  legatees,  nor  the  interest  of  Mrs. 
Smith,  the  life  tenant  under  the  will  of  Frances  Fowles.  If  he  could 
have  settled  that  litigation  by  payment  to  him  for  a  sum  which  would 
amply  indemnify  the  infant  which  he  represented  he  would  no  longer 
have  had  any  interest  or  right  to  continue  the  appeal  in  the  Appellate 
Division,  and  that  appeal  would  have  been  abandoned  by  him  at  the 
last  moment,  and  the  estate  of  Frances  Fowles  and  of  these  legatees 
would  then  have  been  unrepresented.  This  contingency  might  proper- 
ly have  been  considered  by  this  appellant  in  the  continuance  of  her 
efforts  to  obtain  for  herself  and  for  the  other  legatees  under  the  will 
the  benefits  thereof,  and  to  have  those  interests  safeguarded.  In  my 
judgment  the  court  would  have  directed  her  so  to  act,  and  her  partici- 
pation in  the  appeal  to  the  Appellate  Division  was  therefore  proper 
and  necessary  to  the  full  protection  of  the  rights  of  the  estate  of 
Frances  Fowles  and  all  parties  interested  under  her  will.  By  reason 
of  the  necessity  and  propriety  of  her  so  acting,  the  court  may  now 
impress  upon  the  fund  which  was  obtained,  in  part  at  least,  by  such 
participation,  any 'reasonable  expense  which  she  might  have  incurred 
therein.  With  the  propriety  and  necessity  of  her  participation  in  that 
appeal,  it  is  inunaterial  whether  her  attorney  took  the  laboring  oar, 
or  whether  the  same  was  taken  by  the  special  guardian  of  the  infant, 
as  long,  only,  as  the  sum  found  may  be  deemed  to  be  a  reasonable 
compensation  for  the  moneys  expanded  by  her  therefor.  The  special 
guardian  claims  no  part  of  this  ftmd,  but  I  interpret  the  finding  of 
Ae  court  to  the  effect  that  the  reasonable  reimbursement  to  her  attor- 
ney was  the  sum  of  $6,000,  as  found  to  be  a  reasonable  compensation 
for  the  work  of  her  attorney  in  her  behalf. 

No  case  is  cited  which  presents  this  precise  situation.  If  the  estate 
of  Prances  Fowles  had  been  represented  by  a  different  executor  and 
trustee  from  the  one  representing  the  estate  of  Charles  Fowles,  it 
would,  as  above  stated,  have  been  his  dear  duty  to  have  defended  the 
claim  of  the  estate  of  Frances  Fowles.  For  that  defense  he  would  have 
beai  entitled  to  his  expenses  from  the  fund  which  he  secured  from 
the  estate.  The  right  of  a  third  party,  having  a  personal  interest  in 
the  estate  or  trust,  to  act  as  quasi  trustee  in  behalf  of  the  estate  arises 
only  from  the  necessity  of  the  situation,  and  that  necessity  may  be 
created  by  the  absence  of  any  trustee  who  can  act  impartially  for  the 
estate,  as  well  as  by  the  refusal  of  the  trustee  to  act  for  the  estate. 
The  expense  to  the  estate  was  presumably  no  greater  by  reason  of  the 
defense  conducted  by  this  plaintiff  than  by  reason  of  a  defense  con- 
ducted by  some  trustee  under  duty  to  act  The  personal  interest  of 
the  plaintiff  to  establish  her  rights  in  no  way  should  deprive  her  of  her 
equitable  claim  for  reimbursement  of  the  expenses  of  that  litigation, 
where  she  acted  by  necessity  for  the  lack  of  a  disinterested  trustee. 
The  plaintiff  was  given  a  life  estate  in  the  trust  fund  created  under  the 
will  of  Frances  Fowles.  That  life  estate  may  be  more  or  less  valu- 
able, according  to  the  number  of  years  she  might  live.  It  would  be 
inequitable  that  she  should  be  required  to  pay  from  the  proceeds  of 
that  life  estate  for  her  defense  in  behalf  of  the  Frances  Fowles  estate, 
made  necessary  under  the  situation  as  it  existed  in  Surrogate's  Court 
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and  in  the  Appellate  Division,  where  her  contest  was  not  only  in  her 
own  interest,  but  in  the  interest  of  the  entire  estate,  in  which  she  was 
successful  in  obtaining  the  fund  from  which  this  reimbursement  for 
expenses  is  here  asked.  This  is  not  a  case  where  the  plaintiff  was 
acting  only  in  her  own  behalf,  but  her  success  necessarily  inured  to 
the  benefit  of  all  of  those  interested  in  this  fund  from  which  she  asks 
reimbursement.  If  a  trustee,  competent  to  protect  the  estate,  willfully 
refused  to  act,  and  the  plaintiff  had  imdertaken  the  burden  of  the  de- 
fense of  this  estate,  it  would  hardly  be  questioned  that  plaintiff 
would  be  entitled  to  her  reimbursement  for  her  expenses  in  the  contest 
which  she  had  succe^uUy  made.  In  the  case  at  bar  her  equitable 
right  to  such  reimbursement  is  not  less  potent  than  if  she  had  been 
compelled  to  act  through  the  refusal  of  a  trustee,  if  one  had  existed, 
to  act  for  the  estate  and  incidentally  for  her. 

[S]  It  is  further  urged  that  the  children  of  Gertrude  Browne  and 
Gladys  Baylies  are  being  asked  to  contribute  to  the  expenses  of  a  con- 
test which  they  did  not  desire,  as  they  would  receive  more  under  the 
will  of  Charles  Fowles  than  under  the  will  of  Frances  Fowles.  But 
this  is  a  mere  incident  in  the  situation.  If  these  children  of  Charles 
Fowles  had  not  been  named  under  the  will  of  Frances  Fowles  as  par- 
ties to  whom  the  trust  fund  should  eventually  in  part  pass,  this  ob- 
jection could  not  here  be  raised  to  the  plaintiff's  reimbursement  from 
this  fundi  That  they  were  named,  however,  as  remaindermen  of  the 
trust  created  by  Frances  Fowles,  through  her  generosity  to  them,  clear- 
ly does  not  deprive  this  plaintiff  of  her  equity  to  reimbursement  in  the 
defense  of  the  estate  of  Frances  Fowles.  That  equity  clearly  should 
not  be  defeated  by  reason  ©f  the  generosity  of  Frances  Fowles  in  giv- 
ing them  an  ultiniate  right  in  the  estate.  In  re  Steams  S.  &  L.  Co., 
225  Fed.  1,  140  C.  C.  A.  461 ;  Woodruff  v.  N.  Y.  L.'  E.  &  W.  R.  Co.. 
129  N.  Y.  27,  29  N.  E.  251 ;  Trustees  v.  Greenough,  105  U.  S.  527,  26 
L.  Ed.  1157;  Schoenherr  v.  Van  Meter,  215  N.  Y.  S48,  109  N.  E. 
625;   Strong  v.  Dutcher,  186  App.  Div.  307,  174  N.  Y.  Supp.  352. 

[4]  It  is  further  claimed  that,  under  the  provisions  of  the  Code, 
the  allowances  in  this  and  the  surrogate's  proceeding  are  limited  by 
statute.  If  the  Frances  Fowles  estate  had  at  all  times  been  represented 
by  a  trustee  with  no  adverse  interests,  the  expenses  of  the  trustee  in 
the  employment  of  counsel  in  properly  defending  that  estate  would  be 
ordered  paid  from  the  funds  which  he  has  created  by  reason  of  his 
energies.  Inasmuch,  therefore,  as  this  application  is  for  an  allowance 
from  the  estate  of  Frances  Fowles,  for  services  to  such  estate,  the 
statutory  limitations  do  not  apply.  See  Downing  v.  Marshall,  37  N. 
Y.  388;  Wetmore  v.  Parker,  52  N.  Y.  450. 

It  follows,  therefore,  that  to  the  extent  of  $12,000,  the  expenses  in 
the  Surrogate's  Court  and  in  the  Appellate  Division,  the  plaintiff  is 
entitled  to  have  these  moneys  paid  to  her,  acting,  as  stated  in  some 
cases,  as  quasi  trustee,  by  reason  of  the  necessity  of  her  acting  to  pro- 
tect the  estate  in  the  absence  of  any  trustee  who  could  impartially  take 
upon  himself  that  burden. 
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Judgment  should  therefore  be  reversed,  and  judgment  as  m£cated 
should  be  directed  for  plaintiff,  with  costs  in  this  court^and  in  the  Spe<- 
dal  Term.    Settle  order  on  notice. 

LAUGHUN,  MERRELL,  and  GREENBAUM,  JJ.,  concur, 

CLARKE,  P.  J.  I  concur  as  to  amount  allowed  for  counsel  fees, 
etc,  in  the  Sturogate's  Court  only. 


PRENSKY  V.  BRUNO  et  tf. 

(City  Court  of  New  York,  Trial  Term.    May  15,  1922.) 

Bills  and  notes  ^=9492,  496(3)— Where  exeoutlon  and  indorsement  denied  by 
proper  plea,  burden  on  plaintiff  to  prove. 

The  burden  of  proTing  the  execution  and  IndorseBaeacit  of  a  negotiable 
instrument  is  on  the  plaintiff,  provided  such  eizecution  and  indorsement 
are  denied  by  proper  plea. 

Action  bv  Joseph  M.  Prensky  against  Vincent  Bruno  and  another. 
Judgment  tor  defendants.  ^ 

Leo  Cohen,  of  New  York  City,  for  plaintiff. 
Joseph  J.  Jacobs,  of  New  York  City,  for  defendants. 

WENDEL,  J.  Plaintiff  indorsee  brought  this  action  against  the  de- 
fendants on  a  promissory  note,  alleged  to  have  been  made  and  executed 
by  them,  and  thereafter  for  value  and  before  maturity  indorsed  and  de- 
livered to  him.  The  answer  of  each  defendant  denies  the  execution, 
delivery,  and  indorsement  of  the  note.  Plaintiff  offered  the  note  in  evi- 
dence and  rested.  Defendant  thereupon  moved  to  dismiss  the  com- 
plaint, which  motion  was  denied.  Defendant  then,  without  offering 
any  evidence,  also  rested.  Both  sides  moved  for  a  direction,  upon 
which  motion  decision  was  reserved. 

The  burden  of  proving  the  execution  and  indorsement  of  a  negotiable 
instrument  is  on  the  plaintiff,  provided,  of  course,  such  execution  and 
indorsement  are  denied  by  proper  plea.  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  §  1225;  8  Corpus  Juris,  §  1302;  Matter  of  Pirie,  198 
N.  Y.  209,  214,  91  N.  E.  587,  19  Ann.  Cas.  672;  Donahue  v.  Bank  of 
America  (Sup.)  161  N.  Y.  Supp.  232.  As  the  answers  in  this  case 
deny  the  execution  and  delivery  of  the  note,  as  well  as  its  indorsement, 
it  is  evident  that  the  duty  rested  on  plaintiff  to  prove  such  execution, 
delivery,  and  indorsement. 

Plaintiff's  contention  is  that,  being  a  holder,  he  was  required  only  to 
offer  the  note  in  evidence,  and  he  thereby  made  a  prima  facie  case, 
creating  the  presumption,  not  only  that  the  note  was  made  for  value, 
but  that  he  was  a  holder  in  due  course.  This  doubtless  is  a  correct 
statement  of  the  law,  and  is  applicable  where  execution  and  indorse- 
ment of  the  instrument  sued  on  are  admitted;  but  it  does  not  mean 
Aat  the  necessity  of  proof  of  the  genuineness  of  the  signature  is  dis- 
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pensed  with  where  such  execution  and  indorsement  are  put  in  issue 
by  defendant's  plea.  Plaintiff's  misapprehension  is  probably  due  to  the 
expressions  contained  in  the  decisions  as  to  what  must  be  proted  to 
make  out  a  prima  facie  case,  most  of  them  failing  to  state  that  the  rule 
is  applicable  only  where  execution  and  indorsement  are  not  denied. 
See  Trop  v.  Gramercy  Chocolate  Co.,  187  App.  Div.  523,  175  N.  Y. 
Supp.  766;  Kopp  v.  Nichthauser,  118  Misc.  Rep.  258,  193  N.  Y.  Supp. 
51 ;  Wisner  v.  Osteyee  Bros.,  24  Misc.  Rep.  704,  53  N.  Y.  Supp.  793. 
A  reading  of  these  decisions,  however,  will  show  dearly  that  execution 
and  indorsement  were  not  in  issue. 
Judgment  for  defendant. 


tll8  Misc.  Rep.  595) 

In  re  FEARING'8  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  11,  1922.) 

Taxatloii  ^s»895(8)— Rule  .for  prorating  debts  of  nonresident  testator  to  eredl- 
ton  of  tlie  state  for  purpose  of  transfer  tax  stated. 

For  purpose  of  tax  on  the  transfer  of  property  within  the  state  of  a 
nonresident  testator,  fleduction  for  his  debts  to  creditors  of  the  state  la  to 
be  prorated  in  the  ratio  that  the  value  of  aU  the  taxable  property  in  the 
state  bears  to  the  value  of  the  gross  estate,  taxable  a^d  nontaxable,  in- 
cluding realty,  in  the  state,  excluding  property  in  the  state  specifically 
beaueathl^  (Tax  Law,  §  220,  subd.  3). 

In  the  matter  of  the  estate  of  George  R.  Fearing,  deceased.  From 
an  order  as  to  transfer  tax,  the  executors  appeal.    Appeal  sustained. 

Carter  Ledyard  &  Milbum,  of  New  York  City  (Heber  Smith,  of 
Ne\<r  York  City,  of  counsel),  for  appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C,  Carlton,  of 
New  York  City,  of  counsel),  for  State  Tax  Commission. 

FOLEY,  S.  Because  of  the  special  circumstances  of  this  nonresi- 
dent estate,  the  appeal  of  the  executors  should  be  sustained  in  the  fol- 
lowing particulars : 

The  deductions  for  debts  due  New  York  creditors  should  be  pro- 
rated in  the  ratio  that  the  value  of  all  the  taxable  property  in  this  state 
bears  to  the  value  of  the  gross  estate,  taxable  and  nontaxable,  including 
realty,  in  this  state  (but  excluding  property  within  the  state  specifically 
bequeathed).  Matter  of  Baylies'  Estate  (Sun)  148  N.  Y.  Supp.  912; 
Matter  of  Grosvenor's  Estate,  124  App.  Div.  331,  108  N.  Y,  Supp. 
926;  Matter  of  Grosvenor's  Estate,  126  App.  Div.  953,  111  N.  Y.  Supp. 
1121.  affirmed  193  N.  Y.  652, 86  N.  E.  1124;  Matter  of  Wittmann's  Es- 
tate, 112  Misc.  Rep.  168,  182  N.  Y.  Supp.  535.  The  rule  which  re- 
gards personalty  as  the  primary  fund  for  the  payment  of  debts  has 
no  application  to  the  present  estate.  The  New  York  personalty  left  by 
the  testator  exceeds  the  amount  of  his  debts  to  resident  creditors.  The 
residue  in  this  estate  consists  of  mingled  realty  and  personalty,  but 
imder  the  terms  of  the  will  it  passes  as  a  whole  and  is  to  be  taxed  upon 
its  pecuniary  value.  The  pdlicy  of  our  courts  has  been  to  sedc  a 
method  of  computation  which  fairly  taxes  the  value  of  the  transfer  of 
the  taxable  property  in  New  York.    The  exclusion  of  the  taxable  real 
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estate  in  fixing  the  ratio  unfairly  diminishes  the  proportionate  amount 
of  deductions,  and  ignores  the  real  net  value  of  the  transfer,  upon 
which  the  tax  is  ultimately  assessed.  The  clear  inference  from  the 
opinion  in  Matter  of  Westum's  Estate,  152  N,  Y.  93,  100,  46  N.  E. 
315,  is  that  d^bts  and  other  proper  charges  are  to  be  subtracted  from 
the  value  of  the  entire  property  transferred,  and  not  from  the  value  of 
the  personalty  only.  In  prorating  the  debts,  under  section  220,  sub- 
division 3,  Tax  Law  (Consol.  Laws,  c.  60),  therefore,  each  item  of  the 
estate — taxable  personalty,  nontaxable  personalty,  and  taxable  realty 
(excluding  specific  legacies) — must  be  deemed  to  bear  its  share  of  the 
debts. 

The  absurd  result  of  applying  the  method  used  in  the  order  appealed 
from  is  demonstrated  by  assuming  that  the  decedent  had  left  taxable 
personalty  of  the  value  of  $279,795^40  in  place  of  the  taxable  realty  of 
that  value,  actually  included  in  this  estate.  The  taxable  property  tranis- 
ferred  is  the  same,  but  in  the  hypothetical  case  a  deduction  of  approxi- 
mately $217,000  would  have  been  allowed,  instead  of  the  sura  of  $109,- 
235.32  actually  allowed  by  the  appraiser  in  his  method  of  computing 
the  ratio  by  excluding  the  real  estate.  By  the  latter  method,  therefore, 
the  tax  has  been  greatly  increased.  The  Tax  Law  does  not  fix  differ- 
ent rates  upon,  nor  discriminate  between,  taxable  realty  and  taxable 
personalty,  and  the  total  value  of  the  transfer  must  be  the  same,  re- 
gardless of  the  nature  of  the  property  transferred. 

The  appeal  on  this  ground  is  sustained.  Submit  order  on  notice  ac- 
cordingly.   Ordered  accordingly. 


(118  HiflC.  It«p.  697) 

In  re  SPANG'8  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  6,  1922.) 

Wills  «=»43l-^fter  deeree  holtfiig  will  of  noaresMent  Invalid,  papers  wUI  not  be 
transferred  to  courts  of  domicile. 

Under  Code  Civ.  Proc.  S  2515,  subd.  2,  carried  into  Surrogate's  Court 
Act,  as  section  45,  subd.  2,  providing  that  the  Surrogate's  Court  of  the 
county  wherein  a  nonresident  dies  leaving  personalty  within  the  state 
shall  have  jurisdiction  to  probate  the  will  of  deceased,  the  Surrogate's 
Court  in  New  York  CJity  had  jurisdiction  to  probate  the  will  of  a  resident 
of  Pennsylvania,  who  died  at  a  hotel  in  New  York  City,  leaving  personaltv 
within  the  state,  and  the  decree  of  that  court,  holding  the  will  invalid 
because  of  testatrix's  mental  incompetency,  was  condusive  on  all  persons 
receiving  notice  as  provided  by  l^w,  and  a  motion,  made  after  such  decree, 
to  send  the  propounded  paper  to  Pennsylvania  for  probate,  would  be 
denied. 

In  the  matter  of  the  last  will  and  testament  of  Rosa  E.  Spang,  de- 
ceased. After  decree  declaring  purported  wfll  invalid,  proponents 
moved  to  have  propounded  paper  sent  to  foreign  jurisdiction.  Motion 
denied. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edgar  T. 
Brackeft,  of  Saratoga  Springs,  of  counsel),  for  Mabel  Spang  Ancker. 
Francis  Sims  McGrath,  of  New  York  City,  for  petitioner. 
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COHALAN,  S.  A  paper  signed  by  Rosa  E.  Spang  was  offered  for 
probate  in  New  York  county  by  the  executors  therein  named.  A  trial 
was  had  before  this  court  and  a  jury,  which  trial  occupied  some  32 
days.  The  question  of  the  mental  capacity  of  Rosa  E.  Spang  was  at 
the  end  of  the  trial  submitted  to  the  jury,'  which  answei-ed  such  ques- 
tion in  the  negative.  Proponents  appealed  from  the  decree  entered  on 
such  verdict  to  the  Appellate  Division  of  this  Department  and  such 
decree  was  affirmed.  Permission  to  appeal  to  the  Court  of  Appeals  was 
asked  for  and  refused.  All  parties  who  had  any  interest  of  any  kind 
in  the  propounded  paper  received  notice  as  required  by  law  of  the  pro- 
ceedings in  this  court.  197  App.  Div.  310, 188  N.  Y.  Supp.  754.  A  mo- 
tion is  now  made  to  have  the  propounded  paper  sent  to  the  register  of 
wills  of  Allegheny  county,  state  of  Pennsylvania,  on  the  ground  that 
Rosa  E.  Spang  was  a  resident  of  that  county  and  state. 

The  jurisdiction  of  this  court  often  depends  upon  residence  or  domi- 
cile of  the  decedent,  but  does  not  necessarily  depend  upon  residence  or 
domicile. 

The  law  in  force  at  the  time  the  jurisdiction  of  this  court  was  in- 
voked by  the  proponents  (Code  Civ.  Proc.  §  2515,  subd.  2)  gave  this 
court  jurisdiction: 

"Where  the  decedent,  not  being  a  resident  of  the  state,  died  within  that 
county,  leaving  personal  property  within  the  state." 

This  law  is  still  in  force.  Surrogate's  Court  Act,  §  45,  subd.  2. 
Rosa  E.  Spang  died  at  the  Waldorf-Astoria  Hotel,  in  New  York  coun- 
ty, ^'leaving  personal  property  within  this  State."  This  court  thus  hav- 
ing jurisdiction  of  the  subject-matter,  every  step  prescribed  by  the 
Code  in  the  way  of  notice  of  the  proceeding  was  given  to  all  parties 
in  interest,  including  Mrs.  Hitchcock,  the  moving  party  herein^  a  1^- 
atee  named  in  the  propounded  paper. 

In  view  of  these  facts,  I  am  of  opinion  that  the  decree  denyiilg  pro- 
bate of  the  propounded  paper  is  binding  on  all  parties  interested  in  the 
proceeding,  and  that  to  now  send  this  paper  to  the  register  of  wills  of 
Alle^^heny  county,  Pa.,  would  be  useless. 

The  application  is  therefore  denied.    Ordered  accordingly. 


In  re  MORROW^  ESTATE. 

(Surrogate's  Court,  New  York  Ck>iinty.    November  15,  1921.) 

Jury  ^=925(8)— Demand  for  Jury  trial  In  Surrogate's  Court,  filed,  on  separata 
paper,  with  objeotions  to  probate,  U  not  subject  to  motion  to  strike. 

Under  Surrogate's  Court  Act,  S  147,  providi^ig  that,  if  a  jury  trial  in  pro- 
bate proceedings  is  desired,  it  shall  be  demanded  in  the  probate  objections, 
in  view  of  section  67,  providing  that  a  Jury  trial  in  the  Surrogate's  Court 
is  waived  unless  seasonably  demanded,  sectiod  68,  requiring  the  snr* 
rogate  to  make  an  order  for  trial  by  Jury  in  a  proper  case  when  season- 
ably demanded,  and  section  316,  providing  that  provisions  of  law  or 
rules  applying  to  the  Supreme  Court  shall  apply  to  Surrogate's  Courts, 
where  appropriate,  a  demand  for  a  Jury  trial,  seasonably  made  and  filed 
at  the  same  time,  bnt  on  a  paper  separate  from  that  containtiv  objec- 
tions to  probate  proceedings,  is  not  subject  to  a  motion  to  strike. 
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(194N.Y.S.) 

In  the  matter  of  the  estate  of  Mary  E.  Morrow.  On  motion  to  strike 
out  conte3tant's  demand  for  a  jury  trial  in  probate  proceedings.  Mo- 
tion denied. 

COHALAN,  S.  This  is  a  motion  to  strike  out  the  contestant's  de- 
mand for  a  jury  trial  in  a  probate  proceeding.  The  demand  was  on  a 
paper  separate  from  the  probate  objections,  but  the  objections  and  the 
demand  were  filed  simultaneously.  Section  147  of  the  Surro^te's 
Court  Act  (Laws  1920,  c.  928),  former  section  2617,  C.  C,  P.,  provides: 

"  *  *  *  If  a  Jury  trial  of  any  iasue  is  desired,  the  same  sliaU  be  de- 
manded In  the  objections." 

I  am  of  the  opinion  that  the  demand  was  seasonably  made.  The  de- 
mand is  no  part  of  the  objections  (Matter  of  Camright,  180  App.  Div. 
21,  24,  167  N.  Y.  Supp.  438),  and  whether  it  was  added  to  the  objec- 
tions or  was  filed  therewith  seems  to  be  immaterial  to  the  question  of 
whether  it  was  made  in  time.  This  conclusion  is  strengthened  upon 
reading  together  sections  147,  68,  316,  and  67,  Surrogate's  Court  Act 
(formerly  sections  2617,  2538,  2770,  and  1009,  C.  C.  P.). 

Matter  of  Holme,  167  App.  Div.  237,  152  N.  Y.  Supp.  822,  is  not 
to  the  contrary.  The  question  there  decided  is  entirely  different  from 
that  presented  herein.  The  statements  in  the  opinion  in  that  case  (167 
App.  Div.  241,  152  N.  Y.  Supp.  822)  regarding  the  timeliness  of  the 
demand  were  obiter.  The  extension  of  this  language  to  the  facts  of 
this  case  would  cause  a  plain  denial  of  justice,  and,  in  my  opinion,  a 
wrong  interpretation  of  the  statute. 

The  motion  to  strike  out  the  demand  for  a  jury  trial  is  denied.  Set- 
tle order  on  notice. 


aiS  Misc.  Rep.  544) 

In  re  PRICE'S  ESTATE. 

(SiUTOgate's  Court,  New  York  County.    May  4,  1922.) 

Jury  ^=s>25(8)— Riflht  to  Jury  trial  In  Surrogate's  Court  not  waived  by  llUng  da- 
maad  aoparately  from  objeetlons  to  probate. 

Under  Surrogate's  Court  Act»  (  147,  prorldlng  that  objectiona  to  ptt>- 
bate  of  a  will  eball  be  filed  "at  or  before  the  close  of  the  testimony"  by 
proponent  or  at  such  subsequent  time  as  the  surrogate  may  direct,  and,  if 
a  jury  trial  of  any  issue  is  desired,  it  shall  be  demanded  in  the  objec- 
tions, where  a  demand  for  a  jury  trial  was  omitted  from  objections  to  the 
probate  through  a  clerical  error,  and  a  separate  written  demand  for  a 
jury  trial  was  filed,  and  later  amended  and  corrected  objections  demand- 
ing a  jury  trial  were  filed  before  the  citation  was  returnable,  it  will  be 
granted. 

In  the  matter  of  the  estate  of  David  Price.  On  motion  to  strike  out  a 
demand  for  a  jury  trial  and  amended  objections  by  contestants.  Mo- 
tion denied. 

See,  also,  119  Misc.  Rep.  19,  194  N.  Y.  Supp.  842;  App.  Div, 

,  194  N.  Y.  Supp.  973. 

Rose  &  Paskus,  oi  New  York  City,  for  proponent. 
Louis  Boehm,  of  New  York  City,  for  contestants. 
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FOLEY,  S.  The  motion  of  the  proponent  to  strike  out  the  demand 
for  a  jury  trial  and  the  amended  objections  of  the  contestants  is  de- 
nied. The  attorney  for  the  contesting  next  of  kin  voluntarily  appeared 
for  them,  and  thereby  saved  the  necessity  and  expense  of  serving  the 
citations.  On  April  21,  1922,  objections  to  the  probate  of  the  will 
were  filed.  By  a  clerical  error,  a  demand  for  a  jury  trial  was  not  in- 
corporated in  them.  On  April  22  a  separate  written  demand  for  a  jury 
was  filed.  Subsequently,  on  the  24th  of  April,  1922,  so-called  amended 
and  corrected  objections  wertf  filed,  which  incliided  a  demand  for  a 
jury  trial.    The  citation  was  not  returnable  until  May  1,  1922. 

Under  these  circumstances  the  contestants  have  not  waived  their 
right  to  a  jury  in  this  proceeding.  Section  147,  S.  C.  A,  (Laws  1920, 
c.  928),  formerly  section  2617,  C.  C.  P.,  provides  that  objections  must 
be  filed  by  a  person  interested  *'at  or  before  the  close  of  the  testimony 
taken  before  the  surrogate  pn  behalf  of  the  t>roponent,  or  at  such  sul>- 
sequent  time  as  the  surrogate  may  direct,  and  if  a  jury  trial  of  any  issue 
is  desired,  the  same  shall  be  demanded  in  the  objections."  This  section 
was  construed  by  Surrogate  Cohalan  to  permit  the  filing  of  a  demand 
separate  from  the  objection  and  simultaneously  therewith.  Matter  of 
Morrow  (Sur.)  194  N.  Y.  Supp.  78.  It  would  appear  from  the  pro- 
visions of  the  Surrogate's  Court  Act  that  the  objections  (which,  together 
with  the  petition,  constitute  the  pleadings  in  these  proceedings)  may 
be  amended  as  of  course  at  any  time  prior  to  the  return  date  of  the  cita- 
tion. The  only  effect  of  the  filing  of  the  amended  objectiwis  here  was 
to  cure  any  possible  defect  in  the  use  of  a  separate  demand.  In  any 
event  the  court  would,  in  its  discretion,  authorize,  nunc  pro  tunc,  the 
filing  of  the  amended  objections.    Only  recently  the  Appdlate  Division 

in  this  department,  in  Matter  of  Marshall  P.  Levy, App.  Div, , 

192  N.  Y.  Supp.  934,  affirmed  an  order  permitting  the  amendment  of 
objections  long  after  the  issues  had  been  framed  and  when  the  case 
was  upon  the  trial  calendar. 

Matter  of  Camright,  180  App.  Div.  21,  167  N.  Y.  Supp.  438,  cited 
by  the  proponent,  has  no  application  to  the  facts  of  the  present  moti<Mi. 
The  amended  objections  there  were  filed  after  the  return  of  the  cita- 
tion, and  after  the  depositions  of  die  proponent  had  been  completed. 
The  contestants'  demand  for  a  jury  trial  was  seasonably  made,  and  no 
delay  nor  prejudice  can  result  to  the  proponent  by  denying  this  motion. 

Settle  order  on  notice.    Ordered  accordingly. 
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(194  N.T.S.) 

018  Ml8C  Bep.  KW 

IVANHOE  V.  CITY  REAL  ESTATE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  19,  1922.) 

AaetlMit  aad  aoetloaeerB  c=a»3— 6«ytr  held  entitled  te  oonveyanoe  free  fren  tax 
lieo  which  attached  betweeo  sale  ^ad  exeeutlen  ef  deed. 

Whesre  the  terms  of  an  auctioxr  sale  of  land  provided  for  allowance  out 
of  purchase  money  of  amount  of  liens,  if  purchaser  previous  to  delivery 
of  deed  should  produce  proof  of  such  liens  and  duplicate  receipts  for  pay- 
ment thereof,  and  that  existence  of  unpaid  tax  or  assessment  should  not 
be  deemed  an  objection  to  the  title  if  amount  thereof  was  so  allowed,  and 
further  provided  for  conveyance  of  the  property  "with  good  title  in  fee 
simple  free  from  all  incumbrances,"  with  certain  exceptions,  not  includ- 
ing tax  lien,  the  purchaser  was  entitled  to  conveyance  free  from  tax 
lien  which  attached  between  the  sale  and  the  execution  of  the  deed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  t^  Rose  Ivanhoe  against  the  City  Real  Estate  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.  Judgmei^  reversed, 
and  judgment  directed  for  plaintiff. 

Argued  March  term,  1922,  before  GUY,  COHALAN,  and  WAG- 
NER, JJ. 

Nathan  Kelmenson,  of  New  York  City,  for  appellant. 
Harold  Swain  and  Arthur  H.  Indell,  both  of  New  York  City,  for 
respondent. 

WAGNER,  J.  At  an  auction  sale  of  premises  then  owned  by  de- 
fendant, plaintiff's  assignor,  on  or  about  October  21,  1921,  purchased 
certain  premises  described  in  the  terms  of  sale  under  a  contract  by 
which  the  deed  was  to  be  delivered  on  November  21.  In  the  terms  of 
sale  tire  the  following  provisions : 

"3.  All  taxes,  assessments,  and  water  rents  which,  at  the  time  of  sale,  are 
liens  upon  the  property  will  be  allowed  out  of  the  purchase  money,  provided 
the  purchaser  shall,  previous  to  the  deUvery  of  the  deed,  produce  proof  of 
su^  liens  and  duplicate  receipts  for  the  payment  thereof,  and  the  existence 
of  any  unpaid  tax  or  assessment  shall  not  be  deemed  an  objection  to  the  title, 
provided  the  amount  tl^ereof  is  so  aUowed.** 

"5.  The  property  will  be  conveyed  by  bargain  or  sale  deed,  with  good  title 
in  fee  simple  free  from  all  incumbrances,  except  party  wall  rights  of  an 
adjoining  owner  where  such  walls  exist,  and  except  as  set  forth  below.  The 
purchaser  to  be  entitled  to  the  rents  from  the  time  of  the  acceptance  of  his 
deed." 

There  was  no  tax  or  assessnient  on  the  property  at  the  time  the 
premises  were  struck  off  to  plaintiff's  assignor  at  the  auction,  but  at  the 
time  of  the  delivery  of  fhe  deed  taxes  for  the  second  half  of  1921, 
amotmting  to  $282.80,  were  a  lien  upon  the  premises.  Upon  plaintiff's 
demand  tiie  defendant  refused  to  pay  these  taxes,  on  the  ground  that 
they  were  not  liens  on  the  property  at  the  time  of  the  auction  sale,  and 
therefore  defendant  was  not  obligated  to  discharge  them ;  whereupon 
the  plaintiff  paid  the  purchase  money  and  accepted  a  deed  under  pro- 
test, and  the  court  below  has  sustained  the  defendant's  contention  that 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digest*  4  Indexes 
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the  obligation  to  pay  the  taxes  of  the  second  half  of  1921/ which  be- 
came a  lien  November  1,  devolved  upon  the  purchaser. 

The  cases  cited  by  respondent  in  support  of  the  judgment  (Ainslie 
V.  Hicks,  13  App.  Div.  388,  43  N.  Y.  Supp.  47;  Coudert  v.  Huerstel, 
60  App.  Div.  83,  69  N.  Y.  Supp.  778),  where  provisions  similar  to 
paragraph  3  of  the  terms  of  s'ale  in^e  instant  case  were  held  to  re- 
quire the  purchaser  to  pay  taxes  which  became  a  lien  after  the  date  of 
the  auction  sale  and  before  the  delivery  of  the  deed,  are  cases  of  judi- 
cial sales  in  partition  and  foreclosure,  and  the  terms  of  sale  in  tiiose 
cases  accordingly  contain  no  provision  as  to  the  title  to  be  given  by 
the  referee.  In  the  case  at  hand,  however,  the  subsequent  fifth  para- 
graph of  the  terms  of  sale  provides  that  the  purchaser  shall  be  entitled 
to  "good  title  in  fee  simple  free  from  all  incumbrances,  except  party 
wall  rights  of  an  adjoining  owner  where  such  walls  exist,  and  except 
as  set  forth  below,"  and  under  the  exceptions  specified  below  said  para- 
graph 5  no  tax  is  included.  There  is  therefore  mtich  force  in  appel- 
lant's contention  that  paragraph  3,  in  the  Ught  of  paragraph  5,  was 
intended  to  relieve  the  seller  from  the  obligation  of  the  actusd  payment 
of  taxes  which  might  be  a  lien  on  the  premises  and  to  permit  the  sell- 
er to  deduct  the  amount  of  such  lien  from  the  purchase  money.  The 
seller  having  specified  the  incumbrances  subject  to  which  the  purchaser 
was  required  to  take  title,  and  no  lien  of  a  tax  having  been  mentioned, 
it  follows  that  the  title  given  by  the  seller  in  this  case,  burdened  as  it 
was  with  the  lien  of  the  taxes  for  the  second  half  of  1921,  was  not 
in  accordance  with  the  contract,,  and  that  the  plaintiff  was  entitled  to 
the  moneys  expended  in  the  discharge  of  such  Hen. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  plaintiff  for  the  sum  of  $282.80,  with  interest  and  costs  in  the  court 
below.    All  concur. 


BRACKEN  et  al.  v.  HAHN. 

SAME  V.  SACKS. 

(Supreme  Court,  Appellate  Term,  First  Department.    Maj  16,  1923.) 

Laidlord  and  teaant  e=»278i/2,  New,  vol.  IIA  Key*No.  Series— Landlords  hsM 
■ot  entitled  to  possession  of  rooms  used  for  business  purposes. 

Where  landlords  let  a  seTen-room  apartment,  having  only  one  entrance, 
they  were  not  entitled  to  possession  of  rooms  nsed  hy  the  tenant  for  busi- 
ness purposes,  where  such  possession  would  deprive  the  tenant  of  air 
and  ventilation,  and  would  permit  persons  to  intrude  upon  his  privacy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceedings  by  Gordon  R.  Bracken  and  others,  landlords, 
against  Louis  Hahn  and  Paul  Sacks,  tenants,  respectively.  From  final 
orders  entered  on  verdict  awarding  landlords  possession  of  so  much  of 
the  apartment  as  was  occupied  by  each  tenant  for  business  purposes,  the 
tenant?  appeal.  Final  orders  reversed,  and  final  orders  directed  in  fa- 
vor of  the  tenants. 
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(194N.T.8.)  ^ 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Jacob  S.  Spiro,  of  New  York  City,  for  appellants. 
S.  A..  Hyman  and  A.  N.  Slomon,  both  of  New  York  City,  for  re- 
spondents. 

GUY,  J.    These  two  summary  proceedings  were  tried  as  one.    Each 
tenant  occupied  a  seven-room  apartment  in  the  landlords*  building. 
The  tenant  Hahn  occupied  the  three  front  rooms  and  the  tenant  Sacks- 
the  two  front  rooms  for  business  purposes,  on  the  first  floor  above  the 
street  floor. 

The  theory  of  the  proceeding  was  that  the  tenants  were  m  posses- 
sion under  monthly  hirings,  and  that  with  the  existing  layout  of  the 
premises  the  landlords  are  entitled  to  the  possession  of  the  rooms  used 
by  each  tenant  for  business  purposes,  leaving  each  in  possession  of  the 
rooms  occupied  by  him  for  dwelling  purposes.  The  evidence  was  un- 
contradicted that  there  was  only  one  entrance  to  each  apartment,  and 
that  was  from  the  public  hall  into  a  private  hall,  from  which 'private 
hall  access  could  be  had  into  all  the  rooms  of  each  apartment.  The 
landlord,  having  described  the  front  rooms  used  for  business  purposes, 
testified  that  "directly  in  the  rear  of  that  there  are  two  bedrooms ;  di- 
rectly in  the  rear  of  that  there  is  a  dining  room ;  and  directly  on  the 
east  side  of  that  there  is  a  kitchen ;  in  the  hall  is  a  bathroom.'*  Under 
such  conditions  it  does  not  seem  to  me  that  the  case  comes  within  the 
scope  of  the  decisions  relied  upon  by  the  respondents,  for  in  these 
cases  it  would  appear  that  there  was  an  entrance  to  the  dwelling  por- 
tion separate  from  the  entrance  to  the  business  part  of  the  leased 
premises.  To  give  the  landlords  possession  of  the  front  rooms  in  the 
instant  cases  would  deprive  the  tenants  of  air  and  ventilation  from  the 
street;  would  put  it  in  the  power  of  persons  calling  to  the  business 
portions  to  intrude  upon  the  privacy  of  the  tenants  and  deprive  them  of 
the  beneficial  enjoyment  of  the  premises. 

Final  orders  reversed,  with  $15  costs  in  each  case,  and  final  orders 
directed  in  favor  of  the  tenants,  with  costs.    All  concur. 


MoFARLAND  y.  KELLY. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1022.) 

Landlord  and  tenant  «=s>278i/2.  New,  vol.  IIA  Key-No.  Series—Landlord  In  good 
faith  wanting  apartment  for  pereonal  uee  entitled  to  possession. 

In  a  proceeding  for  the  possession  of  an  apartment  on  the  gronnd  that 
the  landlord  desired  In  good  faith  to  dweU  in  it,  where  the  landlord's 
good  faith  was  affirmatively  established,  and  there  was  no  sngerestion 
that  the  landlord  desired  possession  to  obtain  a  higher  rent,  that  the 
tenant  had  a  ''weak  heart,"  and  "had  spent  |350  three  years  before  in 
decorating  the  apartment,  was  no  defense. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 
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Summary  proceedmgs  by  Susan  V.  McFarland  against  Catherine 
Kelly.  From  a  final  order  of  the  Municipal  Court  in  favor  of  tenant 
defendant,  plaintiff  appeals.  Order  reversed,  and  final  order  directed 
for  plaintiff. 

Argiied  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN,  JJ, 

John  J,  O'Grady,  of  New  York  City,  for  appellant 
O.  James  Scocco,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  The  landlord,  owner  of  a  five-story  apartment 
house,  brought  the  proceeding  on  the  ground  that  she  desired  in  good 
faith  to  dwell  in  the  apartment  on  the  second  floor  which  had  been  oc- 
cupied by  the  tenant  for  about  three  years  past.  At  the  time  of  the  in- 
stitution of  the  proceeding  the  landlord  was  living  in  a  ^e-room  apart- 
ment in  another  house,  and  she  testified  that  she  desired  the  seven-room 
apartment  in  the  building  owned  by  her  because  she  was  taking  her 
father  to  live  with  her,  and  she  accordingly  needed  the  two  additional 
rooms. .  She  further  testified  that  before  b^inning  the  proceeding  she 
offered  the  tenant  a  seven-room  apartment  on  the  top  floor  in  place  of 
the  one  occupied  by  the  tenant  on  the  second  floor  at  a  rental  of  $5  a 
month  less  than  the  tenant  was  paying  for  the  second-floor  apartment, 
promising  at  the  same  time  to  decorate  the  top-floor  apartment  for 
the  tenant. 

The  tenant,  whose  family  consisted  of  herself,  married  sister  and 
brother-in-law,  refused  to  accept  the  landlord's  offer,  giving  as  a  rea- 
son for  not  giving  up  possession  of  the  second-floor  apartment  that  she 
had  a  "'weak  heart,"  and  that  she  spent  $350  about  three  years  ago  in 
decorating  her  apartment.  There  was  no  suggestion  or  intimation  that 
the  landlord  desired  possession  for  the  purpose  of  obtaining  a  higher 
rent. 

The  good  faith  of  the  landlord  affirmatively  appears  in  this  pro- 
ceeding, and  the  alleged  weak  heart  of  the  tenant  and  the  expenditure 
made  three  years  ago  as  testified  by  her  in  no  respect  detract  from 
the  meritorious  case  presented  by  the .  petitioner.  It  is  no  answer  to 
this  exceptional  class  of  cases  in  which  an  owner  is  entitled  to  pos- 
session that  for  personal  reasons  or  because  of  expenditures  made  by 
the  tenant  the  tenant  prefers  to  retain  possession.  The  good  faith  on 
the  part  of  the  landlord  being  established,  she  is  entitled  to  the  apart- 
ment. 

Final  order  reversed,  with  $5  costs,  and  final  order  directed  in  favor 
of  the  landlord. 
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<201  App.  Dir.  65) 

8TEHLI  V.  TOWN  OF  OYSTER  BAY. 

(Supreme  Ooiirt»  Appellate  DivlHiont  Second  Department    April  28»  1922.) 

Trial  4ts>8— Separate  trial  on  issue  of  possession,  after  separate  trial  on  Issue  of 
res  Judloata,  liaving  Hesn  waived,  its  refusal  not  error. 

In  an  action  by  one  in  poseeBslon  of  land  against  one  who  claimed  an 
itttereet  therein,  under  Code  Olv.  Proc.  {  1638,  to  bar  defendant  from  a 
dalm  to  the  property,  and  to  enjoin  him  from  interfering  with  plaintiff's 
possession,  where  an  order  that  issues  of  res  judicata  and  of  possession 
should  be  tried  before  the  trial  of  other  Issues  was  made,  after  a  trial 
on  the  issue  of  rea  Judicata,  without  either  party  moving  the  trial  of  the 
issue  of  possession,  a  separate  trial  of  that  Issue  was  waived. 

Jaycoz,  J.,^  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Emil  J.  Stehli  against  the  Town  of  Oyster  Bay.  From 
an  order  restoring  the  case  to  the  calendar  and  reserving  the  question 
whether  the  defendant  was  entitled  to  a  separate  trial  on  the  issue  of 
possession,  plaintiff  appeals.    Order-  reversed,  with  directions. 

See,  also,  169  App.  Div.  257,  154  N.  Y.  Supp.  849;  111  Misc.  Rep. 
355,  181  N.  Y.  Supp.  385. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYQOX,  MAN- 
NING, and  KELBY,  JJ. 

Nathan  Ottinger,  of  New  York  City  (Charles  S.  Whitman  and  David 
C.  Bennett,  Jr.,  both  of  New  York  City,  on  the  brief),  for  appellant 

Henry  A.  Uterhart,  of  New  York  City,  for  respondent 

BLACKMAR,  P.  J.  The  action  was  brought  under  section  1638  et 
seq.  of  the  Code  of  Civil  Procedure.^  The  complaint  alleged  that  the 
plaintiff  was  the  owner  and  had  been  for  a  year  in  possession  of  a  cer- 
tain parcel  of  real  property  therein  described ;  that  the  defendant  un- 
justly claimed  an  interest  or  estate  therein  adverse  to  that  of  the  plain- 
tiff;  and  the  judgment  demanded  that  defendant  be  barred  from  all 
claim  to  and  estate  in  the  property  and  that  it  be  enjoined  from  entering 
upon  or  interfering  with  plaintiff's  possession.  The  answer  denied 
plaintiff's  title  and  possession.  It  pleaded  a  xlefense  of  prior  adjudica- 
tion, and  also  pleaded  that  title  to  the  property  was  in  the  defendant. 

On  the  5th  day  of  December,  1918,  an  order  was  made  at  Special 
Term  directing  that  the  issues  of  res  adjudicata  and  of  possession  be 
tried  before  the  trial  of  the  other  issues,  and  stating  a  question  of  fact 
on  the  issue  of  possession  to  be  submitted  to  the  jury.  On  the  16th 
of  February,  1920,  the  defendant,  at  Special  Term,  moved  tihe  trial  of 
the  issue  of  res  adjudicata..  The  plaintiff  acquiesced  in  the  trial  of 
that  issue  separately,  and  upon  such  trial  the  court  rendered  judgment 
in  favor  of  die  defendant,  dismissing  the  complaint  of  the  plaintiff  up- 
on the  merits.  Upon  an  appeal,  taken  to  this  court,  the  judgment  was 
reversed.  See  199  App.  Div.  940,  191  N.  Y.  Supp.  954.  The  order  of 
reversal  directed  that  the  case  should  stand  for  trial  upon  the  pleadings. 

The  real  question  submitted  to  us  upon  this  appeal  is  whether  the 
defendant  is  entitled  to  a  trial  of  the  separate  issue  of  possession  be- 

^5»For  oUier  cases  see  same  topic  &  KEY -NUMBER  In  aU  Ke7*Numbet«4  Digeats  A  ladaz^ 
1  Now  Real  Property  Law.  8  500  et  aeq..  as  added  by  Laws  1920,  c.  980. 
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fore  the  trial  of  the  other  issues  in  the  case.  No  appeal  was  taken  from 
the  order  directing  a  separate  trial  of  the  issues  of  res  adjudicata  and 
possession,  and  the  claim  of  the  defendant  is  that  the  order  still  is  ef- 
fective, and  that  it  is  entitled  to  a  separate  trial  of  the  issue  of  pos- 
session. The  claim  of  the  plaintiiBf  is  that  the  right  to  the  trial  of  such 
issue  was  lost,  and  that  under  the  order  of  this  court  the  case  should 
be  tried  upon  .the  pleadings  as  they  stand.  The  order  of  December  5, 
1918,  made  at  Special  Term,  did  not  direct  that  the  defendant  was 
entitled  to  two  separate  trials  before  the  trial  of  the  main  issue,  namely, 
one  upon  the  issue  of  res  adjudicata,  and  another  upon  the  issue  of 
possession.  The  order  directed  a  separate  trial  upon  the  issues  of  res 
adjudicata  and  possession. 

When  the  parties,  by  consent,  went  to  trial  upon  the  issue  of  res 
adjudicata,  without  also  moving  the  trial  of  the  issue  of  possession, 
we  think  a  separate  trial  of  the  issue  of  possession  was  waived.  This 
court  therefore  directed  that  the  case  should  stand  for  trial  upon  the 
pleadings,  and  we  think  this  is  the  proper  disposition  to  be  made.  The 
issue  of  possession  may  turn  on  the  actual  physical  possession,  or,  in  the 
case  of  vacant  lands,  upon  constructive  possession  which  follows  the 
title  to  the  land.  Whitman  v.  City  of  New  York,  85  App.  Div.  468, 
83  N.  Y.  Supp.  465.  If  the  plaintiff  claims  a  constructive  possession, 
the  trial  of  the  issue  of  title  is  involved  in  that  of  possession.  A  sep- 
arate trial  of  that  issue  might  therefore  involve  the  mairf  issue  of  title. 
For  this  reason  we  think  it  better  that  there  should  be  no  separate  trial 
of  the  issue  of  possession.  Smith  v.  Western  Pacific  Railway  Co.,  144 
App.  Div.  180,  128  N.  Y.  Supp.  966. 

We  therefore  reverse  the  order,  without  costs,  and  direct  that  the 
case  be  tried  upon  the  pleadings  as  they  stand,  without  a  separate  trial 
of  the  issue  of  possession. 

RICH,  MANNING,  and  KELBY,  JJ.,  concur. 
JAYCOX,  J.,  dissents. 


018  Misc.  Bep.  660) 

T.  BLUMENTHAL  &  CO.,  Ino.,  v.  THEO.  TIEDEMANN  &  SONS,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    May  4,  1922.) 

1.  Action  ^s»56— Courts  ^=9483— Power  to  remove  and  consolidate  actions  exists 

only  by  statute. 

The  power  to  remove  and  to  consolidate  actions  depends  on  the  Juris- 
diction of  the  court  seeking  to  exercise  the  power,  and  it  is  not  inherent 
even  In  a  court  of  general  jurisdiction,  hut  exists  only  by  virtue  of  statute. 

2.  Courts  4$s>484— Removing  action  from  Municipal  Court  to  City  Court  unwar- 

ranted. 
Civil  Practice  Act,  §§  06,  d7,  1572,  do  not  confer  jurisdiction  to  remove 
.  an  action  pending  in  one  court  of  record  to  another  court  of  record*  not 
the  Supreme  Court. 

Appeal  from  City  Court  of  New  York. 

Action  by  T.  Blumenthal  &  Co.,  Inc.,  against  Theo.  Tiedemann  & 
Sons,  Inc.    From  an  order  of  the  City  Court,  granting  plaintiff's  mo- 

4s»For  othar  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  A  ladectt 
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don  to  consolidate  this  action  with  an  action  brought  by  defendant 
against  plaintiff  herein  in  the  Municipal  Court,  defendant  appeals. 
Order  reversed,  and  motion  denied. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Gould  &  Wilkie,  of  New  York  City  (Charles  G.  Keutgen,  of  New 
York  City,  of  counsel),  for  appellant. 
Ivan  E.  Mag^n,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  is  to  recover  $1,702.75  damages  for  breach  of 
warranty  upon  a  sal&  and  delivery  of  goods  by  defendant  to  plaintiff. 
Within  a  few  days  after  the  service  of  the  summons  herein  the  defend- 
ant brought  an  action  against  the  plaintiff  in  the  Municipal  Court  of 
the  City  of  New  York  to  recover  $957.21  for  the  purchase  price  of 
the  same  goods.  The  defendant  in  the  Municipal  Court  action  (the 
plaintiff  in  this  City  Court  action)  in  its  answer  sets  up  as  a  defense 
and  counterclaim  the  breach  of  warranty  relied  upon  as  a  cause  of  ac- 
tion herein.  After  the  notice  of  trial  was  served  by  plaintiff  in  the 
Municipal  Court  action,  the  plaintiff  in  this  action  applied  to  the  City 
Court  for  an  order  removing  the  action  from  the  Municipal  Court  and 
consolidating  both  actions  in  the  City  Court,  and  from  the  order  grant- 
ing the  mqtion  the  defendant  in  this  action  appeals. 

[1]  The  power  to  remove  and  consolidate  actions  depends  upon  the 
jurisdiction  of  the  court  seeking  to  exercise  the  power,  and  it  is  not 
inherent  even  in  a  court  of  general  jurisdiction.  It  exists  only  by 
virtue  of  statute.  Miller  v.  Baillard,  124  App.  Div.  555,  108  N.  Y. 
Supp.  973.  This  is  particularly  true  in  the  case  of  the  City  Court  of  the 
City  of  New  York,  which  is  a  local  court  of  limited  jurisdiction.  Lew- 
kowicz  V.  Queen  Aeroplane  Co.,  154  App  Div.  142,  138  N.  Y.  Supp. 
983,  affirmed  207  N.  Y.  290,  100  N.  E.  796.  The  purpose  of  sections 
817  and  818  of  the  Code  of  Civil  Procedure  (Civil  Practice  Act,  §§  96 
and  97),  relied  upon  by  the  respondent  in  connection  with  section  3347 
of  the  Code  (Civil  Practice  Act,  §  1572),  in  support  of  the  theory  upon 
which  the  order  appealed  from  is  based,  is  A  prevent  a  plaintiff  from 
harassing  a  defendant  by  prosecuting  different  suits  for  causes  of  action 
which  could  be  joined.    Miller  v.  Baillard,  supra. 

[2]  The  respondent  has  failed  to  call  our  attention  to  any  express 
statutory  provision  which  warrants  the  order  appealed  from.  It  is  true 
that  prior  to  the  adoption  of  the  Municipal  Court  Code  (Laws  1915,  c. 
279)  and  the  raising  of  the  status  of  that  court  to  that  of  a  court  of 
record,  the  power  was  given  to  the  City  Court,  on  the  filing  of  an  un- 
dertaking by  the  party  seeking  leave,  to  remove  a  case  from  the  Mu- 
nicipal Court  to  the  City  Court  and  consolidate  it  with  another  action 
between  the  parties  pending  in  the  City  Court  (Curley  v.  F.  &  M. 
Schaefer  Brewing  Co.,  35  Misc.  Rep.  131,  71  N.  Y.  Supp.  318);  but 
the  power  thus  conferred  by  the  statute  no  longer  exists,  and  the  pro* 
visions  of  sections  96,  97,  and  1572  of  the  Civil  Practice  Act  do  not 
seem  broad  enough  to  confer  the  jurisdiction  assumed  in  this  case  of 
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.  removing  an  action  pending  in  one  court  of  record — ^the  Mtinicipal 
Court — to  another  court  of  record  not  the  Supreme  Court. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied,  with  $10  costs.    All  concur. 


(201  App.  Div.  262) 

OLIVE  V.  LEVY  et  al. 

(Supreme  Court,  Appellate  Diyision,  Second  Department.    May  12,  1922.) 

I.  Mortgages  ^=»47 1— Tenant  under  lease  subsequent  to  mortgage  held  liable  to 
receiver  for  rental  during  receivership. 

A  tenant  under  a  lease,  executed  after  a  mortgage  on  the  premises 
had  been  recorded,  is  liable  to  a  receiver  appointed  in  a  suit  to  foreclose 
the  mortgage,  for  the  reasonable  value  of  the  use  and  occupation  of  the 
premises  from  the  date  of  such  appointment,  though  the  lessee  has  paid 
the  stipulated  rental  to  the  lessor  in  advance. 

Mortgages  4Ss>473->Order  directing   lessees   of   mortgaged   property  to   pay 
rental  to  reeelver  held  proper  practice. 

Under  Rules  of  Civil  Practice,  rule  175,  an  order  directing  the  lessees 
of  mortgaged  premises  to  pay  the  receiver  the  reasonable  value  of  the  use 
and  occupation  of  the  premises  from  the  date  of  the  receiver's  appoint- 
ment la  proper  procedure. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frank  Olive  against  Max  Levy,  as  owner,  and  David  J. 
Katz,  Julius  Katz,  and  Irving  Katz,  as  tenants,  in  which  Howard  O. 
Patterson  was  appointed  receiver.  From  an  order  directing  the  ten- 
ants to  pay  rent  to  the  receiver,  the  tenants  appeal.  Modified  and  af- 
firmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  MAN- 
NING, and  KELBY,  JJ. 

Benjamin  Reass,  of  Brooklyn  (Hugo  Hirsh,  of  New  York  City, 
and  Emanuel  Newman,  of  Brooklyn,  on  the  brief),  for  appellants 
Grover  M.  Moscowitz,  of  Brooklyn,  for  receiver-respcmdent. 

PER  CURIAM.  [1]  ^he  mortgage  in  suit  was  recorded  prior  to 
the  execution  of  the  lease  and  agreements  under  which  the  appellants 
occupy.  They  are  parties  to  the  action.  A  receiver  of  the  mortgaged 
premises  having  been  appointed,  regardless  of  any  agreement  previ- 
ously made  by  the  landlord,  the  receiver  was  entitled  to  receive  and 
the  occupants  required  to  pay  the  reasonable  value  of  the  use  and 
occupation.  Even  if  the  tenants  had  paid  the  stipulated  rent  in  ad- 
vance, they  would  be  required  to  pay  the  receiver  for  the  use  and  oc- 
cupation of  the  premises.  Fletcher  v.  McKeon,  71  App.  Div.  278,  75 
N.  Y.  Supp.  817;  Derby  v.  Brandt,  99  App.  Div.  257,  90  N.  Y,  Supp. 
980. 

[2]  The  receiver  was  appointed  by  order  dated  October  25,  1921, 
and  was  entitled  to  an  order  directing  the  occupants  to  pay  him  from 
that  date  the  amount  fixed  by  the  court  as  the  value  of  tiie  use  and 
occupation.    It  cannot  be  said  that  such  an  order  is  wholly  unneces- 

^i^For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbwed  Dlgesta  4  Indezei 
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sary  and  not  a  port  of  Ac  present  procedure  Rules-  of  Civil  Prac- 
tice, rule  175 ;  Baerlein  v.  Winter,  103  Misc.  Rep.  506, 170  N.  Y.  Supp. 
399;  McDonald  v.  Cohen,  65  Misc.  Rep.  4^9,  120  N.  Y.  Supp.  94; 
Henry  v.  Hirsch,  140  App.  Div.  893,  125  N.  Y.  Supp.  1123;  Home 
Life  Ins.  Co.  v.  O'SuUivan,  151  App.  Div.  535,  136  N.  Y.  Supp.  105; 
Public  Bank  of  New  York  v.  London,  159  App.  Div.  484,  144  N.  Y. 
Supp.  561 ;  Isaacs  v.  Grecnl)erg  (Sup.)  145  N.  Y.  S^xpp.  921.  The 
order  is  well  supported  by  the  authorities,  but  is  too  broad  in  its  terms. 
The  order  should  be  so  modified  as  to  direct  payment  of  the  anjount 
fixed  as  the  reasonable  yalue  of  the  use  and  occupation  of  No.  57  Til- 
lary  street,  Brooklyn,  from  Octobier  25,  1921,  the  date  of  the  receiver's 
appointment,  and,  as  thus  noodified,  affirmed,  without  costs. 


BACHMAN  V.  NEW  AMSTERDAM  CASUALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  4»  1922.) 

4Maranoe  ^=»665 (4)— Evidence  held  Insufficient  to  show  commission  of  theft. 

In  an  action  on  a  burglary  Insurance  poUcy  evidence  held  Insufficient  to 
show  that  a  theft  was  committed. 

Guy,  J.,  dissents. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harry  E.  Bachman  against  the  New  Amsterdam  Casualty 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  April  term,  1922,  before  GUY,.  WHITAKER,  and  MAR- 
TIN, JJ. 

Frederick  Mellor,  of  New  York  City  (John  B.  Coughlin,  of  New 
York  City,  of  counsel),  for  appellant. 

Dreschsler,  Orenstein  &  Leff,  of  New  York  City  (Max  Leff,  of  New 
York  City,  of  counsel),  for  respondent. 

MARTIN,  J.  Plaintiff  sued  to  recover  $575  as  the  value  of  a  dia- 
mond brooch  belonging  to  plaintiff's  wife,  which  he  asserts  was  stolen 
from  his  residence  during  the  absence  of  himself  and  his  wife.  The 
action  is' brought  under  a  policy  of  insurance,  issued  by  defendant, 
which  insured  plaintiff  against  loss  by  burglary,  theft,  or  larceny. 

Plaintiff  testified  that  he  learned  of  the  theft  involved  in  this  case 
from  his  wife  on  the  evening  of  May  13,  1921.  The  following  morn- 
ing he  reported  it  to  the  police  department.  The  plaintiff  told  the  ser- 
geant at  the  desk  that  the  previous  day  his  wife  told  him  her  diamond 
brooch  was  mis^mg;  that  she  went  to  the  place  where  she  had  left  it, 
and  it  was  not  there,  and  it  must  have  been  stolen  while  she  went  to  a 
hospital  during  the  afternoon.  Plaintiff  notified  the  insurance  com^ 
pany,  through  his  broker,  and  filed  a  regular  form  of  proof  of  claim. 
This  was  the  only  diamond  brooch  plaintiff's  wife  had,  and  she  received 
it  from  plaintiff  in  December,  1918.     It  was  an  oval-shaped  brooch, 
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containing  about  47  stones,  set  in  platinum,  and  was  bought  from 
Reichman  Bros.,  99  Canal  street,  for  $575. 

Louis  Reichman  testified  that  the  brooch  was  bought  from  him  in 
December,  1918,  for  $575,  which  was  its  fair  value  on  May  31,  1921. 
Plaintiff's  wife  testified  that  the  last  time  she  saw  the  brooch  was  at 
8  o'clock  Friday  morning.  May  13.  It  was  then  in  the  buffet  drawer 
among  the  linens,  where  she  had  put  it  Thursday  night.  Her  sister's 
three  children,  aged  8,  10,  and  11,  were  in  the  house;  two  of  them 
went  to  school.  She  left  the  house  about  1 :3p,  locked  the  door,  and  up 
to  the  time  she  went  out  no  one  had  gone  to  the  drawer.  She  came 
back  between  3  and  4  o'clock,  but  did  not  have  occasion  to  go  to  the 
drawer  till  6 :30,  when  she  found  the  brooch  was  not  there.  Up  to  that 
.  time,  so  far  as  she  knew,  nobody  had  been  in  the  house  except  herself 
and  the  children,  and  the  first  one  to  whom  she  told  about  the  loss  was 
her  husband,  when  he  came  home  in  the  evening. 

She  said  that  she  had  occasion  to  look  in  the  drawer  on  Friday 
morning  to  get  a  handkerchief,  and  saw  the  pin  there.  When  she  look- 
ed again  at  6 :30,  it  was  gone ;  but  the  drawer  was  in  the  same  condi- 
tion at  6 :30  that  it  was  that  morning,  except  for  the  handkerchief.  So 
far  as  she  knew,  no  one  was  aware  that  she  had  the  pin  there,  and 
nobody  was  in  the  house  while  she  was  there.  She  did  not  use  her 
key  tp  get  into  the  house,  because  the  front  door  was  open ;  nothing 
else  in  the  apartment  was  touched,  except  the  pin;  she  had  silver 
around  the  house,  but  no  money,  and  nothing  very  expensive.  She  did 
not  report  the  loss  to  the  police.  She  was  positive  that  she  did  not  wear 
the  pin  that  evening,  and  she  did  not  have  it  with  her  when  5he  came 
back.  The  reason  she  looked  for  it  at  6 :30  was  because  she  was  going 
to  the  hospital  again  and  wanted  to  wear  it  then.  She  forgot  to  wear 
it  in  the  afternoon. 

On  this  testimony  defendant  moved  to  dismiss  the  complaint,  which 
motion  the  court  denied,  stating  that  the  only  evidence  to  sustain  the 
plaintiff's  complaint  was  in  reference  to  the  open  door. 

The  defendant  called  as  a  witness  John  T.  Lake,  who  was  at  the  desk 
ol  the  police  stati'^n  at  160th  street  and  Third  avenue,  who  produced 
a  record  of  the  report  of  the  lost  brooch,  which  reported  the  loss  of  a 
brooch  pin  between  the  house  and  Bronx  Hospital.  He  said  the  custom 
of  the  department  is,  when  a  citizen  reports  a  loss  or  robbery,  or  lar- 
ceny, that  for  the  purpose  of  classification  questions  are  asked,  to  hold 
them  as  closely  as  possible  to  the  nearest  time  they  had  the  property  in 
their  possession.  The  officer  then  described  the  record  on  the  card, 
which  showed  that  the  place  of  occurrence  was  "residence  to  Bronx 
Hospital."  No  blotter  is  used  for  losses  reported;  he  is  not  sure 
whether  a  man  or  woman  made  the  report,  but  the  complainant's  name 
is  *'Bachman,  Anna;  we  use  the  surname  first."  The  name  of  the 
person  making  the  report  is  put  in  the  record,  and  if  a  person  makes 
a  report  of  property  belonging  to  somebody  else  the  records  reads,  "re- 
ports that  so  and  so." 

Frank  P.  Dolan,  acting  detective  sergeant  at  the  Forty-Sixth  Pre- 
cinct, testified  he  was  sent  out  to  investigate,  and  made  a  report  which 
was  forwarded  to  headquarters.    He  says  Mrs.  Bachman  did  not  tell 
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him  where  she  had  left  the  pin  at  the  time  she  lost  it.  He  asked  her  par- 
ticulars, and  she  described  the  pin,  and  its  place  of  deposit  She  said 
that  after  leaving  home  she  went  to  Bronx  Hospital,  and  discovered  the 
.loss  when  she  reached  home.  She  did  not  say  anything  about  leaving 
it  in  a  drawer  and  not  finding  it  when  she  returned. 

Lieut.  Lake  was  recalled,  and  testified  that  in  connection  with  his 
duties  he  reports  lost  property  to  the  lost  property  bureau,  which  is  a 
separate  department,  and  he  reported  this  loss  there.  His  further  ex- 
amination was  as  to  the  practice  of  the  dei^artment  in  making  reports 
and  making  investigations,  by  which  it  appears  that  the  loss  was  not 
rq)orted  as  a  larceny. 

At  the  close  of  plaintiff's  case  the  trial  court  thought  the  only  evi- 
dence to  sustain  plaintilBf's  case  was  that  the  door  was  open.  At  the 
close  of  the  whole  case  he  stated  that,  if  he  found  that  plaintiff  or  his 
wife  made  a  report  that  the  property  was  lost  between  the  residence 
and  the  hospital,  the  plaintiff  could  not  recover.  The  opinion  written 
by  the  trial  court  proceeds  on  the  theory  that  plaintiff  must  be  presumed 
to  be  honest  in  making  his  claim,  and  that  the  risk  of  dishonest  claim- 
ants is  a  risk  insurance  companies  take. 

The  policy  is  in  evidence.  Plaintiff's  Exhibit  1,  but  is  not  inserted  in 
the  record.  The  respondent,  however,  in  Ws  brief  contends  that  under 
the  form  of  policy  in  this  case  the  proof  of  "burglary,  theft,  or  larceny" 
is  adequate,  and  cites  cases  to  sustain  his  contention.  The  rule  laid 
down  in  those  cases  is  to  the  effect  that-— - 

"The  plaintiff  can  recoTer  only  If  he  shows  that  the  loss  of  the  Jewelry 
insured  ooearred  by  'bnrKlary,  th^t,  or  larceny.'  By  the  express  terms  of  the 
policy  the  insurance  company  is  not  liable  nnless  the  loss  is  occasioned  by 
'felonious  abstraction.'  A  felonious  abstraction  cannot  be  presumed,  nor  can 
it  be  inferred  from  a  mere  loss.  When  the  evidence  is  entirely  consistent 
with  a  loss  by  nefi^li^nce  of  the  party  insured  or  by  the  innocent  act  of  a 
third  party,  the  plaintiff  has  obyiously  failed  to  prove  a  loss  by  felonious  ab- 
straction."   Stich  v.  Fidelity  ft  Deposit  Co.  (Sup.)  159  N.  Y.  Supp.  712. 

*'The  plaintiffs  were  not  required  to  show  by  direct  evidence  a  felonious  ab- 
straction of  the  property :  it  was  enough  if  they  showed  circumstances  suffi- 
cient to  raise  an  inference  that  the  property  was  feloniously  abstracted." 
Haas  V.  FideUty  ft  Tracy  Co.,  97  Miac  Eep.  4,  160  N.  Y.  Supp.  1101. 

And  to  the  same  effect  is  Fine  v.  New  Amsterdam  Casualty  Co. 
(Sup.)  162  N.  Y.  Supp.  135. 

The  evidence  in  the  case  at  bar  is  not  sufficient  to  sustain  a  recover}' 
by  the  plaintiff.  The  only  fact  that  impressed  the  trial  court  is  that 
plaintiff's  wife  found  the  door  of  her  apartment  open  when  she  re- 
turned. Plaintiff  left  the  house  at  1 :30  and  returned  between  3  and  4 
and  found  the  front  door  open.  The  children  came  back  from  school 
at  3  o'clock.  The  loss  was  not  discovered  until  6 :30  p.  m.  The  front 
door  being  open  when  plaintiff's  wife  returned  did  not  seem  to  be  of 
any  significance  to  Her.  Evidently  it  was  not  an  unusual  occurrence. 
On  this  day  the  children  returned  from  school  at  3  o'clock,  before  she 
came  back  from  the  hospital;  perhaps  this  fact  dismissed  from  her 
mind  any  suspicion  of  anything  wrong.  But,  even  if  that  be  a  fact, 
there  is  no  testimony  here  that  she  made  any  inquiry  of  the  children  as 
to  ivho  oRcned  tlie  door,  or  how  long  it  had  been  opened;  it  does  not 
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appear  that  the  lock  had  been  forced.  When  she  came  home  there  was 
nothing  disturbed  in  the  apartment  that  would  arouse  her  suspicions 
that  something  was  wrong;  she  forgot  to  mention  it  in  the  afternoon, 
and  mentioned  it  in  the  evening;  no3iing  in  the  apartment  was  missing^' 
except  the  pin.  There  is  nothing  in  the  situation  that  would  justify  a 
finding  that  there  was  a  felonious  abstraction. 

The  actions  of  the  plaintiff  and  his  wife  over  the  loss  would  not  lead 
one  to  believe  that  they  had  been  robbed.  The  oiily  other  jewelry  she 
had  was  a  diamond  ring,  which  she  wore,  some  silver  around  the  house, 
no  money,  and  not  very  expensive  clothing.  The  loss  of  a  pin  of  such 
value  to  them  should  cause  more  anxiety  than  it  did.  It  does  not  ap- 
pear what  kind  of  a  search  they  made  in  order  to  make  the  assertion 
that  nothing  elsie  in  the  house  was  touched.  The  loss  was  not  reported 
until  11 :30  o'clock  the  next  day,  and  it  was  evidently  reported  as  a  loss^ 
and  was  so  classified  by  the  sergeant  who  took  the  report,  and  the  de- 
tective who  made  the  investigation.  Notice  under  the  policy  was  given 
May  19,  six  days  after  the  loss. 

One  of  the  cases  relied  on  by  respondent  is  Wolf  v.  JEtna  Accident 
&  Liability  Co.,  of  Hartford,  Conn.,  183  App.  Div.  409,  170  N.  Y. 
Supp.  787,  affirmed  without  opinion  228  N.  Y.  524,  126  N.  E.  925, 
and  to  borrow  an  extract  from  the  opinion  in  that  case  the  plaintiflF 
here  failed— 

"to  show  a  loss  nnder  dreams tances  which  not  only  support  an  Inference  of 
theft,  but  which,  even  if  not  excluding  the  possibility  of  mistake,  point  strong* 
ly  and  persuasively  to  the  conclusion  that  a  theft  was  committed." 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs, 

WHITAKER,  J.,  concurs. 
GUY,  J.,  dissents. 


SPARBER  et  ml.  v.  SPOT  DELIVERY  GARMENT  CO.,  loo. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  11,.  1922.) 

Pleading  4S=s>8  (3)— Allegation  as  to  termination  of  the  Interest  of  a  partnor  held 

a  oondusion. 

In  an  action  by  a  partnership,  allegations  In  the  reply  that  the  partner- 
ship interests  of  one  H.,  who  was  not  made  a  party  plaintiff,  had  been 
"wiped  out,"  that  he  had  "repudiated  any  and  all  interest"  in  the  partner- 
ship  and  "thereupon  ceased  to  be  a  partner/'  held  vague  statements  of 
conclusions  and  insufficient  to  plead  that  the  interest  of  H..  had  been  as- 
signed to  plaintiffs. 

Appeal  from  City  Court  of  New  York. 

Action  by  Joseph  Sparber  and  Morris  Sparber,  copartners  doing 
business  as  the  Ritz  Costume  Company,  against  the  Spot  Delivery 
Garment  Company,  Inc.  From  order  denying  a  motion  to  strike  out 
amended  reply,  and  for  other  relief  in  the  alternative,  defendant  ap- 
peals.   Reversed. 

Argued  May  term  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 
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Abraham  J.  Kheel,  of  New  York  City  (S.  Michael  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 
L  Gainsburg,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  action  is  brought  to  recover  on  an  obligation  due 
to  a  partnership.  The  first  separate  defense  sets  out  that  one  Hershen- 
stein  was  one  of  the  partners  and  has  not  been  joined  as  a  party.  The 
reply,  which  was  served  pursuant  to  an  order  of  the  court,  sets  out  that 
the  interest  of  said  Hershenstein  in  the  copartnership  had  been  ''wiped 
out'^ ;  that  he  had  ''repudiated  any  and  all  interest''  in  the  partnership 
"and  thereupon  ceased  to  be  a  partner." 

It  is  quite  clear  that  these  allegations  must  be  regarded  as  vague 
statements  of  conclusions,  and  ar/e  quite  insufficient,  if  intended  to 
plead  that  Hershenstein  had  assigned  his  interest  in  the  partnership 
to  the  plaintiffs ;  otherwise,  they  have  no  right  to  sue  for  a  partnership 
obligation,  except  upon  joining  him.  Natter  v.  Isaac  H.  Blanchard  Co., 
153  App.  Div.  814,  816,  138  N.  Y.  Supp.  $69. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.   All  concur. 


K0LAS8A  V.  BOOCKMAN. 
(Supreme  Court,  Appellate  Term,  First  D6pa];tm6nt    May  ^  1922.) 

1.  Courts  «s»l 89(9)— Municipal  Court  nutt  dUmlsB,  ou  falluro  to  Hlo  •umnoiis 

with  proof  of  tervlce. 

Rule  8  of  the  Municipal  Court  makes  It  mandatory  on  the  clerk  to  dl»* 
ml68  an  action  on  fttUure  of  the  plaintiff  to  file  the  Bummona  with  proof 
of  service  thereof  within  the  specified  period.  • 

2.  Courts  4s»l89(9)— Onlor  vacating  dismissal  hold  erronooos. 

Where^  on  plaintiff's  failure  to  file  summons  with  proof  of  service, 
derk  of  Municipal  Court  dismissed  action  under  Municipal  Court  rule 
b,  and  the  plaintiff's  attorney  claimed  that  his  omission  was  Inadvertent, 
and,  on  the  refusal  of  defendant's  attorney  to  giye  him  notice  of  appear- 
ance, caused  another  summons  to  be  served  on  defendant,  and  on  the  day 
following  such  service  defendants  attorney  notified  plaintiff's  attorney 
that  the  action  begun  by  the  first  summons  had  been  dismissed,  service  by 
plaintiff's  attorney  of  a  notice  of  withdrawal  of  the  first  summons  was 
ineffective^  and  an  order  vacating  the  Judgment  of  dismissal,  but  making 
no  direction  whatever  as  to  the  filing  of  summons  was  erroneous-;  the 
result  being  two  actions  for  the  same  cause  pending  against  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Gregory  Kolassa  against  Nathan  Boockman,  doing  busi« 
ness  under  the  name  and  style  of  the  European  Feather  Importing 
House.  From  an  order  vacating  a  judgment  dismissing  the  action,  de- 
fendant appeals.    Order  reversed,  and  judgment  reinstated. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Samuel  L.  Wallerstein,  of  New  York  City,  for  appellant 
Daniel  Handler,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  Upon  the  failure  of  plaintiff  to  file  the  summons 
with  proof  of  service  thereof  in  the  office  of  the  cleric,  the  action  was 
dismissed,  with  costs,  pursuant  to  rule  8  of  the  Municipal  Court.  The 
plaintiff's  attorne)'  claimed  that  his  omission  was  inadvertent,  and  on 
the  reifusa!  of  the  defendant's  attorney  to  give  him  a  notice  of  appear- 
ance the  plaintiff's  attorney  caused  another  summons  to  be  served  on 
the  defendant.  The  day  following  the  service  of  the  second  summons 
defendant's  attorney  notified  plaintiff's  attorney  that  the  action  begun 
by  the  first  summons  had  been  dismissed,  and  plaintiff's  attorney  there- 
upon served  a  notice  of  withdrawal  of  the  first  summons.  On  plain* 
tiff's  motion  the  judgment  of  dismissal  was  vacated,  and  this  appeal 
is  from  the  order  vacating  the  judgment 

[1,  2]  While  in  a  proper  case  the  court  might  well  exercise  its  dis- 
cretion in  opening  plaintiff's  default  and  vacating  a  judgment  entered 
through  inadvertence,  the  facts  here  seem  to  show  an  utter  disregard 
of  the  rule,  which  apparently  makes  it  mandatory  upon  the  clerk  to 
dismiss  the  action  upon  the  failure  of  the  plaintiff  to  file  the  sum- 
mons with  proof  of  service  thereof  within  the  specified  period.  The 
order  appealed  from  not  only  vacates  the  judgment,  but  makes  no  direc- 
tion whatever  as  to  the  filing  of  the  summons  by  the  plaintiff ;  and  the 
result  was  two  actions  for  the  same  cause  pending  against  defendant 
The  attempted  withdrawal  of  the  first  summons  was  ineffective,  and 
the  practice  followed  by  the  respondent  should  not  be  sanctioned 

Order  reversed,  with  $10  costs,  and  judgment  reinstated. 


(201  App.  Div.  139) 

CONROY  et  al.  v.  EQUITABLE  TRUST  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DivUion,  First  Department     Ma^  5,  1922.) 

1.  Trusts  ^s»366(l)— Remainderman  held  not  necessary  party  to  action  by  repre- 

sentatives of  cestui  que  trust  against  trustee. 

The  trustee  of  a  life  tenant  of  the  income  of  corporate  stock,  on  the 
death  of  the  life  tenant,  and  before  the  probate  of  her  will,  bronpht  an 
action  against  the  remainderman,  without  making  the  representatives  of 
the  life  tenant  parties.  A  decree  was  rendered  in  such  action  directing 
payment  to  the  remainderman  of  certain  dividends,  and  the  decree  waa 
fully  complied  with.  Held,  that  the  remainderman  was  not  a  necessary 
party  defendant  to  an  action  by  the  executors  of  the  life  tenant  a^rainst 
the  trustee  to  recover  a  part  of.  the  dividends  paid  to  the  remainderman 
under  such  decree,  but  such  remainderman  might  be  brought  in' by  the 
trustee  for  the  purpose  of  obtaining  equitable  relief  against  the  decree. 

2.  Judgment  ^=s>69 1— Personal  representatives  of  cestui  que  trust  held  not  boaml 

by  a  decree  against  the  trustee. 

A  decree  fixing  the  rights  of  a  remainderman  in  respect  to  dividends 
on  corporate  stock,  rendered  in  an  action  brought  by  the  trustee  of  the 
life  tennnt,  after  the  latter's  death,  against  the  remainderman  alone,  is 
not  binding  on  the  personal  representatives  of  the  life  tenant 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Katherine  Conroy  and  Thomas  M.  Acken,  executrix  and 
executor  of  the  estate  of  Marg^aret  L.  Kingsley,  deceased,  against  the 
Equitable  Trust  Company  of  New  York,  individually  and  as  successor 
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trustee  of  Margaret  L.  Kingsley,  life  tenant.  From  an  order  overrul- 
ing a  demurrer  on  the  ground  that  the  remainderman  is  a  necessary  par- 
ty defendant,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Archer  P.  Cram,  of 
New  York  City,  of  counsel),  for  appellant. 

John  B.  Doyle  and  Harrison  Clark,  both  of  New  York  City,  for 
respondents. 

SillTH,  J.  Margaret  L.  Kingsley  executed  in  her  lifetime  a  trust. 
The  proWsion  of  the  trust  was  that  the  income  from  the  fund  should 
be  paid  to  her,  and  at  her  death  the  accumulated  income  be  paid  to  her 
estate,  the  remainder  to  go  to  her  daughter,  Charlotte  M.  Kingsley. 
At  her  death  the  Equitable  Trust  Company,  the  successor  of  the  trus;tee, 
brought  an  action  against  Charlotte  M.  Kingsley  before  the  proof  of  the 
will,  and  it  was  therein  adjudged  that  the  Equitable  Trust  Company 
pay  over  certain  shares  of  stock  to  Charlotte  M.  Kingsley,  as  part  of 
the  remainder  of  the  trust.  These  shares  of  stock  were  in  the  Pitts- 
burgh Coal  Company  of  New  Jersey.  It  seems  that  the  dividends  upon 
this  Pittsburgh  Coal  Company  of  New  Jersey  were  not  paid  for  a 
number  of  years.  These  dividends  were  upon  preferred  stock  and  were 
cumulative.  A  reorganization  was  had,  wherein  the  owners  of  this 
stock  were  allowed  to  take  stock  in  the  Pittsburgh  Coal  Company  of 
Pennsylvania,  another  corporation  to  be  organized.  The  trustee,  how- 
ever, did  not  exchange  its  stock  for  some  reason  not  disclosed  by  the 
complaint ;  but  it  is  alleged  in  the  complaint  that  it  was  omitted  negli- 
gently and  s^ainst  the  interests  of  the  estate.  After  this  decree  in  the 
action  brought  by  the  trustee  against  Charlotte  M.  Kingsley,  Charlotte 
M.  Kingsley  made  the  exchange  of  the  stock  and  procured  some  stock 
of  the  Pittsburgh  Coal  Company  of  Pennsylvania.  It  is  claimed  by  the 
executors  that,  inasmuch  as  the  dividends  upon  the  original  stock  were 
cumulative,  that  part  of  this  stock  should  be  apportioned  to  those  divi- 
dends and  belongs  to  the  estate  of  Margaret  L.  Kingsley,  and  did  not 
pass  to  the  remainderman,  and  this  action  is  brought  to  recover  those 
dividends,  and  if  those  dividends  cannot  be  recovered,  to  recover  the 
value  thereof  frcm  the  trustee. 

[1]  I  am  unable  to  see  how  Charlotte  M.  Kingsley  is  a  necessary 
party  defendant  in  the  action.  The  action  is  brought  against  the  Equi- 
table Trust  Company,  as  the  successor  to  the  original-trustee  named  in 
the  will,  to  compel  the  performance  of  this  trust  duty  to  deliver  to  the 
executors  of  Margaret  L.  Kingsley  what  is  claimed  to  r^resent  accum- 
ulated income,  which,  under  the  trust,  was  payable  to  the  estate  of 
Margaret  L.  Kingsley,  and,  in  case  of  the  inability  of  this  trustee  to 
make  such  delivery,  for  money  compensation.  Any  judgment  rendered 
herein  would  not  affect  the  rights  of  Charlotte  M.  Kingsley,  who  has 
received  the  shares  of  the  Pittsburgh  Coal  Company  under  a  decree 
rendered  in  the  action  brought  by  the  Equitable  Trust  Company  against 
the  said  Charlotte  M.  Kingsley.    A  judgment  in  this  action  could  not 
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take  away  from  her  those  shares  or  the  substituted  shares  in  the  new 
corporation,  for  yvhich  they  have  been  exchanged. 

[2]  The  judgment  in  the  action  by  the  Equitable  Trust  Company 
against  Charlotte  M.  Kingsley,  under  which  it  was  decreed  that  she 
was  entitled  to  these  shares,  was  obtained  without  making  the  repre* 
sentatives  of  Margaret  L.  Kingsley  parties  to  the  action,  so  that  their 
rights  as  against  tiie  trustee  have  been  in  no  way  diminished  by  such 
judgment.  Although  the  will  of  Margaret  L.  Kingsley  had  not  been 
probated  at  the  time  that  that  action  was  commenced,  the  Equitable 
Trust  Company  was  clearly  negligent  in  proceeding  to  a  judgment 
therein  without  some  representative  of  the  estate  of  Margaret  L-  Kings- 
ley  as  a  party,  so  as  to  bind  that  estate.  It  seems  clear  to  me  that  an 
equitable  adjustment  of  the  rights  of  all  of  these  parties  would  require 
the  presence  of  Charlotte  M.  Kingsley  as  a  proper  party  defendant  in 
this  action,  so  that  the  trust  company  would  have  the  right  to  protect  it- 
self against  payment  to  the  estate  of  Margaret  L.  Kingsley  of  securities 
already  delivered  to  Charlotte  M.  Kingsley,  the  remainderman,  by  an 
affirmative  claim  on  its  part  that  judgment  in  the  action  against  Char- 
lotte M.  Kingsley  be  set  aside,  and  Charlotte  M.  Kingsley  be  required 
to  pay  over  to  the  trustee  any  part  of  the  stock  of  this  Pittsburgh  Coal 
Company  or  the  substituted  stock  in  the  reorganized  corporation,  for 
which  it  may  be  held  liable  to  plaintiffs,  notwithstanding  the  negligence 
of  the  Equitable  Trust  Company  in  proceeding  to  judgment  without  the 
estate  of  Margaret  L.  Kingsley  represented  in  that  action.  Charlotte 
M.  Kingsley  might  well  be  held  a  proper  party  in  this  action,  to  be 
brought  in  upon  the  application  of  the  trustee,  although  not  a  neces- 
sary party. 

The  order  appealed  from  should  therefore  be  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendant  to  withdraw  its  demurrer 
and  to  answer,  on  payment  of  said  costs  and  the  costs  awarded  to  plain- 
tiffs by  the  order  appealed  from.    All  concur. 


MONTGOMERY  v.  LANS  et  a1. 
(Supreme  Court,  AppeUate  Term,    First  Department     May   4,   1022.) 

1.  Judgment  ^=s»l80— Buyer  held  entitled  to  eumniary  judgment  In   action  on 

seller's  agreement  to  resell  goods  and  send  buyer  check  for  specified  amount. 
Agreement  between  buyer  and  seller,  following  a  dispute  as  to  tbe 
goods,  whereby  seller,  In  consideration  of  buyer's  payment  of  amount 
claimed  to  be  due,  agreed  to  resell  certain  goods  at  a  certain  price  and 
to  send  buyer  a  check  for  the  amoimt  within  one  year  from  date  of  agree- 
ment, held  an  express  contract  to  pay  a  certain  sum  at  a  certain  <\s,xe, 
entitling  buyer  in  action  thereon  to  summary  judgment  on  his  affidavit 
of  no  defense,  under  Rules  of  Civil  Practice,  rule  113. 

2.  Judgment  ^=s>l8S~Rul6  of  civil  practice  providing  for  summary  ludgment  la 

certain  cases  on  affidavit  of  no  defense  liberally  construed. 

Rules  of  CivU  Practice,  rule  113,  providing  for  summary  Judgment  in 
certain  actions  on  plaintiff's  affidavit  of  no  defense,  in  absence  of  affidavit 
by  defendant  showing  good  defense,  should  be  liberally  construed. 

^S9For  other  cases  see  same  topic  ft  KBT-NUMBBR  Ui  all  Kej-Numbered  Digests  *  Indexes 
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Appeal  from  City  Court  of  New  York 

Action  by  Richard  M.  Montgomery  against  Sofic  Lans  and  others. 
From  an  order  denying  plaintiff's  motion  for  summary  judgment  un- 
der Rules  of  Civil  Practice,  rule  113,  plaintiff  appeals.  Order  reversed, 
motion  granted,  and  judgment  ordered  for  plaintiff. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Windels  &  Holtzoff,  of  New  York  City  (Alexander  Holtzoff  and 
Paul  Windels,  both  of  New  York  City,  of  counsel),  for  appellant. 

Kamen  &  Osfiertag,  of  New  York  City  (Sol  S.  Ostertag,  of  New 
York  City,  of  counsel),  for  respondents. 

WHITAKER,  J.  Plaintiff  purchased  goods  >f  defendant.  There 
was  a  dispute  between  them.  To  settle  the  matter,  defendant  gave 
plaintiff  the  following  written  contract: 

••December  8, 1020. 

"Mr.  Richard  M.  Montgomery,  27  Pine  St.,  N.  T.  City— I>ear  Sir:  In  con- 
sideration of  your  paying  in  full  our  bUl  of  August  5,  1920,  amounting  to 
$5,078,  I  agree  to  dispose  of  or  seU  the  blue  glass  mirror,  whldi  was  biUed 
to  you  at  $500,  and  the  two  8atin\700d  SM.  commodes,  blUed  to  you  at  $800, 
at  the  price  yo«  have  paid  for  these  artieles,  ao  that  yoa  will  make  no  lou, 
and  further  agree  to  tf ect  thte  sale  within  the  period  of  one  year  from  diate 
and  send  you  a  check  for  the  amount ;  L  e.,  $1,300. 

"Very  truly  yours,  Lans  Curiosity  Shop,  per  Arthur  L.  Lans.** 

[1]  This  is  an  express  contract.  It  is  to  pay  a  certain  sum  at  a  cer- 
tain date.  The  contract  and  its  breach  are  not  denied.  The  record 
shows  that  a  trial  must  necessarily  result  in  a  judgment  for  the  plainr 
tiff  for  the  sum  demanded  in  the  complaint. 

[2]  The  plaintiff's  application  was  dearly  within  the  requirements 
'and  intention  of  the  rule.  This  rule  should  be  liberally  construed.  The 
construction  contended  for  by  the  defendant  is  too  narrow.  It  would 
destroy  the  boieficial  results  anticipated  and  intended  by  the  authors 
of  the  rule. 

Order  reversed,  with  $10  costs  and  disbursements,  motion  granted, 
with  $10  costs,  and  judgment  ordered  for  plaintiff  for  the  relief  de- 
manded in  the  complaint    All  concur. 


LEVEY  V.  ANKER. 

(Snpt^eme  Court,  Appellate  Term,  First  Department.    May  4,  1922.) 

New  trial '«S9 1 08  (3)— Newly  disooverad  evIdeMe  held  sufllolent  to  require  the 
grantlna  of  a  new  trial. 

Where  the  assignee  of  a  claim  secured  Judgment  against  the  debtor, 
newly  discovered  evidence  that  since  the  trial  defendant  had  found  a 
canceled  nete  which  he  had  given  to  the  assignor  to  cover  the  amount  of 
the  claim,  and  that  the  note  had  been  paid  to  an  Innocent  purchaser  there- 
of, was  sufQdent  to  require  the  granting  of  a  new  trlaL 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

^S9For  other  casefl  see  same  topic  A  KIBY-NUMBER  In  all  Key-Numbered  Dlgeete  *  Indexes 
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Action  by  Julius  Levey  against  Max  Anker.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for  new  trial  on  newly  discov- 
ered evidence,  defendant  appeals.    Reversed,  and  new  trial  ordered 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Hartman  &  Levy,  of  New  York  City  (Maurice  P.  Hartman,  of  New 
York  City,  of  counsel),  for  appellant. 
Reuben  Greenbaura,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  sues  as  assignee  of  the  Chain  Elec- 
tric Company.  The  Chain  Electric  Company  assigned  all  its  bills  re- 
ceivable to  Julius  Levey,  the  plaintiff,  pne  of  which  was  a  bill  against 
defendant  for  $150.  ^The  date  of  the  assignment  was  May  14,  1920. 
Before  this  time  defendant  claims  to  have  given  a  note  to  the  Chain 
Electric  Company  for  $150  in  payment  of  the  claim,  the  due  date  being 
subsequent  to  the  assignment,  and  subsequently  to  have  paid  the  note 
through  the  bank. 

Plaintiff  contends  that  defendant  paid  the  note,  if  at  all,  to  the  Chain 
Electric  Company,  with  full  knowledge  of  the  assignment.  Defendant 
testified  that  he  had  lost  the  note  and  probably  it  was  burned  in  a  fire 
on  defendant's  premises.  Defendant  also  shows  by  his  affidavit  that  he 
had  continued  tiie  search,  and  subsequent  to  the  entry  of  Judgment  he 
found  the  note,  which  shows  that  it  was  given  to  the  Chain  Electric 
Company,  and  by  them  transferred  to  an  innocent  purchaser  before 
maturity  without  notice  and  for  value;  that  this  evidence  will  show 
conclusively  that  the  claim  of  plaintiff  has  been  paid;  and  that,  if  the 
judgment  stands,  defendant  will  be  required  to  pay  twice.  Under  such 
circumstances  we  think  the  motion  should  have  been  granted  and  a 
new  trial  ordered.  • 

Order  reversed,  judgment  vacated,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event 


FOLEY  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department.    Maj  9,  1922.) 

Municipal  corporations  ^s»706(3)»PlalBtlir8  testimony  held  to  put  defendant  on 
proof  to  explain  running  away  of  horse,  damaging  plaintiff's  oar. 

In  action  to  recover  for  damage  to  automobile,  occasioned  by  defendant* a 
runaway  horse  hitched  to  a  wagon  running  into  the  automobile,  which  was 
standing  alongside  a  curb  on  a  public  street,  testimony  of  plaintiff  that 
the  horse  was  green  and  vicious,  that  the  breeching  broke,  and  that  the 
horse  had  run  away  and  his  harness  had  brolcen  on  a  previous  occasion, 
was  sufficient  to  put  the  defendant  to  its  proofs  to  explain  the  happening 
of  the  accident. 

Appeal  from  Municipal  Courts  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Frederick  F.  Foley  against  the  City  of'  New  York.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Judgment  re- 
versed, and  new  trial  ordered. 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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(X»4N.Y.8.) 

Argued  AprU  term,  1922,  beforfc  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

James  F.  Swanick,  of  New  York  City,  for  appellant. 

John  P.  O'Brien,  of  New  York  City  (John  F.  O'Brien,  Henry  J. 
Shields,  and  Charles  C.  Marrin,  all  of  New  York  City,  of  counsel), 
for  respondent. 

PER  CURIAM.  Plaintiff  sued  to  recover  for  the  damage  to  his 
automobile  occasioned  by  defendant's  tunaway  horse  hitched  to  a  wag- 
on running  into  the  plaintiff's  automobile,  which  was  standing  along- 
side of  the  curb  on  tfie  public  street.  At  tiie  dose  of  plaintiff's  testi- 
mony the  trial  judge  dismissed  the  complaint. 

On  behalf  of  plaintiff  it  was  testified  that  the  horse  was  a  green 
horse,  that  he  was  vicious,  that  the  breeching  broke,  and  that  the  horse 
had  run  away  and  his  harness  had  broken  on  a  previous  occasion.  The 
plaintiff's  testimony  was  sufficient  to  put  the  defendant  to  its  proofs  to 
explain  the  happening  of  the  accident.  Lynch  v.  Brooklyn  City  R.  Co., 
52  Hun,  614,  5  N.  Y.  Supp.  31 1,  affirmed  123  N.  Y.  657,  25  N.  E.  955 ; 
Thompson  v.  Plath,  44  App.  Div.  291,  60  N.  Y.  Supp.  621 ;  McGahie 
V.  McClennen,  86  App.  Div.  263,  83  N.  Y.  Supp.  692. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 


DEUTSCH  V.  NEW  YORK,  N.  H.  &  H.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1922.) 

Evldenea  4»s>222(2)— Error  to  exotade  admlMiont  as  to  dolivory  of  gootft,  for 
loss-  of  which  action  was  brought. 

In  an  acdon  for  loea  of  goods  by  pilferage  after  shipment  and  storage 
by  a  railroad  company,  In  absence  of  testimony  by  an  expressman  to 
prove  delivery  to  the  company.  Its  admissions,  showing  receipt  of  the 
goods  by  the  railroad  company  and  by  a  storage  company  thereafter  in 
good  condition,  and  that  the  case  of  goods  was  afterward  opened  and 
broken  into,  should  have  been  received. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harry  Dcutsch  against  the  New  York, -New  Haven  & 
Hartford  Railroad  Company  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Wasserman  &  Erenstoft,  of  New  York  City,  for  appellant. 

Oscar  Igstaedter  and  Charles  M.  Sheafe,  Jr.,  both  of  New  York 
City  (Edward  R.  Brumley,  of  New  York  City,  of  counsel),  for  re- 
spondents. 

PER  CURIAM.  Action  by  the  assignee  of  a  shipper  to  recover  for 
a  loss  by  pilferage  after  goods  had  been  shipped  from  Boston  to  New 
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York  and  then  stored  by  the  railroad  company.  It  appeared  on  the  ex- 
amination of  the  plaintiff's  assignor  that  delivery  of  the  goods,  as 
claimed,  was  made  to  the  defendant  railroad  by  an  expressman.  As 
the  expressman  was  not  in  court  to  testify,  the  trial  judge  stated  he 
would  dismiss  the  complaint  for  failure  of  proof,  notwithstanding  the 
offer  of  plaintiff's  counsel  to  prove  admissions  of  the  railroad  company 
showing  receipt  of  the  merchandise,  that  the  merchandise  was  received 
by  the  defendant  storage  company  in  good  condition,  and  that  after 
such  receipt  the  case  of  goods  was  opened  and  broken  into.  Wc  think 
that  it  was  reversible  error  to  refuse  to  permit  the  plaintiff  to  prove 
the  delivery  other  than  by  the  expressman. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 

ai8Mftc.Rep.558)       ^^^tARAMIAN  v.  OURAKIAN. 

(Supreme  Ck>nrt,  Appellate  Term,  First  D^artment.    May  4,  1022.) 

QiftB  ^=:»34— Where  defendant  after  demanding  exorbitant  gifts,  wantonly  broke 
her  engagement  by  marrying  another,  donor  may  reoover  then. 

Where  defendant  obtained  from  plaintiff,  in  consideration  of  and  in 
anticipation  of  marriage,  certain  gifts,  and  demanded  other  and  addi- 
tional gifts,  which  demands  were  complied  with,  and,  notwithstanding 
there  was  no  breach  of  the  contract  to  marry  on  plaintiff's  part,  the  de- 
fendant wantonly  broke  her  engagement  by  marrying  another,  the  donor 
may  recover  the  gifts. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Sack  Antaramian  against  Higouhe  Ourakian.  From  a 
judgment  of  the  Municipal  Court,  dismissing  the  complaint,  the  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

William  J.  Lamey,  of  New  York  City,  for  appellant. 
George  D.  Carrington,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  sues  to  recover  certain  jewelry,  fur,  and  money 
alleged  to  have  been  given  to  defendant  in  reliance  upon  an  agreement 
to  marry  entered  into  between  plaintiff  and  4efendant,  and  in  consid- 
eration of  and  in  anticipation  of  marriage.  Ttie  complaint  alleges  that, 
subsequent  to  the  making  of  said  gifts,  the  defendant  broke  her  promise 
of  marriage,  and  entered  into  the  marriage  relation  with  another  man, 
and  upon  demand  refused  to  return  the  gifts  so  made  by  plaintiff  to 
defendant.  The  answer  admits  all  the  material  allegations  of  the  com- 
plaint, except  that  the  gifts  were  made  to  defendant  by  plaintiff  in  re- 
liance upon  and  in  consideration  of  defendant's  promise  to  marry 
plaintiff,  and  in  anticipation  of  marriage. 

The  admissions  in  the  answer  and  the  uncontradicted  proof  estab- 
lished the  engagement  agreement  and  the  giving  by  plaintiff  to  defend- 
ant, in  consideration  thereof,  of  presents  aggregating  a  large  amount, 
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(l»4N.T.s.) 

the  subsequent  display  by  the  defendant  of  a  very  mefcenary  spirit  in 
making  further  exorbitant  demands  for  pft^,  for  tfee  turning  over  to 
her  of  plaintiff's  hank  account,  for  the  expeAdittire  of  lar^e  mims  of 
money  for  household  furniture,  and  the  increasing  of  the  amount  of 
life  insurance  carried  by  plaintiff,  and  notwithstanding  the  fact  that 
plaintiff  acquiesced  in  these  demands  and  agreed  to  comply  with  them 
the  defendant  wantonly,  without  any  breach  on  plaintiff^s  part,  broke 
her  engagement  by  marrying  another  man.  Under  such  circumstano* 
es  the  donor  of  engagement  gifts  is  entitled  to  recover  back  the  same: 
Williamson  v.  Johnson,  62  Vt.  378,  383-385,  20  Atk  279,  9  L.  R.  A.. 
277;  22  Am.  St.  Rep.  117;  Jacobs  v.  Davis,  [1917]  2  K-  B.  532-*534; 
14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1045. 

Judgment  reversed,  and  a  new  trial  ordered,  with*  $30  co9U  to  appet* 
lant  to  abide  the  event   All  concur. 


(201  App.  Dlv.  59) 

PEOPLE  V.  8HKILKY. 

<Snpreme  Court,  Appellate  Division,  Second  Department.    April  2S,  1922.) 

Health  «a»32-.Bulldlno  occupied  by  mere  tKan  three  famlllee,  doing  oeutlfiHl  <• 
oommon  kitohen,  held  not  a  "tenement  house";  ''premieoe." 

Fourteen-room  house,  not  constructed  as  a  tenement  house,  occapied  hj* 
landlady  and  three  families  renting  rooms,  not  containing  conveniences 
or  appliances  for  cooking,  and  who  did  their  cooking  in  landlady's 
kitchen,  held  not  a  ''tenement  house/'  within  rToAement  House  Law,  (f 
120-122,  prohibiting  one  from  converting  a  building  into  a  tenement  house 
without  a  permit,  in  view  of  section  2,  subd.  1,  defining  "tenwnent  house^' 
as  the  residence  of  three  or  more  families  living  '^independently  of  each 
other  and  doing  their  cooking  on  the  premises";  the  word  "premises" 
meaning  the  rooms  in  which  the  family  doing  the  cooking  lives. 

[Ed.  jNote. — ^For  other  definitions,  see  Words  and  Phrases^  First  acd 
Second  Series,  Premises ;  Tenement  House*] 

Appeal  from  Court  of  Special  Sessions. 

Bertha  Shkilky  was  convicted  of  occup3nng  a  building  constructed 
as  a  tenement  house,  or  altered  or  converted  into  one  without  a  cer- 
tificate of  compliance  with  the  law,  in  violation  of  Tenement  House 
Law,  §  120-122,  and  she  appeals.  Judgment  reversed,  and  defendant 
discharged. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  MAN- 
NING,  and  KELBY,  JJ. 

Jacob  Bernstein,  of  New  York  City,  for  appellant. 

Midiael  J.  Kelly,  of  New  York  City  (John  P.  O'Brien,  Corp.  Coun- 
sel, and  John  F,  O'Brien  and  Joseph  I.  Berry,  all  of  New  York  City, 
on  the  brief),  for  the  People, 

BLACKMAR,  P.  J.  The  building  alleged  to  be  a  tenement  house 
is  situatjed  at  Sea  Gat€,  Coney  Island.  It  consists  of  14  rooms.  Five 
of  the  rooms,  includipg  a  kitchen  on  the  first  floor  and  a  bedroom  on 
the  second,  were  occupied  by  the  defendant.     Another  bedroom  on 

^s»For  other  oaaea  see  same  topic  A  KET-NUMBERln  mil  Ktty  •Numbered  DigektA  4  IfideKea 
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the  second  floor  was  occupied  by  a  Mrs.  Goslin  and  one  child,  and 
there  is  evidence  that  Mrs.  Goslin  did  her  cooking  in  defendant's  kitch- 
en, which  was  furnished  with  a  gas  stove.  Three  sisters,  Rosenhaus 
by  name,  had  a  bedroom  on  the  third  floor.  They  lived  at  No.  197 
Madison  street,  Manhattan,  and  came  down  to  defendant's  house  for 
week-ends  and  in  evenings,  remaining  overnight  in  very  hot  weather. 
There  is  evidence  that  they,  too,  used  the  cook  stove  in  defendant's 
kitchen,  as  did  also  a  Mrs.  Quashman,  who,  with  her  husband  and  child, 
had  a  bedroom  on  the  first  floor.  The  remaining  rooms  were  occupied 
by  "boarders" — ^presumably  by  people  who  paid  a  lump  sum  for  board 
and  lodging,  as  distinguished  from  those  already  mentioned,  who  occu- 
pied furnished  bedrooms  and  had  the  run  of  defendant's  kitchen.  Up- 
on this  state  of  facts  the  defendant  was  found  guilty  of  having  altered 
and  converted  the  house  into  a  tenement  house,  without  filing  the 
requisite  papers  and  secMgjng  the  requisite  permit.      _ 

The  prohibition  in  sections  120,^  121,  and  122  oiE  the  Tenement  House 
Law  (Consol.  Laws,  c.  61)*  is  directed  against  occupying,  without  a 
certificate  of  compliance  with  the  law,  a  building  constructed  as  a  tene- 
ment house,  or  altered  or  converted  into  one.  The  building  in  question 
was  not  arranged  or  designed  as  a  tenement  house,  nor  was  it  by  physi- 
cal changes  altered  or  converted  into  one.  The  question  is  the  narrow 
one,  whether  it  was  by  the  uses  described  converted  into  a  tenement 
house. 

By  section  2,  subdivision  1,  of  the  Tenement  House  Law,*  a  tene- 
ment house  is  defined  as  follows : 

"A  'tenement  house*  Is  any  house  or  building,  or  portion  thereof,  which  is 
either  rented,  leased,  let  or  hired  out,  to  be  occupied,  or  Is  occupied,  in  whole 
or  In  part,  as  the  home  or  residence  of  three  families  or  more  living  In- 
dependently of  each  other,  and  doing  their  cooking  upon  the  premises,  and 
includes  apartment  houses,  flat  houses  and  all  other  houses  bo  occupied." 

The  building  was  a  "boarding  house/'  There  was  but  one  kitchen, 
that  of  the  landlady.  Besides  the  landlady,  three  of  the  families  rented 
rooms  for  a  longer  or  shorter  time  and  did  their  cooking  at  the  land- 
lady's fire.  There  was  no  cooking  in  the  separate  rooms,  nor  any  con- 
veniences or  appliances  therefor.  A  building  is  not  a  tenement  house, 
within  the  statutory  definition,  unless  the  occupants  live  independently 
of  each  other.  Persons  may  be  said  to  live  in  premises  when  they 
maintain  their  family  life  there.  This  includes  cooking  as  well  as 
sleeping,  and  I  think  they  cannot  be  said  to  live  independently,  unless 
they  cook  in  their  own  apartments,  as  distinguished  from  a  kitchen  used 
in  t.ommon. 

The  word  "premises,"  as  used  in  the  act,  means  the  premises,  rooms, 
or  apartments  in  which  the  family  lives.  It  does  not  change  into  a 
tenement  house  a  building  conducted  as  a  boardinp^  house  because  three 
families  living  in  rented  rooms  do  their  cooking  m  a  common  kitchen. 
This  construction  of  the  statute  is  in  accord  with  the  spirit  of  the  de- 
cisions of  the  Appellate  Division  of  the  First  Department  and  of  the 
Court  of  Appeals  in  Grimmer  v.  Tenement  House  Department  of  City 

^Amended  by  Laws  1912.  c  13.  and  Laws  1917.  o.  806w 
>  Amended  by  Laws  1916.  c.  XL9,  and  Laws  1909,  e.  364. 

*  Section  120  was  materially  amended  by  chapter   766  of  ttie  Laws  of  1920,  so  tar  as  i 
affected  the  city  of  Buffalo. 
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of  New  York,  134  App.  Div.  896,  119  N.  Y.  Supp.  812,  and  204  N. 
Y.  370,  97  N.  E.  884. 

One  reason  why  the  Legislature  added  to  the  definition  "doing  their 
cooking  on  the  premises"  would  appear  to  be  because  a  number  of  fires 
maintained  for  cooking  purposes  in  different  parts  of  a  building  would 
increase  the  fire  risk,  which  certain  provisions  of  the  Tenement  JHouse 
Law  are  intended  to  reduce.  Neither  do  I  think  that  single  furnished 
rooms  in  the  boarding  house  in  question,  occupied  as  they  are  for  a  f ew 
days  or  weeks  at  a  summer  resort,  are  "homes"  or  "residences,"  as 
these  words  are  used  in  the  statute. 

The  judgment  of  conviction  by  the  Court  of  Special  Sessions  should 
be  reversed  on  the  law  and  facts,  and  the  defendant  discharged  All 
concur. 


KATZ  V.  BIEBER. 

(Supreme  Court,  Appellate  Term,  First  DepartiMnt.    May  4,  1022.) 

Ganing  ^=s»2S— Note  given  for  wager  oannot  be  eolleoted. 

Under  Penal  Law,  §|  991,  992,  providing  that  bets  and  wagers  shall  be 
unlawful,  and  that  all  contracts  on  account  of  money  or  property  bet  or 
wagered  shall  be  void,  a  note  given  by  ^  person  to  pay  a  bet  cannot  be 
coUected  by  the  payee. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. ^ 

Action  by  Phil  Katz  against  Isidor  Bieber.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Ralph  Copland,  of  New  York  City,  for  appellant. 

J.  Lewis  Lindner,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Action  upon  a  promissory  note.  The  defendant 
admits  making  the  note,  its  nonpayment,  and  protest.  Defendant  al- 
leges that  the  note  was  given  as  the  result  of  a  bet  upon  a  prize  fight, 
and  was  for  money  lost  upon  that  bet  The  only  question  was  as  to 
whether  the  defendant  made  the  wager  on  his  own  account,  or  whether 
he  was  simply  a  stakeholder. 

The  record  discloses  that  one  Firestone,  acting  as  the  agent  of  the 
plaintiff,  made  a  bet  with  the  defendant  on  the  result  of  a  certain  prize 
fight ;  that  at  the  tinje  the  wager  was  mode,  there  being  no  one  present 
whom  the  parties  desired  to  make  stakeholder,  Bieber,  the  def  e;idant,  by 
mutual  consent  was  made  stakeholder,  and,  as  he  testified,  he  was 
both  stakeholder  and  bettor.  Bieber,  having  lost  the  wager,  paid  back 
the  $3,000,  but  failed  to  pay  the  amount  he  lost,  and  gave  several  notes 
therefor ;  the  note  in  suit  being  one  of  them. 

There  is  nothing  in  the  record  to  show  that  Bieber,  the  defendant, 
received  any  money  from  any  other  person  as  stakeholder,  and  he  tes- 
tified that  he  was  the  "bettor  and  stakeholder."  We  are  satisfied  from 
the  rei:ord  that  the  consideration  for  the  note  was  money  the  defend- 
ant losl*  as  the  result  of  a  wager  on  a  prize  fight,  and  that  the  note,  there- 
CES9For  ottMr  oasea  see  same  topic  4k  KBY-NUMBBR  in  all  Key- Numbered  Digests  *  Indexes 
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fore,  IS  wtthin  the  condemnation  of  sections  991,  992,  of  the  Penal 
Law  (ConsoL  Laws,  c.  40). 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.    All  concur. 


(201  App.  Div.  44) 

SIMONELLI  V.  A.  L.  GUIDONE  &  SON,  Inc.,  et  a1. 

(Supreme  Comt,  AppeUate  Division,  Second  Department.    April  20,  1022.) 

Munloipal  corporations  4ss>373 (7)— Surety  not  liable  on  lien,  Invalid  because  of 
delay  In  prosecution. 

Under  Lien  Law,  §  18,  providing  that  a  mechanic's  lien  for  labor  or  ma- 
terial famished  for  a  public  improvement  shall  not  continue  longer 
than  three  months  from  the  time  of  tiling  notice  of  the  lien,  and  section 
21,  subd.  2,  providing  that  a  lien  against  the  amount  due  or  to  become  due 
a  contractor  from  the  state  or  municipal  corporation  for  the  construction 
of  a  public  improvement  is  discharged,  when  three  months  have  elapsed 
since  the  tiling  of  notice  of  lien  and  no  action  has  been  commenced  to  oi- 
force  it,  where  a  mechanic's  lien  for  money  due  a  contractor  from  a  mu- 
nicipal corporation  was  filed  August  2,  1918,  and  the  action  to  foredoae 
the  lien  was  commenced  January  14,  1919,  a  surety  on  an  undertaking 
given  to  discharge  the  lien  was  not  liable  for  a  personal  Judgment  against 
the  contractor.  , 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Crescenzo  Simonelli  against  A.  L.  Guidone  &  Son,  Inc., 
and  others.  From  a  judgment  for  plaintiff,  defendant  National  Surety 
Company  appeals.  Judgment  as  against  the  appealing  defendant  re- 
versed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  MAN- 
NING, and  KELBY,  JJ. 

William  F.  Kimber,  of  New  York  City,  for  appellant. 

Aaron  Bearman,  of  Brooklyn  (Louis  H.  Pink,  of  Brooklyn,  on  the 
brief),  for  respondent, 

KELLY,  J.  This  was  an  action  to  foreclose  a  mechanic's  lien  for 
$5,537.25  upon  money  due  from  the  defendant  city  of  New  York  to  a 
contractor  defendant,  Guidone  &  Son,  for  a  public  improvement.  Lien, 
Law  (Consol.  Laws,  c.  33)  §  5,  added  by  Laws  1911,  c.  873,  as  amend- 
ed by  Laws  1916,  c.  507.  The  lien  was  filed  with  the  comptroller  of 
the  city  of  New  York  and  in  the  office  of  the  department  of  public 
charities  on  August  2,  1918.  Lien  Law,  §  12,  added  by  Laws  1911,  c. 
873,  as  amended  by  Laws  1916,  c.  507.  Thereafter  the  contractor,  as 
principal,  and  appellant  National  Surety  Company,  as  surety,  executed 
an  undertaking  conditioned  for  the  payment  of  any  judgment  which 
might  be  recovered  in  an  action  to  enforce  the  lien.  Lien  Law,  §  21, 
subd.  5,  added  by  Laws  1911,  c.  873,  as  amended  by  Laws  1914,  c.  266, 
and  Laws  1916,  c.  507.  The  action  to  foreclose  the  lien  was  not  com- 
menced until  January  14,  1919.  There  was  no  renewal  or  extension  of 
the  lien. 

At  the  conclusion  of  the  trial  the  counsel  for  the  appellant.  National 
Surety  Company,  moved  for  dismissal  of  the  complaint  as  to  it,  and 
the  record  shows  that  the  plaintiff's  counsel  conceded  that  he  could  not 
hold  the  appellant  surety  on  the  undertaking  given  to  discharge  the 
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municipal  lien,  because  the  lien  was  held  to  be  invalid  and  void  for 
failure  to  commence  the  action  within  the  three  months  prescribed  in 
the  statute.  Lien  Law,  §  18,  added  by  Laws  1911,  c  873,  as  amended 
by  Laws  1916,  c.  507;  Lien  Law,  §  21,  subd.  2,  added  by  Laws  1911, 
c.  873,  as  amended  by  Laws  1914,  c.  266.  The  learned  trial  jus- 
tice thereupon  granted  the  defendant's  motion  to  dismiss  the  complaint. 
But  upon  filing  the  decision  and  findings,  some  time  after  the  trial,  the 
learned  justice  held  the  surety  company  liable  for  the  personal  judg- 
ment decreed  against  the  contractor,  filing  a  memotandum  in  which  he 
said  that,  if  he  had  held  that  the  surety  company  was  not  liable  upon 
the  undertaking  discharging  the  lien,  he  was  in  error,  citing  Hawkins 
V.  Mafp«s-Reeve  Const.  Co.,  82  App.  Div.  72,  81  N.  Y.  Supp.  794. 

But  in  that  case,  under  the  language  of  the  undertaking  said  to  have 
been  inadvertently  used,  there  was  some  ground  for  holding  the  surety 
liable  for  the  personal  judgment.  Upon  appeal  the  Ken  in  that  case  was 
held  to  be  valid,  and  the  Court  of  Appeals  declined  to  pass  upon  the 
question  whether  the  surety  could  be  held,  if  the  lien  were  invalid  and 
void.  Hawkins  v.  Mapes-Reeve  Const.  Co.,  178  N.  Y.  236,  at  page  241, 
70  N.  E.  783.  And  since  that  decision  it  has  been  unifonnly  decided 
that,  unless  the  municipal  lien  is  valid,  the  surety  upon  the  undertakii^ 
given  to  discharge  the  lien  cannot  be  held.  Milliken  Bros.  v.  City  of 
New  York,  201  N.  Y.  65,  94  N.  E.  196,  Ann.  Cas.  1912A,  905 ;  Berger 
Mfg.  Co.  V.  City  of  New  York,  206  N.  Y.  24,  99  N.  E.  153;  Sexauer 
&  Lemke  v.  Burke  &  Sons  Co.,  228  N.  Y.  341,  127  N.  E.  329;  Harley 
V.  Plant,  149  App.  Div.  719,  134  N.  Y.  Supp.  122,  affirmed  210  N.  Y. 
405,  104  N.  E.  946;  Casey  v.  Connors  Bros.  Const.  Co.  (Special  Term, 
Onondaga  County,  Andrews,  J.)  53  Misc.  Rep.  101,  103  N.  Y.  Supp. 
1103;  Fitzpatrick  v.  Devlin  (Special  Term,  N.  Y.  County,  Giegerich, 
J.)  81  Misc.  Rep.  556,  142  N.  Y.  Supp.  689;  Audley  C5larke  Co.  v. 
W.  F.  Plass  &  Bro.,  Inc.  (Special  Term,  Kings  County,  Cropsey,  J.) 
107  Misc.  Rep.  723,  174  N.  Y.  Supp.  436,  affirmed  on  opinion  at  Spe- 
cial Term  187  App.  Div.  904,  174  N.  Y.  Supp.  436.  We  thmk  tlie 
learned  trial  justice  was  right  in  his  original  ruling  on  the  trial,  dis- 
missing the  complaint  as  to  the  surety  company,  and  that  the  subse- 
quent change  in  the  decision  and  fincflngs  was  unauthorized.  • 

The  judgment  as  against  the  National  Surety  Company,  appellant, 
should  be  reversed,  with  costs,  upon  the  law,  and  the  complaint  dismiss- 
ed with  costs,  as  against  said  appellant.   All  concur. 


WX  App.  Div.  123) 

In  r«  HOWARD. 

(Snpreme  Court,  Appellate  Diyision,  First  Department     May  6,"^  1922.) 

1.  Contempt  ^=924— Ability  to  oomply  witfi  order  oMontial. 

Where  one  who  was  served  with  an  order  to  deliver  property  belonging 
to  an  incompetent  had  previously  sold  the  property,  she  was  not  in  con- 
tempt for  nondelivery  thereof,  since  she  had  not  the  physical  power  to 
comply. 

2.  Contempt  ^s»28(2)-44onoompllanoe  with  order  on  wrong  advloo  of  oountol  re* 

llaved  from,  to  prevent  unjust  oonmitment. 

One  who,  on  wrong  advice  of  counsel,  disobeyed  a  court  order  to  ap- 
pear  before  a  referee  to  testify  as  to  whether  she  had  property  belong- 
ing to  an  incompetent,  should  not  be  adjudged  guilty  of  contempt,  and 
should  be  further  permitted  to  comply  with  the  order,  in  the  exercise  of 
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the  court's  discretion,  to  relieve  her  from  the  unjust  effect  of  counsel's  mis- 
take, where  it  appears  that  she  has  no  such  property. 

Appeal  from  Supreme  Court,  New  York  County. 

In  the  matter  of  the  estate  of  Hughina  Howard,  an  incompetent ; 
Robert  E.  Howard,  committee.  From  an  order  adjudging  her  guilty  of 
contempt,  Viola  Howard  appeals.  Reversed  and  remanded,  on  condi- 
tion that  appellant  appear  and  testify. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Frank  A.  Gayrior,  for  New  York  City,  for  appellant 
Warren  Leslie,  of  New  York  City,  for  respondent. 

PAGE,  J.  Robert  E.  Howard  was  duly  appointed  committee  of  the 
estate  of  Hughina  Howard,  his  mother,  an  incompetent  person.  The 
order  appointing  him  such  committee  directed  and  commanded  all  per- 
sons to  deliver  to  the  said  committee,  upon  demand  and  presentation  of 
a  certified  copy  of  his  commission,  all  the  property  of  the  incompetent 
person  of  every  kind  and  nature  which  may  be  in  their  possession  or 
under  their  control  A  certified  copy  of  the  order  and  commission,  to- 
gether with  a  written  demand  that  certain  specifically  mentioned  articles 
of  jewelry  should  be  delivered  to*  the  hearer,  signed  by  the  committee, 
was  served  on  Viola  Howard.  Upon  the  petition  of  the  committee,  re- 
citing the  above  facts,  and  that  Viola  Howard  had  in  her  custody  the 
said  articles  of  jewelry,  and  had  refused  and  still  refuses  to  deliver  pos- 
session thereof  to  the  committee,  an  order  to  show  cause  was  granted 
why  she  should  not  be  punished  for  her  alleged  failure,  offense,  and 
contempt.  Upon  the  hearing  of  the  motion,  Viola  Howard  in  her  affi- 
davit stated  that  she  had  not  the  custody  of  any  jewelry  or  other  per- 
sonal property  of  the  incompetent  person.  An  order  was  made  refer- 
ring the  matter  to  one  of  the  official  referees,  to  take  testimony  and  re- 
port to  the  court,  with  his  opinion  as  to  whether  Viola  Howard  has  or 
had  any  property  of  the  incompetent  person.  Undfer  the  advice  of  coun- 
sel, •Viola  Howard  did  not  personally  appear  and  testify.  On  the  ref- 
eree's report,  the  order  was  made  from  which  this  appeal  was  taken. 

The  petitioner  and  Viola  Howard  are  husband  and  wife,  living  sep- 
arate and  apart.  When  they  separated,  Viola  Howard  took  with  her 
the  jewelry  which  was  the  property  of  the  incompetent.  In  the  pro- 
ceedings before  the  referee,  the  son  of  the  parties  testified  that  his 
mother  had  sold  the  jewelry  in  January,  1921,  to  provide  means  for 
her  supiit)rt ;  but  this  was  entirely  hearsay  testimony,  as  he  stated  his 
mother  had  not  informed  him  to  whom  she  had  sold  it,  showing  that 
he  was  testifying  to  statements  made  to  him  by  his  mother  as  to  the 
fact  of  the  sale. 

[1,2]  This  proceeding  was  instituted  in  April,  1921;  therefore,  if, 
as  a  fact,  Viola  Howard  had  sold  the  jewelry  prior  to  the  demand,  she 
had  not  the  physical  power  to  comply  with  the  order,  and  would  not  be 
in  contempt  for  a  failure  to  deliver  the  jewelry.  She  should  have  ap- 
peared before  the  referee  and  made  a  full  and  frank  disclosure  of  the 
possession  of  the  jewelry,  and  what  disposition,  if  any,  she  had  made 
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of  it  While  there  is  no  rule  or  practice  which  absolutely  protects  a 
party  in  a  contempt  proceeding  from  an  untenable  position  taken  under 
advice  of  counsel,  yet  substantial  justice  and  a  wise  exercise  of  the 
discretion  vested  in  the  court  requires  us  to  relieve  the  client,  where 
the  effect  of  the  counsel's  mistake  may  be  to  keep  her  in  jail  indefinite- 
ly by  reason  of  her  inability  to  comply  with  the  order.  Billings  v. 
Carver,  54  Barb.  40.  In  our  opinion  she  should  be  afforded  an  op- 
portunity to  testify  before  the  referee. 

The  order  will  therefore  be  reversed,  without  cost$  to  either  party, 
and  the  matter  remitted  to  the  same  referee,  to  take  the  testimony  of 
Viola  Howard  on  a  date  to  be  fixed  in  the  order,  and,  in  default  of  her 
so  appearing  and  testifying,  the  order  appealed  from  will  be  in  all 
things  affirmed. 

Settle  order  on  notice.    All  concur. 


(201  App.  IMv.  68) 

PEOPLE  V.  MoCORD. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  20,  1922.) 

Uureesy  «=»65— EvIdeiiM  intnfnoleiit  to  Mtabllsb  guilt. 

In  prosecution  for  grand  larceny  in  the  second  degree  against  a  lawyer, 
who  had  made  investments  for  a  complaining  witness,  evidence  held  in- 
tuiUcieDt  to  establish  guilt. 

Appeal  from  Westchester  County  Court. 

Robert  McCord  was  convicted  of  grand  larceny  in  the  second  degree, 
and  appeals  from  the  judgment  and  order  denying  a  new  trial.  Con- 
viction reversed,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  MAN- 
NING,  and  KELBY,  JJ. 

John  J.  Hughes,  of  White  Plains,  for  appellant. 
Frederick  E.  Weeks,  Dist.  Atty.,  of  White  Plains  (Arthur  Rowland, 
Asst.  Dist.  Atty.,  of  Yonkers,  on  the  brief),  for  the  People. 

RICH,  J.  The  defendant,  who  is  a  lawyer,  had  been  the  counsel  for 
complainant's  father  in  his  lifetime,  and  upon  his  death  he  settled  the 
estate.  A  short  time  afterwards,  and  about  September,  1904,  complain- 
ant handed  to  the  defendant  $2,000,  with  the  request  that  he  invest  it 
for  her.  He  thereupon  loaned  this  money  to  the  Hebrew  Congregation 
of  Peekskill  upon  a  bond  and  mortgage,  the  principal  of  which  was 
paid  to  defendant  in  seven  payments ;  5ie  first  payment  of  $200  being 
made  December  1,  1911,  and  the  last  one  January  25,  1918.  He  was 
convicted  of  hzving  converted  the  last  of  these  several  payments  to 
his  own  use.  The  $200,  with  the  interest,  which  the  defendant  receiv- 
ed, was  paid  to  the  complainant  without  any  delay.  The  other  moneys, 
including  the  last  payment,  as  they  were  paid  to  him,  were  loaned  to 
Dora  and  Morris  Salkins  upon  their  several  promissory  notes,  and  up- 
on the  completion  of  each  transaction  the  note,  which  defendant  indors- 
ed, was  placed  in  a  safe  containing  complainant's  papers. 

^s»Ftr  otta«r  easM  w—  Mm«  topio  *  KiBT*NUMBBR  Im  all  K«Y-Numb«r«a  DlgwU  A  Iiidcx«» 
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The  Salklnscs  Were  ftaandaUy  responsible.  The  complainant  nei^er 
saw  the  bond  and  mortgage,  never  had  any  communication  with  the 
makers  thereofi  and,  so  far  as  the  evidence  discloses,  did  not  know  how 
the  $2,000  was  invested,  except  that  defendant  in  two  communications 
to  her  mentioned  a  church  mortgage.  She  was  informed,  however, 
that  her  mortgage  had  been  paid,  and  demanded  the  synagogue  mort- 
gage of  defendant.  It  was  impossible  to  deliver  thi$,  but  defendant 
did  immediately  deliver  to  her  a  bond  and  mortgage  upon  which  there 
was  unpaid  of  principal  $1,800,  which  was  a  first  lien  upon  property 
worth  $21,000. 

There  is  only  one  point  in  controversy.  Upon  this  we  have  the  evi- 
dence of  the  complainant  on  the  one  side  and  the  defendant  upon  the 
other.  It  relates  to  a  conversation  between  the  complainant  and  the 
defendant  at  the  time  of  the  payment  of  the  $200  to  her.  The  defend- 
ant says  in  substance  that  complainant  told  him  that  she  did  not  want  to 
be  bothered  with  small  payments;  that  she  wanted  her  money  kept 
invested  and  wanted  the  interest  upon  it.  This  is  what  she  said  to  him 
at  the  time  of  the  delivery  of  the  $2,000  for  investment  in  1904.  De- 
fendant says  that  he  loaned  the  money  from  time  to  time  as  it  was  re- 
ceived by  him,  and  kept  it  invested  m  accordance  with  the  wish  ex- 
pressed by  complainant,  and  that  the  interest  was  paM  to  her  promptly. 
There  is  no  doubt  but  what  he  loaned  this  money  to  responsible  persons, 
just  as  he  said  he  did.  There  is  evidencp — ^and  this  may  be  consid- 
ered as  an  earmark  only — ^that  the  mortgage  taken  in  1904*  was  due 
in  1907,  and  plaintiff  never  concerned  her^f  about  it  hj  inqniry  as 
to  payment. 

The  complainant,  while  she  is  hazy  as  to  what  took  place  at  the 
time  the  $200  was  paid  to  her,  is  positive  that  she  did  not  request  the 
defendant  to  keep  the  money  invested.  It  seems  to  me,  in  view  of  what 
had  taken  place  between  these  parties  before,  that  it  is  reasonable  to  be- 
lieve the  defendant's  story,  and  in  this  connection  it  is  worthy  of  note 
that  reputable  citizens  were  called,  who  testified  to  defendant's  high 
character  and  standing  in  the  community,  which  the  learned  district 
attorney  does  not  dispute.  In  view  of  the  character  of  defendant, 
and  of  the  fact  that  the  complainant's  money  was  at  all  times  invested  in 
valid  collectible  securities,  I  am  of  the  opinion  that  the  people  have 
failed  to  establish  the  guilt  of  the  defendant  beyond  a  reasonable  doubt. 

The  judgment  of  conviction  must  therefore  be  reversed,  and  a  new 
trial  granted,  in  the  interests  of  justice.    All  concur^ 


(Wl  Apt>.  IMr.  58) 

U  re  SACKETTS  WILL. 

ft  T%  NORTHRUP. 

(Supreme  Cbnrt  Appellate  Dirision,  Second  Department     April  2S,  1922.) 

I.  WiUs  «3>60l<5)— Qift  M4  ateol«t«.  ••4l««d  Mly  by  a  Iratt  for  Uft. 

Under  the  first  sentence  of  the  clause  of  a  wUl:  '*The  balance  of  mj 
residne  to  be  divided  eqnaUy  bet\reen  my  slater.  E.,  and  A.,  my  niece. 
My  sistei's  share  to  be  held  in  trust  by  mr  esxeoator,  be  to  use  the  fntefcst 
and  if  neeeasary  the  principal  tor  her  maintHMmoe** — there  is  an  abeolnte 
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gift  to  B.,  not  deatioyed,  but  modified  only,  by  the  carving  ont^  in  the 
second  sentence,  of  an  estate  for  her  life,  and  giving  it  to  the  executor  in 
trust,  to  use  the  income,  and  if  necessary  the  principal,  for  her  main- 
tenance. 

2.  Wills  ®=>564(l)^General  gift  of  Income,  withoat  limltatloB  or  gift  over  of 

eorpvs,  gift  of  prhioipal. 

A  testamentary  gift  of  Income  of  property,  withont  limitation  of  time 
and  no  gift  over  of  principal,  is  a  gift  of  the  corpus  as  well  as  the  income. 

3.  Wills  «3>a49^Logatoe  btigg  sister  aa4  prodoooasigg  testator,  legacy  vests  la 

legatee's  daseegdagts. 

Under  Decedent  Estate  Law,  §  29,  legatee  being  testator's  sister  and 
predeceasing  him,  the  legacy  vests  in  her  descendants  surviving  testatot. 

Appeal  from  Surrogate's  Court,  Dutdiess  County. 

In  the  matter  of  ^e  final  judicial  settlement  of  the  accounts  of 
Charles  W.  Northrup,  as  executor,  etc.,  of  Smith  J.  Sackett,  deceased. 
Prom  a  decree  construing  the  third  clause  of  the  will,  Dora  jOwens  and 
others  appeal;  Emma  L.  Wheder,  as  administratrix  c*  t.  a.,  and  others 
being  the  respondents.    Modified  and  affirmed. 

Argued  before  BLACKMAR,  P,  J.,  and  RICH,  JAYCOX,  MAN- 
NING,  and  KELBY,  JJ. 

Daniel  V.  McNamee,  of  Hudson,  for  appellants. 

John  E.  Mack,  of  Poughkeepsie,  for  respondent  Robinson. 

Edward  A.  Conger,  of  Poughkeepsie,  for  respondent  Haight 

MANNING,  J.    The  will  reads  as  follows: 

"Last  Will  and  Testament 

*%  Smith  J.  Sackett,  of  the  town  of  Pine  Plains  In  the  eoonty  of  I>atche88 
and. state  of  New  York,  being  of  sound  mind  and  memory,  do  make,  publish 
and  declare  this  is  my  last  wlU  and  testament  in  manner  following,  that  is 
to  say: 

"First.  I  direct  that  all  my  jnst  debts  and  faneral  expenses  be  paid. 

"Second.  I  will  and  bequeath  to  my  nephew  Homer  Thompson  five  thousand 
dollars  ($5,000)  to  pay  a  mortgage  on  a  farm  which  I  deed  to  him;  if  said 
mortgage  should  be  paid  this  I  revoke. 

"Third.  The  balance  of  my  residue  to  be  divided  equally  between  my  sister 
Emily  Knickerbocker  and  Alice  Robinson  my  niece. 

"My  sister's  share  Emily  Knidcerfoocker  to  be  held  in  trust  b:!r  my  executor, 
he  to  use  the  interest  and  if  necessary  the  principal  for  her  maintenance. 

"Lastly.  I  hereby  appoint  Charles  W.  Northrop,  of  Bengali,  N.  Y.  (without 
bonds),  executor  of  this  my  last  will  and  testament;  hereby  revoking  all 
former  wills  by  me  made. 

"In  witness  whereof,  I  have  hereunto  sabserihedmy  name  the  fifteenth  day 
of  January,  in  the  year  one  thousand  and  nine  hundred  and  nineteen. 

"Smith  J.  Sackett." 

The  testator  died  June  13,  1919,  leaving  no  father,  mother,  widow, 
child,  descendant,  brother,  or  sister,  but  did  leav^  nephews  and  nieces, 
and  descendants  of  nephews  and  nieces,  and  next  of  kin.  He  did  hare 
three  sisters  and  one  brother^  namely,  Delia  Thompson,  Elizabeth  Rob- 
inson, Eiinity  Knickerbocker,  and  Hiram  Sackett,  all  of  whom  had  died, 
however,  before  testator's  death.  The  descendants  of  these  sisters  and 
brother,  cpn^jtitute  the  heirs  and  ne^^t  of  kin. 

Th^  contrxjversy  presented  he;re  arises  out. of  the  meaning  to  be  at- 
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tached  to  tlje  third  paragraph  of  the  ivill,  which  is  concededly  in  favor 
of  Emily  Knickerbodcer,  the  testator's  sister,  who  predeceased  him 
about  one  month. 

The  appellants  in  this  case  are  the  descendants  of  the  sister  Emily, 
and  their  contention  is  that  the  provision  in  the  third  paragraph  of  the 
will  in  question  is,  in  legal  effect,  an  absolute  gift  to  the  sister  Emily 
of  the  share  of  the  property  therein  mentioned ;  that  it  is  not  a  devise 
in  trust ;  that  it  did  not  lapse  upon  her  death  before  that  of  the  testa- 
tor ;  and  that  under  the  statute  (section  29  of  the  Decedent  Estate  Law 
[Consol.  Laws,  c.  13]  as  amended  by  Laws  1912,  c.  384),  as  well  as 
under  the  authorities,  the  share  passed  to  her  descendants. 

The  respondents,  who  are  the  heirs  and  next  of  kin  of  the  testator, 
and  not  the  descendants  of  Emily  Knickerbocker,  contend  that  a  trust 
was  created  in  and  by  the  provisions  of  paragraph  3  of  the  will,  and  that 
because  of  the  death  of  the  beneficiary  before  that  of  the  testator  the 
trust  failed,  and  thereupon  the  trust  fund  became  tmbequeathed  assets, 
which  passed  to  all  of  the  descendants  of  the  testator,  and  not  to  the 
descendants  of  the  sister  Emily  Knickerbocker. 

The  descendants  of  Emilv  Knickerbocker  are  two  nephews  and  four 
nieces,  and  the  children  of  three  deceased  nieces,  and  the  children  of  a 
deceased  gtandniece — all  of  these  relationships  being  to  the  testator.  In 
the  decree  appealed  from  the  surrogate  so  decided,  and  sustained  the 
latter  contention,  holding  that  it  was  the  intent  of  the  testator  to  give 
one-half  of  his  residuary  estate,  in  trust,  for  the  use  of  his  sister  Emily 
for  her  life  only,  with  power  in  the  trustee  to  use  the  principal,  if  nec- 
essary, for  the  same  purpose,  "without  making  any  disposition  of  the 
remainder  of  said  one-half  of  said  residuary  estate  after  the  termina- 
tion of  said  life  estate."  He  further  held  that  the  provision  for  the 
benefit  of  Emily  Knickerbocker  lapsed  upon  her  death,  and  that  there- 
upon the  share  so  devised  passed  to  all  the  heirs  and  next  of  kin  of  the 
testator,  Mr.  Sackett,  per  stirpes. 

The  third  clause  of  the  testator's  will,  so  construed,  it  will  be  recall- 
ed, reads  as  follows: 

"Third.  The  halnnce  of  my  rei^dup  to  be  divided  equally  between  my  sister 
Emily  Knickerbocker  and  Alice  Robinson  my  niece.  My  sister's  share  Emily 
Knickerbocker  to  be  held  in  trnst  by  my  executor,  he  to  use  the  interest  and  If 
necessary  the  principal  for  her  maintenance." 

[1]  I  think  the  construction  placed  upon  this  clause  by  the  learned 
surrogate  was  not  the  true  construction  intended  by  the  testator  when 
he  made  his  will,  nor  is  such  construction  justified  by  the  trend  of 
authorities.  The  appellants  here  contend,  and  I  think  it  will  be  clearly 
observed  from  a  reading  of  the  clause  in  question,  that  it  was  not  only 
residuary  in  form,  but  was  the  only  expression  contained  in  the  will 
which  purports  to  dispose  of  the  balance  of  the  estate  after  the  specific 
bequest  had  been  made.    The  testator  gives : 

"The  balance  of  my  residue  tx)  *  *  *  my  sister  EmUy  Knickerbocker 
and  Alice  Robinson  my  niece." 

It  will  be  seen,  therefore,  that  the  first  paragraph  of  the  third  clause 
is  an  absolute  gift  of  one-half  of  the  estate  to  the  sister  Ettiily,  and  that 
there  is  no  limitation  of  the  time  during  which  the  sister  shall  enjoy 
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this  gift,  and  neither  is  there  any  gift  over  of  any  remaii^er  after  the 
death  of  the  sister,  or  at  any  other  time.  While  the  gift  was  absolute, 
it  was  modified  by  the  sentence  following,  which  carved  out  an  estate 
for  the  life  of  Emily  and  gave  it  to  the  executor  in  trust  to  use  the  in- 
come, and  if  necessary  the  principal,  for  her  maintenance.  This'did 
not  destroy  the  preceding  gift,  and  when  the  death  of  Emily  in  the 
lifetime  of^^the  testator  nullified  the  life  estate,  the  gift  of  the  principal 
remained  and  passed  to  her  next  of  kin  under  the  statute.  See  Felter 
V.  Ackerson,  35  App.  Div.  282,  55  N.  Y.  Supp.  7. 

[2]  But,  even  though  it  were  to  be  said  that  a  gift  of  income  only 
was  attempted  by  the  third  clause  of  the  will,  such  a  gift,  when  made 
for  no  specified  period  of  time,  and  with  no  conflicting  disposition  of 
the  fund,  would  carry  the  corpus  as  well  as  the  income.  In  the  case  of 
Hatch  V.  Bassett,  52  N.  Y.  359,  362,  the  court  held  that— 

"A  general  gift  of  tbe  Income  arising  from  personal  property,  making  no 
mention  of  the  principal,  is  equivalent  to  a  general  gift  of  the  property 
itself.'* 

And  in  Matter  of  Smith  et  al.,  131  N.  Y.  239,  246,  30  N.  E.  130,  132 
(27  Am.  St.  Rep.  586),  the  court  says : 

•The  rule  that  the  gift  of  the  income  of  property  is  a  gift  of  the  property 
itself  only  applies  when  there  is  no  limitation  of  time  attached  to  the  gift" 

And  the  court  then  adds: 

"A  gift  of  Income  followed  by  a  gift  over  of  th#  oorptis  on  the  happening  of 
A  oontingency,  or  on  the  death  of  the  benejctary^  «  ^  ^  is  a  gift  of  tbe 
income  for  the  intermediate  period  only."  ' 

See,  also,  Sherman  v.  Richmond  Hose  Co.  No.  2,  101  Misc.  Rep.  62, 
166  N.  Y.  Supp.  586. 

Our  own  Appellate  Division  had  the  question  before  it  in  Matter  of 
Ingersoll,  95  App.  Div.  211,  212.  88  N.  Y.  Supp.  698,  699,  where  Jenks, 
J.,  writing  for  the  court,  uses  the  following  language: 

"The  testator  directs  that  one-half  of  the  rest,  residue  and  remainder  of  his 
estate  be  held  in  trust,  be  invested,  and  that  tbe  income  and  so  much  of  the 
principal  as  shall  be  deemed  necessary  be  applied  to  the  education,  maintenance 
and  support  of  his  gmndnieees  and  grandnephewa.  There  is  no  other  dispoti* 
tion  of  such  moiety.  I  think  that  there  is  a  gift  of  the  principal  of  that  one- 
half  to  the  said  beneficiaries.  Earl  v.  Grim,  1  Johns.  Ch.  4M;  Paterson  v. 
Ellis,  11  Wend.  260,  298;  Smith  t.  Post,  2  Edw.  Ch.  523,  526;  Hatch  v.  Bas- 
sett 52  N.  r.  359,  362;  Bishop  v.  McClelland,  44  N.  J.  Eq.  460;  Matter  of 
Smith,  131  N.  Y.  239.  In  Bishop  v.  McClelland,  supra,  the  Vice  Chancellor 
says:  'There  can  be  no  doubt  that  a  gift  of  the  interest,  income  or  produce 
of  a  fund,  without  limitation  as  to  continuance,  or  without  limit  as  to  time, 
will,  according  to  a  settled  rule  of  construction,  be  held  to  pass  the  fund  it- 
self, and  this  will  be  the  effect  given  to  a  gift  made  in  this  form,  whether  the 
gift  be  made  directly  to  the  legatee  or  through  the  intervention  of  a  trustee.'  " 

I  quote  the  following  extract  from  the  opinion  of  Surrogate  Slat- 
er, of  Westchester  county,  in  Re  Allen  s  Will,  111  Misc.  Rep.  93,  125, 
181  N.Y.  Supp.  398,  418: 

••A  gift  of  income  tends  to  vest  In  the  beneficiary  the  capital  of  which  the 
Income  is  given.  Cammann  v.  Bailey,  210  N.  Y.  19,  laS  N.  E.  S24.  *It  is  a 
wcil-settled  rule,  both  in  this  jurisdiction  and  in  England,  that  a  gift  of  in- 
eome  of  property,  without  limitation  with  respect  to  the  time  of  enjoyment. 
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with  no  other  diaposition  of  the  corpus,  is  intended  as  a  gift  of  the  corpus.' 
Matter  of  Goftmark,  186  App.  Div.  447,  174  N.  Y.  Supp.  505  {First  Depart> 
ment),  citing  Hatch  v.  Bassett,  52  N.  Y.  362;  Locke  v.  Farmers'  Loan  & 
Trust  Ck>.,  140  N.  Y.  146,  35  N.  EL  678;  Tabernacle  Church  v.  Fifth  Avenue 
Church,  60  App.  Div.  327,  70  N.  Y.  Supp.  181;  Matter  of  Dibble,  76  Misc. 
Rep.  413,  137  N.  Y.  Supp.  86." 

[8]  The  appellants  further  point  out  that  the  descendants  of  the  sis- 
ter Emily  take  the  share  which  was  given  to  her  in  the  will  of  Smith  J. 
Sackett,  and  in  support  of  such  contention  cite  Decedent  Estate  Law, 
§  29,  as  amended  by  Laws  1912,  c.  384,  which  reads  as  follows: 

"Whenever    any   estate    ♦    ♦    •    shall   be   devised   or   bequeathed   to   a 

*  *  •  sister  of  the  testator,  and  such  legatee  ♦  •  •  shall  die  during 
the  lifetime  of  the  testator,  leaving  a  *  ^  *  descendant  who  shall  survive 
such  testator,  such    •    ♦    •    legacy  shall  not  lapse,  but  the  property  so 

•  *  •  bequeathed  shall  vest  in  the  surviving  •  •  •  descendant  of  the 
legatee  •  ♦  •  as  if  such  legatee  •  •  »  had  survived  the  testator  and 
had  died  intestate." 

Under  the  law  enunciated  by  the  decisions  referred  to  herein,  and 
pursuant  to  the  statute  just  mentioned,  it  would  appear  that  the  con- 
struction placed  upon  the  third  paragraph  of  the  testator's  will  by  the 
learned  surrogate  was  erroneous,  and  that  it  will  have  to  be  modified. 

I  therefore  advise  that  the  decree  of  the  Surrogate's  Court  of  Dutch- 
ess  County  be  modified,  in  so  far  as  it  adjudges,  in  substance,  that 
it  was  the  intent  of  said  testator  in  and  by  the  third  paragraph  of  his 
said  last  will  and  testament  to  give,  devise,  and  bequeath  to  his  ex- 
ecutor therein  named,  in  trust,  the  other  equal  undivided  one-half  part 
or  share  of  his  residuary  estate  for  thd  use  and  benefit  of  Emily  Knick- 
erbocker during  her  lifetime,  with  the  right  to, the  said  executor  and 
trustee  thereof  to  use  the  income,  and  if  necessary  the  principal,  there- 
of for  the  support  and  maintenance  of  the  said  Emily  Knicko'bocker 
during  the  term  of  her  natural  life,  by  providing  that  it  was  the  true 
meaning,  purpose,  and  intent  of  the  said  testator,  in  and  by  the  third 
paragraph  of  his  said  last  will  and  testament,  to  give,  devise,  and  be- 
queath the  said  one-half  share  of  his  residuary  estate  to  the  said  Emily 
Knickerbocker  absolutely,  and  that  the  gift  to  her  was  absolute  and 
carried  with  it  the  corpus  of  the  said  trust  and  the  remainder  of  said  es- 
tate, and  that  upon  her  death  stich  share  passed  to  her  next  of  kin, 
and,  as  so  modified,  the  decree  should  be  aflSrmed,  with  costs  to  all 
parties  filing  briefs,  payable  out  of  Ihe  estate.    All  concur. 

Settle  oirder  before  MANNING,  J. 


(201  App.  Div.  260) 

ANDERSON  v.  CARLSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  12,  1922.) 

Set-off  and  counterclaim  ^=s>46(2)— Where  administrator,  who  was  sole  heir  antf 
had  paid  all  debts,  sued  In  representative  capacity,  defendant  could  oountor* 
claim  for  debt  due  from  administrator  individually. 

Where  son,  suing  as  administrator  of  father's  estate  for  debt  due  the 
estate,  was  the  father's  sole  heir,  and  as  such  was  the  sole  owner  of  the 
claim  on  which  the  action  was  based,  and  where  all  the  debts  and  daims 
against  the  estate  had  been  paid,  the  defendant  could  counterclaim  for  debt 
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dne  from  the  mn  IMMdaally;  the  estate  of  the  administrator  having 
merged  with  his  IndlTidnal  ownership,  and  the  title  to  the  daim  having 
become  vested  in  him  individually. 

Appeal  from  Special  Term,  Suffolk  County, 

Action  by  Andros  P.  Anderson,  as  administrator,  etc.,  of  the  estate 
of  Nlelson  F.  E.  Anderson,  deceased,  against  Gustave  Carlson,  in  wHich 
defendant  interposed  a  counterclaim.  From  an  order  granting  plain- 
tiff's motion  to  dismiss  counterclaim,  defendant  appends.  Order  re- 
versed, and  motion  denied 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Robert  S.  Snevily,  of  New  York  City,  for  appellant. 

Isaac  R.  Swezey,  Jr.,  of  Huntington,  for  respondent. 

JAYCOX,  J.  The  defendant  appeals  from  an  order  dismissing  his 
coimterclaim.  The  ground  of  dismissal  was  that  the  cause  of  action 
pleaded  as  a  counterclaim  was  not  against  the  plaintiff  in  the  same 
capacity  in  which  he  sues.  The  plaintiff  sues,  as  administrator  of  his 
son's  estate,  to  recover  a  sum  of  money  loaned  by  Ihe  plaintiff's 
father  to  the  defendant.  The  answer  admits  the  loan  and  sets  up  a 
counterclaim  for  a  debt  due  from  the  plaintiff  individually.  The  de- 
fendant, in  his  counterclaim,  alleges  that  the  plaintiff  is  the  sole  heir 
at  law  and  next  of  kin  of  his  son,  and  as  such  is  the  sole  owner  of 
the  claim  mentioned  in  the  complaint,  and  that  all  the  debts  and  claims 
against  the  estate  of  the  decedent  have'  been  paid.  The  defendant's 
theory  is  that,  as  the  plaintiff  is  the  sole  heir  and  next  of  kin  of  his 
son  and  all  the  debts  of  the  son  have  been  paid,  the  plaintiff  is  the 
owner  in  his  own  right  of  the  claim  against  the  defendant,  and  that 
the  trust  estate  which  he  held  as  administrator  has  become  merged 
in  his  individual  ownership.  The  defendant's  position  finds  support 
both  in  the  reasoning  and  the  decision  in  Blood  v.  Kane,  130  N.  Y. 
514,  29  N.  E.  994,  15  L.  Jfc.  A.  490.  This  was  an  action  brought  by  the 
undertaker,  who  buried  the  testator,  against  the  widow,  who  was  the 
sole  legatee  and  devijle,  individually,  to  recover  his  bill  for  burying 
her  husband.  The  widow  was  also  the  sole  executrix,  and  she  set  up  as 
a  counterclaim  a  debt  due  from  the  plaintiff  to  her  husband.  She  prov- 
ed that  all  the  debts  of  her  husband  had  been  paid.  The  counterclaim 
was  disallowed,  because  it  was  not  owned  by  the  defendant  in  the  same 
capacity  in  which  she  was  sued.  The  judgment  entered  upon  such  dis- 
missal was  affirmed  by  the  General  Term  (52  Hun,  225,  6  N.  Y.  Supp. 
353),  but  was  reversed  by  the  Court  of  Appeals.  Chief  Judge  Follett  in 
his  opinion  said: 

"The  trust  estate  of  a  sole  executor,  who  is  also  the  sole  devisee  and  legatee, 
U  solely  for  the  benefit  of  the  testator's  creditors,  and  when  they  are  paid  the 
tmst  estate  sinks  into  and  Is  merged  with  the  beneficial  interest,  and  the 
sole  devisee  and  legatee  becomes  vested  with  the  legal  title  of  all  the  testa- 
tor's estate." 

And  also  (130  N.  Y.  at  page  519,  29  N.  E.  995,  15  L.  R.  A.  490)  : 

"It  is  a  universal  rale  that,  when  the  imrpose  of  a  trust  has  been  fully 
accomplished,  the  title  or  estate  of  the  trustee  is  at  an  end,  and,  if  he  is  also 
entitled  to  the  beneficial  estate,  the  two  estates  meeting  in  the  same  person 
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are  merged,  and  he  becomes  vested  in  his  own  right  with  the  entire  Interest  in 
the  property" — cited  and  followed  in  Matter  of  Smith,  46  Aim.  Div.  818-^22, 
61  N.  Y.  Supp.  716. 

Upon  payment  of  all  debts,  legacies,  and  charges  against  the  estate, 
the  title  to  the  remaining  assets  would  at  once  vest  in  the  residitary 
legatees  tinder  the  will,  without  any  transfer  from  themselves  as  ex- 
ecutors. Matter  of  Mullon's  Estate,  145  N.  Y.  98-l(H,  39  N.  E.  821. 
See  section  109,  Real  Property  Law  (Consol.  Laws,  c  50).  Under 
the  circumstances  set  forth  in  the  counterclaim,  the  estate  of  the  ad- 
ministrator had  merged  with  his  individual  ownership,  and  the  title  to 
the  claim  upon  which  he  sued  had  become  vested  in  him  individually. 
By  suing  in  a  representative  capacity,  he  could  not  prevent  the  claim 
against  him  in  his  individual  capacity  being  interposed  as  a  counter- 
claim. 

The  order  appealed  from  should  be  reversed  upon  the  law,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 


WHITE  V.WHITE. 

(Supreme  Court,  Special  Term,  Oneida  County.     February  6,  1922.) 

1.  Action  ^=s>36— Order  permitting  Interpleader  and  supplemental  pleadings  held 

to  change  action  on  life  policy  from  one  at  law  to  a  suit  in  equity. 

In  an  action  by  a  beneficiary  against  a  life  insurance  company  on  a 
policy,  where  the  company  was  ordered  to  pay  the  amount  of  the  policy 
into  court,  and  the  wife  of  decedent  was  substituted  as  defendant,  after 
\vhi(^  plaintiff  filed  a  supplemental  complaint  demanding  Judgment 
iigainst  defendant,  who  filed  a  supplemental  answer  asking  a  declara- 
tion that  plaintiff  had  no  right  to  the  policy  or  proceeds  thereof,  and  that 
the  officer  having  control  of  the  money  be  directed  to  pay  it  to  defendant, 
the  nature  of  the  action  was  changed  from  one  at  law  to  one  in  equity. 

2.  Insurance  ^=s>586— I nterest  of  beneficiary  In  policy  held  not  vested. 

Where  an  Insurance  policy  provided  for  payment  to  Insured  In  case 
he  survived  the  period  for  payment  of  premiums,  and  in  case  he  did  not 
to  his  mother,  or  to  any  one  whom  the  insured  might  designate,  the  in- 
terest of  his  mother  in  the  fund  was  not  a  vest^  interest 

3.  Insurance  ^ss>587— Death  of  Insured  before  indorsement  of  change  of  benefi- 

ciary on  policy  did  not  invalidate  change. 

Where  insured's  policy  reserved  to  him  the  right  to  change  benefi- 
ciary without  insurer's  consent,  by  filing  with  insurer  written  notice  of 
redesigns tion,  accompanied  by  the  policy  for  indorsement,  such  change  to 
become  effective  on  such  indorsement,  and  shortly  before  his  death  In- 
sured executed  redesignation  blank,  making  his  wife  his  beneficiary, 
which  blank  was  immediately  mailed  to  insurer,  held  the  change  or 
redesignation  was  valid,  although  Insured  died  before  indorsement  was 
made  by  insurer  in  accordance  with  the  redesignation;  the  indorsement 
being  a  mere  ministerial  act. 

4.  Insurance  ^=»587— Neglect  to  make  Indorsement  of  change  of  beneficiary  on 

policy  not  available  by  a  beneficiary  to  nullify  redesignation  of  a  new  bene- 
ficiary. 

A  provision  in  an  insurance  policy  that'  a  change  of  beneficiary  shall 
take  effect  on  indorsement  of  the  redesignation  on  the  policy  is  for  the 
protection  of  the  company,  by  which  it  may  be  waived,  and  is  not  available 
in  an  action  brouf?ht  by  a  beneficiary  to  nullify  the  act  of  the  insured  in 
making  a  designation  of  a  new  beneficiary. 
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Action  by  Flora  E.  White  agamsl  Mamie  White,  substituted  in  place 
of  the  Metropolitan  Life  Insurance  Company.  Judgment  lor  de- 
fendant. 

Clarence  E.  Williams,  of  Utica,  for  plaintiflE. 
W.  H.  Weller,  of  Utica,  for  defendant. 

MARTIN,  J.  ri]  This  action  was  originally  brought  by  the  plain- 
tiflf  against  the  Metropolitan  Life  Insurance  Company  on  a  contract 
of  insurance.  ^  Subsequently  the  said  company  made  a  motion  of  in- 
terpleader, which  was  duly  granted,  substituting  as  defendant  herein 
Mamie  White,  wife  of  decedent,  and  under  the  terms  of  said  order  the 
insurance  company  paid  the  amount  of  the  policy  into  court. 

A  supplemental  complaint  was  served,  demanding  judgment  for 
$1,000  against  defendant,  and  the  supplemental  answer  thereto  was 
made  and  served,  demanding  equitable  relief,  and  asking  the  court  to 
declare  affirmatively  that  the  plaintiff  had  no  right,  title,  or  interest  in 
said  policy  or  the  avails  thereof,  and  that  the  officer  having  custody 
of  said  money  be  ordered,  directed,  and  decreed  to  pay  the  said  sum  of 
$1,000  to  this  defendant.  The  granting  of  this  order  and  the  supple- 
mental pleadings  served  changed  the  nature  of  the  action  from  one  at 
law  to  an  action  in  equity.  Clark  v.  Mosher,  107  N.  Y.  U8,  14  N.  E. 
96,  1  Am.  St.  Rep.  798. 

[2]  On  the  4th  day  of  March,  1919,  Fred  L.  White,  Jr.,  the  in- 
sured, obtained  from  the  Metropolitan  Life  Insurance  Company, 
through  a  written  application  therefor  dated  February  27,  1919,  a  pol- 
icy of  life  insurance  No.  2222896A,  classed  as  an  endowment  poHcy, 
wherein  and  whereby  the  said  insurance  company  promised  to  pay  to 
the  said  insured  on  the  4th  day  of  March,  1983,  if  he  be  then  living,  the 
sura  of  $1,000,  or,  in  case  of  his  prior  death,  to  his  mother.  Flora  E. 
White,  this  plaintiff.  This  contract  of  insurance,  together  with  tjie 
application  therefor,  which  is  made  a  part  thereof,  fiuther  provided 
that  the  said  insured  reserved  the  right  to  change  the  beneficiary  at 
any  time  without  the  consent  of  the  beneficiary  therein  designated,  and 
that  said  insured  had  the  right  to  designate  a  new  beneficiary  by  filing 
written  notice  thereof  at  the  home  office  of  the  said  company,  accom- 
panied by  the  policy  for  suitable  indorsement.  "Such  change  shall  take 
effect  upon  the  indorsement  of  the  same  on  the  policy  by  the  company, 
and  not  before."  The  consideration  of  this  contract  was  the  sum  of 
$15.19  annual  pa^Tnent  for  the  period  of  64  years,  or  until  the  prior 
death  of  the  insured.  The  interest  of  Flora  E.  White,  the  plaintiff,  in 
said  contract  was  not  a  vested  one  in  the  fund.  It  could  be  defeated 
by  the  payment  to  the  insured  on  the  4th  day  of  March,  1983,  or  by 
his  designation  of  a  new  beneficiary,  which  he  reserved  the  right  to  do. 

[8]  At  the  time  of  entering  into  said  contract,  the  insured  was  un- 
married, and  resided  with  his  father  and  mother  at  Oriskany  Falls, 
N.  Y.  After  obtaining  the  policy  of  insurance,  the  insured  brought  it 
home  to  his  mother  and  left  it  in  her  possession,  sa3ring:  "If  anything 
happens  to  me,  you  will  have  enough  to  bury  me  with/*  This  policy 
of  insurance  remained  in  the  possession  of  the  mother  uiitil  October, 
1920,  when  she  moved  away  from  Oriskany  Falls,  with  her  husband, 
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to  the  city  of  Oneida,  N.  Y. ;  the  insured  remaining  at  Oriskany  Falls 
and  taking  up  a  residence  at  the  home  of  defendant.  Before  the  plain- 
tiff left  for  Oneida,  she  returned  the  said  policy  of  insurance  to  the 
insured  at  his  request. 

On  the  24th  day  of  January,  1921,  the  insured  and  defendant  were 
married  and  continued  to  reside  with  the  parents  of  defendant.  A 
short  time  after  the  marriage  the  insured  stated  to  the  soliciting  agent 
of  said  insurance  company  that  he  desired  to  change  the  beneficiary 
from  his  mother,  this  plaintiff,  to  defendant,  his  wife,  and  was  told  that 
it  would  be  done  as  soon  as  he  (the  agent)  received  the  proper  blanks 
therefor.  This  request  was  renewed  a  little  later  in  the  presence  of 
defendant,  and  finally,  and  about  a  week  before  his  fatal  illness,  insur- 
ed was  told  by  the  said  soliciting  agent  that  he  now  had  the  blank  re- 
quired, and  was  requested  by  the  insured  to  wait  until  the  quarantine 
was  raised  on  the  home  of  his  wife's  parents,  on  account  of  a  case  of 
infantile  paralysis  there. 

On  Saturday,  August  27;  1921,  the  insured  was  also  taken  ill  with 
infantile  paralysis,  which  disease  steadily  progressed  until  20  minutes 
of  12  o'clock,  noon,  on  Tuesday,  August  30,  1921,  when  he  died.  His 
family  physician,  who  had  been  attending  him  through  his  illness  made 
two  visits  t»  the  patient  on  the  forenoon  of  August  30,  one  at  about  8 
o'clock  and  the  other  at  about  9:30.  At  the  time  of  the  last  visit,  the 
redesignation  blank  changing  the  beneficiary  was  executed  by  the  in- 
sured, with  the  assistance  of  the  said  physician,  and  the  instrument  of 
redesignation  was  immediately  mailed,  together  with  the  policy  of  in- 
surance, to  the  insurance  company,  reaching  the  home  office  of  the 
company  on  about  August  31  or  September  1,  1921 ;  said  papers  hav- 
ing been  mailed  at  the  Oriskany  Falls  post  office  about  two  hours  prior 
to  the  death  of  the  insured.  The  redesignation  and  policy  aforesaid 
were  retained  by  the  insurance  company,  and  on  or  about  September 
24,  1921,  there  was  indorsed  thereon  the  following: 

"In  compliance  with  the  written  request  of  the  Insured,  it  is  hereby  de- 
clared that  the  amount  due  at  the  death  of  the  said  insured  shall  be  pay- 
able, instead  of  to  Flora  E.  White,  mother  of  the  insured,  to  Mamie  White, 
wife  of  the  insured,  if  living;    otherwise,   to  the  estate  of  the  insured, 

wlSout  '*8^*  «*  revocation 

''Jas.  S.  Roberts,  Secretary. 
"W." 

The  first  question  that  presents  itself  for  consideration  is  whether 
or  not  the  insured,  at  the  time  of  said  redesignation  by  him,  was  com- 
petent to  execute  the  same,  and  in  the  full  control  of  his  mental  facul- 
ties. A  careful  examination  of  the  record  in  the  case  cpnvinces  me 
that  this  question  should  be  answered  in  the  affirmative,  ?md  it  is  found, 
as  a  matter  of  fact,  that  on  August  30,  1921,  at  about  the  hour  of  9:30 
in  the  forenoon  of  said  day,  the  insured,  Fred  L-  Wliite,  Jr.^  wa^  in 
the  full  possession  of  his  mental  faculties,  and  that  he  was  rational  and 
competent  to  do  business  and  fully  understood  the  natvire  of  the  act. 

The  second  proposition  to  be  considered  is-  whether  ui^der  the  con- 
ditions, thefe  was  such  a  change  of  beneficiaries  as  wojuld  justify  thp 
court  in  holding,  under  the  law  and  the  equities  pi  theo^se,  tjiat  the 
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proceeds  of  the  contract  became  and  are  the  property  of  this  defend- 
ant, or  whether  said  proceeds  thereof  became  the  property  of  plaintiflF, 
on  the  death  of  the  insured.  This  policy  of  insurance  is  what  is  known 
as  an  endowment  poUcy,  and  is  payable  to  the  insured  after  a  certain 
number  of  years.  Neither  plaintiff  nor  defendant  had  what  is  known 
as  a  vested  right  therein.  The  vested  interest  remained  in  the  insurr 
ed  during  his  lifetime,  and  he  had  the  right  to  designate  to  whom  it 
should  be  payable,  in  case  of  his  death.  This  was  an  absolute  right, 
expressly  retained  by  him  in  said  contract,  and  could  not  be  defeated 
by  the  act  of  the  original  designee,  or  by  that  of  the  insuring  company 
itself.  The  only  power  under  this  contract  that  was  retained  by  said 
company  insuring  was  the  power  to  pass  on  the  validity  of  the  redesig- 
nation,  and,  when  properly  executed  by  the  insured  such  redesignation 
became  binding  on  the  company,  and  the  subsequent  acts  of  the  insur- 
er in  indorsing  the  same  on  the  policy  were  simply  ministerial,  and  said 
company  could  have  been  compelled  so  to  act  by  the  insured,  had  it  re- 
cused so  to  do.  In  re  Greenberg  (C.  C.  A.)  271  Fed.  258;  Eltonhead 
v.  Travelers'  Ins.  Co.,  177  App.  Div.  170,  163  N.  Y.  Supp.  838;  Cav- 
agnaro  v.  Thompson,  78  Misc.  Rep.  687,  138  N.  Y.  Supp.  819;  Lauter- 
bach  V.  N.  Y.  Investment  Co.,  62  Misc.  Rep.  561,  117  N.  Y.  Supp.  152, 

[4]  The  provision  in  the  policy  wherein  and  whereby  it  provided 
that  such  change  shall  take  effect  upon  the  indorsement  of  such  re- 
designation  of  beneficiary  upon  the  policy,  "and  not  before,"  is  clear- 
ly placed  in  the  contract  by  the  insurer  for  the  protection  of  the  com- 
pjany  itself,  to  avoid  a  multiplicity  of  claimants,  and  can  be  used  by 
such  insurer  as  a  defense  in  an  action  at  law  to  recover  the  amount 
of  the  policy ;  but  such  defense  can  be  waived  by  the  company  insur- 
ing, as  in  this  case,  by  its  indorsing  such  new  designation  thereon,  and 
further  by  its  paying  the  money  into  court  and  refusing  to  defend.  The 
neglect  to  ociake  this  indorsement  is  not  available  in  an  action  brought 
by  a  beneficiary  to  nullify  the  act  of  the  insured  in  making  a  redesig- 
nation of  a  new  beneficiary.  Coulson  v.  Flynn,  181  N.  Y.  62,  73  N. 
E.  507;  Kimball  v.  Lester,  43  App^  Div.  27,  59  N.  Y.  Supp.  540,  af- 
firmed in  167  N.  Y.  570,  60  N.  E.  1113 ;  Fuller  v.  Kent,  13  App.  Div. 
529,  43  N.  Y.  Supp.  649;  Stronge  v.  Supreme  Lodge,  K.  P.,  Ill  App. 
Div.  87,  97  N..  Y.  Supp.  661 ;  Maguire  v.  Maguire,  59  App.  Div.  143, 
69  N.  Y.  Supp.  61 ;  State  Mutual  Life  Ins.  Co.  v.  Bessett,  41  R.  I.  54, 
102  Atl.  727,  L.  R.  A.  1916C,  961.'      . 

The  main  contention  here  is  that  the  insured  xlid  not  comply  with  tiie 
regulations  of  the  contract  as  to  change  of  beneficiary,  and  that  ther^- 
fore  the  attempted  transfer  was  void,  and  that  the  defendant  did  not 
acquire  any  right,  title,  or  interest  by  this  so-called  redesignation. 
Many  cases  bearing  on  the  question  here  involved  are  cite4,  and  irotp. 
an  examination  of  them  it  will  appear  that,  while  a  change  of  bene- 
ficiarie&  miis^  be  made  under  certain  formalities  for.  the  protection  ot 
the  insurer,  yet,  in  cases  where  .the  company  has  waived  defending 
by  interpleading,,  and  has  paid  the  naoney  into  court,  and  has  no  furthe/ 
ipterest.:in  the  litigation  bejwepu  the  parties,  a  far  more,  liberal  rule 
obtaii^,  and  .t^at  p9urt,s.,oi5  ^}iiiyj^G^}iXo,(iq^th^  w^ij^'^^.ins^f^ 
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apparently  intended  to  have  done,  and  to  award  the  fund  to  that  claim- 
ant who  had  the  strongest  claim  therefor  under  the  existing  conditions. 

In  Thomas  v.  Thomas,  131  N.  Y.  205,  30  N.  E.  61,  27  Am.  St.  Rep. 
582,  by  a  certificate  of  membership  insuring  the  life  of  T.,  then  un- 
married, the  amount  insured  was  made  payable  to  his  daughter,  the 
plaintiff  in  the  action.  Insured  afterward  remarried  and  inserted  in 
the  certificate,  after  the  name  of  his  daughter,  the  words  "and  my 
wife,  Mary"  thus  seeking  to  make  her.  a  joint  beneficiary,  and  then 
delivered  the  certificate  to  his  wife.  Under  the  by-laws  of  the  com- 
pany each  member  was  required  to  apply  for  such  change,  surrender 
the  certificate,  and  receive  another.  Held,  "there  was  no  valid  change 
in  the  beneficiarv  named  in  the  original  application." 

In  Sangunitto  v.  Goldey,  88  App.  Div.  78,  84  N.  Y.  Supp.  989, 
policy  was  issued  to  wife  of  insured,  or  to  such  beneficiary  duly 
designated  at  the  home  office.  "The  insured  may  at  any  time  during 
the  continuance  of  this  policy  *  *  *  change  the  beneficiary 
*  *  *  by  written  notice  to  the  company  at  its  home  office,  accon^ 
panied  by  this  policy,  such  change  to  take  effect  on  the  indorsement  of 
the  same  on  the  policy  by  the  company."  Insured  sent  the  following 
notice : 

**I  have  sent  my  insurance  poUcy  to  Mrs.  Wilson,  who  wUl  call  and  have 
the  beneficiary  changed  to  myself  (which  will  be  James  J.  Sangunitto) ;  the 
reason  is  I  have  got  a  separation  from  my  wife  Luna.  Kindly  change  same 
and  oblige." 

This  letter  was  sent  November  6,  1901,  received  by  office  November 
8,  1901,  and  the  policy  received  by  company  November  12,  1901 ;  but 
it  made  no  indorsement  of  change  of  beneficiary,  the  insured  having 
died  on  November  11,  1901.  Held  "that,  even  if  the  wife  did  not 
have  a  vested  interest  fn  policy,  the  insured,  not  having  complied  with 
the  condition  of  policy  with  respect  to  a  change  of  beneficiary,  the 
original  designation  was  in  force,  and  the  original  beneficiary  was  en- 
titled to  amount  of  pcJlicy." 

In  Canavan  v.  John  Hancock  Mutual  Life  Ins.  Co.,  39  Misc.  Rep. 
782,  81  N.  Y.  Supp.  304,  insured  told  manager  that  he  desired  to  have 
policy  made  payable  to  plaintiff,  and  manager  "wrote  on  a  blank," 
which  both  insured  and  manager  signed,  and  he  (the  manager)  said 
"it  would  be  all  right."  This  was  about  June  19,  1901.  Insured  died 
on  16th  of  February,  1902.  Plaintiff  left  his  policy  with  defendant 
and  proof  of  death,  and  was  told  he  would  be  notified  when  he  could 
get  his  money.  Later  he  was  informed  that  the  money  had  been  paid 
to  a  sister  of  the  insured,  who  had  taken  out  letters  of  administration. 
Under  the  terms  of  the  policy  defendant  was  authorized  to  pay  the 
amount  of  policy  "to  any  blood  relative."  Held,  "plaintiff  failed  to 
protect  his  rights,  in  that  he  did  not  have  a  proper  consent  of  the  de- 
fendant to  the  substitution  of  himself  as  beneficiary,  although  the 
policy  stated  he  must  do  so  in  order  to  be  binding." 

And  in  Newman  v.  John  Hancock  Mutual  Life  Ins.  Co.,  45  Misc. 
Rep.  320,  90  N.  Y.  Supp.  471,  papers  signed  by  insured  requesting  the 
company  to  make  one  Newman  beneficiary,  and  delivered  papers  and 
policies  to  Newman,  who  kept  same  in  his  safe  and  did  not  deliver  to 
company  until  after  insured's  death,  and  where  a  consent  on  part  of 
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company  was  necessary,  hdd,  '*that  Newman  could  not  recover,  since 
he  had  failed  to  obtain  consent  of  the  company  to  his  substitution." 

In  Tidd  V.  Mclntyre,  116  App.  Div.  602,  101  N.  Y.  Supp.  867,  orig- 
inal certificate  was  made  to  wife  of  insured,  who  died  prior  to  the  in- 
sured; after  her  decease,  insured  went  to  live  with  a  niece,  making- 
with  her  an  oral  agreement  to  leave  the  proceeds  of  the  policy  in  consid- 
eration of  support.  There  were  other  nephews  and  nieces.  She  fully 
performed  her  part  of  the  agreement,  and  cared  for  insured  till  his 
death.    The  rules  of  the  insuring  company  provided : 

"That  any  transfer  of  a  certificate  or  interest  therein  by  assignment  was 
void,  unless  made  as  provided  by  the  rules,  to  effectuate  such  change  a  sur- 
render of  the  old  certificate  was  required,  with  a  written  request  that  a 
policy  be  issued  to  the  new  beneficiary  and  the  payment  of  a  fee.  The  insured 
attempted  to  comply  with  the  rule  by  mailing  his  certificate  to  the  iDSurer, 
requesting  that  his  niece  be  designated  as  beneficiary.  He  also  saw  the 
recorder  of  the  insurer  personally,  and  was  told  by  hitsu  under  a  mistaken 
impression,  that  the  proposed  beneficiary  was  the  only  niece  of  the  insured, 
that  she  would  get  the  benefits  of  the  policy  in  any  event,  and  that  a  change 
was  not  necessary.  The  policy  was  returned  to  the  insured."  Held  "that, 
under  the  facts  and  rules  aforesaid,  equity  would  enforce  the  equitable  as- 
signment." 

In  Luhrs  v.  Luhrs,  123  N.  Y.  367,  25  N.  E.  388,  9  L.  R.  A.  534,  20 
Am.  St.  Rep.  754,  the  certificate  was  surrendered  and  directions  that  a 
new  certificate  should  be  issued  to  the  substituted  beneficiary.  It  was 
mailed  to  the  lodge,  hut  the  certificate  holder  died  before  the  certificate 
reached  the  home  office.    Held  that,  as  the  insured — 

"had  done  all  that  was  required  of  him  in  order  to  effectuate  his  intent  to 
change  the  beneficiary,  and  aU  that  remained  to  be  done  was  purely  formal, 
in  the  doing  of  which  the  Supreme  Lodge  had  no  discretion,  the  old  certificate 
was  to  be  regarded  as  canceled  when  It  was  properly  suri-endered  to  the 
branch  lodge,  the  authorized  agent  of  the  association ;  that  the  death  of  [in- 
sured] did  not  operate  to  prevent  the  consummation  of  the  surrender;  and 
that  the  subsequent  issuing  of  the  new  certificate,  as  directed,  should, be  held 
to  relate  back  to  the  time  of  the  surrender."  And,  although  "upon  the  face 
of  each  of  the  certificates  was  this  printed  form,  *I  accept  this  certificate  upon 
the  condition  herein  named,'  with  a  place  left  for  the  signature  of  the  mem- 
ber," and,  **ln  this  place  in  the  old  certificate  [insured]  had  signed  his  name,'* 
it  was  further  held  "that  the  fact  that  the  acceptance  in  the  new  certificate 
was  not  and  could  not  have  been  sif?ned,  as  [insured]  died  before  its  receipt, 
did  not  affect  the  rights  of  the  parties." 

In  tfiis  connection,  the  proposition  laid  down  in  Luhrs  v.  Luhrs, 
supra,  123  N.  Y.  at  page  369,  25  N.  E.  388,  9  L.  R.  A.  534,  20  Am.  St. 
Rep.  754,  is  very  important,  viz. : 

"When  the  member  has  exercised  the  power  to  change  his  beneficiary  and 
the  disposition  of  the  fund  as  fully  as  he  could  exercise  it  under  the  laws  of 
the  organization,  the  contingent  right  of  the  new  beneficiary  to  the  fund,  in 
the  event  of  his  death,  attached,  and  the  fact  that  the  certificate  was  issued 
after  his  death  is  immaterial,  since  it  la  not  the  right  itself,  but  merely  the 
evidence  of  the  right." 

In  Mutual  Life  Ins.  Co.  of  New  York  v.  Lowther,  22  Colo.  App.  622, 
126  Pac.  882,  where  an  insurance  policy  provided  that — 

"the  insured  could  change  the  beneficiary  by  filing  notice  thereof  at  the  home 
nfilce  of  the  insurer,  accompanied  by  the  policy,  and  a  change  should  'take 
effect  upon  the  indorsement  of  the  same  on  the  policy  by  the  company,'  and 
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the  Insured,  after  being  mortally  wounded,  and  two  day»  before  bis  ^eath» 
determined  to  change  the  beneficiary,  and  in  full  compliance  with  the  terma- 
of  the  policy  mailed  notice  thereof,  together  with  the  policy  to  the  home  office 
of  the  company,"  It  was  held  that  "such  change  was  effectuated  thereby, 
though  the  notice  and  policy  were  not  received  by  the  insurer,  or  the  In- 
dorsement of  the  change  made  on  the  policy,  until  after  the  death  of  the 
insured,"  and,  further,  that  "the  quoted  provision  being  merely  for  the  pro- 
tection  of  the  insured,  and  not  stating  a  condition  precedent  to  the  change.** 

In  State  Mutual  Life  Assurance  Co.  v.  Bessett,  41  R.  I.  54,  102  Atl. 
727,  L.  R.  A.  1918C,  961,  a  life  policy  provided  that  insured  might 
change  the  beneficiary,  by  written  notice  to  the  insurer  at  its  home 
office,  accompanied  by  the  policy,  and  that  change  would  take  effect 
only  when  indorsed  on  the  policy  by  the  insurer.    Insured — 

"having  changed  the  beneficiary  once,  attempted  to  do  so  again  by  signing 
a  printed  fonn  for  the  nondnation  of  a  beneficiary,  writing  In  pencil  in  the 
space  left  for  the  name  of  the  beneficiary,  *C.  I.  Bess.,  Fian.,'  and  gave  the 
form  to  the  general  state  agent  of  the  Insurer,  to  be  filled  out  and  forwarded 
with  the  new  policy,  to  have  the  new  beneficiary's  name  Indorsed  thereon  by^ 
the  insurer,  the  penciled  abbreviations  on  the  nomination  paper  and  the  word» 
*E*iancee,  CJora  I.  Bessett,'  being  typewritten.  The  paper  was  completed  be- 
fore 9  o'clock  of  the  morning  of  the  next  day,  on  which  day  Insured  died  sud- 
denly. The  poUcy  and  the  new  designation  of  beneficiary  were  sent  by  mall 
to  the  home  oflSce  of  the  Insurer,  which  indorsed  on  the  policy  the  change  of 
beneficiary,  not  having  heard  of  Insured'a  death/'  Held,  "that  a  change  of 
beneficiary  was  accomplished.'* 

In  Supreme  Conclave  Royal  Adelphia  v.  Cappdla  (C.  C.)  41  Fed. 

at  page  5,  it  is  held : 

"If  the  Insured  has  pursued  the  course  pointed  out  by  the  laws  of  the 
association,  and  has  done  all  In  his  power  to  change  the  beneficiary,  but,  be- 
fore the  new  certificate  is  actually  Issued,  he  dies,  a  court  of  equl^  will  de- 
cree that  to  be  done  which  ought  to  be  done,  and  act  as  though  the  certificate- 
had  been  issued." 

The  distinction  between  an  action  at  law  brought  against  the  in- 
surer and  the  beneficiary,  and  that  of  an  action  in  equity,  where  the 
insurer  has  interpleaded  and  made  the  second  beneficiary  defendant, 
is  shown  in  comparing  the  cases  of  Fink  v.  Fink,  171  N.  Y.  616,  64 
N.  E.  506,  and  Lahey  v.  Lahey,  174  N.  Y.  146-158,  66  N.  E.  670,  61 
L.  R.  A.  791,  95  Am.  St.  Rep.  554.  The  former  case  was  an  action  at 
law,  wherein  insured  attempted  to  make  the  change,  but  did  not  fulfill 
all  the  requirements  of  the  by-laws  of  the  company.  The  second  bene- 
ficiary and  the  company  defended,  and  it  was  held  that  no  change  of 
beneficiary  was  effected.  While  the  latter  cause  was  an  action  in 
equity,  the  company  did  not  defend,  but  paid  the  money  into  court 
and  allowed  the  parties  to  litigate,  and  it  was  held  that  the  insured  had 
done  all  that  could  be  done  to  make  the  change  of  beneficiary  in  his 
lifetime,  and  "that  equity  would  recognize  the  change  as  having  been 
made  and  consider  done  that  which  was  therein  attempted."  In  a 
further  discussion  of  the  question,  and  as  illustrative  of  the  distinction, 
the  court  states  in  the  latter  case : 

"If  the  question  had  arisen  between  the  defendant  and  the  association,  it 
Is  quite  possible  that  she  could  not  have  recovered.    But  that  is  not  this  case 
Here  the  question  of  the  liability  of  the  association  to  the  defendant  Is  not 
Involved." 
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In  boQi  of  these  cases,  the  death  of  the  insured  occurred  before  the 
transfer  was  consented  to  by  the  insurer,  and  there  remained  some- 
thing to  be  done  to  effect  the  redesignatioa  But  these  cases  differ 
from  the  one  now  in  court,  in  that  therein  the  consent  of  the  insurer 
was  necessary  to  effect  the  change;  whereas,  in  the  case  at  bar,  no 
such  consent  or  permit  was  required.  It  was  an  absolute  right,  ex- 
pressly reserved  by  the  insured  When  taking  out  his  policy,  and  the 
moment  that  he  exercised  such  right  the  insurer  became  bound  to  make 
the  change  requested,  and  this  was  so  interpreted  by  the  company.  Mr. 
KeyS)  an  officer  of  the  company  insuring,  and  in  charge  of  this  bureau, 
testified : 

'*We  don't  call  it  a  consent  We  don^t  purport  It  to  be  a  conisent.  It  pur- 
ports to  be  an  Indorsement  of  the  change  made  by  the  insured." 

A  far  more  liberal  rule  obtains  in  cases  of  this  character  in  an  equity 
court,  where  it  is  sought  to  do  that  which  die  insured  apparently  in- 
tended to  have  done,  and  to  award  the  fund  to  that  claimant  who  had 
the  strongest  claim  therefor  under  the  proof.  The  equities  of  this  case 
are  decidedly  with  the  defendant.  The  insured  never  parted  with  the 
ownership  of  the  policy,  and  after  his  marriage  to  the  defendant  she 
very  properly  became  the  object  of  his  affections,  and  a  proper  provi- 
sion for  her  became,  not  only  his  desire,  but  also  a  positive  duty.  Not 
that  he  cared  less  for  his  mother  than  before;  but  she  had  moved  away, 
and  was  residing  with  her  husband  and  his  brothers  and  sisters  in  an- 
other community.  It  was  but  natural  and  fitting  that  he  should  have  re- 
<iuested  a  change  of  beneficiaries  in  this  policy,  and  the  testimony  of 
the  soliciting  agent  of  the  company  establishes  tiie  fact  that  such  a  re- 
quest was  made  on  more  than  one  occasion  before  his  fatal  illness. 
Ordinary  experience  teaches  us  that,  after  marriage,  the  wife  and  the 
new  home  are  the  first  to  be  provided  for  by  the  husband ;  not  only 
for  present  needs,  but  likewise  for  future  contmgencies. 

During  the  insured's  fatal  illness,  smitten  with  a  disease  known  to  be 
actively  contagious  and  most  dangerous,  and  wherein  one  coming  in 
contact  with  him  was  taking  the  chance  of  an  infection  which  neces- 
sarily would  be  followed  by  paralysis,  and  perhaps  death — under  such 
a  situation  and  circumstances,  insured  was  personally  cared  for 
throughout  his  illness  night  and  day  until  death  by  the  defendant,  who 
unhesitatingly  and  willingly  undertook  such  care  and  risk  for  her  hus- 
band's sake.  Therefore  it  would  be  expected  that  the  insured,  retain- 
ing his  faculties  as  he  did  to  the  very  last,  should  insist  upon  perform- 
ing this  proper  act  of  justice  to  the  defendant,  to  assist  her  in  her  fu- 
ture needs. 

I  therefore  decide  and  find  that  the  defendant  is  lawfully  and  equi- 
tably entitled  to  the  moneys  paid  into  court  as  the  proceeds  of  the 
policy  of  life  insurance  heretofore  referred  to,  and  that  the  plaintiff  has 
no  right,  title,  or  interest  in  or  to  the  same ;  that  the  officer  having  cus- 
tody of  said  money  be  ordered  and  directed  to  pay  the  said  sum  of 
$1,000  and  interest  thereon,  less  his  proper  fees,  to  this  defendant; 
and  that  the  complaint  of  plaintiff  be,  and  the  same  hereby  is,  dismissed, 
with  costs. 

Findings  may  be  prepared  and  judgment  entered  accordingly. 


Digitized  by 


Google 


122  194  NEW  XOBK  SUPPLEMENT  (Sup.  Ct 

(201  App.  Dlv.  127)  • 

GOULD  V.  GOULD. 

(Supreme  Court,  Appellate  Division,  First  Department.     May  6,  1922.) 

1.  Divorce  ^=9182— On  appeal  by  defendant  from  order  allowing  counsel  fee  to 

wife,  whether  she  would  probably  succeed  considered. 

In  a  suit  by  a  wife  for  divorce,  on  appeal  from  an  order  allowing  plain- 
tiff counsel  fee  to  enable  her  to  aflt>e&l  from  dismissal  of  her  complaint, 
questions  that  would  come  before  the  court  on  final  Judgm^it  are  con- 
sidered, since  one  of  the  considerations  to  granting  an  allowance  of  counsel 
fees  to  plaintiff  is  whether  there  is  reasonable  ground  to  believe  that  she 
will  succeed  in  the  litigation  and  on  the  appeal.  « 

2.  Divorce  ^=9 1 82— Counsel  fees  on  appeal  from  dismissal  not  allowed  plaintHf, 

convicted  of  adultery  in  a  forelon  Jttrlsdiction. 

Where  plaintiff  in  a  divorce  suit  admitted,  by  failure  to  deny,  that  she 
had  been  convicted  of  adultery  in  a  foreign  Jurisdiction,  an  order  allowing 
her  counsel  fees  to  prosecute  her  appeal  from  dismissal  of  her  complaint 
will  not  be  sustained,  since  the  suit  must  terminate  in  favor  of  defendant. 

3.  Divorce  ^=9326— Divorce  granted  In  foreign  country  held  valid. 

Where  a  husband  and  wife  had  cohabited  in  a  foreign  country  five  years, 
a  decree  of  divorce  rendered  in  such  country  on  the  ground  of  adultery 
of  the  wife,  in  which  the  action  was  commenced  by  personal  service  of 
process,  the  wife  appeared  by  attorney,  and  the  issues  were  decided 
against  her  on  the  merits,  is  valid. 

4.  Divorce  4g=s>l82— Wife  divorced  In  foreign  jurisdiction  not  entitled  to  counsel 

fees  on  appeal  from  dismissal  of  complaint,  suing  for  a  divorce  in  this  juris- 
diction. 

Where  a  husband  secured  a  valid  divorce  in  a  foreign  land,  his  former 
wife,  suing  for  divorce  in  this  Jurisdiction,  is  not  entitled  to  an  allow- 
ance of  counsel  fees  to  enable  her  to  appeal  from  dismissal  of  her  com- 
plaint, since  she  was  not  his  wife  when  the  instant  suit  was  commenced. 

Appeal  from  Supreme  Court,  New  York  County. 

Suit  by  Edith  Kelly  Gould  against  Frank  Jay  Gould.  From  an  order 
allowing  plaintiff  counsel  fees  to  prosecute  a  suit  for  divorce,  defend- 
ant appeals.    Order  reversed. 

See,  also,  192  N.  Y.  Supp.  572. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Leonard  &  Walker,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City,  of  counsel,  and  Walter  B.  Walker,  of  New  York  City,  on 
the  brief),  for  appellant 

Jenks  &  Rogers  and  Eugene  E.  Sperry,  all  of  New  York  City  (Al- 
met  F.  Jenks,  of  New  York  City,  of  counsel,  and  Gustavus  A.  Rogers, 
Tudor  Jenks,  and  Gardiner  Conroy,  all  of  New  York  City,  on  tiit 
brief),  for  respondent. 

PAGE,  J.  In  1910  the  parties  hereto  were  married  in  Scotland. 
They  resided  in  New  York  City  until  1913,  since  which  time,  until 
1918,  when  they  separated,  they  lived  together  in  France.  In  April, 
1920,  the  plaintiff  brought  this  action  for  an  absolute  divorce.  The 
defendant  answered,  denying  the  material  allegations  of  the  complaint, 
and  pleading  as  a  defense  that  in  November,  1918,  he  brought  an  ac- 
tion in  the  Civil  Tribunal  of  Versailles,  department  of  Seine-et-Oise, 
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republic  of  Krancc,  by  personal  service  of  process  m  J^aris,  France, 
against  the  plaintiff  herein,  for  an  absolute  divorce  on  the  ground  of 
the  plaintiff's  adultery  with  one  Cassassus  in  Paris,  France.  A  judg- 
ment  was  granted  in  this  defendant's  favor,  after  a  hearing ;  the  plain- 
tiff herein  having  made  default.  Thereafter,  on  petition  of  the  plain- 
tiff, the  court  granted  a  new  trial  of  all  the  issues  of  law  and  fact. 
Upon  such  trial  the  plaintiff  herein  duly  appeared  by  solicitor.  This 
trial  resulted  in  a  judgment  upon  tfie  merits  in  favor  of  the  defendant 
herein  against  this  plaintiff,  and  granted  to  him  an  absolute  divorce  on 
the  ground  of  this  plaintiff's  adultery  with  said  Cassassus.  From  this 
judgment  the  plaintiff  herein  appealed  to  the  Cour  d'Appel  of  Paris, 
which,  after  hearing  the  plaintiff  and  defendant  herein,  rendered  judg- 
ment affirming  in  all  respects  the  judgment  of  the  Civil  Tribunal  of 
Versailles.  Thereafter  the  plaintiff  herein  filed  with  the  Chambrc  de 
Requete  of  the  Court  of  Cassation  of  the  republic  of  France  a  peti- 
tion for  leave  to  appeal  from  the  last-mentioned  judgment  to  the  Court 
of  Cassation.  The  said  Chambre  de  Requete  of  the  Court  of  Cassation 
duly  made  a  judgment  that  the  courts  of  France  had  jurisdiction  of 
the  person  and  subject-matter,  and  denied  the  said  petition;  that  un- 
der the  laws  of  the  republic  of  France  said  judgment  of  the  Chambre 
de  Requete  of  the  Court  of  Cassation  is  final,  and  no  appeal  can  be 
taken  therefrom. 

Attached  to  the  answer  were  copies  of  the  judgments  and  the  rec- 
ord of  the  French  courts,  and  also  a  duly  authenticated  record  of  the 
proceedings  and  judgments,  wherein  this  plaintiff  and  Cassassus  were 
adjudged  guilty  of  adultery  and  fined.  A  reply  to  this  defense  was 
served  by  order  of  the  court,  in  which  the  plaintiff  did  not  deny  the 
facts  alleged  against  her,  except  that  the  judgments  were  duly  rendered, 
in  that  the  courts  of  France  are  without  jurisdiction  to  decree  a  di- 
vorce. 

[1]  On  this  appeal  from  the  order  granting  judgment  for  counsel 
fees  to  prosecute  an  appeal  from  a  judgment  the  parties  have  fully  ar- 
gued the  questions  that  would  come  before  the  court  on  such  appeal. 
These  questions  necessarily  arise,  for  one  of  the  considerations  to 
granting  an  allowance  of  counsel  fee  to  the  plaintiff  is  whether  there  is 
reasonable  ground  to  believe  that  she  will  succeed  in  the  litigation  and 
upon  the  appeal.  De  Vide  v.  De  Vide,  186  App.  Div.  814,  816,  174  N. 
Y.  Supp.  774;  Poss  v.  Poss,  164  App.  Div.  213,  215,  149  N.  Y.  Supp. 
587;  Dye  v.  Dye,  140  App.  Div.  309,  310,  125  N.  Y.  Supp.  242 ;  Green- 
berg  V.  Greenberg,  134  App.  Div.  419,  421,  119  N.  Y.  Supp.  227, 

[2]  With  the  fact  admitted,  by  failure  to  deny,  that  the  plaintiff 
had  been  herself  guilty  of  adultery,  proved  in  a  court  of  France  on 
a  prosecutioij  for  a  misdemeanor  against  the  laws  of  that  country, 
where  the  offense  was  committed,  resulting  in  a  judgment  of  convic- 
tion, from  which  no  appeal  was  taken,  it  is  demonstrated  beyond  the 
possibility  of  argument  that  she  cannot  succeed  in  this  litigation. 
Whatever  question  the  plaintiff  might  raise  as  to  the  jurisdiction  of 
the  courts  of  France  to  grant  the  decree  of  divorce,  there  can  be  no 
question  of  the  jurisdiction  of  the  courts  of  that  country  to  punish  an 
American  citizen  who  violates  its 'penal  laws  while  present  within  its 
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territory ;  and  the  facts  upon  which  that  adjudication  wad  made  stand 
admitted  herein.  There  could,  therefore,  if  the  judgment  were  reversed, 
and  the  parties  sent  to  trial,  be  but  one  result — ^the  plaintiff's  com- 
plaint would  be  dismissed. 

The  learned  justice  at  Special  Term  granted  the  allowance,  for  the 
reason,  as  he  stated,  that — 

"The  federal  court  In  Httton  v.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139,  40  U 
Ed.  95,  has  held  that  a  final  Judgment  of  a  French  court,  even  in  a  commer- 
cial case,  Is  not  conclusive,  but  merely  prima  facie  evidence  of  the  merits, 
and  that  there  apparently  has  been  no  decision  by  our  state  appeUate  courts 
to  the  contrary." 

The  decision  of  Hilton  v.  Guyot  was  not  that,  because  the  laws  of 
France  refused  to  give  full  faith  and  credit  to  the  judgments  of  our 
courts,  we  will  therefore  not  recognize  the  validity  and  binding  effect 
of  any  judgment  of  the  courts  of  Uiat  country.  In  that  case  the  judg- 
ment upon  which  the  action  was  brought  was  of  the  Tribimal  of  Com- 
merce of  the  department  of  the  Seine,  a  judicial  tribunal  or  court 
organized  and  existing  under  the  laws  of  France,  sitting  at  Paris,  and 
having  jurisdiction  of  suits  and  controversies  between  merchants  and 
traders  growing  out  of  commercial  dealings  between  them.  The  judges 
of  that  court  were  merchants,  ship  captains,  stockbrokers,  and  persons 
engaged  in  commercial  pursuits,  of  which  the  plaintiff's  assignor  had 
been  a  member  until  shortly  before  the  commencement  of  the  Utigation. 
Witnesses  were  not  sworn,  nor  was  there  an  opportunity  to  cross- 
examine  adverse  witnesses  given.  The  court  declined  to  compel  the 
production  of  books  and  papers  of  plaintiff's  assignor,  and  various  oth- 
er practices  were  alleged  which  were  contrary  to  the  orderly  administra- 
tion of  justice  according  to  the  law  and  practice  of  the  courts  of  this 
country.  Furthermore,  the  answer  pleaded  the  articles  of  the  Code 
de  Procedure  Civile,  which  provided  that  judgments  rendered  by  ior- 
eign  tribunals  should  be  capable  of  execution  in  France  only  as  they 
have  been  declared  enforced  by  a  French  tribunal-,  and  the  construc- 
tion given  by  the  courts  that  no  comity  is  displayed  toward  the  judg- 
ments of  tribunals  of  foreign  countries  against  citizens  of  France, 
when  sued  upon  in  France,  and  the  merits  of  the  controversy,  are 
examined  anew.  It  was  upon  these  facts  that  the  decision  was  based, 
and  it  was  practically  limited  by  the  court  to  executing  judgment  for 
debt.  The  court  said  (159  U.  S.  166-170,  16.  Sup.  Ct.  139,  144,  40  L. 
Ed.  95) : 

"In  order  to  appreciate  the  weight  of  the  Tarious  authorities  cited  at  the 
bar,  It  is  important  to  distinpniish  different  liinds  of  judgments.  Every 
foreign  judgment,  of  whatever  nature,  in  order  to  be  entitled  to  any  effect, 
must  have  been  rendered  by  a  court  having  jurisdiction  of  the  cause,  and 
upon  regular  proceedings  and  due  notice.  In  alluding  to  different  kinds  of 
judgments,  therefore,  such  jurisdiction,  proceedings,  and  notice  will  be  assum- 
ed. It  will  also  be  assumed  that  they  are  untainted  by  fraud,  the  effect  of 
which  will  be  considered  later.  A  judgment  in  rem,  adjudicating  the  title  to 
a  ship  or  other  movable  property  within  the  custody  of  the  court,  is  treated 
as  valid  everywhere.  •  •  •  A  judgment  affecting  the  status  of  persons, 
such  as  a  decree  confirming  or  dissolving  a  marriage,  Is  recognized  as  valid 
in  every  country,  unless  contrary  to  the  policy  of  its  own  law.  Cottlngton's 
Case,  2  Swanston,  326;  Roach  v.  Garvan.  1  Ves.  Sen.  167;  Harvey  v.  Farnie, 
8  App.  Caa  43;  Cheely  y.  Clayton,  110  U.>S.  701.    It  was  of  a  foreign  sentence 
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of  divorce  that  Lord  Chancellor  Nottingham,  in  the  House  of  Lords,  in  1688» 
In  Ck)ttington'8  Case,  above  cited,  said:  'It  is  against  the  law  of  nations  not 
to  give  credit  to  the  judgments  and  sentences  of  foreign  coontriee,  till  they 
be  revised  by  the  law.  and  according  to  the  form,  of  those  ooontries  wherein 
they  were  given.  For  what  right  hath  one  kinj^dom  to  reverse  the  judg- 
ment of  another?  And  how  can  we  refuse  to  let  a  sentence  take  place  till  it 
be  reversed?  And  what  confusion  would  follow  in  Christendom,  if  they  should 
serve  us  so  abroad,  and  give  no  credit  to  our  sentences.'  Other  judgments, 
not  strictly  in  rem,  under  which  a  person  has  been  compelled  to  pay  money, 
are  so  far  condusive  that  the  justice  of  the  payment  cannot  be  impeached 
in^another  country,  so  as  to  compel  him  to  pay  it  again.  •  *  •  Othet 
foreign  Judgments  which  have  been  held  conclusive  of  the  matter  adjudged 
were  judgments  discharging  obligations  contracted  in  the  foreign  countries 
between  citizens  or  residents  thereof.  •  •  «  The  extraterritorial  effect  of 
judgments  in  personam,  at  law  or  in  equity,  may  differ,  according  to  the  par- 
ties to  the  cause.  A  judgment  of  that  kind  between  two  citizens  or  residents 
of  the  coimtry,  and  thereby  subject  to  the  jurisdiction,  in  which  it  is  rendered, 
may  be  held  conclusive  as  between  them  everywhere.  So,  if  a  foreigner  in- 
vokes the  jurisdiction  by  bringing  an  action  against  a  citisen,  both  may  be 
held  bound  by  a  judgment  in  favor  of  either.  And  if  a  citiEen  sues  a  foreign- 
er, and  judgm^it  is  rendered  in  favor  of  the  latter,  both  may  be  held  equally 
bound." 

The  court  then  proceeded  to  discuss  the  effect  to  which  a  judgment 
purely  executory  rendered  in  favor  of  a  citizen  or  resident  of  the 
country,  in  a  suit  brought  by  him  against  a  foreigner,  may  be  enti- 
tled in  an  action  thereon  against  the  latter  in  his  own  country,  and  as  a 
conclusion  said: 

"When  an  action  is  brought  in  a  court  of  this  country,  by  a  citizen  of  a 
foreign  country  against  one  of  our  own  citizens,^  to  recover  a  sum  of  money 
adjudged  by  a  court  of  that  country  to  be  due'  from  the  defendant  to  the 
plaintiff,  and  the  foreign  judgment  appears  to  have  been  rendered  by  a  com- 
petent court,  having  jurisdiction  of  the  cause  and  of  the  parties*  and  upon  due 
allegations  and  proofs,  an  opportunity  to  defend  against  them,  and  its  pro- 
ceedings are  according  to  the  course  of  a  civilized  jurisprudence,  and  are 
stated  in  a  dear  and  formal  record,  the  judgment  is  prima  facie  evidence,  at 
least,  of  the  truth  of  the  matter  adjudged ;  and  i|:  should  be  held  conclusive 
upon  the  merits  tried  in  the  foreign  court,  unless  some  i^>ecial  ground  is 
shown  for  impeaching  the  judgment,  as  by  showing  that  it  was  affected  by 
fraud  or  prejudice,  or  that,  by  the  principles  of  international  law,  ana  by  the 
comity  of  our  own  country,  It  should  not  be  given  full  credit  and  effect"  159 
U.  S.  205,  16  Sup.  Ct  159,  40  L.  Bd.  95. 

It  was  to  these  executory  judgments  for  the  recovery  of  money  that 
the  court  considered  the  lack  of  comity  between  France  and  the  United 
States,  in  recognizing  their  conclusiveness,  and  further  said: 

••In  holding  such  a  judgment,  for  want  of  reciprocity,  not  to  be  conclusive 
evidence  6t  the  merits  of  the  claim,  we  do  not  proceed  upon  any  theory  of 
retaliation  upon  one  person  by  reason  of  injustice  done  to  another,  but 
upon  the  broad  ground  that  international  law  is  founded  upon  inutuality  and 
reciprocity,  and  that  by  the  principles  of  international  law  recognized  In 
most  civilissed  nations,  and  by  the  comity  of  our  own  country,  which  it  is  our 
judicial  duty  to  know  and  to  declare,  the  judgment  is  not  entitled  to  be  con- 
sidered conclusive.*'    159  U.  8.  228,  16  Sup.  Ct  168,  40  U  Bd.  95. 

[I]  It  is  very  clear  that  rfilton  v.  Guyot  (supra)  has  no  application 
to  the  instant  case.  The  action  in  the  French  courts  was  for  a  divorce  a 
vinculo  upon  the  ground  recognized  by  the  laws  of  this  state  as  suffi- 
cient to  support  such  a  judgment  as  was  therein  rendered.  See  Code 
Civ.  Proc.  §  1756  et  seq.,  now  Civil  Practice  Act,  §  1147  et  seq.    For  five 
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years  the  parties  had  lived  in  France,  cohabiting  as  man  and  wife. 
They  were  both  living  there  when  the  action  was  brought.  The  of- 
fense was  committed  in  that  jurisdiction.  The  action  was  conmienced 
by  the  personal  service  of  process,  and  the  plaintiff  herein  appeared  by 
attorney,  and  the  issues  of  law  and  fact  were  decided  against  her  upon 
the  merits.  The  reply  does  not  allege  that  full  opportunity  was  not 
given  to  produce  evidence.  Nor  is  there  any  charge  of  fraud.  The 
sole  denial  is  that  the  judgments  were  duly  rendered,  without  the 
Statement  of  a  single  fact  from  which  that  conclusion  was  drawn. 
The  judgment  dissolving  the  marriage  between  these  parties  for  the 
cause  proved  was  not  contrary  to,  but  in  harmony  with,  the  laws  of 
our  state,  and  under  the  exceptions  stated  in  Hilton  v.  Guyot,  supra, 
159  U.  S.  167,  16  Sup.  Ct.  139,  40  L.  Ed.  95,  should  be  recognized  as 
conclusive. 

[4]  From  the  foregoing  it. would  follow  that  at  the  time  the  plaintiff 
commenced  this  action  she  was  not  the  wife  of  the  defendant,  and 
hence  there  is  no  basis  for  the  order  allowing  her  a  counsel  fee  to  be 
paid  by  the  defendant.  Lake  v.  Lake,  194  N.  Y.  179,  185,  87  N.  E. 
87;  Famham  v.  Farnham,  227  N.  Y.  155,  158,  124  N.  E.  894. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 


<201  App.  T)!r.  1W> 

DURANT  V.  WHEDON  et  al. 
rSupreme  Court,  Appellate  Division,  Third  Department     May  3,  1922.) 

1.  Sales  ^=s>68— Reservation  to  seller  off  newspaper  of  "bills  payable  to  tbo  bnsi- 

ness"  held  to  Inolude  money  doe  on  oonpleted  oontract. 

Under  a  contract  for  the  sale  of  a  newspaper,  providing  that  all  "bills 
payable  to  the  business"  were  to  remain  the  seller's  property,  with  the 
right  to  collect  them,  the  quoted  phrase  meant  bills  receiyable,  and  in- 
cluded money  due  from  the  state  for  the  completed  publication  of  the 
Session  Laws,  and  was  not  limited  to  such  hills  receivable  as  had  been 
perfected  by  the  proper  filing  of  a  claim  or  the  submission  of  a  bill  and 
due  acceptance  thereof. 

2.  Appeal  and  error  e=»8S2  (8)— Defendant  held  to  have  opened  door  te  extrin- 

sic  proof  of  meaning  of  langnage  by  claim  as  to  meaning. 

Where  defendant  sought  to  have  the  language  of  a  contract  given  a 
different  interpretation  than  its  plain  meaning,  he  opened  the  door  to 
extrinsic  proof  to  explain  its  meaning. 

3.  Sales  ^=>68— Inclusion  In  sale  of  newspaper  of  political  deslgnatloM  baM  not  to 

include  money  due  on  completed  publication  of  Session  Laws. 

Where  a  contract  for  the  sale  of  a  newspaper  provided  that  all  bills 
payable  to  the  business  were  to  remain  the  seller's  property,  a  further 
provision  that  all  so-called  political  designations  or  patronage  were  In- 
cluded in  the  sale  did  not  include  the  money  due  from  the  state  for 
publication  of  Session  Laws  which  had  been  completed  before  the  sale. 

4.  Pleading  ^=s>406 (6)— Objection  of  adequate  remedy  at  law  not  available,  whan 

not  raised  in  pleadings. 

The  objection  that  plaintiff,  suing  in  equity,  had  an  adequate  remedy  at 
law,  should  have  been  taken  by  answer,  and  could  not  be  sustained  when 
first  talcen  at  the  trial,  especially  when  first  raised  by  motion  to  dismiss 
at  the  dose  of  plaintilTs  case. 

C=»Por  other  cases  see  wme  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  IndexM 


Digitized  by 


Google 


Sup.  CtO  DUBANT  V.  WHEDON  127 

(194N.T.B.) 

5.  States  9s»19i(l)-^Actloii  will  not  lie  without  exproos  legfslatlvo  permlsftloii. 

No  action  will  lie  against  a  sovereign  state,  or  any  of  its  officers,  to 
enforce  an  obligation  of  the  state,  witiiout  express  legislative  permission. 

6.  States  ^=» 1 93— Comptroller  oannot  bo  sued,  exoept  In  mandamus. 

The  state  comptroller  cannot  be  sued  to  enforce  an  obligation  of  the 
state,  except  In  mandamus. 

I,  States  ^s>  1 84— Court  off  Clalns  wItlMWt  Jvrisdiotloa  of  olaln  for  pubileatlon 

of  Session  Laws. 

liuder  Court  of  Claims  Act,  |  12,  and  Laws  1908,  c.  519,  the  Court  of 
Claims  has  no  Jurisdiction  of  a  claim  for  compensation  for  publication  of 
the  Session  Laws  in  a  newspaper,  as  the  claim  is  one  to  be  determined 
by  the  secretary  of  state  and  the  state  comptroller. 
8.  IMaadamus  ^sslOI— Aotlon  of  soeretary  of  state  and  comptroller  on  olalm  for 
pubiioatlon  of  Session  Laws  not  rsviewabls. 

The  approval  or  disapproval  by  the  secretary  of  state  of  a  claim  for 
publishing  the  Session  Laws  in  a  newspaper,  as  to  the  doing  of  the 
work,  the  legality  of  the  contract,  and  the  amount  of  the  bill,  and  the 
auditing  of  the  account  by  the  comptroller,  under  State  Finance  Law,  | 
4,  are  Judicial  functions,  not  reviewable  by  mandamus,  especially  where 
there  has  been  no  rejection  of  the  daim. 
91  States  ^=»t8l,  184— Auditing  offloers  and  Court  of  Claims  withont  Jurisdiction 
to  determine  which  of  two  parties  entitled  to  payment  for  publishina  Session 
Laws. 

Neither  the  auditing  officers  of  the  state  nor  the  Court  of  Claims  has 
any  Jurisdiction,  except  perhaps  by  consent  of  the  parties,  to  determine 
whether  the  seller  or  pnrchaser'of  a  newspaper  is  entitled  to  the  compen- 
sation due  from  the  state  for  publication  of  the  Session  Laws. 
10.  Mandamus  <$=s>i02(l)— Will  not  issue,  unless  there  is  a  dear  legal  right. 

Though  there  is  no  question  as  to  the  amount  due  from  the  state,  and 
nothing  left  but  the  ministerial  act  of  Issuing  the  warrant,  there  must 
be  a  clear  legal  right,  before  mandamus  is  available  to  require  the  comp- 
troller to  act 

II.  Mandamus  <e=s>IO— Will  not  lie  to  compel  issuance  of  warrant,  when  claim 
doubtful  because  of  rival  claimants. 

Where  a  claim  against  the  state  is  doubtful,  because  of  a  rival  claim- 
ant, there  is  no  clear  legal  right,  and  mandamus  to  require  the  comp- 
troller to  issue  his  warrant  will  not  lie. 

12.  Mandamus  ^=:»3(l),  rO— Absence  of  other  adequate  remedy  necessary. 

To  entitle  a  party  to  bring  mandamus,  he  must  not  only  be  possessed  of 
a  clear  l^al  right  to  have  an  official  duty  performed,  but  must  be  with- 
out any  other  adequate  remedy  to  compel  performance  of  the  duty. 

13.  Parties  4$==»29^Comptroller  not  necessary  party  to  suit  to  deterknine  own- 
ership of  balance  due  from  the  state. 

Under  Civil  Practice  Act,  %  473,  and  Rules  of  Civil  Practice  210-214, 
relative  to  declaratory  Judgments,  it  is  immaterial  that  the  comptroller 
or  some  officer  of  the  state  was  not  made  a  party  to  a  suit  to  determine 
the  ownership  of  a  balance  due  from  the  state;  It  being  presumed  that 
the  comptroller  will  respect  the  decree. 

Appeal  from  Supreme  Court,  Saratoga  County. 

Suit  in  equity  by  Florence  Ha  thorn  Durant  against  Milton  J.  Whe- 
don  and  another.  From  a  judgment  for  plaintiflF,  entered  after  a 
trial  before  the  court  without  a  jury,  defendants  appeal.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELI^OGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

L'Hommedieu  &  Whedon,  of  Medina  (M.  J.  Whedon,  of  Medina,  of 
coimsel),  for  appellants. 
Lawrence  B.  McKelvey,  of  Saratoga  Springs,  for  respondent. 

^oFor  other  casM  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  h  Indexes 
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HINMAN,  J.  The  object  of  the  stiit  was  to  determine  the  owner- 
ship of  a  balance  due  from  the  state  of  New  York  upon  a  contract  for 
printing  the  Session  Laws  for  the  year  1920.  The  plaintiff  was 
formerly  the  owner  of  a  newspaper  known  as  the  Saratoga  Sun.  On 
November  30,  1920,  the  plaintiff  transferred  to  the  defendant  Whedon 
by  written  agreement  of  sale  certain  tools  and  machinery  and  the 
Saratoga  Sun.  There  was  excepted  from  the  sale  the  job  printing  es- 
tablishment theretofore  operated  in  connection  with  the  publication  of 
the  newspaper.  On  November  25,  1920,  five  days  before  the  sale,  the 
Saratoga  Sun,  which  had  been  duly,  designated  for  that  purpose,  had 
completed  the  publication  of  the  Session  Laws  for  that  year. 

It  is  not  disputed  that  the  agreed  compensation  for  such  publica- 
tion was  due,  but  formal  claim  had  not  been  filed  with  the  comptroller, 
and  was  not  filed  until  December  8th.  The  amount  due  for  such  pub- 
lication was  $2,799.  The  plaintiff  filed  claim  with  the  comptroller  and 
received  a  part  payment,  leaving  a  balance  due  from  the  state  of  $1,- 
599,  which  had  not  been  paid.  This  is  in  the  possession  of  the  state 
comptroller,  by  reason  of  the  fact  that  on  January  14.  1921,  the  de- 
fendant made  an  assignment  of  his  claim  to  said  fund  to  his  codefend- 
ant,  Bickle,  who  has  ffled  his  assignment  with  the  state  comptroller,  and 
the  latter  official  is  withholding  pa3mient  pending  the  determination 
of  the  ownership  of  the  fund  by  a  court  of  competent  jurisdiction. 

The  controversy  as  to  the  ownership  of  the  fund  arises  out  of  two 
provisions  in  the  contract,  under  one  of  which  the  plaintiff  claims  the 
fund,  and  under  the  other  of  which  the  defendant  claims  the  fund. 
The  plaintiff  claims  under  the  following  provision  of  the  contract: 

"It  is  understood  and  agreed  that  aU  bills  payable  to  the  business  to  the 
date  hereof  are  to  remain  the  property  of  the  party  of  the  first  part;  who 
has  the  right  to  collect  the  same  at  her  own  proper  expense.** 

The  defendant  claims  under  a  provision  contained  in  the  schedule 
attached  to  the  contract,  whicfi  purports  to  specify  the  articles  of  ma- 
chinery, etc.,  transferred  .by  the  agreement.  The  provision  in  question, 
coming  at  the  end  of  a  long  list  of  articles,  is  as  follows : 

"Four  rolls  of  paper  now  In  plant,  and  aU  other  articles,  trade,  contracts, 
so-called  political  designtUions  or  patronofte,  and  appurtenances  not  used  ex-^ 
clusively  as  a  part  of  the  job  printing  establishment" 

It  was  conceded  at  the  outset  of  the  trial  that — 

**prior  to  November  30,  1920,  Florence  Hathom  Durant,  plaintiflC,  was  the 
owner  of  two  newspapers  in  Saratoga  county,  known  as  The  Saratoga  Sun 
and  the  Balston  News,  both  of  which  were  Democratic  papers;  that  in  the 
month  of  November,  1919,  by  resolution  in  the  usual  form,  the  Democratic 
members  of  the  board  of  supervisors  designated  the  Saratoga  Sun  as  the 
Democratic  paper  to  print  the  Session  Laws  of  the  state  of  New  York  for 
the  year  1920 ;  that  f oUowing  that  designation,  and  commencing  in  the  month 
of  July,  and  ending  on  the  25th  day  of  Novonber,  1920,  the  Saratoga  Sun 
did  publish  and  circulate  the  said  Session  Laws;  that  the  amount  of  the 
daim  of  the  said  Saratoga  Sun  for  such  printing  of  the  Session  Laws  was 
the  sum  of  92,799,  and  that  on  November  90,  1920,  this  amount  had  not  been 
paid;  that  the  contract  attached  to  the  complaint  marked  Exhibit  1,  is 
a  true  copy  ^of  the  contract  made  between  Florenof^  Hathorn  Durant  and 
MUton  J.  Whedon  on  the  30th  day  of  November,  1920.** 
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[1]  Reading  the  contract  as'a  whole,  unaided  by  any  further  proof 
than  that  which  was  thus  conceded  upon  the  trial,  it  seems  clear  that, 
the  publication  of  the  Session  Laws  having  been  completed,  there  was 
due  and  owing  to  the  business  which  was  the  subject  of  contract  be- 
tween the  parties,  and  particularly  to  the  newspaper  business,  which 
was  being  transferred,  rather  than  the  job  printing  business,  which  was 
reserved,  the  sum  agreed  to  be  paid  therefor  by  the  state.  It  remain- 
ed the  property  of  the  plaintiff.  The  phrase  "bills  payable  to  the  busi- 
ness" is  not  technically  the  best  phrase  that  could  have  been  used,  in 
view  of  the  use  of  the  word  "payable" ;  but  the  term  "payable  to  the 
business"  cannot  be  misunderstood,  and  must  be  interpreted  as  mean- 
ing "bills  receivable."  In  the  absence  of  clear  language  to  such  effect, 
it  would.be  unnatural  to  hold  that  the  parties  intended  to  mean  only 
such  hills  receivable  as  had  been  perfected  as  such  by  the  proper  filing 
of  a  claim  therefor  or  the  submission  of  a  bill  and  due  acceptance 
thereof. 

[2]  The  defendant  claims  that  the  contract  is  unambiguous  and  that 
extrinsic  evidence  by  parol  was  not  available  to  explain  the  meaning 
of  the  instrument.  It  is  my  clear  notion  tliat,  if  the  phrase  quoted  is 
susceptible  of  any  other  interpretation  than  that  which  I  have  attribut- 
ed to  it  and  is  ambiguous  at  all,  it  is  so  because  the  defendant  seeks 
to  have  it  given  a  different  interpretation.  The  defendant  himself  has 
thus  opened  the  door  to  extrinsic  proof  by  his  own  claim.  The  de- 
fendant testifies  that  the  phrase  was  discussed  at  the  time  of  the  con- 
tract to  mean  only  moneys  due  from  subscribers  and  advertisers,  and 
he  is  unaided  by  any  proofs  as  to  the  meaning  of  "bills  payable,"  etc., 
as  used  in  the  newspaper  business,  except  his  own  testimony,  where 
he  seeks  to  explain  his  understanding  of  the  term ;  but  even  that  proof 
was,  upon  objection,  properly  stricken  from  the  record. 

[I]  Further,  if  the  phrase  quoted  is  susceptible  of  any  other  inter- 
pretation than  I  have  given  to  it,  and  is  ambiguous,  it  is  so  by  virtue  of 
the  contention  of  the  defendant  that  the  contract  of  sale  granted  to 
him  the  sum  due  for  the  printing  of  these  Session  Laws  under  that 
clause  of  the  schedule  attached  to  the  contract  which  refers  to  "so- 
called  political  designations  or  patronage."  Taking  that  phrase  alone, 
or  in  the  light  of  the  conceded  facts  to  which  reference  has  been  made, 
I  fail  to  see  how  it  can  be  strained  to  the  point  of  naturally  or  neces- 
sarily meaning  a  bill  receivable  for  printing  these  Session  Laws,  al- 
ready due.  It  did  not  say  sums  due  from  political  designations.  The 
designation  for  the  printing  was  a  thing  of  the  past.  The  printing  it- 
self was  an  accomplished  fact.  Nothing  of  value  remained,  except 
the  avails  of  the  designation  and  the  printing.  If  the  printing  had  been 
in  progress  on  the  date  of  the  contract  under  a  political  designation, 
a  meaning  might  have  been  attributed  to  it  that  the  sale  of  the  desig- 
nation meant  the  continued  right  to  print  and  to  obtain  the  avails  of 
such  designation ;  but,  where  the  work  had  been  completed,  no  such 
meaning  is  naturally  attributable  to  the  phrase  used.  The  fair  intend- 
ment would  be  to  refer  to  that  which  was  in  progress  or  available  in 
the  future.  It  would  require  extrinsic  proof  to  indicate,  that  this  was 
194N.Y.S.— 9 
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not  fairly  the  intention,  and  even  the  defendant  admitted  that  he  ex- 
pected to  get  some  political  patronage  in  the  future. 

Reading  together  both  provisions  of  the  contract  relied  upon  by  the 
respective  parties,  it  is  my  judgment  that  the  fair  interpretation  of  the' 
phrase  "political  designations  or  patronage"  is  that,  if  it  relates  to  Ses- 
sion Law  printing  at  all,  it  relates  thereto  only  so  far  as  that  printing 
does  not  constitute  "bills  payable  to  the  business."  Therefore  my  con- 
clusion on  the  merits  of  the  controversy  is  that  the  court  has  reached 
a  proper  conclusion,  and  that,  if  extrinsic  evidence  was  improperly  re- 
ceived, it  was  by  virtue  of  the  claim  of  the  clef  endant,  rather  than  by 
that  of  the  plaintiff,  and  in  any  event  such  proof  tends  to  the  same  con- 
clusion, and  was  harmless. 

[4]  The  defendant  raises  the  further  point  that  the  action  could  not 
be  maintained  in  equity  because  of  an  adequate  remedy  at  law.  This 
question,  however,  need  not  be  considered,  further  than  to  call  atten- 
tion to  the  authorities,  which  clearly  hold  that  this  objection  should 
have  been  taken  by  answer,  and  that  the  plaintiff  will  not  be  turned 
out  to  seek  his  remedy  elsewhere,  when  the  objection  is  taken  for  the 
first  time  at  the  trial.  It  certainly  cannot  be  raised  for  the  first  time 
by -motion  to  dismiss  at  the  close  of  plaintiff's  case.  Baron  v.  Kom, 
127  N.  Y.  224,  27  N.  E.  804;  Bloomquist  v.  Farson,  170  App.  Div.  64, 
156  N.  Y.  Supp.  47;  Watts  v.  Adler,  130  N.  Y.  646,  647,  29  N.  E. 
131 ;  American  National  Bank  v.  Warren,  96  Misc.  Rep.  265,  269,  160 
N.  Y.  Supp.  413. 

The  record  shows  that  the  defendant  at  the  opening  of  the  trial  sim- 
ply moved  for  a  dismissal  of  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  It  does  not 
appear  that  the  attention  of  the  trial  justice  was  specifically  called  to 
the  defendant's  claim  that  plaintiff's  remedy  was  at  law  rather  than 
in  equity.  The  record  shows  that  at  "the  conclusion  of  the  plaintiff's 
case  this  ground  was  specifically  mentioned.  That  certainly  was  too 
late.  Judging  by  what  appears  in  the  record,  the  defendant  had  sub- 
mitted himself  to  the  jurisdiction  of  a  court  of  equity.  No  effort  was 
made  to  amend  the  answer,  so  as  to  specifically  plead  this  defense. 

[5-7]  The  plaintiff  had,  in  fact,  no  adequate  remedy  at  law  by  man- 
damus, or  by  suit  in  the  Court  of  Claims,  which  are  the  only  remedies 
suggested  by  the  defendant.  If  the  state  could  be  sued,  the  appropriate 
action  would  be  by  a  suit  against  the  state ;  but  "it  is  a  fundamental 
principle  of  our  jurisprudence  that  no  action  williie  against  a  sovereign 
state,  or  any  of  its  officers,  to  enforce  an  obligation  of  the  state  with- 
out express  legislative  permission."  In  re  Hoople's  Estate,  179  N. 
Y.  308,  311,  72  N.  E.  229,  230.  The  comptroller  cannot  be  sued,  except 
in  mandamus.  Spa  Baths  Co.  "v.  Board  of  Com'rs  of  State  Res- 
ervation at  Saratoga  Springs,  98  Misc.  Rep.  399,  163  N.  Y.  Supp.  775. 
The  Court  of  Claims  has  no  jurisdiction  of  a  claim  submitted  by  law 
to  any  other  tribunal  or  officer  for  audit  or  determination,  under  sec- 
tion 12  of  the  Court  of  Claims  Act  (chapter  922,  Laws  1920,  revising 
Code  Civ.  Proc.  §  264;  Quayle  v.  State,  192  N.  Y.  47,  84  N.  E.  583), 
unless  the  claim  is  founded  upon  express  contract  and  has  been  reject- 
ed in  whole  or  in  part  by  the  auditing  officer  or  tribunal  (Laws  of  1908, 
c.  519,  amending  Code  Civ.  Proc.  §  264;   Buckles  v.  State,  221  N.  Y. 
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418,  422,  117  N.  E.  811 ;  Laws  1920,  c.  482,  amending  Code  Civ.  Proc. 
§  264).  This  claim  is  one  to  be  determined  by  the  secretary  of  state  and 
the  comptroller,  and  therefore  the  Court  of  Claims  would  have  no  Ju- 
risdiction. 

[I,  9]  Neither  the  secretary  of  state  nor  the  comptroller  has  been 
constituted  by  law  a  tribunal  to  adjudicate  title  to  the  money  as  be- 
tween rival  claimants.  It  was  the  function  of  the  secretary  of  state  to 
approve  or  disapprove  the  claim  as  to  the  doing  of  the  work,  the  le- 
gality of  the  contract,  and  the  amount  of  the  bill.  See  County  Law,  § 
20;  Legislative  Law,  j§  48,  as  amended  by  Laws  1911,  c.  97,  and  Laws 
1919,  c.  620.  It  was  the  final  duty  of  the  comptroller  to  audit  the  ac- 
count, so  far  as  the  state's  liability  was  concerned,  under  section  4  of 
the  State  Finance  Law  (Consol.  Laws,  c.  56).  These  functions  were 
judicial,  and  not  reviewable  by  mandamus,  and  moreover  there  has 
been  no  rejection  of  the  claim.  The  state  stands  ready  to  pay.  The 
only  question  is  as  to  the  rightful  owner.  There  is  no  real  claim  against 
the  state  to  be  adjudicated,  hut  it  is  a  daim  against  the  fund  by  rival 
claimants.  Neither  the  auditing  officers  of  the  state  nor  the  Court  of 
Claims  has  any  jurisdiction  to  decide  the  sole  question  involved,  except 
perhaps  by  consent  of  all  parties.  Moroney  v.  State,  67  Misc.  Rep. 
58,  124  N.  Y.  Supp.  824;  Taylor  v.  State  (N.  Y.  Ct.  CI.)  124  N.  Y. 
Supp.  818;  People  ex  rel.  Smith  v.  Sohmer,  163  App.  Div.  830,  149  N. 
Y.  Supp.  276,  affirmed  sub  nom.  People  ex  rel.  Smith  v.  Travis,  215  N. 
Y.  709.  109  N.  E.  1090. 

[  1 0, 1 1  ]  If  there  is  no  question  as  to  the  amount  due,  as  in  this  case, 
and  there  is  nothing  left  but  the  ministerial  act  of  issuing  the  warrant 
for  the  payment  of  the  money,  there  must  be  a  clear  1^1  right  to  re- 
quire the  comptroller  to  act,  for  otherwise  mandamus  is  not  available. 
If  there  is  any  fair  question  about  the  relator's  right  to  have  the  duty 
performed,  the  writ  should  not  issue.  People  ex  rel.  Heinrich  v.  Tra- 
vis, 175  App.  Div.  721,  161  N.  Y.  Supp.  860.  There  are  early  author- 
ities holding  that  mandamus  was  never  designed  to  be  a  remedy  for  the 
collection  of  a  doubtful  claim,  there  being  another  claimant  for  the 
same  thing.  People  v.  Thompson,  25  Barb.  73 ;  People  v.  Booth,  49 
Bafb.  31.  Where  the  claim  is  doubtful  because  of  a  rival  claimant, 
there  is  no  clear  legal  right  to  the  thing  claimed.  The  reverse  is  true. 
In  such  case,  the  sole  function  of  mandamus  would  be  simply  to  compel 
action  in  one  way  or  another,  where  the  comptroller  has. no  statutory 
duty  to  exercise  such  a  judgment;  and,  if  he  did  have,  it  would  not 
be  the  province  of  the  court  to  instruct  him  in  advance  as  to  how  he 
should  perform  his  duty.  People  ex  rel.  Heinrich  v.  Travis,  supra, 
175  App.  Div.  721,  728,  161  N.  Y.  Supa  860;  People  ex  rel.  Harris 
V.  Commissioners  of  Land  Office,  149  nTY.  26,  43  N.  E.  418. 

A  debtor  other  than  the  state  might  bring  an  action  of  interpleader 
to  accomplish  the  purpose,  under  section  820-a  of  the  Code  of  Civil 
Procedure  or  under  sections  285  and  286  of  the  Civil  Practice 'Act ;  but 
I  know  of  no  provision  of  law  permitting  the  state  to  bring  such  an  ac- 
fion.  In  an  action  aeainst  a  person  other  than  the  state  to  recover  prop- 
erty claimed  by  a  third  person,  an  order  of  interpleader  mierht  be  ob- 
tained in  the  discretion  of  the  court.  Code  Civ.  Proc.  §  820;  Civil 
Practice  Act,  §  287. 
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ri2]  Under  section  1332  of  the  Civil  Practice  Act  (Code  Civ.  Proc.  § 
2082),  after  the  joinder  of  issue  by  a  return,  statutory  provisions  relat- 
ing to  actions  are  generally  applicable  to  mandamus  proceedings.  It  is 
thought  that  thus  a  third  party  may,  as  a  matter  of  sound  discretion, 
be  allowed  to  intervene  under  section  193  of  the  Civil  Practice  Act 
(Code  Civ.  Proc.  §  452).  Bohnet  v.  City  of  New  York,  150  N.  Y.  279, 
44  N.  E.949.  But  in  the  present  case  interpleader  and  intervention 
seem  to  be  too  indirect  a  method  of  accomplishing  what  clearly  should 
be  accomplished  directly.  Mandamus,  with  the  aid  of  such  remedies, 
becomes  the  means  of  determining  a  question  of  title,  not  of  compelling 
the  performance  of  an  official  duty.  No  duty  exists  until  title  is  deter- 
mined. Presumably  the  duty  will  be  performed  when  that  question  is 
settled.  To  entitle  a  party  to  bring  mandamus,  he  must  not  only  be  pos- 
sessed of  a  clear  legal  right  to  have  an  official  duty  performec,  but  he 
must  be  without  any  other  adequate  remedy  to  compel  the  performance 
of  that  duty. 

[13]  "If  there  is  any  other  remedy  whereby  the  adverse  claimants, 
the  real  parties  in  interest,  can  litigate  the  question  of  ownership, 
mandamus  is  inappropriate,  and  under  settled  authority  should  be  de- 
nied. In  the  case  of  Stannard  v.  Atlantic  Terra  Cotta  Co.,  138  App. 
Div.  867,  123  N.  Y.  Supp.  733,  the  sort  of  action  which  has  been 
brought  here  seems  to  have  been  clearly  sustained  in  principle.  It  is 
not  important  that  the  comptroller  or  any  dficer  of  the  state  has  not 
been  made  a  party,  since,  as  the  court  said  in  effect  in  the  Stannard 
Case,  presumably  the  comptroller,  being  a  officer  of  the  state  govern- 
ment, will  respect  a  decree  determining  the  rights  of  the  parties.  This 
is  in  conformity  with  the  principle  of  the  declaratory  judgment  which 
has  been  adopted  in  this  state.  Civil  Practice  Act,  §  473,  Rules  of 
Civil  Practice,  rules  210-214. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


ai8  Misc.  Rep.  563)  

BORENCO  IMPORTING  CORPORATION  v.  SPERBER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  9,  1922.)^ 

Frauds,  statute  of  ^=>90( 2)— Delivery  of  ipeoiflo  goods  at  warehouse  designated 
by  buyer  held  sufllolent  under  oral  contract. 

Where  the  buyer  bought  specific  goods,  so  as  not  to  be  entitled  to  in* 
spection  before  delivery,  and  delivery  was  to  be  made  to  him  at  a  ware- 
house, where  the  goods  were  then  stored,  delivery  on  the  date  fixed  by 
notifying  the  warehouseman  the  goods  were  held  for  the  buyer's  credit  was 
sufficient  to  vest  title  in  the  buyer,  and  was  sufficient  part  performance  to 
take  the  oral  contract  for  sale  out  of  the  statute  and  entitle  the  seller  to 
recover  for  goods  sold  and  delivered. 

Appeal  from  City  Court  of  New  York. 

Action  by  the  Borenco  Importing  Corporation  against  Herman  Sper- 
ber  and  another.  From  a  judgment  in  favor  of  plaintiff;  and  from  an 
order  denying  defendants'  motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Argued  April  term,  1922  before  GUY,  WHITAKER,  and  MAR- 
TIN,^JJ. 
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Herman  Strizver,  of  New  York  City,  for  appellants. 
Nathaniel  H.  Kramer,  of  New  York  City  '(Ira  J.  Schuster,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J. '  Action  for  goods  sold  and  delivered.  The  de- 
fense is  a  general  denial,  and  as  a  separate  defense  the  statute  of 
frauds.  The  contract  was  verbal.  The  jury  has  found  all  the  dis- 
puted facts  in  favor  of  plaintiff. 

The  appellants'  point  is  that  the  delivery  proved  was  insufficient  to 
take  the  case  out  of  the  statute  of  frauds.  The  goods  at  the  time  of 
sale  were  existing  eoods,  packed  in  cases,  ready  for  delivery;  they  were 
specific  goods,  and  the  record  shows  that  appellants  knew  just  what 
the  goods  were.  The  defendants-appellants  requested  that  the  goods 
he  delivered  on  December  1st  at  William  Randall  *&  Sons,  a  dyer  of 
such  goods.  The  goods  at  the  time  of  sale  were  already  at  Randall's, 
where  goods  were  generally  stored  by  jdaintiff  and  others.  On  De- 
cember 1st  Randall  received  notice  from  the  plaintiff  to  set  aside  the 
goods  for  defendants  and  credit  them  to  defendants,  which  was  done* 
This,  under  the  Sales  Act  (Consol.  Laws,  c.  41,  art.  5)  and  the  authority 
of  Boiko  &  Co.  V.  Atlantic  Woolen  Mills,  195  App.  Div.  207,  186  N.  Y. 
Supp.  624,  vested  the  title  to  the  goods  in  the  defendants,  and  the  jdain- 
tiff  surrendered  control  of  them ;  they  became  the  goods  of  defendants, 
and  the  contract  was  an  executed  one,  and  the  plaintiff  could  main- 
tain an  action  against  the  defendants  for  goods  sold  and  ddivered. 

The  cases  chiefly  relied  upon  by  the  appellants  to  bring  the  case 
within  the  statute  of  frauds,  and  wjiich  are  cited  in  their  brief,  are 
cases  where  the  sale  was  by  sample,  or  where  the  purchaser  had  a 
right  to  inspect  or  ascertain  if  the  goods  were  in  accordance  with  the 
terms  of  the  contract.  Those  cases  are  clearly  distinguishable  from 
the  case  at  bar,  as  is  pointed  out  by  Mr.  Justice  Page  in  Boiko  &  Co.  v. 
Atlantic  Woolen  Mills,  above  cited. 

The  case  of  Shindler  v.  Houston,  1  N.  Y.  261,  49  Am.  Dec.  316, 
seems  to  hold  that  an  actual~acceptance  and  delivery  by  the  defendant 
is  necessary  to  take  a  verbal  contract  for  the  sale  of  goods  out  of  the 
statute  of  frauds.  In  that  case  nothing  was  done  by  either  party  to 
the  goods;  they  were  not  specific  and  ascertained  goods.  The  quan- 
tity was  not  ascertained,  so  that  it  could  be  determined  what  sum  was 
due  from  the  purchaser  to  the  defendant.  This  case  was  decided 
many  years  before  the  Sales  Act  went  into  effect. 

In  the  cascof  Young  v.  Ingalsbe,  151  App.  Div.  375,  135  N.  Y.  Supp. 
939,  affirmed  by  the  Court  of  Appeals  208  N.  Y.  503,  102  N.  E.  590,  the 
court  sUtes  (151  App.  Div.  at  page  376,  135  N.  Y.  Supp.  940) :  "There 
was  no  evidence  of  any  affirmative  act  of  delivery."  This  being  so,  the 
court  might  have  stopped  at  that  statement.  There  being  no  evidence  of 
delivery,  of  course,  the  statute  applied.  The  court,  however,  does  not 
stop  at  this  point,  but  proceeds  with  a  discussion  of  the  statute  gener- 
ally, and,  reading  the  dicta  of  the  justice  who  wrote  in  the  case,  it 
might  be  inferred  that  the  case  upholds  the  appellants  in  the  position 
they  have  taken.  But  the  only  point  actually  decided  was  that,  there 
being  no  evidence  of  delivery  and  the  contract  being  verbal,  the  statute 
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applied.  Judge  Collin,  in  his  opiiuon  in  the  Court  of  Appeals,  affirm- 
ing the  judgment,  also  gives  a  dissertation  upon  the  statute  of  frauds. 
But  the  real  question  determined  was  that,  there  being  no  delivery 
proved,  the  statute  applied 

This  case  also  contains  dicta  whicli  appear  favorable  to  the  position 
taken  by  the  appellants.  The  Court  of  Appeals,  however,  had  fre- 
quently warned  against  following  its  dicta.  The  question  has  been  the 
subject  of  much  judicial  discussion  and  controversy.  While  the  stat- 
ute itself  (Personal  Property  Law  [Consol.  Laws,  c.  41]  §  85)  requires 
an  acceptance  and  receipt  of  the  goods  to  take  a  verbal  contract  out  of 
the  statute,  it  provides  in  subdivision  3  that  "there  is  an  acceptance  of 
goods  within  the  meaning  of  this  section  where  the  buyer,  either  be- 
fore or  after  delivery  of  the  goods,  expresses  by  words  or  conduct  his 
assent  to  becoming  the  owner"  of  those  specific  goods.  Therefore, 
where  the  defendants  entered  into  the  contract  to  purchase  these  goods, 
and  directed  the  specific  actual  goods  to  be  delivered  at  Randall's,  they 
certainly  gave  their  "assent  to  become  the  owners  thereof."  The  de- 
fendants are  presumed  to  have  known,  at  the  time  they  entered  into  the 
contract,  that  the  delivery  of  these  specific  goods  at  the  time  and  place 
designated  by  them  was  under  the  law  a  transfer  of  the  title  to  them, 
which  makes  them  the  owners.  It  would  be  unreasonable  and  mischiev- 
ous to  hold  that  a  different  rule  obtains  as  to  the  passing  of  title  of 
goods  under  a  written  and  a  verbal  contract,  where  the  facts  are  the 
same ;  that,  in  an  action  for  the  price,  title  passed  under  certain  proved 
facts ;  and  that,  where  the  defense  of  the  statute  of  frauds  is  interposed, 
title  did  not  pass  under  identical  facts. 

Taking  the  charge  of  the  judge  as  a  whole,  and  the  general  discus- 
sion, I  can  see  no  reason  for  assuming  that  the  jury  was  misled  to  the 
detriment  of  the  defendants. 

Judgment  affirmed,  with  costs.    All  concur. 


(201  App.  Dlv.  418) 

CARSTAIRS  et  al.  v.  SPEAR  et  al. 

(Supreme  Court,  AppeUate  Division,  First  Department.     May  12,  1922.) 

1.  Fraudulent  conveyances  ^=>272— Voluntary  transfer  of  property  by  one  in- 

debted at  time  presumed  fraudulent,  in  absence  of  showing  debtor  not  in- 
solvent. 

A  voluntary  bill  of  sale  by  husband  to  wife,  where  husband  is  conceded 
to  be  indebted  at  the  time,  wiU  be  presumed  to  be  fraudulent  as  against 
the  creditors  of  the  husband,  and  the  wife  has  the  burden  of  rebutting  the 
presumption  by  showing  that  her  husband  remained  solvent. 

2.  Witnesses  <^=»52  (6)— Testimony  of  liusband  as  to  fraud  In  transfer  of  property 

to  wife  competent. 

Where  husband  voluntarily  transferred  property  to  his  wife,  testi- 
mony of  the  husband  was  competent  for  the  purpose  of  showing  that  the 
transfer  was  fraudulent,  and  the  fraud  participated  in  by  his  wife,  for  the 
purpose  of  defeating  his  creditors. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Fraudttloot  oonveyaoees  ^s»57(l)— Where  actual  fraud  la  voluatary  transfer 
appears,  Immateriai  whether  debtor  remaiae  solvent. 

Where  there  was  a  finding  of  actnal  fraud  on  the  part  of  the  husband  in 
transferring  property  to  his  wife,  participated  in  by  her,  it  is  immaterial 
whether  the  debtor  remained  solvent. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Carstairs  and  others,  copartners,  against  Helen  M. 
Spear,  impleaded,  etc.  From  a  judgment  for  plaintiffs,  defendant 
named  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

John  J.  O'Connell,  of  New.  York  City  (Herman  H.  Levy,  on  the 
brief),  for  appellant. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City  (Charles  P.  Rog- 
ers, of  New  York  City,  of  counsel),  for  respondents. 

LAUGHLIN,  J.  On  the  30th  of  January,  1920,  a  judgment  by  con- 
fession for  $26,302.75  was  duly  entered  in  the  Supreme  Court,  New 
York  County,  in  favor  of  the  plaintiffs  and  against  the  defendant  James 
Spear,  Jr.  Execution  was  duly  issued  on  the  judgment,  and  under  it 
the  sheriff  levied  on  certain  personal  property  in  the  possession  of  the 
appellant,  who  asserted  title  thereto.  Her  claim  with  respect  to  the 
property  was  presented  to  and  tried  by  a  sheriff's  jury  in  the  manner 
prescribed  in  sections  1418  and  1419  of  the  Code  of  Civil  Procedure, 
and  a  verdict  was  rendered  in  her  favor.  The  judgment  creditors 
thereupon,  pursuant  to  the  provisions  of  said  sections  of  the  Code  of 
Civil  Procedure,  as  construed  by  the  dissenting  opinion  in  this  court  in 
David  Gilmour  Door  Co.  v.  Shea,  150  App.  Div.  239,  134  N.  Y.  Supp. 
919,  upon  which  the  Court  of  Appeals  reversed  the  decision  (217  N. 
Y.  697,  112  N.  E.  1057),  brought  this  action  in  aid  of  the  execution  to 
set  aside  a  bill  of  sale  of  the  property  by  the  defendant  James  Spear, 
Jr.,  to  the  appellant,  who  was  his  wife. 

The  appellant's  only  claim  to  the  property  was  under  the  bill  of 
sale,  which  was  executed  on  the  30th  of  April,  1918,  at  Philadelphia, 
Pa.,  and  delivered  in  May  or  June  thereafter.  It  was  conceded  by  the 
attorney  for  the  appellant  that  at  the  time  the  bill  of  sale  was  executed 
and  delivered  her  husband  was  indebted  to  the  plaintiffs,  a  firm  of 
stockbrokers  engaged  in  business  at  Philadelphia,  in  the  sum  of  $12,000, 
and  that  his  indebtedness  to  them  increased  to  $26,000  in  January, 
1920,  and  that  the  property  included  in  the  bill  of  sale  was  of  the  value 
of  $4,000.  The  attorney  who  represented  the  plaintiffs  in  Philadelphia 
was  permitted  to  testify  without  objection  that  on  the  29th  of  January, 
1920,  a  judgment  was  entered  in  favor  of  the  plainj^ffs  against  the 
husband  of  the  appellant  for  $26,200  on  a  judgment  note  dated  January 
9,  1920,  The  husband  of  the  appellant  testified  that,  when  he  deliver- 
ed the  bill  of  sale  to  his  wife,  he  stated  to  her  that  he  was  indebted  to 
the  brokers,  and  also  owed  money  for  the  support  of  his  child  by  a 
former  marriage  and  was  then  unable  to  pay  it,  and  that  his  debtors 
were  pressing  him,  and  that  he  gave  her  the  bill  of  sale  so  that  there 

^=»For  other  cp.s«8  see  same  topic  A  KEY -NUMBER  in  all  Key-Numbered  Digeets  ft  IndezoB 
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might  not  be  a  sheriff's  levy  on  the  property,  and  that  she  agreed  to 
hold  the  bill  of  sale  and  to  give  it  back  to  him  when  he  wanted  it ;  that 
he  and  his  wife  subsequently  separated,  and  she  sued  him  for  divorce, 
and  thereafter,  and  on  the  day  the  judgment  was  entered  in  Philadel- 
phia, she  removed  the  property  from  their  house  in  a  suburb  of  Phila- 
delphia and  shipped  it  to  New. York  City,  where  it  was  subsequently 
levied  upon. 

Plaintiffs  alleged  that  the  bill  of  sale  was  executed  by  the  appellant's 
husband  for  the  purpose  of  hindering,  delaying,  and  defrauding  his 
'creditors,  and  was  accepted  by  her  without  consideration,  and  with  full 
knowledge  that  such  was  his  intent.  It  stands  admitted  by  the  plead- 
ings that  the  property  remained  in  the  possession  of  the  husband  of 
the  appellant  until  the  29th  of  January,  1920,  and  that  he  was  not  in- 
debted to  her  at  the  time  he  executed  the  bill  of  sale.  Appellant  testified 
that,  when  her  husband  delivered  the  bill  of  sale  to  her,  he  was  in  the 
American  Protective  League  or  the  Naval  Intelligence  Service,  and 
that  he  expressed  himself  as  being  worried  and  apprehensive  of  danger, 
and  said  that  he  would  feel  much  better  if  he  knew  she  was  taken  care 
of  in  the  event  that  something  happened  to  him ;  that  he  had  spoken 
several  times  of  giving  her  the  property  covered  by  the  bill  of  sale,  and 
stated  that  he  had  gone  to  his  attorney  and  had  drawn  it  up ;  and  that 
she  took  it  and  placed  it  in  her  desk  in  the  house  at  Wallingford,  a 
suburb  of  Philadelphia,  where  they  resided.  She  denied  that  her  hus- 
band stated  that  his  purpose  in  giving  her  a  bill  of  sale  was  to  prevent 
Kis  creditors  from  reaching  the  property,  or  that  she  agreed  to  redeliver 
it  to  him. 

[1]  On  the  uncontroverted  evidence,  the  execution  and  delivery  of 
the  bill  of  sale  to  the  appellant  by  her  husband  constituted  a  voluntary 
assignment  of  the  property,  and  it  was  conceded  that  he  owed  the  plain- 
tiffs at  that  time  some  $12,000.  Therefore,  under  the  rule  which  has 
obtained  in  this'  jurisdiction  since  Kain  v.  Larkin,  131  N.  Y.  300,  30 
N.  E.  lOS,  was  overruled,  the  bill  of  sale,  if  it  had  been  executed  here, 
would  be  presumed  to  be  fraudulent  as  against  the  creditors  of  the 
husband,  and  the  wife  would  have  had  the  burden  of  rebutting  this 
presumption  by  showing  that  her  husband  remained  solvent.  Ga  Nun 
v.  Palmer,  216  N.  Y.  603,  111  N.  E.  223;  Kerker  v.  Levy,  206  N.  Y. 
109,  99  N.  E.  181;  Wilks  v.  Greacen,  155  App.  Div.  623,  140  N.  Y. 
Supp.  851 ;  Smith  v.  Reid,  134  N.  Y.  568,  31  N.  E.  1082."  In  Kain  v. 
Larkin,  supra,  it  was  held  that  this  presumption  only  attaches  when  it 
appears  that  the  debtor  did  not  retain  sufficient  property  to  pay  his 
debts,  and  that  a  judgment  creditor  has  the  burden  of  showing  this, 
on  the  theory  that  a  transfer  or  conveyance  could  not  be  made  to  hin- 
der, delay,  or  (Jpf raud  creditors,  unless  it  left  the  debtor  insolvent ;  but 
that  is  no  longer  the  rule. 

Plaintiffs  alleged  that  the  execution  and  delivery  of  the  bill  of  sale 
left  appellant's  husband  insolvent,  but  in  the  first  instance  it  offered  no 
evidence  on  that  point.  Counsel  for  the  appellant,  however,  evidently 
with  a  view  to  showing  that  her  husband  remained  solvent  after  this 
transfer,  questioned  him  on  the  subject,  and  thereafter  other  evidence 
was  oflFered  with  respect  thereto.   This  evidence  tended  to  show  that  the 
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appellant's  husband  retained  an  equity  in  the  premises  where  they  re- 
sided, which  was  worth  at  least  $8,500,  and  that  he  had  an  equity  of 
$6,500  in  capital  stock  in  a  Philadelphia  corporation,  and  an  automo- 
bile which  had  Jpeen  used  several  years,  and  an  income  of  $30,000  per 
annum  from  a  trust  fund.  If  the  judgment  depended  upon  finding  that 
this  transfer  left  the  appellant's  husband  insolvent,  or  upon  the  finding 
that  her  husband  is  not  the  owner  of  other  property  sufficient  to  satisfy 
the  judgment,  it  might  be  difficult  to  sustain  it,  for  his  attorney  in 
Philadelphia  was  permitted  to  testify,  over  appellant's  objections  and 
exceptions,  duly  tadken  on  the  ground  that  it  was  not  the  best  evidence, 
to  the  contents  of  the  trust  instrument  under  which  the  appellant's  hus- 
band received  an  income  of  $30,000  per  annum.  He  testified  that  it 
was  therein  provided,  among  other  things,  that  the  interest  of  her  hus- 
band should  not  be  subject  to  levy  under  execution  or  attachment,  that 
it  was  known  as  a  spendthrift  trust,  that  such  trusts  are  sustained  by 
the  courts  of  Pennsylvania  as  not  subject  to  execution  or  attachment, 
and  that  the  interest  of  a  beneficiary  thereunder  cannot  be  reached  un- 
der a  judgment. 

[2]  The  learned  court  recognized  that  this  was  not  the  best  evi- 
dence, but  ruled  that  it  would  be  taken,  subject  to  any  correction  ap- 
I)ellant's  counsel  might  wirfi  to  make.  It  does  not  appear  whether  he 
was  in  a  position  to  determine  with  respect  to  the  correctness  of  this 
testimony,  and,  in  any  event,  he  had  a  right  to  take  and  rely  upon  his 
exception.  There  is,  however,  a  finding  of  actual  fraud  on  fiie  part  of 
the  husband,  participated  in  by  the  appellant,  and  it  is  supported  by  the 
testimony  of  the  husband  which  was  competent  for  that  purpose. 
Forbes  v.  Waller,  25  N.  Y.  430;  HiU  v.  Page,  108  App.  Div.  71,  95 
N.  Y.  Supp.  465.  The  learned  court  accepted  the  testimony  of  the 
appellant's  husband  on  this  point,  and  we  cannot  say  that  the  finding  is 
against  the  weight  of  the  evidence.  The  facts  and  circumstances  indi- 
cate great  activity  on  the  part  of  the  husband  in  assisting  the  plaintiflFs 
in  attempting  to  have  the  property  covered  by  the  bill  of  sale  applied  in 
reduction  of  his  indebtedness  to  them ;  and  if  it  were  not  for  the  finding 
of  actual  fraud,  we  might,  on  the  theory,  argued  by  the  learned  counsel 
for  the  a{>pellant,  that  the  transactions  occurred  in  another  jurisdiction, 
require  more  satisfactory  evidence  of  the  insolvency  of  the  appellant's 
husband  before  permitting  a  bill  of  sale  to  be  set  aside  as  a  voluntary 
transfer. 

[3]  But,  where  there  is  actual  fraud,  it  is  immaterial  whether  the 
debtor  remained  solvent  (Vollkommer  v.  Cody,  177  N.  Y.  124,  69  N. 
E.  277 ;  Fox  v.  Moyer,  54  N.  Y.  125 ;  Harding  v.  Elliott,  91  Hun,  502, 
36  N.  Y.  Supp.  648;  see,  also,  Carpenter  v.  Roe,  10  N.  Y.  227;  Carr 
V.  Breese,  81  N.  Y.  584),  and  we  know  of  no  principle  of  equity  limit- 
ing the  application  of  that  rule  either  to  resident  plaintiffs  or  to  trans- 
fers within  the  jurisdiction  of  the  court  in  which  the  remedy  is  invoked. 

Our  statute  (Personal  Property  Law  [Consol.  Laws,  c.  41]  §  35),  fol- 
lowing the  common  law,  declares  such  a  transfer  of  property  by  a 
debtor  void  ^  against  his  creditors ;  and,  there  being  no  evidence  with 
respect  to  the  statutory  law  of  Pennsylvania,  it  must  be  assumed  that 
the  common  law  governs. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  but  with- 
out costs.    AH  concur. 
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(118  Misc.  Rep.  568) 

MCCARTHY  v.  KREBS  PIGMENT  &  CHEMICAL  CO. 

(Supreme  Court,  Appellate  Term,  Mrst  Department.    May  11,  1922.) 

1.  Evidenoe  ^=»384— Written  instruments  not  varied  by  parol.   *      * 

The  principle  of  the  integrity  of  written  instruments  precludes  the 
admission  of  parol  evidence  to  vary  them. 

2.  Evidence  ^=:»457— Exceptions  to  parol  evidence  rule  stated. 

As  exceptions  to  the  parol  evidence  rule,  the  interpretation  of  technical 
phrases  may  be  regarded  as  a  mere  translation  of  familiar  words  or  words 
of  dual  import,  and  adequate  testimony  as  to  a  universal  custom  of  the 
trade  is  a  common  mode  of  solving  that  difficulty. 

3.  Evidence  ^=s>452,  457— Latent  ambiguity  or  technical  phrase  may  be  explained 

by  parol. 

A  latent  ambiguity  or  a  technical  phrase  may  be  resolved  or  explained, 
respectively,  by  parol  evidence  of  appropriate  character. 

4.  Evidence  ^=:»448— Admitting  evidence  of   meaning  of   unambiguous  contract 

error. 

Where  a  contract  for  the  sale  of  zinc  ashes  was  clear  and  unambiguou55, 
the  admission  of  evidence  explaining  its  meaning  was  incompetent. 

Appeal  from  City  Court  of  New  York. 

Action  by  John  F.  McCarthy  against  the  Krete  Pigment  &  Chem- 
ical Company.  From  judgment  of  the  City  Court  in  favor  of  defend- 
ant, entered  on  the  verdict  of  a  jury,  plaintiff  appeals.  Reversed,  and 
judgment  directed  for  plaintiff. 

Argued  January  term,  1922,  before  BIJUR,  LYDON,  and  Mc- 
COOK,  JJ. 

Katz  &  Sommerich,  of  New  York  City  (Maxwell  C.  Katz  and  Otto 
C.  Sommerich,  both  of  New  York  City,  of  counsel),  for  appellant. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (John  Ewen  and  Ward 
V.  Tolbert,  both  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  for  the  balance  due 
under  a  written  contract  for  the  sale  to  defendant  by  plaintiff's  assignor 
of  quantities  of  zinc  ashes.  The  written  contract  describes  the  article 
sold  as: 

"Zinc  ashes  or  skimmings — from  73  per  cent,  zinc  contents  upwards. 
♦  ♦  ♦  Quantity  and  description  of  material:  600  tons  minimum  and  1,200 
tons  maximum  of  light-colored  zinc  ashes.  •  ♦  •  Price:  Material  running 
73  per  cent,  to  74.09  per  cent,  in  zinc,  72^^  per  cent ;  Material  running  75  per 
cent,  to  79.99  per  cent,  in  zinc,  74  per  cent ;  Material  running  80  per  cent,  and 
over  in  zinc,  77  per  cent. — of  the  average  St  Louis  spelter  quotation  during 
the  month  of  shipment."  The  "St.  Louis  spelter  quotation"  was  conceded  to 
be  the  acknowledged  market  price  for  pure  zinc  as  regularly  published  to  the 
trade. 

[1]  The  error  assigned  by  appellant  consists  of  the  admission  of 
parol  testimony^  as  to  a  trade  custom,  and  of  a  course  of  dealing  be- 
tween the  parties,  including  previous  contracts,  and  of  some  other  sim- 
ilar proof,  for  the  avowed  purpose  of  interpreting  the  agreement.  The 
principle  of  the  integrity  of  written  instruments  precludes  the  admis- 
sion of  parol  evidence  to  vary  them.  It  is  of  minor  importance  wheth- 
er that  be  a  rule  of  substantive  law  or  of  evidence.    Brady  v.  Nally, 
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151  N.  Y.  258,  45  N.  E.  547;  WaUach  v.  Riverside  Bank,  206  N.  Y. 
434,  100  N.  E,  50.  Of  course,  theoretically  parol  evidence  may  often 
be  necessary  or  at  least  appropriate,  to  identify  generally  the  parties 
or  the  subject-matter  of  the  contract  (Marks  v.  Cowdin,  226  N.  Y.  138, 
143,  144,  123  N.  E.  139) ;  but  its  limitation  to  such  a  function  presents 
as  a  practical  matter  no  question  which  is  material  to  the  present  case. 
[2]  Two  general  exceptions  to  the  rule  excluding  parol  evidence  are 
well  recognized.  They  are  tersely  stated  in  Braxton  v.  Mendelson,  de- 
cided in  the  Court  of  Appeals,  March  7,  1922,  and  reported  in  233  N. 
Y.  122,  a35  N.  E.  198,  as  follows: 

"In  the  absence  of  technical  phrases  whose  meaning  is  obscure,  or  of  latent 
ambiguities  making  the  subject  matter  of  the  contract  doubtful,  the  court 
roust  construe  it.  Brady  v.  Cassidy,  104  N.  Y.  147.  ♦  •  ♦  In  the  case 
before  us  fortunately  we  are  relieved  of  many  of  these  difficulties  by  the 
existence  of  a  written  contract,  complete  in  itself,  containing  no  latent  am- 
biguities, no  words  of  technical  import." 

See,  also,  U.  S.  Printing  &  Lithograph  Co.  v.  Powers  et  al.,  decided 
by  the  court  on  the  same  day,  and  reported  in  233  N.  Y.  143,  135  N. 
E.  225.  '    ' 

The  interpretation  of  technical  phrases  may  fairly  be  regarded  as  a 
mere  translation  of  unfamiliar  words  or  words  of  dual  import,  and  ad- 
equate testimony  as  to  a  universal  custom  of  the  trade  is  a  common 
mode  of  solving  this  difficulty.  Victor  v.  National  City  Bank  of  New 
York  (Appellate  Division,  First  Department)  200  App.  Div.  557,  193 
N.  Y.  Supp.  868;  Peisch  v.  Dickson,  19  Fed.  Cas.  123,  per  Story,  Cir- 
cuit Justice  (1815).  Evidence  of  a  custom  is  often  resorted  to  also  to 
amplify  or  add  to  some  adjective  element  of  the  contract,  as,  for  ex- 
ample, mode  of  payment  of  delivery  and  the  like ;  such  provisions  be- 
ing deemed  to  be  present  in  the  contract  by  implication,  the  intention 
of  the  parties  beii^  assumed  to  be  governed  by  the  universal  usage  of 
the  trade  wherein  they  are  engaged.  Wigmore  on  Evidence,  §  2440. 
The  limitations  of  this  class  of  evidence  are  expressed  in  two  notable 
cases  as  follows : 

•'Usage  and  custom  cannot  be  proved  to  contravene  a  rule  of  law,  or  to 
alter  or  contradict  the  express  or  implied  terms  of  a  contract  free  from  am- 
biguity, or  to  make  the  legal  rights  or  liabilities  of  the  parties  to  a  contract 
other  than  they  are  by  the  terms  thereof.  When  the  terms  of  a  contract  are 
clear,  unambiguous,  and  valid,  they  must  prevail,  and  no  evidence  of  custom 
or  usage  can  be  permitted  to  change  them."  Hopper  t.  Sage,  112  N.  Y.  530, 
at  page  535,  20  N.  E.  350,  at  page  351  (8  Am.  St  Rep.  771). 

"The  custom,  if  allowed,  and  of  the  force  suggested,  would  in  effect  alter 
the  contract  in  a  particular  material  to  the  rights  of  the  defendants.  Evidence 
of  it  was,  therefore,  properly  excluded."  O'Donohue  v.  Leggett,  134  N.  Y.  40, 
31  N.  E.  269. 

The  subject  of  ambiguity  in  a  contract,  while  it  presents  theoretical 
difficulties,  is  generally  capable  of  practical  solution  with  reasonable 
precision.  The  classical  definition  of  ambiguities  announced  in  1597, 
by  Sir  Francis  Bacon  in  his  Maxims  (rule  23)  was  that  a  patent  am- 
biguity "appears  to  be  ambiguous  upon  the  deed  or  instrument/'  hut 
that  a  latent  ambiguity  exists  where  the  matter  "seemeth  certaine  and 
without  ambiguity  for  anything  tliat  appeareth  upon  the  deed  or  in- 
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strument,  but  there  is  some  collaterall  matter  out  of  the  deed  that  breed- 
eth  the  ambiguity."    He  adds : 

"A  patent  ambiguity  is  never  holpen  hy  averrement  •  •  •  for  that  were 
to  make  all  deeds  hollow  and  subject  to  averrements." 

He  also  said  (Law  Tracts,  p.  99) : 

"All  ambiguity  of  words  by  matter  within  the  deed  and  not  ont  of  the  deed 
shall  be  holpen  by  construction,  or  in  some  cases  by  election,  but  never  by 
averment,  but  rather  shall  make  the  deed  void  for  uncertainty." 

See,  also,  Pollock,  C.  B.,  in  Nichol  ▼.  Godts  (1854)  23  L.  J:  Ex.  314, 
and  Tindal,  C.  J.,  in  Saunderson  v.  Piper  (1839)  5  Bing.  N.  C.  425  and 
431. 

Whether  Lord  Bacon's  declaration  is  to  be  taken  as  literally  true, 
and  patent  ambiguities  to  be  held  in  all  cases  to  render  a  contract  void  j 

has  been  the  subject  of  much  debate.    Colpoys  v.  Colpoys,  Jacob,  451 ;  I 

Whalen  v.  Stephens,  193  111.  121,  at  page  135,  61  N.  E.  921;  Fish  v.  I 

Hubbard's  Adm'rs,  21  Wend.  651.    The  disagreement  arises  generally  i 

rather  from  futile  attempts  at  accurate  terminology  than  from  dif- 
ference of  opinion  as  to  the  application  of  the  principles. 

There  is  a  practical  line  of  demarcation  difficult  to  define  in  words 
between  a -true  patent  ambiguity  and  niere  lack  of  precision  in  expres- 
sion, which  is  a  matter  of  resolution  by  judicial  construction. 

"If  there  be,  as  I  think  there  Is  here,  an  ambiguity  which  is  not  latent, 
but  patent,  according  to  the  old  distinction,  that  is  not  a  matter  to  be  solved 
by  evidence  as  to  the  meaning  of  the  parties — ^in  a  case,  that  is,  where  there 
could  be  parties — it  is  to  be  solved  by  the  court  as  a  matter  of  construction." 
Wright,  J.,  in  Committee  of  London  Clearing  Bankers  v.  Commissioners  of 
Inland  Revenue,  [1896)  1  Q.  B.  Div.  222,  227. 

Salient  examples  of  the  distinction  are  to  be  found  in  the  respec- 
tive cases  of  Nichols  v.  Frothingham,  45  Me.  220,  71  Am.  Dec.  539,  and 
Augustine  v.  McDowell,  120  Iowa,  401,  94  N.  W.  918.  In  the  former 
case  a  note  payable  "six  after  date"  was  held  not  to  be  void  for 

uncertainty,  but  open  to  judicial  construction  as  meaning  six  months 
after  date ;  the  court  saying  (45  Me.  226,  71  Am.  Dec.  539) : 

''Notes  payable  in  six  days  are  seldom  seen,  while  those  payable  in  six 
years  are  not  very  common.  The  word  most  frequently  in  use  in  the  commer- 
cial arrangements  of  men,  not  only  in  our  cities,  but  in  the  country,  to  desig- 
nate the  time  when  notes  and  bills  faU  due,  is  months."  "It  was  left  out  by 
mistalte." 

On  the  other  hand,  in  the  Augustine  Case,  a  mortgage  covering  "70 
more  or  less  of  com  in  field"  was  held  to  be  (120  Iowa,  404,  94  N.  W. 
919)  "not  such  a  description  as  may  be  aided  by  extrinsic  evidence,  but 
no  description  at  all." 

[3]  A  latent  ambiguity  or  a  technical  phrase  may  be  resolved  or  ex- 
plained, respectively,  by  parol  evidence  of  appropriate  character. 
Where,  however,  to  use  the  language  of  Greenleaf  (16th  Ed.)  §  295 : 

"If  therefore,  a  contract  is  made  in  the  ordinary  and  popular  language,  to 
which  no  local  or  technical  and  peculiar  meaning  is  attached,  parol  evidence, 
it  seems,  is  not  admissible  to  show  that  in  that  particular  case  the  words  were 
used  in  any  other  than  their  ordinary  and  popular  sensa" 


Digitized  by 


Google 


Sup.  Ct)    m'caetht  v.  krebs  pigmbkt  a  chemical  00.  1^1 

(ItiK.T.B.) 

At  secticMi  296  he  adds : 

"But  here  It  is  to  be  observed  that  words  cannot  be  said  to  be  ambiguous 
beoause  they  are  unintelligible  to  a  man  who  cannot  read ;  nor  is  a  written 
Instrument  ambiguous  or  uncertain  merely  because  an  ignorant  or  uninform- 
ed person  may  be  unable  to  interpret  it  It  is  ambigupus  only  when  found  to 
be  of  uncertain  meaning  by  persons  of  comi)etent  skill  and  information." 

[4]  Reverting  now  to  the  instant  case,  I  am  of  opinion  that  the  con- 
tract is  clear  and  unambiguous  in  every  detail.  It  provides  for  the 
sale  of  a  quantity  of  600  or  more  tons  of  zinc  ashes  of  possibly  varying 
content  of  zinc  at  the  respective  percentages  of  the  established  price 
for  a  corresponding  quantity  of  zinc.  Nowhere  is  there  a  suggestion 
that  the  price  is  to  be  reduced  by  being  applied  solely  to  the  zinc  con- 
tent of  a  ton  of  ashes.  Were  even  a  questfon  of  judicial  construction 
involved,  I  should  say  that  the  variation  of  price  in  direct  ratio  to  the 
variation  of  zinc  content  indicates  that  the  purchase  was  intended  to  be 
one  of  ashes  containing  varying  quantities  of  zinc,  and  not  of  the  zinc 
content  alone. 

The  inherent  vice  in  the  admission  of  the  parol  testimony  is  illus- 
trated hy  the  very  nature  of  the  questions  asked  and  the  answers  given 
as  to  the  custom  of  that  trade.    It  was  inquired  of  defendant's  expert : 

"Q.  In  the  zinc  skimmings  trade  is  there  a  general  custom  *  *  *  in 
regard  to  the  manner  of  arriving  at  the  price  to  be  paid  for  the  skimmings  by 
the  customer?* 

He  answered : 

"A.  The  custom  is  for  the  consumer  to  pay  a  given  percentage  price  of  the 
St  Louis  price  of  spelter  on  the  date  of  sbifMoient  for  t^e  zinc  contents  of  the 
zinc  skinunings  as  determined  by  a  chemical  assay. 

"Q.  In  your  experience,  are  zinc  skimmings  ever  bought  on  contract  by  a 
consumer  of  zinc 'in  any  other  way  than  upon  the  basis  of  the  amount  of 
zinc  content  in  the  skimmings?    A.  Never.'* 

Defendant's  counsel  evidently  appreciated  that  these  questions  and 
answers  did  no  more  than  indicate  how  consumers  of  zinc  ordinarily 
made  their  contracts  in  the  trade,  and  were  quite  inunaterial  and  in- 
effective to  determine  what  the  contract  had  actually  been  in  the  case 
at  bar.    He  therefore  continued : 

"Q.  When  a  contract  for  a  purchase  of  zinc  skimmings  by  a  consumer  is 
sUent  as, to  how  the  price,  when  arrived  at,  shaU  be  applied,  what  is  the 
general  custom,  if  there  is  one,  in  arriving  at  the  amount  due,  for  the  skim- 
mings purchased?  ♦  ♦  •  A.  By  taking  the  zinc  contents  of  the  skimmings 
and  figuring  a  percentage  value  of  the  St.  Louis  price  of  spelter,  as  agreed 
between  the  purchaser  and  the  seUer." 

Manifestly  this,  too,  was  not  wholly  satisfactory,  because  the  instant 
contract  was  not  silent  in  the  respect  referred  to,  so  the  final,  question 
was  asked,  as  follows : 

"Q.  In  your  experience,  have  the  words,  'price,  material  running  73  to 
74.99  pei;  cent,  in  zinc,  72%  per  cent,  of  the  average  St,  Louis  spelter  quota- 
tion during  the  month  of  shipment;  ♦  ♦  ♦  material  running  75  to  79.99 
per  cent  in  zinc,  74  per  cent. of  such  St  Louis  spelter  price,  •  •  ♦'  a 
general  meaning  in  the  trade  as  to  whether  the  price,  when  arrived  at  shall 
be  applied  to  the  actual  amount  of  zinc  content  in  the  skimmings  or  upon  the 
gross  amount  of  skimmings?  A.  It  should  be  applied  on  the  actual  amount  of 
sine  coQt^t  in  the  skimmings,  and  not  on  the  gross  amount** 
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In  other  words,  respondent's  counsel  was  finally  driven  to  asking  the 
witness  bluntly,  in  substance,  "Will  you  please  tell  the  court  what  this 
contract  means?"  a  palpably  incompetent  question,  by  which  the  wit- 
ness was  asked  in  substance  to  usurp  the  functions  of  court  or  jury,  or 
both. 

Judgment  reversed,  with  costs,  and  judgment  directed  in  favor  of 
plaintiff  for  $1,136.96,  with  interest  and  costs.    All  concur. 


(201  App.  Div.  236) 

KLEINROCK  V.  NANTEX  MFG.  CO. 

(Supreme  Court,  Appellate^  Division,  Second  Department.    May  5,  1922.) 

Venue  ^=s>28— "Resided,"  as  used  in  venue  statute,  defined. 

The  word  "resided,"  as  used  in  CMvil  Practice  Act,  §  182,  requiring  that 
actions  be  tried  in  the  county  in  which  one  of  the  parties  resided  at  tne 
commencenient  thereof,  is  synonymous  with  "domicile,"  and  means  the 
permanent  home,  the  place  to  which,  whenever  absent  for  business  or 
pleasure,  one  intends  to  return. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Reside.] 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Max  Kleinrock  against  the  Nantex  Manufacturing  Com- 
pany. From  an  order  of  the  Special  Term,  denying  a  motion  to  change 
the  place  of  trial  to  another  county,  defendant  appeals.  Reversed,  and 
motion  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

Herman  Strizver,  of  New  York  City,  for  appellant 
Henry  Hirschberg,  of  Newburgh,  for  respondent. 

YOUNG,  J.  This  action  was  brought  to  recover  damages  for  breach 
of  a  manufacturing  contract,  and  was  begun  by  the  service  of  the  sum- 
mons and  complaint  on  January  18,  1922.  A  written  demand  for 
change  of  venue  was  served  February  3,  1922,  the  plaintiff  failing  to 
comply  with  the  demand,  a  motion  was  thereupon  made  for  an  order  to 
change  the  venue  on  the  ground  that  plaintiff  was  a  resident  of  Kings 
county  and  the  defendant  a  resident  of  New  York  county.  The  change 
of  venue  was  demanded  as  a  matter  of  right  on  the  ground  that  neither 
party  at  the  time  of  the  commencement  of  the  action  was  a  resident  of 
Orange  county.    Civil  Practice  Act,  §  182. 

There  is  little  dispute  as  to  the  facts,  and  whether  or  not  the  order 
appealed  from  shall  be  upheld  depends  upon  the  construction  to  be  giv- 
en to  section  182  of  the  Civil  Practice  Act,  formerly  Code  of  Civil  Pro- 
cedure, §  984,  which  provides  that  an  action  of  this  kind  must  be  tried 
in  the  county  in  which  one  of  the  parties  resided  at  the  commencement 
thereof.  It  appears  that  the  plaintiff  is  domiciled  in  the  city  (Jf  Brook- 
lyn, that  he  owns  a  house  at  403  Thatford  avenue,  in  the  city  of  Brook- 
lyn, and  that  the  plaintiff  is  listed  in  the  New  York  Telephone  Direc- 
tory for  the  borough  of  Brooklyn  at  said  address,  and  that  his  wife 
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and  father-in-law  live  at  said  address.  It  is  admitted  that  the  plaintiff 
voted  in  the  borough  of  Brooklyn  at  the  last  general  election. 

On  the  other  hand,  it  appears  without  contradiction  that  in  February, 
1921,  the  plaintiff  went  to  Highland  Falls,  Orange  county,  and  bought 
a  factory  there  for  the  purpose  of  establishing  his  business,  and  that 
from  that  time  to  the  present  time  plaintiff  has  owned  said  factory  and 
conducted  his  business  there.  He  contends  that  he  acquired  a  residence 
in  Orange  county  for  the  purpose  of  conducting  his  business,  and  also 
because  his  wife's  health  was  such  that  he  thought  it  would  be  improved 
if  they  lived  in  the  country,  instead  of  the  city  of  New  York ;  that  he 
formerly  lived  in  the  borough  of  the  Bronx.  He  further  states  that  he 
first  boarded  at  the  hotel  at  Highland  Falls,  but  that  in  April,  1921,  he 
moved  to  a  private  residence,  and  rented  the  same,  in  the  village  of 
Highland  Falls,  and  has  ever  since  maintained  his  residence  there, 
and  has  at  the  present  time  such  residence ;  that  his  wife  returned  to 
his  Brooklyn  residence  because  her  health  did  not  improve  in  the  coun- 
try; that  he  is  in  Orange  county  substantially  every  day  of  the  week, 
with  the  exception  of  Sundays,  and  is  only  in  Brooklyn  over  the  week- 
ends for  the  purpose  of  being  with  his  wife ;  that  the  only  time  he  leaves 
his  business  in  Orange  county,  or  his  residence  there,  is  when  he  is 
visiting  his  wife  in  Brooklyn  or  is  away  on  business. 

Upon  these  facts,  plantiff  contends  that  the  order  appealed  from  is 
right  and  should  be  affirmed,  for  the  reason  that  plaintiff  is  a  bona  fide 
resident  of  Orange  county,  within  the  meaning  of  the  statute  (Civil 
Practice  Act,  §  182),  that  for  the  purpose  of  venue  a  person  may  have 
more  than  one  residence,  and  that  residence  is  not  synonymous  with 
domicile.  In  support  of  this  contention  plaintiff  chiefly  relies  upon 
Bischoff  V.  Bischoff,  88  App.  Div.  126,  85  N.  Y.  Supp.  81 ;  Lyon  v. 
Lyon,  30  Hun,  455 ;  Cincinnati,  H.  &  D.  R.  Co.  v.  Ives  (Sup.)  3  N.  Y. 
Supp.  895;  Marks  v.  Collins  Building  &  Construction  Co.,  110  App. 
Div.  920,  96  N.  Y.  Supp.  1135.  These  cases  undoubtedly  give  a  con- 
struction to  the  word  "resided"  which  would  justify  the  granting  of 
the  order  appealed  from ;  for  it  is  there  stated  that  a  person  may  have 
two  or  more  residences  as  disting^uished  from  a  domicile,  and  if  a  plain- 
tiff, at  the  time  of  the  conmiencement  of  his  action,  had  either  an  actual 
residence  or  a  domicile  in  the  county  in  which  the  action  was  brought, 
the  action  was  properly  brought  in  that  county,  although  the  plaintiff 
had  a  residence  elsewhere. 

The  briefs  submitted,  however,  do  not  refer  to  the  later  case  of  His- 
lop  V.  Taaffe,  decided  by  this  court  and  reported  141  App.  Div.  40,  125 
N.  Y,  Supp.  614.  In  that  case  Justice  Burr  said  that  the  word  "re- 
sided," as  used  in  Code  of  Civil  Procedure,  §  984  (now  section  182,  Civil 
Practice  Act),  should  be  construed  generally  as  s)mon3rmous  with  domi- 
cile, and  that  its  true  meaning  is  the  permanent  home  and  the  place  to 
which,  whenever  absent  for  business  or  pleasure,  one  intends  to  re- 
turn. He  referred  to  some  of  the  cases  cited  by  the  respondent  as 
follows : 

"It  must  be  admitted  tbat  some  of  the  earlier  cases  save  a  different  con- 
struction to  the  word  'resided,'  as  used  in  the  section  above  referred  to. 
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Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  8  N.  Y.  Supp.  895;  Blschoff  v.  Btechoff,  88 
App.  Dlv.  126.  The  former  case  was  decided  by  th^  Special  Term  of  the  Su- 
preme Court  in  New  York  county  in  1889,  but  as  the  Appellate  Division  In 
the  First  Department,  in  the  case  of  Washington  v.  Thomas,  supra  [103  App. 
Dlv.  423,  92  N.  Y.  Supp.  9941,  declined  to  follow  it,  we  need  no  longer  con- 
sider it  as  an  authority.  In  the  Bischoff  Case,  the  language  of  the  opinion, 
so  far  as  it  attempts  to  distinguish  'residence'  from  'domicile,'  as  applied  to 
the  section  of  the  Code  in  question,  was  unnecessary  to  the  determination  of 
the  case,  since  it  clearly  appeared  from  the  facts  therein  that  plaintlflTs  domi- 
cile and  place  of  sojourn  were  both  in  the  county  in  which  the  action  was 
brought." 

It  is  equally  true  that  it  might  be  argued  that  what  Justice  Burr  said 
as  to  the  construction  to  be  given  to  the  section  was  not  necessary  to 
the  determination  of  that  case,  because  there  it  appeared  that  the  plain- 
tiff had  moved  into  Westchester  county  for  the  express  purpose  of 
bringing  the  action,  and  had  no  business  or  other  connections  there. 
In  my  opinion,  however,  the  definition  given  in  the  Hislop  Case  of  the 
word  "resided,"  as  used  in  the  statute  in  question,  is  the  correct  one,  and 
should  be  followed  in  determining  the  venue  in  which  actions  of  tJiis 
kind  may  be  brought.  The  First  Department  has  held  repeatedly  that 
the  word  "resided,"  as  used  in  the  section  referred  to,  means  a  penna- 
nent  residence,  one's  home,  as  distinguished  from  a  mere  stopping 
place  for  the  transaction  of  either  business  or  pleasure ;  that  it  is  nearly 
or  quite  synonymous  with  the  word  "domicile,"  the  permanent  home 
and  the  place  to  which,  whenever  absent,  one  intends  to  return;  and 
that  one's  permanent  Residence  is  not  affected  by  his  business  interests, 
official  position,  or  temporary  sojourn  in  any  other  place.  Washington 
V.  Thomas,  103  App.  Div.  423,  92  N.  Y.  Supp.  994;  MiUs  &  Gibb  v. 
Starin,  119  App.  Div.  336,  104  N.  Y.  Supp.  230. 

In  the  case  of  De  Meli  v.  De  Meli,  120  N.  Y.  485,  24  N.  E.  996,  17 
Am.  St.  Rep.  652,  the  Court  of  Appeals  considered  the  construction 
to  be  given  to  section  1763  of  the  Code  of  Civil  Procedure  (now  section 
1162  of  the  Civil  Practice  Act).  That  section,  together  with  the  pre- 
ceding section,  provides  in  part  that  an  action  for  separation  may  be 
brought  where  both  parties  are  residents  of  the  state  when  the  action 
is  commenced,  and  the  court  said ; 

"The  question  here  has  relation  to  the  legal  residence  of  the  parties ;  and 
within  the  meaning  of  the  statute  providing  for  actions  of  this  character,  the 
place  of  which  the  parties  are  residents  is  that  of  their  permanent  abode, 
which  may  be  distinguished  from  their  place  of  temporary  residence.  ♦  ♦  • 
In  legal  phraseology  residence  is  synonymous  with  inhabitancy  or  domicile. 
And  it  is  in  this  sense  that  the  term  resident  is  used  in  the  provisions  of  the 
Code  before  referred  to,  and  persons  having  that  relation  to  this  state  are 
its  citizens  and  residents,  and  for  the  purposes  of  the  relief  like  that  in  view 
of  this  action,  they  are  subject  to  the  jurisdiction  of  its  courts." 

In  my  opinion  there  is  no  reason  why  the  word  "resided,"  as  used  in 
C.  P.  A.  §  182,  should  be  given  any  different  meaning  than  the  word 
"residents,"  as  used  in  C.  P.  A.  §  1162,  as  construed  by  the  Court  of 
Appeals  in  De  Meli  v.  De  Meli,  supra. 

The  order  appealed  from  should  be  reversed  upon  the  facts  and  law, 
with  $10  costs  and  disbursements,  and  the  motion  to  change  the  place 
of  trial  granted,  with  $10  costs.    All  concur. 
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COTTON  STATES  HOSIERY  MILLS  v.  BUCHWALD  9t  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  9,  1922.) 

1.  Sales  ^s»2(ll  (4),  842— Title  presaned  to  past  on  delivory  by  seller  te  earrlefi 

80  that  buyer  is  liable  for  prioe. 

Where,  under  a  contract  of  sale,  the  seller  delivers  hose  to  a  carrier 
for  transmission  to  the  buyer,  the  seller  having  no  further  duties  under 
the  contract,  title  Is  presumed  to  pass  by  such  delivery,  and  the  buyer  is 
liable  to  the  seller  for  the 'purchase  price  under  Personal  Property  Law, 
i  100,  rule  4,  subd.  2. 

2.  Frauds,  statute  of  «s»89(l)— Sale  takes  out  of  statute  by  aoooptauoe  of  and 

payment  for  part  of  goods. 

Where  part  of  the  quantity  of  hose  ordered  imder  a  contract  of  sale 
was  actually  received  and  paid  for  by  the  buyer,  the  contract  was  re- 
moved from  the  operation  of  the  statute. 

3.  Trial  «=5>139(l)— Dismissal  of  complaint  held  error,  where  plalntHT  had  shown 

prima  faolo  oaso. 

Where  plaintiff  in  an  action  at  law  had  made  out  a  prima  fade  case,  it 
was  error  to  dismiss  the  complaint 

Appeal  from  City  Court  of  New  York.. 

Action  by  the  Cotton  States  Hosiery  Mills  against  Nathan  K.  Buch- 
wald  and  others.  From  a  judgment  for  plaintiflf,  defendants  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Louis  Sturckc,  of  New  York  City,  for  appellants. 

Isidor  Cohn,  of  New  York  City,  for  respondent. 

GUY,  J.  In  this  action  for  goods  sold  and  delivered,  the  alleged 
order  or  contract  was  not  signed  by  defendants,  and  at  the  close  of  the 
plaintiff's  evidence  the  complaint  was  dismissed  apparently  upon  two 
grounds:  (1)  That  the  facts  did  not  authorize  an  action  for  the  price 
of  the  goods;  and  (2)  that  the  statute  of  frauds  barred  the  claim. 

The  testimony  tended  to  show  that  on  or  about  January  21,  1920, 
an  employee  of  plaintiff's  selling  agents  received  an  order  from  defend- 
ants for  601%  dozen  of  misses'  hose;  that  within  a  few  days  after  the 
receipt  of  the  order  it  was  forwarded  by  the  agent  to  plaintiff  at  Chat- 
tanooga; that  in  February,  1920,  the  plaintiff  forwarded  by  parcel 
post  ^  dozen  of  the  hose,  referred  to  as  samples,  for  which  payment 
of  $6.89  was  made;  that  in  March  three  cases  of  the  hose,  and  in  April 
two  cases,  containing  100  dozen  each,  were  delivered  to  the  railroad 
at  Chattanooga  for  delivery  to  defendants,  the  plaintiff  receiving  in  each 
instance  a  bill  of  lading  and  forwarding  same  to  defendants.  On  or 
or  about  May  7  defendants  wrote  plaintiff,  returning  the  three  invoices 
which  plaintiff  had  forwarded  for  the  goods,  and  stating : 

"We  are  sorry  .to  state  that,  after  moving  to  our  new  quarters,  we  find  that 
It  is  impossible  for  us  to  oontinue  our  hosiery  department,  and  we  have  de- 
cided to  give  up  same.  We  are  very  sorry  to  have  caused  you  this  inconven- 
ience, but  hoi>e  you  will  realize  our  situation,  and  take  this  matter  in  the 
ri|*t  light" 

^s»FQr  otiicr  eases  see  suns  topic  A  KBY>NUMBBR  in  aU  Ksy-Numbsred  Digests  A  Izuiezes 
194N.T.S.— 10 
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In  reply  to  this  letter  the  plaintiff  said  it  would  hold  defendants  to 
their  contract.  The  "arrival  notices"  were  also  subsequently  returned 
by  defendants  to  plaintiff. 

[1]  It  thus  appears  that  specific  goods  were  appropriated  by  the 
plaintiff  to  the  contract  of  sale  and  delivered  to  a  carrier  for  transmis- 
sion to  the  buyer,  and,  the  seller  having  no  further  duties  to  perform 
imder  the  contract,  such  as  delivering  the  goods  to  a  particular  place, 
or  paying  their  freight  to  a  particular  place,  and  no  contrary  intention 
being  apparent,  the  presumption  is  that  the  title  to  the  goods  passed  to 
the  defendants  at  the  time  of  the  delivery  to  the  carrier,  and  defend- 
ants were  liable  for  the  price,  notwithstanding  their  refusal  to  accept. 
Personal  Property  Law  (Consol.  Laws,  c.  41)  §  100,  rule  4,  subd. 
2 ;  Columbia  Mills  v.  Machenbach,  117  Misc.  Rep.  283, 191  N.  Y.  Supp. 
325 ;  Turner-Looker  Co.  v.  Aprile,  195  App.  Div.  706-709,  187  N. 
Y.  Supp.  367. 

[2]  According  to  the  testimony  of  plaintiff  the  1%  dozen  samples, 
so  called,  were  part  of  the  quantity  ordered  by  defendants,  and,  the 
evidence  showing  an  actual  receipt  and  acceptance  and  part  payment, 
the  contract  was  taken  out  of  the  operation  of  the  statute  of  frauds. 
Gordon  v.  Witty,  198  App.  Div.  333,  190  N.  Y.  Supp.  381. 

[3]  It  follows  that  the  plaintiff  made  out  a  prima  facie  case,  and  it 
was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(201  App.  Div.  422) 

PALMER  et  al.  v.  TAYLOR  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  12,  1922.) 

Descent  and  distribation  ^s»84— One  acting  as  broker  and  agant  hold  liable  to  ac- 
count for  profits  on  purchase  of  property  to  those  standing  ia  confideatial 
relations. 

A  real  estate  broker  and  agent,  who  had  been  the  partner  of  plaintiffs' 
father  in  business  and  was  the  executor  of  their  mother's  estate,  which 
was  still  unsettled  and  involved  a  leasehold  on  lands,  in  which  lease 
plaintiffs  owned  an  undivided  interest,  though  not  a  technical  trustee  for 
the  plaintiffs,  owed  them  the  duty  to  Inform  them  that  they  could  purchase 
the  leased  property,  and  was  liable  to  them  for  the  profits  made  by  him  in 
purchasing  the  property  and  reselling  it  without  the  use  of  any  money; 
such  broiler  having  demonstrated  to  plaintiffs  that  it  would  not  be  a  de- 
sirable purchase  and  that  they  were  not  in  a  condition  financiidly  to  un- 
dertake it. 

Kelly  and  Manning,  JJ.,  dissenting  in  part 

Cross- Appeals  from  Special  Term,  Kings  County. 

Action  by  Elizabeth  Palmer  and  others  against  William  P.  Taylor 
and  others.  Cross-appeals  by  certain  plaintiffs  and  the  named  defend- 
ant from  a  final  judgment,  and  named  defendant  also  brings  up  for  re- 
view an  interlocutory  judgment.  Judgments  modified,  and,  as  modified, 
affirmed,  and  a  certain  conclusion  of  law  reversed. 

^s>For  otber  casM  sm  flame  tople  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indesa 
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Ai^ed  before  BLACKMAR,  P.  J-,  and  KELLY,  JAYCOX,  MAN- 
NING,  and  YOUNG,  JJ, 

•  Thomas  F.  Magner,  of  Brookl3m,  for  plaintiffs  appellants. 
Jesse  Fuller,  Jr.,  of  Brookl)ni,  for  defendant  appellant. 
Herman  S.  Bachrach,  of  Brooklyn,  for  defendants  respondents, 

BLACKMAR,  P.  J.  Defendant  Taylor  was  a  real  estate  broker  and 
agent.  He  purchased  certain  property  from  the  estate  of  Edward 
Banker,  deceased,  and  at  once  resold  it  to  defendants  Goldberg  at  an 
advance  of  $5,000.  As  part  of  the  transaction  between  them,  he  agreed 
to  obtain  from  the  plaintiffs,  who  had  an  interest  in  a  leasehold  in  the 
premises,  the  validity  of  which  was  questioned,  a  release  of  their  in- 
terest, or,  if  they  refused  to  release  and  the  lease  should  be  held  valid, 
to  obtain  a  sublease  of  the  premises  on, terms  favorable  to  defendants 
Goldberg.  The  plaintiffs  claim  that  Taylor  occupied  as  to  them  a  fidu- 
ciary rdation,  which  under  the  circumstances  made  it  his  duty  to 
give  them  the  opportunity  of  purchasing  the  property,  and  that  the 
Goldbergs  purchased  from  Taylor  with  knowledge  of  the  violation  of 
the  duty  which  he  owed  the  plaintiffs.  The  demand  for  judgment  is 
that  the  conve)rance  from  defendant  Taylor  to  defendants  Goldberg 
be  set  aside  as  fraudulent,  as  against  the  plaintiffs;  that  defendant 
Taylor  be  directed  to  execute  a  deed  of  said  property  to  plaintiffs ; 
that  the  property  be  adjudged  to  be  held  by  defendant  Taylor  in  trust 
for  plaintiffs  and  certain  of  the  defendants,  ''subject  to  such  equitable 
lien  for  moneys  advanced  for  said  premises  by  said  Taylor  individually 
as  this  court  may  find  due  him";  that  said  Taylor  and  defendants 
Goldberg  adcount  for  the, rents  of  the  property;  that  it  be  adjudged 
that  the  lease  thereof  was  renewed  for  seven  years  from  February  1, 
1916;  and  for  other  relief. 

The  case  came  on  for  trial  at  Special  Term,  and  a  judgment  was  ren- 
dered to  the  effect  that  defendants  Goldberg  were  purchasers  of  the 
property  in  good  faith  and  for  value ;  that  none  of  the  parties  to  the 
action  have  any  claim  against  them ;  that  the  lease  is  a  valid  and  sub- 
sisting lease  of  the  premises  for  seven  years  from  February  1,  1916; 
that  the  plaintiffs  are  liable  as  principals  to  defendant  Goldberg  under 
a  contract  made  by  Taylor  with  Goldberg  to  secure  for  Goldberg  a 
sublease  of  the  premises ;  •  and  that  defendant  Taylor  account  to  the 
plaintiffs  for  the  profits  made  upon  the  resale  of  the  property  to  Gold- 
berg. The  account  was  filed  by  defendant  Taylor.  Objections  were 
interposed.  The  matter  was  brought  on  for  a  hearing,  and  apparently 
without  any  evidence  being  taken  or  offered,  the  account  was  settled 
and  adjusted,  and  final  judgment  was  entered  thereon.  From  that 
judgment  the  parties  appealed  as  above  stated. 

The  defendant  Taylor  was  not  a  technical  trustee  for  the  plaintiffs, 
but  his  relation  to  them  was  one  of  trust  and  confidence.  He  had  been 
their  father's  partner  in  business.  He  was  the  executor  of  their  moth- 
er's estate,  and  that  estate  was  still  unsettled.  One-  of  the  parcels  of 
property  belonging  to  the  estate  was  a  leasehold  of  the  premises  in 
question.  Of  this  leasehold  each  of  the  two  plaintiffs  owned  an  un- 
divided twelfth;  Taylor,  as  executor,  owned  an  undivided  sixth,  which 
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he  held  in  trust  for  their  brother  and  sister ;  and  the  plaintiffs  had  a 
remainder  therein  after  the  termination  of  the  particular  estate.  The 
rest  of  the  leasehold  belonged  to  other  relatives.  Taylor  had  comi^ete 
charge  of  this  property.  He  collected  the  rents  from  the  subtenants ; 
he  paid  the  ground  rent  to  the  Banker  estate,  and  the  other  expenses 
of  the  property,  and  distributed  what  remained.  He  was  the  business 
adviser  of  the  plaintiffs,  and  they  evidently  looked  to  him  to  take  care 
of  their  interests.  Mrs.  White,  naving  control  of  the  sale  of  the  prop- 
erty, desired  to  give  the  plaintiffs  the  first  chance  to  purchase  it.  She 
so  informed  their  brother-in-law,  Lane.  Lane  so  informed  the  plain- 
tiffs, and,  according  to  her  testimony,  Mrs.  White  so  told  Taylor  in 
the  first  interview  she  had  with  him  on  the  subject  of  purchasing  the 
property. 

Taylor  claims  he  demonstrated  to  the  plaintiffs  that  it  would  not  be 
a  desirable  purchase,  and  that*they  were  not  in  a  condition,  financially, 
to  undertake  it.  Under  these  circumstances  he  arranged,  by  a  conver- 
sation with  Mrs.  White,  for  the  purchase  of  the  property  himself  for  the 
sum  of  $30,000.  Before  entering  into  a  contract  to  that  effect  he  ap- 
proached defendants  Goldberg  and  arranged  a  sale  to  them  for  the 
sum  of  $35,000,  and  did  not  apprise  the  plaintiffs  of  the  fact  that  the 
property  could  be  purchased  and  resold  without  the  use  of  money.  For 
the  purpose  of  inducing  Goldberg  to  purchase,  Taylor  agreed  with  him 
that,  if  the  lease  already  on  the  premises,  the  validity  of  which  was 
questioned,  should  be  held  by  a  court  of  competent  jurisdiction  to  be 
a  valid  lease,  he  would  procure  a  sublease  to  Goldberg  for  a  specified 
rental.  Having  executed  the  contract  with  Goldberg  to  sell  the  prop- 
erty for  $35,000,  he  obtained  from  the  Banker  estate  a  contract  to 
purchase  the  same  for  $30,000.  Both  contracts  were  closed  together, 
and  Taylor,  without  the  use  of  money,  purchased  the  property  for  $30,- 
000  and  immediately  resold  it  for  $35,000. 

It  seems  to  me  that  Taylor's  relations  to  the  plaintiffs  were  of  such  a 
confidential  nature,  on  account  of  the  facts  above  pointed  out,  that, 
when  he  found  he  could  purchase  and  resell  the  property  without  the 
use  of  money,  it  was  his  duty  to  communicate  that  fact  to  the  plaintiffs, 
and  give  them  the  opportunity  of  making  the  purchase,  leaving  it  to 
them  to  determine  whether  they  would  meet  Goldberg's  condition  as 
to  the  sublease.  If  this  is  a  proper  analysis  of  the  situation,  the  pro- 
vision of  the  interlocutory  judgment  requiring  Taylor  to  account  for 
the  profit  made  on  the  deal  was  justified ;  for,  although  Taylor  was  not 
a  trustee  for  the  plaintiffs,  yet  his  relations  with  them  were  such  that, 
after  his  talk  with  them  and  his  talk  with  Mrs.  White,  in  which  she 
informed  him  that  she  desired  to  give  the  plaintiffs  the  first  opportunity 
of  purchasing  the  property,  it  was  his  duty  to  communicate  all  the 
facts  to  them,  and  let  them  decide  whether  they  desired  to  negotiate 
the  transaction. 

I  am  of  the  opinion  that  the  Goldbergs  purchased  the  property  from 
Taylor  without  notice  of  the  fact  that  he  was  violating  a  duty  which 
he  owed  to  the  plaintiffs ;  and,  although  in  his  contract  with  Herman 
Goldberg  Taylor  agreed  to  procure  for  Goldberg  a  sublease  of  the 
pr«nises  at  a  rate  very  favorable  to  him,  yet  this  is  not  equivalent  to 
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charging  him  with  notice  of  the  duty  which  Taylor  owed  to  the  plain- 
tiffs. We  therefore  are  agreed  to  confirm  the  title  in  defendants  Gold- 
berg. 

We  find  no  evidence  to  sustain  the  finding  of  the  court  that  the  plain- 
tiffs were  bound  by  the  contract  which  Taylor  made  with  Goldberg  for 
a  sublease  of  the  premises  at  a  rental  agreed  upon  between  them,  and 
we  are  therefore  agreed  that  this  provision  of  tiie  judgment  should  be 
eliminated. 

Taylor  rendered  an  account  pursuant  to  the  terms  of  the  interlocu- 
tory judgment,  the  plaintiffs  filed  objections  to  the  account,  and  the 
matter  was  brought  on  for  a  hearing  at  Special  Term.  It  does  not  ap- 
pear that  evidence  was  taken  or  offered  upon  the  objections  filed  by 
the  plaintiffs,  and  the  accotuit  was  accepted  as  the  basis  of  the  final 
judgment.  We  cannot  say  as  matter  of  law  that  the  account  should 
be  surcharged,  and  there  is  no  evidence  which  enables  us  to  pass  on  the 
matter  as  a  question  of  fact.  We  do  not  find  in  this  record  that  the 
plaintiffs  offered  evidence  to  surcharge  the  account,  or  called  upon  de- 
fendants, who  upon  this  p<xnt  had  the  burden,  to  sustain  the  account. 

The  decision  of  this  court  is  that  the  judgment  be  modified,  by  elimi- 
nating therefrom  the  provision  that  the  plaintiffs  appellants  are  liable 
to  Herman  Goldberg  as  principal  under  the  contract  made  by  defend- 
ant Taylor  with  said  defendant  Herman  Goldberg,  to  procure  for  said 
Goldberg  a  lease  of  the  building,  777  and  779  M^ihattan  avenue,  upon 
terms  stated  in  the  judgment,  and,  as  modified,  affirmed,  with  costs  to 
plaintiffs  a^inst  defendant  Taylor.  The  seventh  so-called  conclusion 
of  law  should  be  reversed. 

Settle  order  before  the  Presiding  Justice. 

JAYCOX  and  YOUNG,  JJ.,  concur. 

KELLY  and  MANNING,  JJ.,  dissent  from  the  affirmance  of  the 
provision  of  the  interlocutory  judgment  which  requires  defendant  Tay- 
lor to  account  for  profits,  and  from  the  provision  of  tiie  final  judgment 
that  defendant  Taylor  pay  to  plaintiffs  appellants  the  sum  of  $2,918, 
and  also  from  the  provision  requiring  Taylor  to  pay  costs,  upon  the 
ground  that  the  evidence  does  not  disclose  any  violation  of  duty  on  the 
part  of  defendant  Taylor  in  failing  to  communicate  to  plaintiffs  the 
facts  regarding  the  proposed  sale  of  the  property.  On  the  contrary, 
the  proof  is  that  he  did  inform  them  regarding  the  sale,  and  they  had 
ample  opportunity  to  purchase  if  they  so  desired.  Notwithstanding  the 
fact  that  Taylor  gave  them  the  information  in  rcfspect  to  the  purchase 
and  sale  mentioned,  the  proof  shows  that  they  declined  to  enter  into 
the  n^otiation,  and  that  they  were  financially  unable  to  assume  the  ob- 
ligations connected  therewith. 
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ST.  REGIS  PAPER  CO.  v.  HUBBS  &  HASTINGS  PAPER  CO. 

(S>apreme  Court,  Appellate  Diyisioii,  Fourth  Department    May  10,  1922.) 

i.  Brokers  ^s»88 (2)— Whether  defendant,  eounterclaiining  for  oommiaslons,  was 
broker  in  transactions,  held  for  Jury. 

Whether  defendant,  eounterclaiining  for  commissions,  was  a  broker  in 
transactions  in  question,  held  for  the  jury. 

2.  Brokers  ^=:>63(2)— As  respects  right  of  seller's  broker  to  commission,  held, 

oontraot  fixing  price  for  first  deliveries,  that  for  snbseqaent  time  to  be  fixed 
by  mutual  consent,  implies  obligation  of  bona  fide  attempt  to  agree. 

As  respects  right  of  seller's  broker  to  commissions,  under  contract  for 
sale  of  a  certain  amount  of  paper  to  be  delivered  over  a  period  of  more 
than  a  year,  fixing  the  price  for  the  first  three  months,  and  providing  that 
the  price  for  the  balance  of  the  time  shall  be  fixed  quarterly  by  mutual 
consent,  and  that  if  the  parties  fail  to  arrange  a  price  for  any  quarter 
before  expiration  of  the  preceding  quarter,  the  contract  as  to  the  unex- 
pired term  shall  terminate,  there  is  an  implied  obligation  to  make  a  bona 
fide  attempt  to  agree  on  a  price  for  each  successive  quarter. 

3.  Brokers  <g==>63 (2)— Entitled  to  commissions,  where  seller  did  not  make  bona 

fide  attempt  to  agree  on  prices  for  later  deliveries  as  required  by  sales  con- 
tract. , 

Seller  not  Jiavlng  made  bona  fide  attempt  to  agree  on  price  for  subse- 
quent deliveries,  as  requij-ed  by  contract  of  sale,  resulting  in  its  partial 
termination,  the  broker  is  entitled  to  full  commissions. 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Jefferson  County. 

Action  by  the  St.  Regis  Paper  Company  against  the  Hubbs  &  Hast- 
ings Paper  Company.  From  an  order  granting  plaintiff's  motion  to 
set  aside  a  verdict  for  it  for  $24,375,  and  granting  a  new  trial  on  the 
ground  that  the  verdict  was  for  an  insufficient  amount,  and  on  excep- 
tions taken  by  plaintiff,  defendant  appeals.    Reversed,  and  verdict  rein- 

Ar^ed  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Fred  A.  Robbins,  of  Hornell  for  appellant. 

Henry  Purcell  and  Francis  E.  Cullen,  both  of  Watertown,  for  re- 
spondent. 

SEARS,  J.  In  an  action  to  recover  for  goods  sold  and  delivered,  to 
which  cause  of  action  no  defense  was  offered,  the  defendant  has  in- 
terposed a  counterclaim  out  of  which  grows  the  controversy  now  be- 
fore the  court.  The  jury  by  its  verdict  allowed  the  defendant's  coun- 
terclaim in  the  sum  of  $22,050,  deducted  it  from  the  amount  concededly 
owing  from  the  defendant  to  the  plaintiff,  viz.  $46,425.20,  and  found  a 
verdict  for  the  plamtiff  for  $24,375.20.  The  trial  justice  thereafter 
granted  a  motion  for  a  new  trial  on  the  ground  that  the  defendant  had 
failed  to  establish  the  cause  of  action  set  forth  as  a  counterclaim. 

The  plaintiff  was  a  manufacturer  of  paper  in  Jefferson  county,  and 
the  defendant  was  a  paper  ^ealer,  both  jobber  and  broker,  in  Roches- 
ter, N.  Y.  It  is  the  gist  of  the  defendant's  claim  that  in  the  transac- 
tions in  question  the  defendant  was  acting  as  a  broker  for  the  plain- 
tiff, and  as  such  secured  for  the  plaintiff  three  separate  contracts,  one 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  k  Indexes 
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with  the  publisher  of  the  Rochester  Democrat  and  Chronicle,  one  with 
the  publisher  of  the  Rochester  Times-Union,  and  one  with  the  pub- 
lisher of  the  Syracuse  Journal  for  the  purchase  from  the  plaintiff  by 
the  publishers  of  these  newspapers,  respectively,  of  large  quantities 
of  paper  to  be  supplied  for  the  use  of  the  newspapers  during  the  whole 
or  parts  of  the  years  1919  and  1920,  and  that  as  such  broker  the  de- 
fendant earned  commissions  to  the  amount  of  the  counterclaim  allowed 
by  the  jury.  It  is  the  plaintiff's  claim  that  the  relation  between  the 
parties  was  not  one  of  principal  and  broker,  but  of  seller  and  purchaser, 
and  that  consequently  no  claim  for  commissions  in  favor  of  the  de- 
fendant can  be  sustained,  and  that,  even  if  the  relation  was  as  defend- 
ant claims,  no  commissions  were  earned  beyond  those  already  paid. 

[1]  The  trial  court  left  the  question  to  the  jury  as  to  whether  the 
defendant  was  a  broker  in  the  transactions,  and  there  was  sufficient 
evidence  to  sustain  the  determination  of  the  jury  to  the  effect  that  the 
defendant  was  acting;  as  a  broker.  Although  contracts  were  entered 
mto  between  the  plaintiff  and  the  defendant,  which  on  their  face  are 
contracts  of  purchase  and  sale  merely,  yet,  when  surrounding  circum- 
stances are  considered,  the  verdict  of  the  jury  was  warranted.  In  the 
correspondence  leading  up  to  the  contracts  the  defendant  was  styled 
by  the  plaintiff  its  "representative"  and  its  "agency"  was  referred  to 
and  the  defendant's  "commission"  is  determined.  Even  when  the 
first  form  of  contract  between  the  plaintiff  and  defendant  was  sent 
to  the  defendant,  the  plaintiff's  letter  of  transmission  referred  to  the 
forms  as  covering  the  sale  to  the  Democrat  and  Chronicle,  and  after 
the  contract  was  executed,  both  parties  in  their  letters  still  made  ref- 
erence to  defendant's  "commissions."  Each  of  the  three  contracts  be- 
tween the  defendant  and  the  plaintiff  named  the  defendant  as  the  buyer, 
but  with  a  bradceted  phrase  following  the  defendant's  name,  stating 
for  ^^hat  particular  newspaper  publisher  the  contract  was  made,  for 
example : 

"Bnyei^-Tbe  Hubbs  &  Hastings  Paper  €k)mpany,  for  the  Rochester  Times* 
Union." 

A  clause  in  each  contract  made  provision  for  exemption  from  lia- 
bility in  case  of  default  resulting  from  strikes  or  other  causes  beyond 
the  defaulting  party's  &ntrol,  and  tliere  was  a  rider  attached  to  each 
contract  as  follows: 

*lt  is  understood  that  the  conditions  specified  in  the  foregoing  paragraph, 
entitled  'Remarks/  in  favor  of  both  manufacturer  and  purchaser,  run  through 
to  an  original  contract  between  the  Hubbs  &  Hastings  Paper  Company  and 
[here  occurs  the  name  of  the  publisher  of  the  particular  paper]  for  whose  use 
this  contract  is  placed,  and  that  the  publisher  above  named  and  the  St.  Regis 
Paper  Company  are  the  contracting  parties  as  to  said  conditions." 

The  price  in  each  contract  between  the  plaintiff  and  the  defendant 
was  the  price  which  had  previously  been  fixed  between  the  defendant 
and  the  newspaper  publisher  upon  the  authority  of  the  plaintiff,  less  2 
per  cent.,  which  was  the  amount  of  the  defendant's  commission  pre- 
viously agreed  upon  between  the  parties  hereto.  About  the  same  time 
that  each  of  these  three  contracts  between  the  parties  hereto  was  en- 
tered into,  the  defendant  in  turn  executed  a  contract  with  the  respec- 
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tive  newspaper  publishers,  correspondingly  identical  in  form  with  the 
contract  between  the  plaintiff  and  the  defendant,  for  the  paper  supply 
for  that  newspaper,  except  that  the  price  named  in  the  contract  be- 
tween the  defendant  and  the  newspaper  publisher  was  the  price  which 
had  been  fixed  by  agreement  between  the  parties  to  this  action  (without 
deduction  of  the  commission,  plus  such  sum  for  freight,  cartage,  stor- 
age, and  insurance  as  the  defendant  had  agreed  upon  with  the  respec- 
tive purchaser,  which  charges  for  freight,  etc.,  were  to  be  paid,  ac- 
cording to  the  agreement  between  the  defendant  and  the  publisher,  by 
the  defendant,  and  then  absorbed  by  the  publisher  in  the  price  that 
such  publisher  was  to  pay  the  defendant  for  the  paper.  Under  these 
circumstances,  a  question  of  fact  arose  (Lamb  v.  Norcross  Bros.  Co., 
208  N.  Y.  427,  102  N.  E.  S64),  and  the  evidence  fully  sustained  the 
jury's  verdict. 

[2]  The  more  serious  question  in  this  case,  and  a  very  troublesome 
one,  relates  to  the  interpretation  bf  the  contracts,  assuming,  as  the 
jury  found,  that  the  transactions  were  sales  by  the  plaintiff  to  the  news- 
paper publisher  in  each  case,  and  that  the  defendant's  relation  to  the 
matter  was  that  of  broker  only.  Each  of  the  contracts  was  for  a  spec- 
ified amount  of  paper  (afterwards  slightly  increased  by  agreement), 
to  be  delivered  over  a  period  of  more  tiian  a  year,  and  each  contained 
a  clause  similar  to  the  following,  which  is  taken  from  the  contract  be- 
tween the  parties  hereto  for  the  Democrat  and  Chronicle  paper : 

"Price.  The  price  for  the  first  three  months  ending  March  31, 1919,  shall  be 
three  doUars  and  Tl/100  per  hundred  pounds,  «  *  *  and  the  price  for  the 
balance  of  the  year  shall  be  fixed  quarterly  by  mutual  consent  In  the  event 
that  the  parties  to  this  agreement  shall  faU  to  arrange  a  price  for  any  quarter 
before  the  expiration  of  the  preceding  three  months,  this  contract  in  so  far  as 
It  pertains  to  delivery  over  the  unexpired  period,  shall  terminate." 

The  plaintiff  contended,  and  now  contends,  and  the  trial  justice 
in  granting  the  motion  for  a  new  trial  held,  that  the  contract  was  a 
binding  agreement  for  only  three  months,  and  that  after  the  first  three 
months  it  was  entirely  executory,  indefinite,  and  unenforceable,  and 
consequently  that  no  commissions  were  earned  in  connection  with  the 
original  contract,  except  in  relation  to  the  first  three  months'  business^ 
which  is  not  involved  here;  in  other  words,  that  the  minds  of  the 
plaintiff  and  the  newspaper  publishers  did  not  meet  when  the  contract 
was  originally  made,  as  to  an3rthing  except  as  to  deliveries  to  be  made 
during  the  first  three  months.  The  trial  justice,  in  grantiog  the  mo- 
tion for  a  new  trial,  wrote: 

"Beyond  that  Ithe  period  of  the  first  three  monthsl  defendant's  right  as 
broker  was  like  the  next  cast  of  a  fisherman's  net* ;  it  involTed  a  po(^bility 
but  no  actual  or  potential  interest.  Vann.  J.,  in  Albany  County  Sav.  Bank  y. 
McCarty,  149  N.  Y.  Tl,  85,  43  N.  R  427.  432." 

Prices  were  duly  agreed  to  quarterly  for  ddiveries  tfaronghout  Ac 
j-ear  1919.  and  the  question  arose  as  to  the  transactions  occurrii^  to- 
ward the  end  of  the  last  quarter  of  1919.  Upon  the  trial  the  judge 
instructed  the  jury  that  the  second  question  in  the  case  was : 

''Whether  the  St  Resis  Paper  Company  acted  in  good  fUth  and  honestly 
tried  to  fix  the  price  duiins  the  last  quarter  of  1911^  for  the  first  ouarter  of 
1020.- 
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The  charge  continued: 

*'If  they  acted  fairly  and  honestly,  did  what  they  conld  to  bring  about  the 
fixing  of  prices,  then  they  observed  all  the  duty  which  they  owed  under  the 
Implied  terms  of  their  contract  with  the  defendant  and  they  may  not  be 
held.  On  the  other  hand,  if  they  did  not  so  act*  then  you  may  find  a  verdict 
4m  the  counterclaim  against  the  St  Regis  Paper  Company." 

The  jury  under  these  instructions  found  that  the  plaintiff  did  not 
act  in  good  faith  and  honestly  in  trying  to  fix  the  price  during  the 
last  quarter  of  1919  for  the  first  quarter  of  1920.  If  this  charge  was 
proper,  there  w.as  ample  evidence  to  justify  the  verdict.  It  was  shown 
that  the  plaintiflF,  without  cause,  dechned  to  furmsh  the  newspapers 
with  any  more  paper  through  the  defendant's  agency  for  the  balance 
of  the  periods  covered  by  the  respective  contracts,  told  the  publishers 
that  they  would  have  to  deal  through  a  New  York  agent,  offered  a 
supply  of  paper  to  the  newspapers  trough  the  New  York  agent  at  a 
certain  price  upon  condition  that  the  publishers  obtain  a  release  from 
the  defend!ant,  and  when  the  defendant  refused  to  sign  a  release,  with- 
drew the  offer  previously  made  through  the  New  York  agent,  and  pro- 
posed to  the  defendant  a  price  about  a  cent  per  pound  higher  than  the 
plaintiff  had  previously  offered  the  publishers  through  the  New  York 
agent,  concluding  the  offer  with  a  misleading,  if  not  actually  false,  state- 
ment as  to  the  general  market  price  of  the  commodity. 

If  the  contracts  had  fixed  no  price  for  any  period  whatever,  but  had 
left  that  subject  open  for  further  negotiation,  the  contracts  unquestion- 
ably would  have  been  indefinite  and  unenforceable.  They  would  have 
been  mere  agreements  to  agree  and  without  l^gal  significance.  United 
Press  V.  New  York  Press  Co.,  16+  N.  Y.  406,  413,  58  N.  E.  527,  53  h. 
R.  A.  288;  Mayer  v.  McCreery,  119  N.  Y.  434,  23  N.  E.  1045 :  Sabar- 
sky  V.  Drew,  176  App.  Div.  80,  162  N.  Y.  Supp.  505,  affirmed  226  N. 
Y.  557,  123  N.  E.  887;  Vamey  v.  Ditmars,  217  N.  Y.  223,  111  N.  E. 
822,  Ann.  Cas.  1916B.  758;  Petze  v.  Morse  Dry  Dock  &  Repair  Co., 
125  App.  Div.  267,  109  N.  Y.  Supp.  328,  affirmed  195  N.  Y.  584,  89 
N.  E.  1110.  When  persons  are  in  the  position  of  strangers  to  one  an- 
other, negotiations  do  not  imply  good  faith.  An  individual  in  such 
position  may  act  as  shabbily  as  his  nature  dictates  in  attempting  a  deal 
with  another,  and  no  one  has  a  right  to  complain. 

Can  the  situation  in  the  case  befbre  us  be  distinguished  from  such 
a  situation?  The  only  difference  lies  in  the  fact  that,  between  the  plain- 
tiff and  each  publisher  at  the  time  of  the  failure  to  agree,  there  was  in 
existence  a  valid,  subsisting  contract,  which  included  provisions  for 
deliveries  during  the  then  coming  months,  terminable,  to  be  sure,  upon 
a  fmhire  to  agree.  As  the  price  for  each  quarter  was  to  be  fixed  be- 
fore the  end  of  the  preceding  quarter,  and  the  contract  was  only  to 
be  terminated  if  there  was  a  failure  to  agree,  there  was  implied  in 
«ach  contract  an  obligation  to  attempt  to  agree  during  the  time  that 
the  contract  was  otherwise  binding  upon  the  plaintiff  and  the  news- 
paper publisher.  Agreement  necessarily  imports  negotiation.  The 
agreements  as  to  price  before  the  close  of  each  preceding  quarter 
"had  continued  the  original  contract  in  force  throughout  1919,  and 
the  situation  at  the  close  of  1919  was  the  same  as  at  the  close  o£ 
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the  first  three  months.  Under  these  circumstances,  as  long  as  the  con- 
tract remained  binding  upon  the  parties,  an  underlying  implied  clause 
requiring  good  faith  in  negotiating  the  price  must  be  read  into  the  con- 
tract. 

In  Brassil  v.  Maryland  Casualty  Co.,  210  N.  Y.  235,  241,  104  N.  E. 
622,  624  (ly.  R.  A.  191 5 A,  629),  Judge  Werner,  writing  for  the  court 
(though  in  relation  to  a  different  kind  of  contract),  said : 

"But  there  is  a  contractual  obligation  of  universal  force  which  underlies 
all  written  agreements.  It  is  the  obUgation  of  good  faith  In  carrying  out 
what  la  written." 

In  Smith  v.  United  Traction  &  Electric  Co.,  49  App.  Div.  641,  63 
N.  Y.  Supp.  665,  affirmed  168  N.  Y.  597,  61  N.  E.  1134,  upon  the 
opinion  below,  the  parties  entered  into  a  contract  that  they  were 
to  co-operate  to  effect  a  foreclosure  sale  of  certain  railway  prop- 
erty, and  to  transfer  the  property  to  some  new  corporation  to  be  or- 
ganized for  that  purpose,  and  the  contract  contained  a  clause  that  the 
defendant  should  furnish  such  amount  of  cash  as  might  be  required 
to  purchase  the  property  "at  such  price  as  may  be  hereafter  mutually 
agreed  upon  by  and  between  the  parties  hereto  to  have  bid  upon  the 
same."    And  Justice  Rumsey  wrote  in  respect  thereto: 

"Thus  it  will  be  seen  that  the  contract  did  not  require  the  defendant  ab- 
solutely to  furnish  such  amount  of  money  as  was  necessary  to  bid  in  the 
property  at  the  foreclosure  sale,  but  such  amount  as  should  thereafter  be 
agreed  upon  between  the  parties  to  the  contract  It  is  suggested  by  the  de- 
fendant that  the  contract  was  not  a  complete  one,  but  was  simply  in  that 
regard  an  agreement  to  agree  upon  the  price,  and  in  the  absence  of  a  final 
agreement  as  to  price,  no  action  could  lie  for  the  failure  to  bid  the  property 
in  at  a  price.  We  think,  however,  that  the  contract  should  not  be  quite 
so  strfctly  construed,  but  it  may  fairly  be  interpreted  as  calling  upon  each 
party  to  use  reasonable  and  fair  efforts  to  agree  upon  a  price  for  which  the 
property  would  be  bid  off  on  the  sale;  and  if  the  defendant  refused  to  make 
reasonable  efforts  to  agree,  or  to  consult  or  negotiate  with  the  plaintiff's  as- 
signors, and  so  refused  in  bad  faith  with  the  intent  that  It  should  not  be  put 
In  a  position  to  bid  off  the  property  because  no  price  was  agreed  upon,  such 
conduct  would  be  a  violation  of  its  agreement  for  which  it  might  be  held 
liable  in  damages." 

Although  the  principle  thus  stated  was  not  essential  to  the  decision 
in  that  case,  it  is  applicable  to  the  plaintiff's  duty  in  this  case  during 
the  time  that  the  plaintiff  was  bq^nd  By  contract  with  the  newspaper 
purchasers. 

In  Wood  V.  Ivucy,  Lady  Duff-Gordon,  222  N.  Y.  88,  118,N.  E.  214, 
it  was  said : 

"A  promise  may  be  lacking,  and  yet  the  whole  writing  may  be  'Instinct  with 
an  obligation,'  imperfectly  expressed.  ♦  •  ♦  If  that  is  so,  there  is  a  con- 
tract." 

See  Patterson  v.  Meyerhofer,  204  N.  Y.  96,  97  N.  E.  472;  Cams 
V.  Bassick,  187  App.  Div.  280,  175  N.  Y.  Supp.  670. 

None  of  the  cases  cited  by  the  respondent,  so  far  as  I  have  dis- 
covered, relate  to  a  situation  where  the  parties  who  were  negotiat- 
ing were  bound  by  a  subsisting  valid  contract  to  negotiate.  In  each 
case  uncertainty  and  indefiniteness  permeated  the  entire  arrangement 
from  its  inception,  although  in  some  of  the  cases  collateral  agreements 
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existed  for  limited  periods  of  time,  which  did  not,  however,  obviate 
the  indefiniteness  of  the  original  instruments. 

[3]  If,  then,  good  faith  was  necessary,  and  there  was  a  breach 
by  the  plaintiff  in  this  respect,  the  defendant  is  entitled  to  commissions, 
on  the  principle  that  the  broker  is  not  to  be  deprived  of  his  commis- 
sions by  the  act  of  the  principal  in  failing  to  fulfill  his  obligations^ 
Sibbald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441 ; 
Gilder  v.  Davis,  137  N.  Y.  504,  33  N.  E.  599,  20  L.  R.  A.  398;  Colvin 
V.  Post  Mortgage  &  Land  Co.,  225  N.  Y.  510,  122  N.  E.  454.  The 
case  was  correctly  submitted  to  the  jury,  and  the  verdict  was  not 
against  the  weight  of  the  evidence. 

Order  reversed,  and  verdict  reinstated,  with  costs.  All  concur  ex- 
cept KRUSE,  P.  J.,  who  dissents  in  memorandum.  See  201  App,  Div. 
403, 194  N.  Y.  Supp.  482. 


(118  Misc.  Bep.  516) 

WATERLOO  WOOLEN  MFG.  CO.  V.  STATE. 

(Court  of  Claims  of  New  York.    May  5«  1922.) 

r.  Canals  ^=:»1 8— Appropriation  for  award  of  damages  oaused  by  canal  construc- 
tion held  not  to  authorize  claim  for  consequential  damages. 

The  provislou  in  Laws  1909,  c.  391,  §  6,  making  an  appropriation  for 
carryUig  out  tiie  improvement  of  the  Cayuga  and  Seneca  Canal  therein 
authorized,  and  for  the  payment  of  awards  by  the  Court  of  Claims  for 
compensation  for  lands  appropriated  or  damages  caused  by  the  work  of 
improvement,  was  not  intended  to  authorize  the  allowance  of  claims  for 
consequential  damages  resulting  from  the  prosecution  of  the  work  without 
negligence,  but  was  intended  to  cover  the  damage  to  the  portions  of  land 
not  appropriated,  and  such  damage  as  would  be  recoverable  from  a  private 
corporation  undertaking  the  work,  as  to  which  the  state  had  waived  its 
immunity  by  Canal  Law,  §  47. 

2.  States  ^s»ll2-*Not  liable  in  tort,  In  absence  of  statute  waiving  Immunity. 

In  the  absence  of  any  statute  waiving  immunity  and  assuming  liability, 
the  state  cannot  be  held  liable  in  tort,  and  a  statute  waiving  that  im- 
munity would  be  in  derogation  of  the  sovereignty  of  the  state,  and  must  be 
strictly  construed. 

3.  States  «=s>l  84— Statute  prohlbltfiig  Implied  liability  held  a  general  limttatten  of 

power  of  Court  ef  Claims,  and  controlling,  In  absence  of  plain  provision  to  the 
contrary. 

Court  of  Claims  Act,  f  26,  providing  that  liability  shall  not  be  Implied 
'against  the  state,  and  that  no  award  shall  be  made  on  any  claim  against 
the  state,  except  on  such  legal  evidence  as  would  establish  liability  against 
an  individual  or  corporation,  is  a  general  limitation  on  the  ^wer  of  the 
Court  of  Claims  to  make  an  award  against  the  state,  and  is  controlling  in 
every  case,  unless  there  4s  another  statute  whose  plain  and  unmistakable 
provisions  supersede  its  authority. 

4.  Canals  ^=s>  18— Statutes  must  be  construed  to  harmonizs,  If  possible. 

Laws  1909,  c.  891,  §  6,  making  an  appropriation  for  the  payment  of  an 
award  by  the  (?ourt  of  Claims  for  damages  caused  by  canal  improvement 
work,  must  be  construed,  if  possible,  to  harmonize  with  Court  of  Claims 
Act,  I  26,  limiting  the  power  of  the  court  to  make  awards  on  claims 
against  th^  state. 

5.  Canals  ^=s»l8— Canal  Law  merely  consents  that  state  be  treated  as  private 

corporation  in  respect  to  canals. 

Canal  Law,  §  47,  consenting  that  the  state  shall  be  held  liable  on  ac- 
count of  all  matters  resulting  from  the  conduct  of  an  officer  having  charge 
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of  Its  canals,  where  on  a  similar  state  of  facts  an  individnal  or  corpora- 
tion would  be  liable,  merely  waives  the  state's  immunity  from  liability  on 
account  of  its  sovereignty,  but  does  not  make  it  liable  in  a  ca^e  where  an 
individual  or  corporation  doing  the  work  would  not  be  liable. 

6.  Eminent  domain  <$==>27r— Consequential  damages  from  public  work  under  leg- 

ielative  autiiorlty,  without  negligence,  are  not  recoverabie. 

No  recovery  can  be  had,  even  against  individuals  or  corporations,  for 
consequential  damages  resulting  from  a  public  work  prosecuted  in  the 
public  interest,  without  trespass  or  negligence,  j;)ursuant  to  legislative 
authority  and  direction. 

7.  Eminent  domain  ^==>27 1— Damages  not  consequential,  where  there  Is  a  taking 

of  privace  property  or  Its  equivalent. 

Where  there  is  a  taking  of  private  property,  or  a  destruction  thereof, 
which  is  the  equivalent  of  a  taking,  the  damages  are  not  consequential, 
and  compensation  must  be  made,  notwithstanding  the  public  character  of 
the  work. 

If.  Nuisance  <$==>64— Prosecution  of  public  work  dots  not  authorize  maintenance  of 
public  nuisance. 

The  rule  protecting  a  person  ^igaged  in  public  work  from  liability  for 
consequential  damages  does  not  give  protection  against  liability  for  the 
maintenance  of  a  public  nuisance. 

9.  Eminent  domain  $=:»l  12— Consequential  damages  recoverable  In  disputes  be> 

iween  riparian  operators  not  involving  public  work. 

In  disputes  between  riparian  proprietors  as  to  the  reasonable  uses  of  a 
stream,  where  there  is  no  public  work  and  no  legislative  authority,  the 
principle  relieving  the  person  doing  the  work  from  liability  for  conse- 
quei^tial  damages  does  not  apply. 

10.  Canals  ^=s>  1 8— Deepening  canal  held  publlo  work,  preventing  recovery  ef  oon> 
sequential  damages. 

The  work  of  widening,  deepening,  and  straightening  the  Cayuga  and 
Seneca  Canal,  as  authorized  by  Laws  1909,  c.  891,  was  a  public  worK 
authorized  by  the  Legislature,  so  that  the  state  was  not  liable  for  conse- 
quential damages  resulting  from  the  performance  of  the  work  without 
trespass  or  negligence. 

M.  Evidence  ^=>ll— Court  Judicially  knows  Seneca  Outlet  Is  navigable. 

The  fact  that  Seneca  Outlet  was  a  navigable  stream  in  its  natural  state, 
except  at  the  rapids  and  falls  at  Waterloo  and  Seneca  Falls,  Is  a  fact  of 
history  so  well  known  that  it  should  be  Judicially  noticed* 

12.  Navigable  waters  <8=:»l  (3)--NavigaJiility  is  not  affeoted  by  existence  of  rapMa 
or  fails  at  certain  points. 

The  navigability  of  a  stream  is  determined  by  the  nature  of  the  stream 
in  its  entirety,  and. its  general  character  is  not  affected  by  the  existence 
of  rapids  and  falls  at  certain  points. 

13.  Navigable  waters  ^=»7~8tate  had  aathorlty  to  improve  Seneca  Outlet. 

The  state  had  authority  to  straighten,  deepen,  and  widen  Seneca  Out- 
let, whether  that  be  considered  a  navigable  stream  in  Its  natural  state 
or  a  state  canal,  and  the  rule  preventing  recovery  of  consequential  dam- 
ages for  public  work,  performed  without  trespass  or  negligence,  is  not 
limited  to  improvement  of  navigable  waters. 

14w  Eminejit  domain  <s=»M2— Injury  to  factory  by  rolled  water  while  Improvlnir 
navigation  is  consequential. 

Where  the  work  of  improving  the  navigation  of  Seneca  Outlet,  though 
performed  with  due  care,  necessarily  roiled  the  waters  of  the  outlet, 
damages  occasioned  by  such  roiling  to  a  factory  which  took  water  from 
the  outlet  below  the  point  of  improvement,  for  use  in  cleaning  and  dying 
woolens,  was  consequential  only,  and  the  state  is  not  liable  for  such 
damages. 
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Claim  by  the  Waterloo  Woolen  Manufacturing  Company  against 
the  State  of  New  York.  On  motion  by  the  State  to  dismiss  tiie  claim. 
Motion  granted. 

Ernest  G.  Gould,  of  Seneca  Falls  (Northrup  R.  Holmes,  of  Troy,  ©f 
counsel),  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.  (Edward  J.  Mone,  Dfeputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

SMITH,  J.  This  claim  has  been  filed  to  recover  damages  claimed  to 
have  been  suffered  by  claimant  as  the  result  of  the  roiling  of  the  waters 
of  Seneca  Outlet  by  the  state  and  its  contractors  in  the  course  of  the 
work  of  improvement  of  the  Cayuga  and  Seneca  Canal,  pursuant  to  the 
provisions  of  chapter  391  of  the  Laws  of  1909. 

Claimant,  as  its  name  indicates,  is  a  manufacturer  of  woolen  goods, 
and  owns  a  factory  plant  located  on  lands  on  arid  adjacent  to  the  north- 
erly bank  of  Seneca  Outlet  at  Waterloo,  N.  Y.  In  its  manufacturing 
processes  it  uses  a  large  amount  of  water,  whicH,  to  be  suitable  for  its 
use,  must  be  clean  and  clear,  reasonably  free  from  sediment.  The 
water  used  by  claimant  was  that  flowing  in  Seneca  Outlet,  diverted 
therefrom  first  through  the  old  Cayuga-Seneca  Canal,  owned  by  the 
state;  thence  through  a  privately  owned  fallway  or  hydraulic  canal 
to  claimant's  factory.  This  use  of  the  water  was  a  property  right, 
which  claimant  owned  as  an  appurtenance  to  its  lands,  the  ownership  of 
which  it  has  established  by  prima  facie  proof,  uncontroverted  by  any 
evidence  offered  by  the  state. 

In  the  course  of  the  work  of  construction  of  the  new  or  improved 
Cayuga  and  Seneca  Canal,  pursuant  to  the  provisions  of  chapter  391 
of  the  Laws  of  1909,  the  state  by  its  contractors  conducted  quite  ex- 
tensive dredging  operations  in  the  bed  of  Seneca  Outlet  upstream  from 
claimant's  lands,  for  the  purpose  of  forming  a  channel  of  sufficient 
width  and  depth  of  water  for  navigation  purposes.  These  dredging 
operations  extended  from  Waterloo  to  Seneca  Lake,  a  distance  of  be- 
tween 6  and  7  miles.  The  dredging  was  not  confined  at  all  places  to 
the  bed  of  the  stream,  but,  at  points  where  it  was  necessary  in  order  to 
better  the  alignment  or  reduce  the  curvature  of  the  channel,  cuts  were 
made  into  the  banks  and  through  uplands  forming  bends  in  the  stream. 
Of  the  total  length  of  the  canal  from  Waterloo  to  Geneva,  the  aggre- 
gate length  of  the  cuts  through  uplands  was  about  3,900  feet.  At  many 
other  places  the  banks  of  the  stream  were  sliced  off  to  afford  the  re- 
quired width  and  alignment. 

The  dredging  and  excavation  work  was  done  by  the  use  of  a  float- 
ing hydraulic  dredge,  by  means  of  which  the  material  to  be  excavated 
was  loosened  and,  suspended  in  water,  pumped  ashore  behind  dikes 
built  to  retain  it.  This  process  necessarily  and  unavoidably  roiled  the 
water  flowing  in  the  stream,  and  in  this  roiled  and  turbid  state  it  flowed 
down  to  claimant's  factory  in  a  condition  unfit  for  use  in  its  factory. 
The  dredging  work  started  on  or  about  August  13,  1913,  and  continued 
until  about  August  13,  1915.  It  is  conceded  by  claimant  that  the 
dredging  operations  were  intelligently  carried  on,  without  negligence 


Digitized  by 


Google 


158  194  NEW  YORK  SUPPLEMENT  (Ct.  Claims 

or  delay,  and  that  the  roiled  and  turbid  condition  of  the  water  was  the 
inevitable  and  unavoidable  result  of  the  performance  of  the  work. 

To  render  the  water  fit  for  use  during  the  period  of  dredging,  claim- 
ant was  obliged  to  and  did  install  a  filtration  plant,  the  installation  of 
which  was  begun  about  October,  1913,  and  completed  in  December  of 
that  year.  The  operation  of  the  filtration  plant  removed  the  sediment 
fron?  the  water  and  cleansed  it,  so  that  no  damage  resulted  from  the 
use  of  the  water  after  the  completion  of  the  installation  of  the  filtra- 
tion plant.  However,  the  manufacturing  processes  of  claimant  were 
so  carried  on  that  some  goods,  th&  manufacture  of  which  had  com- 
menced before  the  filtration  plant  was  completed,  were  not  finished  and 
in  condition  for  market  until  after  the  installation  of  the  filtration  plant. 
These  goods,  or  a  portion  of  them,  when  finished,  were  of  inferior 
quality,  due  to  the  dirty  water  used  at  the  initial  stages  of  their  man- 
ufacture, and  other  portions,  due  to  the  same  cause,  were  necessarily 
refinished  or  redyed,  or  otherwise  rehandled,  thus  adding  to  the  cost 
of  manufacture;  also,«it  is  claimed,  the  use  of  the  filtration  plant  add- 
ed something  to  claimant's  operating  costs. 

The  facts  as  have  been  stated  have  been  established  by  the  evidence, 
and  in  fact  are  not  seriously,  if  at  all,  disputed  by  the  state,  and  they 
furnish  the  basis  of  the  claim  against  the  state.  At  the  close  of  claim- 
ant's case,  and  again  at  the  close  of  the  whole  case,  the  Attorney  Gener- 
al moved  for  dismissal  of  the  claim,  upon  the  ground  that  tihe  facts 
proven  are  insufficient  to  constitute  a  valid  claim  or  cause  of  action 
against  the  state.  The  specific  proposition  urged  by  thfe  Attorney  Gen- 
eral in  support  of  the  motion  to  dismiss  is  that  the  work  which  the  state 
was  prosecuting  was  the  improvement  of  the  navigability  of  a  navigable 
stream,  a  public  work,  in  the  public  interest,  pursuant  to  the  specific 
authority,  direction,  and  command  of  the  Legislature,  and  that  claim- 
ant's damage,  being  the  consequential,  not  the  direct,  result  of  such 
work,  performed  without  negligence  or  trespass,  is  damnum  absque 
injuria. 

Claimant  does  not  question  the  rule  of  law  invoked  by  the  state,  but 
contends  that  it  is  not  applicable  to  the  facts  of  the  instant  claim,  for 
the  reasons  that  its  damages  are  not  consequential,  but  direct— in  fact, 
that  they  result  from  an  appropriation  of  its  property  for  which  it  is 
entitled  to  compensation  (Const.  U.  S.  Amend.  5 ;  Const.  N.  Y.  .article 
1,  §  6) ;  that  Seneca  Outlet  was  not,  in  its  natural  state,  and  is  not,  a 
navigable  stream ;  and  that  by  virtue  of  the  provisions  of  chapter  147 
of  the  Laws  of  1903  and  chapter  391  of  the  Laws  of  1909,  under  which 
the  work  was  performed,  as  well  as  of  section  47  of  the  Canal  Law 
(Consol.  Laws,  c.  5),  the  Legislature  has  expressly  assumed  liability  for 
all  damages  resulting  from  the  state's  work  of  canal  improvement  and 
maintenance. 

I  find  nothing  in  chapter  147  of  the  Laws  of  1903  or  chapter  391  of 
the  Laws  of  1909  >yhich  waives  any  defense  or  immunity  from  liabil- 
ity available  to  the  state,  or  by  virtue  of  which  the  state  has  assumed 
any  new  liability  in  a  case  such  as  this.  It  is  true  it  has  been  held 
that  by  section  3  of  the  act  of  1903,  "New  bridges  shall  be  built  over 
the  canals  to  take  the  place  of  existing  bridges  wherever  required,  or 
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rendered  necessary  by  the  new  location  of  the  canals,**  the  state  as- 
sumed liability  for  the  cost  of  replacing  bridges  over  the  improved 
canals  (Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  204  N.  Y.  471,  97  N. 
E.  964,  Ann.  Cas.  1913C,  1228);  but  in  the  same  case  it  was  held  that, 
but  for  the  provision  quoted,  there  would  be  no  such  liability. 

Claimant's  brief  quotes  from  the  opinion  of  Judge  Gray  in  Fulton 
Light,  Heat  &  Power  Co.  v.  State,  200  N.  Y.  400,  410,  94  N.  E.  199,  37 
L.  R.  A.  (N.  S.)  307,  the  expression,  "The  act  [chapter  365  of  the  Laws 
of  1906,  amending  chapter  147  of  the  Laws  pf  1903]  provides  that 

*  *  *  the  Court  of  Claims  should  have  jurisdiction  to  determine  the 
amount  of  compensation  for  lands,  structures  and  waters  so  appropriat- 
ed, or  damages  caused  by  the  work  of  improvement ;  but  the  italicized 
words  do  not  appear  in  the  statute  and  in  Judge  Gray's  opinion  do  not 
purport  to  have  been  quoted  from  it.  In  the  Fulton  Case  there  was 
a  formal  appropriation  of  claimant's  lands  and  water  rights,  for  which 
it  was  held  compensation  must  be  made ;  such  compensation  necessarily 
including  not  only  the  value  of  the  lands  and  water  rights  appropriated, 
but  the  damage  to  unappropriated  lands  caused  by  the  appropriation, 
which  made  the  language  quoted  from  Judge  Gray  apt  and  appropriate 
to  the  facts  of  that  case. 

[1]  In  support  of  its  contention  that  the  Legislature,  by  enacting 
chapter  391  of  the  Laws  of  1909,  has  assumed  liability  for  all  dam- 
ages resulting  from  the  improvement  thereby  authorized,  claimant  cites 
section  6  of  that  £.ct,  which  provides : 

"The  sum  of  oae  million  dollars  ($1,000,000)  is  hereby  appropriated,  pay- 
able out  of  the  moneys  realized  from  the  sale  of  bonds  as  provided  by  section 
two  of  this  act,  and  from  the  proceeds  of  the  sale  of  abandoned  lands  as 
provided  in  section  five  of  chapter  one  hundred  and  forty-seven  of  the  laws 
of  nineteen  hundred  and  three,  to  be  expended  to  carry  ovrt  the  purposes  of 
this  act;  said  snm  of  one  million  dollars  to  be  paid  by  the  treasurer  on  thtf 
warrant  of  the  comptroller,  after  due  audit  by  him,  upon  the  presentation  of 
the  draft  of  the  superintendent  of  public  works  to  the  order  of  the  contractor, 
If  for  construction  work,  or  to  his  own  order  if  for  the  completion  by  him  of 
any  unfinished  contract  or  for  advertising  for  miscellaneous  expenses  con- 
nected with  the  said  work,  or  upon  the  presentation  of  the  drafts  of  the 
state  engineer  for  supervising  or  engineering  expenses  in  connection  with  said 
work  or  i:q;>on  the  presentation  by  the  comptroller  of  accounts  for  miscella- 
neous expenses  or  on  the' pre^sentation  of  awards  by  the  Court  of  Ctaime, 

•  •  •  for  compensation  for  lands  appropriated  as  provided  in  section  four 
of  said  act  [chapter  147.  Laws  of  1903  as  amended!,  or  damages  caused  hy 
the  work  of  improvement  hereby  authorized" 

It  is  that  part  of  the  statute  which  I  have  italicized  which  claimant 
urges  is  an  assumption  of  liability  for  all  damages  of  any  kind  resulting 
from  the  work  of  the  improvement.  I  do  not  think  the  statute  discloses 
any  such  intention.  It  is  merely  a  provision  appropriating  money, 
which  makes  available  the  proceeds  of  the  bond  issue  for  the  speci- 
fied uses,  including  such  awards  against  the  state  as  might  be  made  by 
the  Court  of  Claims  for  compensation  or  damages,  or  both,  according 
to  existing  principles  of  law  properly  applicable  to  tlie  claims  on  which 
the  awards  might  be  made. 

It  is  clear  that,  where  it  was  necessary  to  appropriate  private  lands 
for  the  purpose  of  the  canal  improvement,  compensation  must  be 
made,  which  compensation  must  include,  not  only  the  value  of  the  lands 
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appropriated,  but  as  well  the  damage  to,  or  the  amomit  of  the  diminu- 
tion in- value  of,  lands  remaining  unappropriated.  These  damages,  of 
course,  must  and  would  be  included  in  tiie  awards  of  the  Court  of 
Claims  when  awarding  compensation  on  account  of  the  taking  of  pri- 
vate property,  and  of  course  provision  must  be  made  for  the  pa3anerit 
of  such  damages.  Also  by  section  47  of  the  Canal  Law,  the  provisions 
of  which  will  be  considered  later,  the  state  had  waived  its  sovereignty 
to  the  extent  of  placing  itself  in  the  same  category  with  individuals  and 
corporations,  and  subjected  itself  to  the  same  principles  of  law  as  to 
claims  for  damages  arising  out  of  its  canals,  and  had  conferred  upon 
the  Court  of  Claims  jurisdiction  to  hear  and  determine  such  claims. 
By  virtue  of  this  provision  valid  claims  against  the  state  had  arisen, 
and  no  doubt  would  arise  in  the  course  of  the  improvement  of  the 
Cayuga  and  Seneca  Canal.  Necessarily  provision  must  be  made  to 
render  moneys  available  for  the  payment  of  such  claims  after  awards 
by  the  Court  of  Claims. 

There  might  likewise  be  valid  claims  for  damages  arising  out  of  con- 
tracts for  construction  work,  which  would  also  be  subject  to  the  juris- 
diction of  the  Court  of  Claims,  whose  awards  must  be  paid.  Here  was 
sufficient  reason  for,  and  sufficient  explanation  of,  the  language  of  the 
statute  making  moneys  available  for  the  payment  of  such  awards. 
This  statute  discloses  no  intention  to  assume  new  and  unprecedented 
liabilities,  and  its  distortion  to  include  any  such  an  intention  would  be 
unwarranted. 

[2]  In  the  absence  of  any  statute  waiving  immunity  and  assuming 
liability,  the  state  cannot  be  held  liable  in  tort.  A  statute  waiving  im- 
munity and  assuming  liability  would  be  in  derogation  of  the  sovereignty 
of  the  state.  Such  statutes  must  be  strictly  construed,  and  a  waiver  of 
immunity  from  liability  must  be  clearly  expressed.  Smith  v.  State, 
227  N.  Y.  405,  410, 125  N.  E.  841, 13  A.  L.  R.  1264. 

[3,  4]  Furthermore,  section  26  of  the  Court  of  Claims  Act,  being 
Laws  1920,  c.  922  (formerly  a  part  of  section  264  of  the  Code  of  Civil 
Procedure),  provides : 

"In  no  case  shall  any  liability  be  Implied  against  the  state,  and  no  award 
shaU  be  made  on  any  claim  against  the  state  except  upon  such  legal  evidence 
as  would  establish  liability  against  an  individual  or  corporation  in  a  court 
ol  law  or  equity." 

This  is  a  general  limitation  upon  the  power  of  this  court  to  make  an 
award  on  any  claim  against  the  state,  and  is  controlling  in  every  case, 
unless  there  is  another  statute  whose  plain  and  unmistakable  provisions 
supersede  its  authority.  This  statute  must  be  considered,  in  seeking 
to  determine  whether  any  new  and  unusual  liability  has  been  assumed 
by  the  state  by  the  enactment  of  section  6  of  chapter  391  of  the  Laws 
of  1909.  A  harmonious  construction  of  both  must  be  adopted,  if  that 
is  possible  (36  Cyc.  1146)  as  it  is  here.  There  is  no  conflict,  real  or 
apparent.  The  act  of  1909  merely  appropriates  money  to  pay  awards 
which  may  be  made  upon  any  claim  against  the  state,  established  by  evi- 
dence of  facts  which,  hy  the  application  of  existing  principles  of  law, 
would  establish  liability  against  an  individual  or  corporation  if  proven 
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in  a  court  of  law  or  equity  in  an  action  against  such  individual  or  cor- 
poration. 

[6]  By  section  47  of  the  Canal  Law  the  state  has  consented  to  be 
held  liable  on  accoimt  of  all  matters  resulting  or  arising  from  the  neg* 
lect  or  conduct  of  any  officer  of  the  state  having  charge  of  its  canals,  or 
arising  or  resulting  from  any  matter  or  thing  connected  with  the  canals, 
where,  on  a  similar  state  of  facts,  an  individual  or  a  corporation  would 
be  liable.  The  section  does  nothing  more  than  waive  the  state's  im- 
munity from  liability  on  account  of  its  sovereignty,  and  consent  that 
in  matters  connected  with  or  arising  out  of  its  canal  system  it  be  treat- 
ed, as  to  liability  for  its  acts,  as  an  individual  or  corporation  would  be 
treated  in  like  circumstances.  Sipple  v.  State,  99  N.  Y.  284,  1  N.  E. 
892,  3  N.  E.  657;  Splittprf  v.  State,  108  N.  Y.  205,  213,  15  N.  E.  322; 
Bowen  v.  State,  108  N.  Y.  166,  169,  15  N.  E.  56. 

[8]  Would  an  individual  or  a  corporation  be  liable  for  damages  such 
as  claimant  has  suffered,  were  he  or  it  carrying  on  similar  work  under 
legislative  authority  and  direction  7  It  is  a  setded  and  well-understood 
principle  of  law  that  no  recovery  can  be  had  for  consequential  damages 
resulting  from  a  public  work  prosecuted  in  the  public  interest,  without 
trespass  or  negligence,  pursuant  to  legislative  authority  and  direction. 
Lansing  v.  Smith,  8  Cow.  146;  Ely  v.  City  of  Rochester,  26  Barb. 
133;  Radcliff's  Executors  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195,  53 
Am.  Dec.'357;  Bellinger  v.  New  York  Cent.  R.,  23  N.  Y.  42;  Atwater 
v.  Tmstees  of  the  Village  of  Canandaigua,  124  N.  Y.  602, 27  N.  E.  385 ; 
Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  156,  31  N.  E.  328,  17  L. 
R.  A.  220,  30  Am.  St.  Rep.  649;  Fries  v.  New  York  &  H.  R.  R.  Co., 
169  N.  Y.  270,  276,  62  N.  E.  358;  Smith  v.  Boston  &  Albany  R.  R. 
Co.,  181  N.  Y.  132,  73  N.  E.  679;  Gordon  v.  EUenville  &  Kingston  R. 
R.  Co.,  195  N.  Y.  137,  88  N.  E.  14,  47  h.  R.  A.  (N.  S.)  462;  Chase- 
Hibbard  Miffing  Co.  v.  City  of  Elmira,  207  N.  Y.  460,  101  N.  E.  158, 
47  L.  R.  A.  470;  Ramme  v.Long  Island  R.  R.  Co.,  226  N.  Y.  327,  334, 
123  N.  E-  747;  Warner  v.  State,  132  App.  Div.  611,  117  N.  Y.  Supp. 
108;  Id..  204  N.  Y.  682,  98  N.  E.  1118;  Pumpelly  v.  Green  Bay  & 
M,  Canal  Co.,  80  U.  S.  (13  Wall.)  166,  20  L.  Ed.  557;  Transportation 
CbrV.  Chicago,  99  U.  S.  635,  25  L.  Ed.  336;  Manigault  v.  Springs, 
199  U.  S.  475, 26  Sup.  Ct.  127,  50  L.  Ed.  274;  Bedford  v.  U.  S.,  192  U. 
S.  217,  24  Sup.  Ct.  238,  48  L.  Ed.  414;  Jackson  v.  U.  S.,  230  U.  S.  1, 
11,  33  Sup.  Ct.  1011,  57  L.  Ed.  1363.  This  immunity  from  liability  for 
consequential  damages  extends  to  individuals  and  corporations,  when 
such  individtials  and  corporations  have  been  designated  and  authorized 
by  the  Legislature  to  perform  a  designated  work  in  the  public  interest, 
as  the  cases  dted  above  hold. 

[7,  8]  Of  course,  if  there  is  a  taking  of  private  property,  or,  which 
is  the  equivalent  of  a  taking,  private  poperty  is  destroyed,  the  damages 
are  not  consequential,  and  compensation  must  be  made.  Oswego  &  Sy- 
racuse R.  R.  Co.  V.  State,  226  N.  Y.  351, 124  N.  E.  8 ;  American  Wool- 
en Co.  V.  State,  195  App.  Div.  698,  187  N.  Y.  Supp.  341 ;  Pumpelly 
V.  Green  Bay  &  M.  Canal  Co.,  supra ;  U.  S.  v.  Lynah,  188  U.  S.  445, 
23  Sup.  Ct.  349,  47  L.  Ed.  539;  Huffmire  v.  City  of  Brooklyn,  162  N. 
Y.  584,  57  N.  E.  176,  48  L.  R.  A.  421 ;  U.  S.  v.  Cress,  243  U.  S.  316^ 
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37  Sup.  Ct.  380,  61  L.  Ed.  746.  Nor  will  an  individual  or  corporation 
be  protected  by  this  rule  in  the  maintenance  of  a  public  nuisance. 
Noonan  v.  City  of  Albany,  79  N.  Y.  470,  35  Am.  Rep.  540;  Chapman 
V.  City  of  Rochester,  110  N.  Y.  273, 18  N.  E.  88, 1  L.  R.  A.  296,  6  Am. 
St.  Rep.  366;  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136,  4  N.  E.  321, 
54  Am.  Rep.  664;  HufFmire  v.  City  of  Brooklyn,  supra;  Fonda  v. 
Village  of  Sharon  Springs,  70  Misc.  Rep.  101,  128  N.  Y.  Supp.  147; 
Mann  v.  Willey,  51  App.  EHv.  169,  64  N.  Y.  Supp.  589;  Sammons  v. 
Gloversville,  175  N.  Y.  346,  67  N.  E.  622. 

[9]  The  principle  is  not  involved  in  cases  of  disputes  between  ri- 
parian proprietors  as  to  the  reasonable  uses  of  a  stream  of  water,  where 
there  is  no  public  work  and  no  legislative  authority  or  direction. 
Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142,  51  L.  R. 
A.  687,  79  Am.  St.  Rep.  643 ;  Storm  King  Paper  Co.  y.  Firth  Carpet 
Co.,  184  App.  Div.  514,  172  N.  Y.  Supp.  33;  Whalen  v.  Union  Bag 
&  Paper  Co.,  208  N.  Y.  1,  101  N.  E.  805 ;  Western  New  York  Water 
Co.  V.  City  of  Niagara  Falls,  91  Misc.  Rep.  73,  154  N.  Y.  Supp.  1046; 
Id.,  176  App.  EKv.  944, 162  N.  Y.  Supp.  1149;  Id.,  226  N.  Y.  671,  123 
N.  E.  894. 

[10]  In  the  instant  case,  there  was  being  performed  a  work  of  great 
importance  in  the  public  interest.  It  wa$  being:  performed  pursuant 
to  specific  legislative  authority  and  direction.  The  statute  directed  to 
be  performed  the  specific  work  of  which  claimant  complains.  The  Cay- 
uga-Seneca Canal  could  not  be  widened,  deepened,  and  straightened 
without  roiling  its  water.  This,  claimant  admits,  was  the  inevitable  and 
unavoidable  result  of  the  work,  which  was  performed  expeditiously 
and  without  trespass  or  negligence.  The  state  was  exercising  its  legal 
rights  in  improving  this  canal. 

[11]  Seneca  Outlet  is  a  navigable  stream  and  was  such  in  its  nat- 
ural state.  That  it  was  navigable  and  navigated  in  its  natural  state, 
except  at  the  rapids  and  falls  at  Waterloo  and  Seneca  Falls,  is  a  fact 
which  history  records,  so  well  known  as  that  it  may  and  should  be 
judicially  noticed.  De  Camp  v.  Thomson,  16  App.  Div.  528,  44  N.  Y. 
Supp.  1014;  BuflFalo  Pipe  Line  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
10  Abb.  N.  C.  107.  Also  the  fact  has  been  satisfactorily  established 
'by  undisputed  evidence  in  the  record.  In  an  action  brought  by  this 
claimant  against  a  state  officer,  it  was  found  and  decided  as  a  fact 
that  this  stream  is  a  navigable  public  highway.  Waterloo  Woolen  Mfg. 
Co.  V.  Shanahan,  128  N.  Y.  345,  356,  28  N.  E.  358,  14  L.  R.  A.  481. 

[12]  It  is  the  nature  of  the  stream  in  its  entirety  which  determines 
its  character  as  to  navigability,  and  its  general  character  is  not  affected 
by  the  fact  of  the  rapids  and  falls  at  Waterloo  and  Seneca  Falls.  Mor- 
gan V.  King,  35  N.  Y.  454,  91  Am.  I>ec.  58;  In  re  State  Reservation 
ComVs,  37  Hun,  537 ;  St.  Anthony  Falls  Water  Power  Co.  v.  Board  of 
Water  Commissioners,  168  U.  S.  349,  18  Sup.  Ct.  157,  42  L.  Ed.  497. 

[13, 14]  But  whether  the  Outlet  be  considered  as  a  navigable  stream 
or  as  a  state  canal,  the  result  is  the  same.  In  eitlier  case  the  state  had 
the  right  to  improve  navigation  conditions.  Nor  is  the  rule  invoked 
by  the  state  confined  in  its  application  to  works  of  improving  naviga- 
tion. .  It  is  equally  applicable  to  building  a  railroad  and  grading  a  street 
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None  of  claimant's  property  has  been  taken,  nor  fcas  there  been  any 
invasion  of  its  lands.  There  has  been  no  addition  to  water  of  any 
chemicals  or  other  foreign  substance,  no  pollution,  no  public  or  private 
nuisance.  *  The  interference  with  claimant's  use  of  the  water  was  not 
permanent  but  temporary.  The  dredging  operations  were  carried  oi\ 
above  the  falls  at  Waterloo,  upstream  from  claimant's  lands,  and  in 
that  part  of  the  stream  which  had  always  been  practically  navigable, 
and  which  for  scores  of  years  had  been  a  part  of  the  state's  canal  sys- 
tem, actually  and  extensively  navigated.  No  waters  which  would  other- 
wise have  flowed  over  or  along  claimant's  lands  have  been  diverted 
therefrom,  nor  is  any  such  claim  made. 

It  IS  not  even  claimed  that  the  roiled  water  flowing  on  down  past 
claimant's  lands  in  any  way  damaged  claimant's  land  or  other  property. 
It  was  not  until  the  claimant  by  artificial  means  diverted  the  roiled 
water  from  tfee  stream  and  led  it  into  its  factory  that  damaee  ensued. 
That  damage  was  not  direct,  nor  did  it  constitute  a  taking  of  its  prop- 
erty. The  damage  was  purely  consequential.  Upon  a  similar  state 
of  facts  recovery  could  not  be  had  against  an  individual  or  corporation, 
and  hence  cannot  be  had  against  the  state.  The  motion  to  dismiss 
should  be  granted,  with  an  exception  to  claimant.  An  oider  to  that 
effect  may  be  entered. 

Having  reached  the  conclusion  that  the  claim  should  be  dismissed 
as  matter  of  law,  the  requests  for  findings  of  fact  have  not  been  passed 
upon,  and  no  findings  of  fact  have  been  made. 

Ordered  accordingly. 

ACKERSON,  P.  J.,  concurs. 


ai8  Misc.  Rep.  874) 

INDUSTRUL  DISTILLING  CO.  v.  STATE 

(Court  of  Claims  of  New  Tork.   May  12,  1922.) 

Canals  ^s>l8— Not  liable  for  consequential  damages  occasioned  to  distillery  by 
roiling  water  In  Improving  canal. 

Where  the  water  of  iSeneca  Outlet  was  necessarily  rolled  by  the  state 
aDd  its  contractors  in  improving  the  Cayuga  and  Seneca  Canals,  pursuant 
to  Laws  1909,  c.  391,  the  expense,  to  a  distiUery  using  the  waters,  of  the 
Installation  and  use  of  a  filtration  system,  was  consequential  damage  only, 
for  which  the  state  is  not  liable. 

Claim  by  the  Industrial  Distilling  Company  against  the  State  of 
New  York.    Claim  dismissed. 

Decker  &  Menzie,  of  Rochester,  for  claimant. 
Charles  D.  Newton,  Att>-.  Gen.  (Edward  J.  Mone,  Deputy  Atty.  Gen., 
of  counsel),  for  the  State. 

SMITH,  J.  This  daim  has  been  filed  to  recover  damages  sustained 
by  claimant  as  the  result  of  the  roiling  of  the  waters  of  Seneca  Outlet 
by  the  state  and  its  contractors  in  the  course  of  the  work  of  improve- 
ment of  the  Cayuga  and  Seneca  Canals  pursuant  to  the  provisions  of 
chapter  391  of  the  Laws  of  1909.    Jurisdiction  to  hear  and  determine 
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this  claim  was  conferred  upon  the  Court  by  a  special  act  of  the  Legis- 
lature (chapter  706  of  the  Laws  pi  1921)  after  the  claim  had  been  tried. 
It  has  been  stipulated  that  said  act  shall  be  regarded  as  in  evidence  and 
considered  in  the  disposition  of  the  claim. 

It  is  not  claimed  that  the  act  above  referred  to  does  more  than  con- 
fer jurisdiction  upon  the  court  to  hear  and  determine  the  claim.  It  is 
not  claimed  that  it  assumes  any  liability.  Claimant  owns  lands  bor- 
dering bn  Seneca  Outlet,  the  waters  of  which  were  roiled  by  the  dredg- 
ing and  excavating  operations  of  the  state  in  and  adjacent  to  the  stream 
westerly  of  and  upstream  from  claimant's  land.  The  roiled  waters  were 
unsuitable  for  claimant's  use  in  its  distilling  business,  as  a  result  of 
which  claimant  was  obliged  to  and  did  install  a  filtration  plant  to  cleanse 
the  water,  and  now  seeks  to  recover  the  cost  thereof,  together  with 
certain  other  expenses  from  the  state. 

There  has  been  no  appropriation  or  other  taking  or  trespass  upon 
any  lands  belonging  to  claimant.  It  is  conceded  that  the  work  of  the 
state  was  performed  without  negligence  and  expeditiously,  and  that 
the  roiling  of  the  water  was  the  inevitable  and  unavoidable  result  of 
the  state's  work,  which  was  being  performed  pursuant  to  the  express 
authorization  and  direction  of  the  Legislature  and  in  strict  accordance 
with  such  authorization  and  direction.  Such  damage  as  claimant  has 
suffered  is  the  consequential  damage  resulting  from  the  performance 
by  state  officers  of  a  public  work  in  the  public  interest,  pursuant  to  the 
express  direction  and  authorization  of  the  Legislature,  without  trespass 
or  negligence. 

This  claim  is  similar,  in  all  material  respects,  to  the  claim  of  the 
Waterloo  Woolen  Manufacturing  Company  against  the  state,  recently 
decided  by  this  court,  wherein  it  was  held  that  damages  such  as  claim- 
ant herein  has  suffered  under  a  similar  state  of  facts  are  not  recoverable 
against  the  state.  Waterloo  Woolen  Manufacturing  Co.  v.  State  (N. 
Y.  Ct.  CI.)  118  Misc.  Rep.  516,  194  N.  Y.  Supp.  155;  RadclifF's  Exec- 
utors V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  357; 
Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  42 ;  Atwater  v.  Trus- 
tees of  the  Village  of  Canandaigua,  124  N.  Y.  602,  27  N.  E.  385 ; 
Gordon  v.  Ellenville  &  Kingston  R.  Co.,  195  N.  Y.  137,  88  N.  E. 
14,  47  L.  R.  A.  (N.  S.)  462;  Cliase-Hibbard  Milling  Co.  v.  City  of 
Elmira,  207  N.  Y.  460,  101  N.  E.  158,  47  L.  R.  A.  (N.  S.)  470;  War- 
ner  v.  State,  132  App.  Div.  611,  117  N.  Y.  Supp.  108,  affirmed  204  N. 
Y.  682,  98  N.  E.  1118. 

Upon  the  trial,  and  at  the  close  of  the  whole  case,  the  Attorney  Gen- 
eral moved  for  the  dismissal  of  the  claim  upon  the  ground  that  the  facts 
as  proven  do  not  constitute  a  valid  claim  or  cause  of  action  against  the 
state.  For  the  reasons  above  stated,  the  motion  should  be  granted  and 
the  claim  dismissed.  An  order  to  that  effect  may  be  entered,  and  an 
exception  on  behalf  of  claimant  noted  in  the  record  of  the  case. 

Ordered  accordingly, 

ACKERSON,  P.  J.,  concurs. 
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ai8  Misc.  Bep.  605) 

M.  L.  IMPROVEMENT  CORPORATION  v.  STATE. 

(Court  of  Olaims  of  New  York.    May  10,  1922.) 

1.  Landlortf  and  tenant  ^c»  1 95  (2)— Lessor  need  not  relet,  on  lessee's  abandon- 

ment prior  to  expiraiion  of  tern. 

On  lessee's  breach  of  a  lease  by  vacating  the  premises  before  the  ex- 
piration of  the  term,  lessor  was  not  obliged  to  relet  to  reduce  the  damages. 
In  the  absence  of  a  defeasance  covenant,  as  such  action  would  amount  to 
an  acceptance  of  lessee's  surrender  and  release  it  from  further  liability. 

2.  Landlord  and  tenant  ^=s>195(2)— Letter  authorizing  lessor  to  relet  abandoned. 

premises  held  not  equivalent  to  nefeasanoe  olanse. 

A  letter  from  lessee,  notifying  lessor  of  the  vacation  of  the  premises 
and  that  he  was  at  liberty  to  relet  them,  though  coupled  with  subse- 
quent efforts  to  relet,  was  not  equivalent  to  a  defeasance  clause,  under 
which  lessor  might  have  re-entered  and  relet  without  releasing  lessee 
from  further  liability ;  the  letter  containing  no  agreement  to  pay  any  de- 
ficiency. 

3.  States  ^=984^1  ndustrlal  eommlssloner  eannet  agree  to  pay  deflolency  In  rent 

on  reletting  abandoned  promises. 

The  Industrial  commissioner  has  no  authority  to  make  an  agreement 
with  the  lessor  of  premises  abandoned  by  the  commission  to  pay  any 
deficiency  between  the  agreed  rent  for  the  balance  of  the  term  and  the 
amount  obtained  on  reletting. 
4w  States  ^s»l84— iRent  Installments  due  from  state  more  than  six  months  be- 
fore filing  notlee  of  intention  to  file  dalm  barred  by  statute. 

Where  the  starte  abandoned  leased  premises  before  the  expiration  of 
the  term,  the  Court  of  Claims  had  no  jurisdiction  to  allow  lessor's  claim 
for  unpaid  monthly  Installments  falling  due  more  than  six  months  be- 
fore fiUng  notice  of  Intoition  to  file  a  claim ;  each  installment,  when  due, 
constituting  a  separate  and  independent  cause  of  action,  in  the  absence  of 
a  defeasance  clause,  under  which  lessor  might  re-enter  and  relet  under 
such  circumstances  that  the  damages  comld  not  be  ascertained  until  the 
expiration  of  the  term. 

5.  States  ^es>IS4— Claim  for  rent  Installments  due  from  state  after  abandonment 

of  leased  premises  by  Industrial  oommlssion  dismissed,  unless  first  rejected  by 
oomptroller. 

A  claim  for  rent  installments  accruing  since  the  state  industrial  com- 
'mission's  abandonment  of  leased  premises  must  be  dismissed,  where  not 
first  rejected  by  the  comptroller,  on  whose  warrant  expenses  incurred  by 
the  commission  must  be  paid  from  the  state  treasury  (Labor  Law,  §  44); 
such  claim,  whether  regarded  as  on  the  lease  for  unpaid  rent  or  for  dam- 
ages for  breach  of  covenant  to  pay  rent,  being  founded  on  an  express  con- 
tract, no  part  of  which  was  rejected  by  the  oCBcer  to  whom,  in  the  ab- 
sence of  any  statute  to  the  contrary,  it  is  submitted  by  law  for  audit 

6.  States  ^=s>l  84— Rejection  of  claim  for  rent  held  InsufHcient  to  confer  Jurisdic- 

tion on  Court  of  Claims. 

The  presentation  of  monthly  bills  to  the  industrial  commission  for  rent 
Installments  on  leased  premises  vacated  by  it  before  the  expiration  of 
the  term,  a  conversation  between  lessor's  representative  and  a  deputy 
state  comptroller,  who  stated  the  comptroller  had  no  Jurisdiction  of  the 
dalm,  and  that  it  should  be  filed  with  the  trustees  of  public  buildings,  and 
presentation  to  the  executive  auditor  of  such  trustees,  coupled  with 
failure  to  receive  payment  thereof,  did  not  constitute  a  sufficient  presenta- 
tion to  and  rejection  by  the  comptroller,  to  confer  Jurisdiction  on  the 
Court  of  Claims. 

Claim  by  the  M.  L.  Improvement  Corporation  against  the  State  of 
New  York.    Claim  dismissed. 

^SDFor  other  cases  see  eame  topic  A  KBT-NXJMBBR  In  all  Key-Numbered  Dlgaats  A  Indexes 
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Thomas  &  Houghton,  of  New  York  City  ^Woolsey  A.  Shepard,  of 
New  York  City,  of  counsel),  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.  (Porter  L.  Merriman^  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

CORWIN,  J.  In  the  month  of  June,  1919,  the  state  of  New  York, 
by  and  through  its  trustees  of  public  buildings,  entered  into  a 'lease 
with  claimant  of  certain  premises  in  the  city  of  New  York,  for  a  term 
to  begin  July  1,  1919,  and  to  end  February  1,  1921,  at  a  stipulated  an- 
nual rental,  payable  in  equal  monthly  installments  in  advance  on  the 
1st  day  of  each  and  every  month  during  the  term  of  said  lease.  The 
state  entered  into  possession  of  said  premises  pursuant  to  the  terms 
of  said  lease,  and  continued  to  occupy  the  same  by  its  industrial  com- 
mission up  to  and  including  a  portion  of  the  month  of  April,  1920, 
paying  the  stipulated  rental  therefor  to  and  including  April  30,  1920. 
On  or  about  April  6,  1920,  one  of  the  industrial  commissioners  offered 
to  surrender  said  lease,  which  offer  was  refused.  On  or  about  April 
28,  1920,  the  same  industrial  commissioner  notified  claimant  by  letter 
that  the  state  had  vacated  said  premises,  and  that  claimant  was  at  lib- 
erty to  proceed  to  let  the  premises  on  the  best  terms  and  conditions 
obtainable,  either  on  monthly  tenancy,  or  on  such  other  tenancy  as  might 
be  desired.  The  claimant  did  thereafter  endeavor  to  let  the  premises, 
but  unsuccessfully.    Said  lease  contained  no  coveriant  of  defeasance. 

Subsequent  to  April  30,  1920,  claimant  forwarded  to  the  industrial 
commission  each  month  during  the  remainder  of  the  term  a  bill  for 
the  rent  due  for  that  month,  none  of  which  was  paid.  On  or  about 
March  16,  1921,  Augustus  H.  Houghton,  representing  the  claimant, 
called  at  the  office  of  the  state  comptroller  and  told  Mr.  Kearney,  one 
of  the  deputy  comptrollers,  verbally  that  he  had  a  claim  of  this  claim- 
ant against  the  state  for  a  breach  of  a  lease  of  property  belonging  to 
the  claimant  and  occupied  by  the  industrial  commission,  which  claim 
was  for  nine  months'  rent  and  amounted  to  about  $12,000.  Mr.  Kear- 
ney thereupon  told  said  Houghton  that  the  comptroller  had  no  jurisdic- 
tion in  the  matter,  and  that  the  claim  should  be  iiled  with  the  trustees 
of  public  buildings.  On  or  about  March  17,  1921,  claimant  presented 
to  the  executive  auditor  of  the  trustees  of  public  buildings  a  claim  for 
nine  months'  rent,  which  was  not  paid*. 

On  June  23,  1921,  claimant  filed  notice  of  intention  to  file  a  claim, 
and  on  July  19,  1921,  filed  this  claim,  alleged  to  be  for  breach  of  con- 
tract, the  amount  of  which  is  $12,375,  being  the  amount  of  the  nine 
installments  of  rent  which  became  due  subsequent  to  April  30,  1920. 
Upon  the  trial  the  state  moved  to  dismiss  as  to  all  installments  of  rent 
which  became  due  more  than  six  montlis  prior  to  the  filing  of  the  notice 
of  intention,  upon  the  ground  that  as  to  those  items  the  court  had  no 
jurisdiction,  and  moved  to  dismiss  the  whole  claim  upon  the  ground 
that  this  is  a  claim  founded  upon  express  contract,  and  that  no  part 
thereof  has  been  rejected  by  the  officer  to  whom  it  was  submitted  by 
law  for  audit  or  determination. 

While  the  logical  method  of  considering  these  motions  would  be  to 
take  up  the  second  motion  first,  in  view  of  the  fact  that  a  determination 
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of  that  in  favor  of  the  state  would  eliminate  the  necessity  of  passing 
upon  the  other,  we  deem  it  wise  in  this  case  to  consider  the  questions 
raised  by  both  motions,  and  shall  therefor  discuss  them  in  the  order 
made. 

•  ^The  claimant  contends,  as  to  the  first  motion,  that  the  claim  is  for 
damages  for  breach  of  the  entire  contract;  that  its  damages  might  have 
bfeen  reduced  or  eliminated  by  reletting,  and  were  therefore  not  ascer- 
tainable until  the  expiration  of  the  term  of  the  lease;  and  that  its 
cause  of  action  did  not  accrue  until  ^hat  time. 

The  only  breach  by  the  state  was  its  breach  of  the  covenant  to  pay 
the  specified  rent  at  the  time  provided,  which  was  a  breach  recurring  on 
the  1st  day  of  every  month  during  said  term  subsequent  to  April  30, 
1920.  Every  bill  rendered  and  claim  made  by  the  claimant  against  the 
state  prior  to  the  filing  of  this  claim  was  for  rent  due  under  the  lease. 
Such  were  the  monthly  bills  presented  to  the  industrial  commission, 
and  such  was  the  claim  presented  to  the  executive  auditor  on  March 
17,  1921.  It  seems  to  us  that  the  distinction  sought  to  be  drawn  in 
this  case  between  a  claim  for  rent  due  and  impaid  under  the  lease 
and  a  claim  for  damages  for  breach  of  the  covenant  to  pay  the  rent, 
if  any  such  distinction  exists,  is  too  fine  to  be  material.  In  any  event, 
as  such  breach  was  one  recurring  each  month,  a  claim  based  thereon 
would  also  accrue  each  month. 

[  1  ]  The  claimant  was  under  no  obligation  to  relet  the  premises  for 
the  benefit  of  the  state  (Becar  v.  Flues,  64  N.  Y.  518;  Clendinning  v. 
Lindner,  9  Misc.  Rep.  682,  30  N.  Y.  Supp.  543) ;  and,  if  it  had  done 
so,  in  the  absence  of  a  covenant  of  defeasance,  its  action  would  hav^ 
amounted  to  an  acceptance  of  the  proffered  surrender,  and  the  state 
would  have  been  released  from  further  liability.  Of  course,  if  the  lease 
in  question  had  contained  the  usual  covenant  of  defeasance,  the  claimant 
might  have  reentered  and  relet  under  such  circumstances  that  its  dam- 
ages could  not  have  been  ascertained  until  the  expiration  of  the  term, 
and  in  that  case  its  cause  of  action  would  undoubtedly  have  accrued  at 
that  time;  but,  in  the  absence  of  such  a  covenant,  the  amount  of  its 
damages  became  fixed  and  unchangeable  upon  the  default  of  each 
separate  installment  of  rent' 

[2,  3]  It  may  be  argued  that  tlie  letter  of  the  industrial  commissioner 
of  April  28,  1920,  in  which  hd  stated  that  the  claimant  was  at  liberty 
to  let  the  premises  on  the  best  terms  and  conditions  obtainable,  coupled 
with  the  subsequent  efforts  of  the  claimant  to  relet  the  premises,  had 
the  same  effect  as  the  inclusion  ii^  the  lease  of  a  defeasance  clause.  The 
defect  in  this  contention  lies  in  the  fact  that  the  letter  contained  no 
agreement  to  pay  any  deficiency,  nor  did  the  industrial  commissioner 
have  any  authority  to  make  such  an  agreement 

The  case  of  McCready  v.  Lindenborn,  172  N.  Y.  400,  65  N.  E.  208, 
relied  upon  by  the  claimant,  merely  holds  that  the  breach  of  a  covenant 
to  pay  an  installment  of  rent  when  due  is  not  such  a  breach  of  the 
entire  contract  as  will  permit  a  recovery  of  all  the  damages  in  advance. 
In  that  case  the  landlord  had  re-entered  under  a  defeasance  clause  after 
a  default  in  the  payment  of  an  installment  of  rent,  and  it  was  held  that 
no  further  rent,  as  such,  could  accrue,  because  the  lease  proper  was 
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at  an  end,  and  the  relation  of  landlord  and  tenant  no  longer  existed ; 
that  the  landlord  was  thereafter  confined  to  her  damages  arising  from 
the  covenant  of  defeasance,  which  under  the  terms  of  such  covenant 
arose  from  month  to  month ;  and  that  she  could  not  recover  such  dam- 
ages in  advance  of  their  accrual.  In  so  holding  the  court  used  the 
following  language: 

"By  tbe  express  contract  of  the  parties  a  separate  and  Independent  canse 
of  action  arose  under  this  covenant  [of  defeasance!  every  month,  when  there 
was  a  deficiency  ascertained  in  the  manner  provided.  The  plaintiff  was  at 
liberty  to  allow  the  causes  of  action  for  monthly  deficiency  to  accumulate,  and 
to  recover  upon  several  at  the  same  time ;  but  she  could  not  recover  any  de- 
ficiency until  it  had  actually  accrued  and  had  been  ascertained  in  the  mode 
provided  by  the  covenant" 

l^J  If  the  monthly  deficiencies  arising  under  a  covenant  of  de-  ^ 
feasance  constitute  separate  and  independent  causes  of  action,  it  would 
seem  to  be  a  logical  deduction  that  monthly  installments  of  rent  due 
under  the  terms  of  a  lease  constitute  separate  and  independent  causes 
of  action ;  and  while  the  court  does  say  that  several  of  these  separate 
causes  of  action  may  be  allowed  to  accumulate  and  be  recovered  upon 
at  the  same  time,  it  by  no  means  follows  that,  if  they  are  so  accumu- 
lated until  a  statute  of  limitation  has  run  against  some  of  them,  re- 
covery may  still  be  had  upon  those  against  which  the  statute  has  run. 

If  each  installment  of  rent  when  due  constituted  a  separate  and  in- 
dependent cause  of  action,  those  installments  which  became  due  more 
than  six  months  prior  to  the  filing  of  the  notice  of  intention  are  barred 
under  the  provision  of  the  statute  reqiiiring  the  claimant  to  file  a  claim 
or  notice  of  intention  within  six  months  after  the  claim  shall  have  ac- 
crued. Buckles  V.  State  oi  New  York,  221  N.  Y.  418,  117  N.  E.  811. 
We  therefore  conclude  that  we  have  no  jurisdiction  to  make  an  award 
upon  so  much  of  the  claim  as  is  founded  upon  the  installments  of  rent 
which  became  due  and  payable  prior  to  December  23,  1920,  or  more 
than  six  months  prior  to  the  filing  of  the  notice  of  intention. 

[6]  Moreover,  we  are  of  opinion  that  we  must  grant  the  motioa 
of  the  Attorney  General  to  dismiss  the  whole  claim,  upon  the  ground 
that  this  is  a  claim  founded  upon  an  express  contract,  and  that  no  part 
thereof  has  been  rejected  by  the  officer  to  whom  it  is  submitted  by  law 
for  audit  or  determination.  In  answer  to  this  motion,  the  claimant  con- 
tends that  its  presentation  of  the  monthly  bill  to  the  industrial  commis- 
sion, the  conversation  between  Houghton  and  Deputy  Comptroller 
Kearney,  and  its  presentation  of  the  claim  to  the  executive  auditor  of 
the  trustees  of  public  buildings,  coupled  with  its  failure  to  receive  pay- 
ment of  its  claim,  constitutes  a  sufficient  rejection  under  the  statute  to 
confer  upon  this  court  jurisdiction. 

[B]  As  above  stated,  we  can  see  no  practical  distinction  between  a 
claim  on  the  lease  for  rent  due  and  unpaid  and  a  claim  for  damages  for 
breach  of  the  covenant  to  pay  the  rent,  and  we  are  therefore  led  to  the 
conclusion  that  this  claim  is  in  effect  one  on  an  express  contract.  The 
rent  payable  under  the  lease  was  an  expense  of  the  industrial  commis- 
sion. Section  44  of  the  Labor  Law  (Consol.  Laws,  c.  31)  provided  that 
all  necessary  expenses  incurred  by  the  commission  in  the  discharge  of 
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its  duties  should  be  paid  by  the  state  treasurer  upon  the  warrant  of 
the  xromptroller.  The  comptroller  is  vested  with  the  exclusive  power 
to  audit  claims  against  the  state,  where  payment  out  of  the  treas^ury 
is  provided  by  law,  except  in  those  cases  where  there  is  a  special  statu- 
tory provision  to  the  contrary.  People  ex  rel.  Grannis  v.  Roberts,  163 
N.  Y.  70,  78,  57  N.  E.  98;  Quayle  v.  State  of  New  York,  192  N.  Y.  47, 
84  N.  E.  583.  To  confer  upon  this  court  jurisdiction  to  determine  this 
claim,  it  must  first  have  been  rejected  by  the  comptroller.  No  such  re- 
jection can  be  predicated  upon  the  conversation  between  the  witness 
Houghton  and  Deputy  Comptroller  Kearney. 

This  is  not  in  conflict  with  the  decision  in  the  case  of  Pittsburgh  & 
Shawmut  Coal  Co.  v.  State  of  New  York,  118  Misc.  Rep.  50,  192  N. 
Y.  Supp.  310,  because  that  case  involved  a  statute  which  provided  i 
specific  fiscal  scheme,  which  diflFerentiated  it  from  the  present  case. 

It  follows  that  the  motions  made  by  the  Attorney  General  are  grant- 
ed, with  an  exception  to  the  claimant  in  each  instance,  and  the  claim  is 
dismissed. 

Judgment  accordingly. 

ACKERSON,  P.  J.,  concurs. 

018  Misc.  Rep.  612) 

NELLIS  V.  STATE. 

(Court  of  Claims  of  New  York.    May  U,  1922.) 

1.  States  ^=»  184— Industrial  oommitsioiisr's  rejection  of  claim  for  lack  of  funds 

held  sufficient  to  confer  Jurisdiction  on^Court  of  Claims. 

Under  Laws  1921,  c.  940,  requiring^that  sums  therein  appropriated  for 
maintenance  and  operation  of  the  labor  department  be  paid  on  the  comp- 
troller's warrant'  on  the  industrial  commissioner'g  order,  the  latter's  re- 
jection of  a  claim  for  rent  due  under  a  lease  entered  into  by  the  trustees 
of  public  buildings,  on  the  ground  t)iere  were  no  funds  available,  is  suffi- 
cient to  confer  jurisdiction  on  the  Court  of  Claims;  no  further  audit  by 
the  comptroller  being  necessary  or  proper. 

2.  States  ^b»96— Claim  for  rent  under  lease  to  trustee  ef  public  bnlldlnge  for 

payment  of  which  no  appropriation  wae  eet  apart  muet  be  dismissed. 

Under  Public  Buildings  Law,  §  3,  subd.  7,  providing  that  each  lease  ex- 
ecuted by  the  trustees  of  public  buildings  shall  contain  a  clause  that  "no 
liability  shall  be  incurred  by  the  state  beyond  the  money  available  for 
the  purpose,"  a  claim  for  rent,  for  the  payment  of  which  no  sum  was  seg- 
regated as  required  by  Laws  1921,  c.  340,  appropriating  money  for  the 
maintenance  of  the  labor  department,  must  be  dismissed,  though  the  lease 
did  not  contain  such  clause,  the  inclusion  thereof  being  directory  only, 
so  that  Its  omission  did  not  remove  the  statutory  limitation  of  liability,  of 
which  lessor  was  chargeable  with  notice. 

^  Claim  by  Mcrwyn  H.  Nellis  against  the  state  of  New  York.  Claim 
dismissed. 

Merwyn  H.  Nellis,  in  pro  per. 

Charles  D.  Newton,  Atty.  Gen.  (Porter  L.  Merriman,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

CORWIN,  J.  This  is  a  claim  for  rent  alleged  to  be  due  for  the 
months  of  August,  September,  October,  and  November,  1921,  under 
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the  terms  of  a  written  lease  entered  into  between  the  trustees  of  public 
buildings  of  the  state  of  New  York  and  the  claimant's  assignor. 

[d]  The  first  question  requiring  discussion  is  the  contention  of  the 
Attorney  General  that  this  court  has  no  jurisdiction  of  the  claim  for  the 
reason  tfiat  it  is  founded  upon  an  express  contract,  and  has  not  been  re- 
jected by  the  officer  to  whom  it  was  submitted  by  law  for  audit.  We 
believe  this  contention  to  be  unsound. 

The  claim  of  M.  L.  Improvement  Corporation  v.  State  of  New  York 
(No.  17069)  194  N.  Y.  Supp.  165,  recently  decided  by  this  court,  while 
presenting  similar  facts,  (hffers  from  the  present  case,  in  that  chapter 
340. of  the  Laws  of  1921,  inapplicable  to  that  case,  is,  in  our  opinion, 
controlling  here.    This  provides  that — 

"The  sum  hereby  appropriated  shall  be  paid  out  by  the  treasurer  on  the 
warrant  of  the  comptroller  on  the  order  of  the  industrial  ooriimlssioner." 

This  provision  contemplates  an  audit  of  the  claim  in  question,  in 
the  first  instance,  at  least,  by  the  industrial  commissioner.  Any  fur- 
ther audit  by  the_  comptroller,  pursuant  to  section  4  of  the  Finance 
Law  (Consol.  Laws,  c.  56),  must  necessarily  be  merely  perfunctory, 
except,  perhaps,  in  a  case  where  the  industrial  commissioner  orders 
payment  of  a  claim  for  which  no  funds  have  been  appropriated. 
VVhere,  as  in  this  case,  the  industrial  commissioner  rejects  a  claim 
for  the  reason  that  there  are  no  funds  available,  no  further  audit  by 
the  comptroller  is  necessary  or  proper.  We  conclude,  therefore,  that 
the  action  of  the  industrial  commissioner  in  the  circumstances  con- 
stituted a  sufficient  rejection  of  the  claim  to  confer  upon  this  court 
jurisdiction. 

[2]  The  claim  must  fail,  however,  for  the  reason  that  no  funds 
were  appropriated  out  of  which  the  rental  for  the  months  in  question 
could, be  paid.  Subdivision  7  of  section  3  of  the  Public  Buildings 
Law  (Consol.  Laws,  c.  44)  provides  that  each  lease  executed  by  the 
trustees  of  public  buildings  shall  contain  a  clause  "that  the  cohtract 
of  the  state  thereunder  shall  be  deemed  executory  only  to  the  extent  of 
the  moneys  available,"  and  that  "no  liability  shall  be  incurred  by  the 
state  beyond  the  money  available  for  the  purpose."  By  this  provision 
of  law  the_  power  of  the  trustees,  of  public  buildings  to  charge  the 
state  with  liability  under  a  lease  executed  by  them  was  limited  to  the 
moneys  available  by  appropriation  for  the  pa3anent  of  the  rent  falling 
due  thereunder,  and  the  claimant's  assignor  was  chargeable  with  no- 
tice of  this  limitation.  The  lease  in  question  did  not  contain  the  clause 
required  by  this  statute.  We  think  that  the  provision  requiring  the  in- 
clusion of  the  clause  in  question  in  the  lease  was  directory,  and  there- 
fore that  the  failure  to  include  it  did  not  render  the  lease  void;  but 
tliis  omission  did  not  have  the  eflfect  of  removing  the  statutory  limita- 
tion 'upon  the  liability  of  the  state,  or  enlarging  such  liability  in  any 
way. 

Chapter  340  of  the  Laws  of  1921  appropriated  $1,500,000  for  per- 
sonal service  and  for  maintenance  and  operation  of  the  labor  depart- 
ment fpr  the  fiscal  year  beginning  July  1,  1921,  and  ending  June  30, 
1922.  Of  the  sum  so  appropriated  $1,200,000  was  made  available 
for  personal  service^  leaving  the  sum  of  $300,000  available  for  main- 
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tenance  and  operation.  It  further  provided  that  no  money  should  be 
paid  out  of  this  fund  imtil  a  segregation  of  the  appropriation  should 
have  been  made  by  the  industrial  commissioner  and  approved  by  the 
Governor^  the  chairman  of  the  senate  finance  committee,  and  the  chair- 
man of  the  assembly  ways  and  means  committee. 

By  this  statute  the  Legislature  made  a  general  appropriation  to  the 
use  of  the  labor  department,  but  provided  that  the  same  should  not 
be  available  until  segregated  in  the  manner  and  by  the  officials  desig- 
nated. This  was  a  valid  and  proper  exercise  by  the  Legislature  of  its 
powers.  The  seg^regation  was  made  as  directed,  and  there  was  in- 
cluded therein  an  item  for  rent  amounting  to  $30,424.  This  item, 
however,  was  made  up  of  rental  of  premises  other  than  those  affected 
by  the  lease  in  question;  and  no  sum  was  included  to  provide  for  the 
payment  of  the  rent  which  is  the  subject-matter  of  this  claim. 

The  liability  of  the  state  for  rent  falling  due  under  the  lease  in  ques- 
tion being  limited  by  law  to  the  moneys  available  for  that  purpose, 
and  none  having  been  made  available  by  the  segregation  of  the  fund 
appropriated  by  chapter  340  of  the  Laws  of  1921,  the  motion  of  the 
Attorney  General  to  dismiss  the  claim  must  be  and  is  granted,  with 
an  exception  to  claimant 

Judgment  accordingly. 

ACKERSON,  P.  J.,  concurs. 


ai8  Misc.  Rep.  eOl) 

LUPFER  et  al.  v.  STATE. 

(Court  of  Claims  of  New  York.    May  12, 1922.) 
• 
i.  States  48s>l84-^aymeiit  applioable  to  other  items  than  theeo  Included   In 
barred  oialm  Insuflloient  to  extend  time  for  giving  notloe  of  intention  to  file. 
Assuming  tbat  under  CivU  Practice  Act,  |  59,  a  payment  by  the  state 
may  revive  a  barred  claim,  or  extend  the  statutory  period  for  giving 
notice  of  intention  to  file,  a  payment  made  in  Ignorance  of  the  claim  and 
not  afTecting  any  of  its  items,  but  specifically  applicable  to  other  par- 
ticulara,  is  insufficient  to  extend  the  time,  as  a  payment,  to  have  such 
result,  must  appear  to  have  been  made  on  account  of  such  debt,  and 
imply  a  promise  to  pay  it  in  full. 

2.  States  ^=:> 1 84— Payment  of  items  of  claim  wittiln  statutory  period  held  not  an 
''audit"  and  rejection  of  items  not  included  tliereln,  so  as  to  give  Court  of 
Claims  lurisdictlon.  , 

While  the  audit  luid  payment  of  some  items  of  *a  claim  may  be  tanta- 
mount to  a  rejection  of  the  remaining  items,  payment  by  the  comptroller 
of  a  draft  for  the  balance  due  for  the  construction  of  canal  locks,  pow^ 
plants,  etc.,  «vlthin  six  months  after  the  accrual  of  the  claim  therefor, 
was  not  such  an  audit  and  rejection,  under  Court  of  Claims  Act,  {  12,  of  a 
daim  for  extra  work  and  loss  due  to  breaches  of  contract  by  the  state's 
engineers,  as  to  giye  the  Court  of  Claims  Jurisdiction  under  section  15, 
where  such  claim  waa  not  involved  in  the  account  on  which  he  aqt^jd ;  to 
"audit"  being  to  hear,  examine,  adjust,  allow,  or  disallow. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Audit] 
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3.  states  ^=» 1 84— Rejection  of  claim  for  moneys  due  under  contract  le  prereq- 

uisite to  Court  of  Claime'  Jurisdiction. 

Whether  or  not  rejection  of  a  claim  be  a  necessary  prerequisite  to  the 
Court  of  Claims*  Jurisdiction  of  a  daim  for  damages  for  breach  of  con- 
tract, previous  rejection  of  a  claim  for  moneys  due  under  a  contract  for 
extra  work  and  materials  furnished,  by  reason  of  breaches  thereof  by  the 
state's  engineers,  is  essentiaL 

4.  States  ^=:>  181— Comptroller  le  sole  auditor  of  olalme  under  oonstruotion  con- 

tracte  with  state. 

Under  State  Finance  Law,  {  4,  the  comptroller,  and  not  the  commis- 
sioner of  highways,  state  engineer,  or  like  official,  is  the  auditing  officer  of 
claims  for  moneys  due  under  construction  contracts  with  the  state. 

Claim  of  Edward  P.  Lupfer  and  another,  doing  business  imder  the 
firm  name  of  I/Upfer  &  Remick,  against  the  State  of  New  York.  Claim 
dismissed. 

R.  S.  Johnson,  of  New  York  City,  for  claimants. 
George  L.  Meade,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  claimants,  as  contractors,  constructed 
locks  2  and  7  of  the  improved  Oswego  Canal,  and  equipped  them  with 
power  plants  and  other  machihery.  They  have  alleged  and  established 
that  various  acts  of  the  state's  engineers  were  in  breach  of  the  con- 
tract and  resulted  in  extra  work  and  loss.  We  find  their  damages  to  be 
$1,354.70.  It  is  unnecessary  to  discuss  the  reasons  which  bring  us  to 
these  conclusions.  The  state  challenges  our  jurisdiction  on  the  ground 
that  notice  of  intention  was  not  filed  within  six  months  from  the  time 
the  claim  accrued.  It  was  filed  June  26,  1916.  All  the  breaches  of  con- 
tract occurred  more  than  six  months  before  that  date. 

The  canal  board,  December  15,  1915,  adopted  a  resolution  author- 
izing the  superintendent  of  public  works  to  make  payment  of  $472.30, 
which  it  recited  to  be  the  balance  unpaid  under  the  final  account,  which 
was  set  forth  as  $62,884.30.  None  of  the  items  of  this  claim  were  in- 
cluded in  either  sum.  The  contract  previously  had  been  accepted  by 
the  board  as  completed.  The  superintendent  of  public  works,  De- 
cember 23,  1915,  made  a  draft  on  the  state  comptroller  to  the  claimants 
for  $472.30,  with  receipt  attached.  Both  draft  and  receipt  bore  that 
date.  He  sent  them  to  the  claimants,  inclosed  in  a  letter  of  the  saipe 
date.  The  claimants  received  them  December  24,  1915,  executed  the 
receipt,  and  on  December  27,  1915,  indorsed  and  deposited  the  draft  in 
their  bank  at  Buffalo.  The  draft  was  presented  to  the  comptroller 
and  paid  by  him  January  4,  1916.  Unless  the  foregoing  facts  may  be 
construed  to  be  such,  this  claim,  or  any  of  its  items,  was  never  pre- 
sented, in  writing  or  otherwise,  to  the  comptroller,  and  was  never 
audited  or  rejected  by  him,  in  whole  or  in  part,  in  writing  or  otherwise. 
No  action  was  taken  by  him  other  than  that  we  have  described.  There 
is  no  evidence  that  he  had  any  notice  or  knowledge  of  this  daim  or  any 
of  its  items.  In  fact,  the  claimants  never  presented  the  claim  to,  or 
made  any  demand  upon,  any  state  official  or  employee  in  relation  to  it, 
except  that  on  March  24,  1915,  without  specifying  the  sums  demanded, 
they  presented  to  the  state's  resident  engineer  at  Sjrracuse  a  written 
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request  for  compensation  for  the  work  now  included  under  items  Nos. 
1,  2,  3, 4,  5,  and  6  of  this  claim.  The  latter  now  consists  of  nine  items. 
No  demand  was  made  relating  to  any  of  the  matters  involved  in  items 
7,  8  and  9. 

Unless  notice  of  intention  was  filed  within  six  months  after  the  claim 
accrued,  we  have  no  jurisdiction,  and  the  claim  must  be  dismissed. 
Court  of  Claims  Act  (Laws  1920,  c.  922)  §  15;  Buckles  v.  State,  221 
N.  *Y.  418,  117  N.  E.  811;  Butterfield  v.  State,  221  N.  Y.  701,  117 
N.  E.  940.  The  only  acts  or  occurrences  which  transpired  within  six 
months  before  the  filing  of  the  notice,  were:  (1)  The  execution  by 
claimants  of  the  receipt  and  the  indorsement  and  deposit  of  the  draft 
in  their  Buffalo  bank,  December  27,  1915;  and  (2)  the  presentation 
of  the  draft  to,  and  the  payment  of  it  by,  the  comptroller  on  January 
4,  1916.  It  is  palpable  that,  unless  either  of  these  events  marked  the 
accrual  of  the  claim,  it  did  not  accrue  within  the  statutory  period,  and 
the  notice  was  not  filed  in  time.  The  claimants  urge  that  the  events 
last  mentioned  constituted  a  payment  upon  the  claim  within  the  six 
months  period,  and  that  on  well-established  common-law  principles, 
recognized  and  retained  by  die  statute  regulating  the  limitation  of  ac- 
tions, tiie  period  must  be  computed  from  the  time  of  such  payment. 
Civil  Practice  Act,  §  59;.  Smith  v.  Ryan.  66  N.  Y.  352,  23  Am.  Rep. 
60,  affirming  39  N.  Y.  Super.  Ct.  489.  This  argument,  of  course,  is 
predicated  on  the  implied  concession  by  the  clainaants  that  the  claim  had 
accrued  before  the  payment,  and  either  at  the  time  the  various  breaches 
occurred,  or  at  the  time  the  canal  board,  state  engineer,  or  superin- 
tendent of  public  works  acted  as  described. 

1 1  ]  Assuming,  for  the  argument,  that  a  payment  by  the  state,  under 
appropriate  circumstances,  may  have  the  effect  of  reviving  a  claim  al- 
ready barred,  or  of  extending  the  statutory  period,  it  is  evident  that 
this  payment  can  have  no  such  effect.  It  is  well  established  that  a 
paymoit,  to  have  that  result,  must  be  such  as  constitutes  a  recognition 
of  the  debt  and  implies  a  promise  to  pay  in  full.  It  must  appear  to 
have  been  made  on  account  of  such  debt,  and  a  mere  naked  payment, 
without  anything  to  show  on  what  account  or  for  what  reason  the 
money  was  paid,  is  of  no  avail.  Ulster  County  Sav.  Inst.  v.  Deyo, 
116  App.  Div.  1,101  N.  Y.  Supp.  263;  Adams  v.  Olin,  140  N.  Y. 
150,  35  N.  E.  448;  Crow  v.  Gleason,  141  N.  Y.  489,  36  N.  E.  497. 
It  needs  no  argument  to  demonstrate  that  a  payment  made  in  igno- 
rance of  this  claim,  not  affecting  any  of  its  items,  but  specifically  ap- 
plicable to  other  and  defined  and  distinct  particulars,  and  possessing 
none  of  the  legal  characteristics  mentioned,  is  insufficient  to  extend  the 
time. 

[2]  Unless  the  acceptance  and  pa3rment  of  the  draft  by  the  comp-  i 

troUer,  under  the  circumstances  related,  constituted  an  accrual  of  the  I 

claim,  notice  of  intention  was  filed  too  late.    It  could  constitute  an  j 

accrual  of  it  only  on  the  theory  that  this  claim  is  one  submitted  by  | 

law  to  the  comptroller  for  audit  and  determination,  that  it  is  founded  , 

upon  express  contract,  and  that  his  action  amounted  to  an  audit  and  j 

rejection  of  it.  Court  of  Claims  Act,  §  12,  formerly  Code  Civ.  Proc. 
§  264.    Without  deciding  the  correctness  of  this  theory  in  any  other 
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respect,  it  is  evident  that  this  claim  has  never  been  audited  or  rejected 
by  the  cottiptroller.  While  it  is  probably  correct  that  the  audit  and 
pa3mient  of  some  of  the  items  of  a  claim  is  tantamount  to  a  rejection 
of  the  remaining  items  (Waples  Co.  v.  State,  16  Ct.  CI.  54),  no  audit 
or  rejection  can  occur  under  the  circumstances  in  evidence,  where 
neither  the  claim  now  in  litigation,  nor  any  of  its  items,  were  presented 
to  the  comptroller,  nor  were  involved  in  the  account  on  which  he  acted, 
and  of  all  of  which  he  had  no  notice,  but  was  wholly  ignorant.  "To  au- 
dit is  to  hear,  to  examine,  to  adjust,  allow,  or  disallow."  O'Neil  v.  State, 
223  N.  Y.  40,  119  N.  E.  95.  That  definition  includes  elements  which 
obviously  were  lacking  in  this  instance.  Therefore  this  claim  was  not 
audited  or  rejected,  in  whole  or  in  part,  within  the  statutory  period. 
For  the  reasons  outlined,  we  have  no  jurisdiction,  and  the  claim  is  dis- 
missed.   The  claimants'  only  remedy  is  an  appeal  to  the  Legislature. 

[3,  4]  In  passing,  we  may  add  that,  whether  or  not  rejection  of 
the  claim  be  a  necessary  prerequisite  to  our  jurisdiction  of  a  claim  for 
damages  for  breach  of  contract,  it  would  seem  that  in  a  claim  for  . 
moneys  due  under  a  contract,  for  work  or  materials  of  the  nature  and 
within  items  prescribed  in  it,  previous  rejection  is  essential.  Theie 
can  be  no  question  that  the  comptroller  is  the  auditing  officer.  State 
Finance  L^w  (Consol.  Laws,  c.  56)  §  4;  People  ex  rel.  Grannis  v. 
Roberts,  163  N.  Y.  70,  57  N.  E.  98;  M.  L.  Improvement  Corp.  v.  State 
(Ct.  CI.)  194  N.  Y.  Supp.  165.  Neither  the  commissioner  of  high- 
ways, nor  the  state  engineer,  nor  any  other  official  in  like  place,  is  the 
officer  to  whom  such  claims  are  submitted  by  law  for  determination. 
The  comptroller  is  the  final  auditing  and  determining  officer.  This 
well  may  be  borne  in  mind  by  the  bar  practicing  before  us. 

Judgment  accordingly. 

ACKERSON,  P.  J.,  concurs. 
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(118  Misc.  Rep.  610) 

SMITH  V.  STATE. 

(Court  of  Claims  of  New  York.    May  8,  1922.) 

States  «s»l84— Procedaro  Indloaied  as  to  disposltioa  of  adverse  claims  by  Court 
of  Claims. 

A  motion,  In  the  C^urt  of  Claims,  for  an  order  directing  the  deposit  In 
a  bank  of  the  amount  of  an  award,  In  order  that  adverse  claimants  may 
proceed  under  Court  of  Claims  Act,  |  28,'  for  an  orders  of  the  Supreme 
Court  determining  such  claims,  will  be  denied,  where  such  adverse  claim- 
ants, though  served  with  notice  of  appropriation,  have  hot  been  brought 
In  as  parties  under  section  21.  The  proper  procedure  in  such  case  Is  to 
move  in  the  Court  of  Claims  to  set  aside  the  award  and  grant  a  rehearing. 
If,  on  such  rehearing,  any  adverse  claimants  do  not  consent  that  their 
claims  be  determined  by  the  Court  of  Claims,  an  order  may  then  be.  made 
for  a  determination  in  the  Supreme  Court  pursuant  to  section  28.  This 
procedure  is  proper,  though  it  is  asserted  that  the  adverse  claims  are 
barred  by  lapse  of  time,  since,  in  such  case,  it  will  be  necessary  to  modlfly 
the  findings  of  the  Court  of  Claims. 

In  the  matter  of  the  claim  of  William  Stark  Smith,  as  sole  executor 
of  the  last  will  and  testament  of  William  Bellinger  Smith,  deceased, 
against  the  State  of  New  York.  Motion  by  the  State  for  an  order  di- 
recting the  Comptroller  of  the  State  to  deposit  an  award  for  distribu- 
tion under  order  of  the  Supreme  Court  among  adverse  claimants.  Mo- 
tion denied. 

Theodore  L.  Cross,  of  Utica,  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.  (Julius  Tumposky,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

CORWIN,  J.  This  is  a  motion,  duly  made  by  the  Attorney  Gen- 
eral pursuant  to  an  order  to  show  cause,  and  consented  to  by  the  at- 
torney for  the  claimant,  for  an  order  directing  the  comptroller  of  the 
state  of  New  York  to  deposit  the  amount  awarded  by  the  Court  of 
Claims  in  the  above-entitled  claim  in  any  bank  in  which  moneys  be- 
longing to  the  fund  from  which  said  compensation  is  payable  may  be 
deposited,  to  the  account  of  such  award,  to  be  deposited  and  distribut- 
ed to  the  persons  entitled  to  the  same  as  ordered  by  the  Supreme  Court 
on  application  of  any  person  pursuant  to  the  provisions  of  section  28 
of  the  Court  of  Claims  Act.    Laws  1920,  c.  922, 

The  above-entitled  claim  was  filed  by  William  Bellinger  Smith 
against  the  state  of  New  York  February  23,  1916.  On  November  1, 
1916,  an  award  in  favor  of  the  claimant  was  made  in  the  sum  of  $775.- 
35,  with  interest  thereon  from  February  3,  1915,  and  the  sum  of  $1.50 
for  map.  Entry  of  judgment  upon  this  award  has  been  suspended 
pending  an  examination  of  the  title.  On  the  23d  day  of  April,  1917, 
pursuant  to  order  duly  entered,  William  Stark  Smith,  as  sole  executor 
of  the  last  will  and  testament  of  William  Bellinger  Smith,  deceased, 
was  substituted  as  claimant  in  the  place  and  stead  of  said  William- 
Bellinger  Smith.  Marian  Davies  having  filed  claim  No.  2290-A,  affect- 
ing a  portion  of  the  lands  affected  by  the  above  claim,  an  order  was 
duly  entered  on  the  26th  day  of  May,  1919,  upon  stipulation,  dismiss- 
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ing  said  claim  of  Marian  Davies,  No.  2290-A,  in  so  far  as  it  related 
to  or  covered  any  land  affected  by  and  described  in  the  above-entitled 
claim.  It  appears  from  affidavits  submitted  upon  this  motion  that  an 
examination  of  the  title  to  the  lands  described  in  the  above-entitled 
claim  has  disclosed  possible  claims  adverse  to  and  conflicting  with  those 
of  claimant  These  possible  adverse  and  conflicting  claimants  have 
been  served  with  notice  of  appropriation,  but  have  not  been  brought  in 
and  made  parties  to  the  proceeding,  pursuant  to  section  21  of  the  Court 
of  Claims  Act. 

This  procedure,  while  irregular,  was  deemed  expedient  at  the  time, 
because  of  the  large  number  of  appropriation  claims  then  pending  and 
the  inadequacy  of  the  force  in  the  Attorney  General's  office  to  examine 
the  titles  before  trial.  This  is  one  of  a  large  number  of  cases  where 
the  above-recited  procedure  has  been  followed,  and  where  similar  mo- 
tions have  been  made.  In  order  to  indicate  the  procedure  which  we 
believe  should  be  followed  in  this  and  similar  cases,  we  hold  as  follows : 

Where  a  motion  based  upon  affidavits  showing  possible  adverse  and 
conflicting  claimants  has  been  made  for  such  relief,  an  order  may  be 
entered  setting  aside  the  award  and  reopening  the  proceeding  for  the 
purpose  of  bringing  in  such  adverse  and  conflicting  claimants  and  re- 
hearing the  claim.  Upon  such  rehearing  an  award  will  be  made  and 
judgment  entered  thereon. 

Where  it  appears  from  the  testimony  introduced  upon  such  rehearing 
that  there  are  adverse  and  conflicting  claimants,  and  such  adverse  and 
conflicting  claimants  do  not  consent  that  their  respective  interests  may 
be  determined  by  the  Court  of  Claims,  an  order  will  be  made  directing 
the  comptroller  to  deposit  the  amount  awarded  pursuant  to  the  provi- 
sions of  section  28  of  the  Court  of  Claims  Act. 

It  is  urged  that  the  order  asked  for  should  be  granted  in  this  particu- 
lar case  for  the  reason  that  in  this  instance  all  the  persons  who  might 
have  had  claims  adverse  to  or  conflicting  with  that  of  the  claimant  have 
been  served  with  a  notice  of  appropriation  more  than  two  years  since, 
and  therefore  are  barred  by  lapse  of  time.  But,  admitting  this  to  be 
true,  it  does  not  change  the  situation  any  as  to  the  procedure  to  be 
followed.  The  award  made  herein  was  based  upon  findings  which  do 
not  include  any  finding  that  there  are  possible  adverse  and  conflicting 
claimants.  It  is  obvious  that,  before  the  order  asked  for  can  be  entered 
herein,  the  findings  must  be  modified ;  and  it  is  equally  obvious  that 
they  cannot  be  modified  upon  affidavit,  but  only  upon  proof. 

The  motion  is  denied. 

Ordered  accordingly. 

SMITH,  J.,  concurs. 
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(201  App.  Dlr.  485)  d^*  n.y.s.) 

CHEMICAL  NAT.  BANK  OF  NEW  YORK  V.  EQUITABLE  TRUST  CO. 

OF  NEW  YORK. 

(Supreme  Court,  Appellate  Diyision,  First  Department    .Bfay  19,  1922.) 

1.  BaDks  aid  baakloo  ^=s> 1 88 1/2— Money  paM  for  a  oablo  traasfor  of  oredit  nay 

be  rooovorod  oa  noaperfornanoo.  * 

Where  plaintiif  deposited  with  defendant  bank's  predecessor  a  sum  in 
United  States  money  for  cable  transfer  to  a  bank  In  Berlin  to  the  credit 
of  a  specified  person,  but  owing  to  war  conditions  the  cable  transfer  was 
not  made,  and  mail  confirmation  of  the  transfer  was  not  received,  plaintifi: 
was  entitled  to  recover  the  full  amount  of  the  deposit  in  United  States 
money,  and  not  merely  the  money  value  of  German  marks  which  the 
deposit  would  have  purchased  at  their  value  as  of  the  date  that  defendant 
was  informed  that  the  transfer  was  not  made. 

2.  Banks  and  banking  ^=s>  1 88 1/2— Limitation  of  liability  la  oontraot  for  traas- 

nittlno  money  does  not  exouse  nonperformanoo. 

A  clause,  in  a  contract  for  a  cable  transfer  purcdiased  by  plaintiff, 
exempting  the  defendant  from  responsibility  for  delays,  errors,  or  omis- 
sions for  causes  beyond  its  control,  will  not  relieve  defendant  from  lia- 
bility to  repay  the  money  received  on  the  contract,  which  was  never-  per- 
formed. 

Submission  of  controversy  between  the  Chemical  National  Bank  of 
New  York  and  the  Equitable  Trust  Company  of  New  York.  Judgment 
directed  for  plaintiif  for  the  amount  demanded. 

Ar^fued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Shearman  &  Sterling,  of  New  York  City  (Chauncey  B.  Garver,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Winthrop  W.  Aid- 
rich,  of  New  York  City,  of  counsel),  for  defendant. 

SMITH,  J.  The  plaintiff's  predecessor  deposited  with  the  defend- 
ant upwards  of  $8,000  upon  the  agreement  of  the  defendant  to  cable  a 
transfer  of  credit  to  the  Deutsche  Bank  in  Berlin  to  the  credit  of  Ge- 
bruder  Rossie.  This  was  upon  March  21,  1917.  This  country  entered 
the  war  on  April  6th.  Thereupon  the  defendant  was  informed  that  the 
cable  had  not  been  sent.  At  the  time  of  the  attempted  sending  of  the 
transfer  cable,  the  defendant  also  mailed  a  confirmatory  direction  to 
the  Deutsche  Bank  to  make  payment  as  directed  in  the  transfer  cable. 
That  was  not  received,  and  the  defendant  was  not  informed  that  it  was 
not  received  until  the  30th  of  December,  1919.  The  plaintiff  then, 
as  successor  to  the  depositor  bank,  has  sued  to  recover  the  amount  of 
moneys  deposited,  as  upon  a  rescission  of  a  contract.  The  defendant 
has  offered  the  value  of  the  marks  in  amount  equivalent  to  what  would 
have  been  the  exchange  value  at  the  time  that  information  was  received 
that  the  letter  was  not  received,  which  value  amounted  to  only  about 
$800.  This  the  plaintiff  has  refused  to  accept,  and  the  controversy  is : 
To  what  extent  is  the  plaintiff  entitled  to  recover? 

[1,2]  That  the  purchase  of  a  cable  transfer  under  the  facts  sub- 
mitted constitutes  an  executory  contract  would  seem  to  be  established 
by  the  case  of  Equitable  Trust  Co.  v.  Keene,  232  N.  Y.  290,  133  N.  E. 

^s»For  other  cases  see  same  toplo  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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894.  Treating  this  as  an  executory  contract  under  the  facts  stip- 
ulated, it  was  agreed  that  the  amount  to  be  transferred  should  be 
payable  abroad  upon  the  22d  or  23d  day  of  March,  1917.  By  rea- 
son of  war  conditions  the  cable  transfer  was  never  transmitted,  nor  was 
the  mail  confirmation  of  tbat  transfer  received.  The  entire  failure  of 
the  defendant  to  perform  this  executory  contract  authorized  the  rescis- 
sion by  the  plaintiff  of  its  contract  and  a  recovery  in  an  action  for 
moneys  had  and  received  to  the  extent  of  the  deposit  made.  In  the 
case  of  Scheibe  v.  Zaro,  decided  by  this  court  in  199  App.  Div.  807,  192 
N.  Y.  Supp.  433,  this  court  denied  the  right  of  rescission  of  an  execu- 
tory contract  to  transmit  moneys  to  a  savings  bank,  on  the  ground  that 
the  parties  could  not  be  put  in  statu  quo.  In  the  case  at  bar,  however, 
there  are  no  facts  stipulated  which  show  that  the  defendant  would  in 
any  way  Se  harmed  •or  embarrassed  by  the  rescission.  The  facts  orig- 
inally stipulated  were  to  the  effect  that  the  defendant  had  on  deposit 
with  its  foreign  correspondent  marks  of  equal  exchange  value  with  the 
moneys  here  deposited.  This  fact,  so  stipulated,  has  been  amended 
by  a  subsequent  stipulation  submitted,  to  the  effect  that  on  March  21, 
when  the  cable  transfer  was  agreed  upon,  the  defendant  had  a  deposit 
in  marks  with  the  said  Deutsche  Bank  in  Berlin,  but  it  has  been  im- 
possible to  determine  the  exact  balance  on  that  date  to  the  credit  or 
debit  of  the  defendant  in  said  mark  account  of  the  defendant  on  the 
books  of  said  Deutsche  Bank.  Nor  does  it  appear  that,  if  the  defend- 
ant had  such  marks  on  deposit  with  the  Deutsche  Bank,  they  could  have 
been  sold  for  other  currency,  which  would  have  avoided  loss  to  the  de- 
fendant by  reason  of  the  depreciation  of  the  German  mark.  The  con- 
tract, as  expressed  in  the  receipt,  provides : 

"This  transfer  Is  sold  without  responsibility  to  the  Equitable  Trust  Com- 
pany of  New  York  or  its  correspondents  for  delays,  errors,  or  omissions  of 
the  telegraph  companies,  or  for  any  other  causes  beyond  its  control." 

Even  if  the  facts  stipulated  showed  a  deposit  with  the  Deutsche  Bank 
of  marks  sufficient  in  value  to  meet  the  transfer  agreed  to  be  created, 
this  clause  worded  by  the  defendant  itself  would  not  be  sufficient  to 
exempt  the  defendant  from  liability  for  repayment  of  moneys  had  and 
received  upon  rescission  of  the  contract  which  has  never  been  per- 
formed. Without  proof,  however,  of  a  sufficient  deposit  with  the 
Deutsche  Bank  of  such  an  equivalent  amount  in  marks,  and  without 
proof  of  damage  to  the  defendant  in  retaining  the  deposit  for  the 
payment  of  this  draft,  no  facts  appear  which  would  make  it  impossible 
to  restore  the  status  quo  of  the  parties  in  case  of  rescission,  nor  would 
such  facts  prevent  the  defendant  from  resdnding  this  contract  which 
has  been  in  no  part  performed.  This  is  an  agreement  to  transmit  cred- 
it, not  to  remit  moneys,  and  comes  within  the  distinction  clearly  pointed 
out  in  the  case  of  Katcher  v.  American  Express  Co.,  94  N.  J.  Law,  165, 
109  Atl.  741.  The  plaintiff,  immediately  upon  notification,  demanded 
the  return  of  the  deposit,  to  which  it  was  in  my  judgment  clearly  en- 
titled within  the  holdings  of  the  courts  of  this  state.  Atlantic  Com- 
munication Co.  V.  Zimmermann,  182  App.  Div.  862,  170  N.  Y.  Suj^. 
275;    Goepel  v.  Zimmerman,  decided  without  opinion  November  5, 
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1921,  199  App.  Div.  915,  190  N.  Y.  Supp.  927;  Safian  v.  Irving  Na- 
uonai  Bank  (App.  Term,  June,  1921)  116  Misc.  Rep.  647,  190  N.  Y. 
Supp.  532.  . 

It  follows  that  judgment  should  be  directed  for  the  plaintiff  for  the 
amount  demanded.    Settle  order  on  notice.    All  concur. 


018  Misc.  B^.  841) 

PEOPLE  ex  nU  EAST  SIDE  HARLEM  STOREKEEPERS'  ASS'N,  tno.,  et  al. 
V.  HYLAN,  Mayor,  ot  oL* 

(Supreme  Gourt,  Special  Term,  New  York  County.    March,  1022.) 

I.  MHiiQlpal  eorporatloBt  «ss»66l(l)— Ordiaarily  eaaaot  authorln  obstraetlosa 
la  atraets. 

Ordmarilj  a  monidpaUty  haa  no  aathorit;y  to  anthoriza  obatractions  in 
Btreeta. 
2:  Mandamus  ^=9 10— Municipal  authorltleg  not  requirod  by  mandamoa  to  removo 
pusheart  narfcat  from  middia  of  atreot,  right  not  being  oloar. 

TVhere  pusheart  market  oceuiAes,  under  authority  of  the  board  of  alder- 
men, only  46  feet  In  the  middle  of  a  02-foot  wide  street,  a  portion  of  the 
street  practically  unused  for  highway  purposes  because  under  elevated 
tracks,  and  where  it  appears  on  an  application  for  an  order  in  the  nature 
of  a  peremptory  mandamus  directing  the  municipal  authorities  to  remove 
and  abate  the  market  that  the  complaint  is  directed,  not  to  the  misuse  of 
the  highway  as  such,  but  to  the  abandonment  of  the  sidiewalk  by  pedes- 
trians attracted  to  the  pushcart  market  to  the  injury  of  the  business  of 
the  shopkeepers  along  the  sidewalk,  the  application  will  be  denied;  the 
ordinance  permitting  the  market  to  be  so  maintained  not  being  clearly 
Illegal  under  Farms  and  Markets  Law  (Laws  1917,  c.  802)  H  3,  70,  7a 
3.  Mandamus  «s»7— Orantlng  of  writ  disorotlonary  with  oourt. 

Generally  the  granting  of  a  writ  of  mandamus  is  witkiin  the  sound  dis- 
cretion of  the  court 
4w  Mandamus  (^9 10— Writ  not  Issued  to  oompol  oompllanoo  with  letter  of  law, 
In  disregard  of  Its  spirit. 

Mandamus  will  not  issue  to  compel  a  compliance  with  the  strict  letter 
of  the  law,  In  disregard  of  its  spirit 

Application  by  the  People  of  the  State  of  New  York,  on  the  relation^ 
of  the  East  Side  Harlem  Storekeepers'  Association,  Inc.,  and  another, 
against  John  F.  Hylan,  as  Mayor  of  the  City  of  New  York,  and  others, 
for  an  order  in  the  nature  of  a  peremptory  mandamus.    Application  de- 
nied. 

Samuel  Brand,  of  New  York  City,  for  petitioners. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  respondents. 

BIJUR,  J.  [1]  This  is  an  application  for  an  order  in  the  nature 
of  a  peremptory  mandamus  directing  the  appropriate  authorities  of 
the  city  to  remove  and  abate  the  pushcart  market  now  maintained  be- 
tween the  hours  of  9  a.  m.  and  5  p.  m.  on  Park  avenue,  between  111th 
and  116th  streets,  under  the  authority  of  the  board  of  aldermen.  The 
application  is  made  jointly  by  a  property  owner  and  by  an  association 
of  occupants  of  stores  along  the  avenue  at  the  point  where  the  market 
is  located.  It  is,  of  course,  axiomatic  that  ^ordinarily  the  municipality 
has  no  authority  to  authorize  obstructions  in  th^  streets.     Kelsey  y. 

#B»F0i;  othT  eas«»  Me  same  toplo  A  KBT-NUMBER  in  all  Key -Numbered  Digests  A  Indexes 
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King,  1  Tr.  App.  133;  Johnson  v.  City  of  New  York,  186  N.  Y.  139, 
78  N.  E.  715,  116  Am.  St.  Rep.  545,  9  Ann.  Cas.  824;  Peace  v.  Mc- 
Adoo,  46  Misc.  Rep.  295,  92  N.  Y.  Supp.  368,  affirmed  110  App.  Div. 
13,  96  N.  Y.  Supp.  1039;  People  v.  Lowber,  28  Barb.  65,  69.  On  the 
other  hand,  a  market  is  more  or  less  of  a  public  institution.  In  early 
times  in  England  the  occupation  for  market  purposes  of  important 
streets  was  so  common  as  to  have  left  its  impress  on  the  names  of 
many  thoroughfares.  There  is  also  a  still  existing  practice  of  hold- 
ing costermonger  markets.  Keep  v.  Vestry  of  St.  Mary's,  Newington, 
[1894]  L.  R.  2  Q.  B.  524.  Whether  the  markets  preceded  the  streets 
or  the  streets  the  markets  is  not  always  clear.  Mosley  v.  Walker  (1827) 
7  B.  &  C.  40,  52,  53 ;  King  v.  Starkey  (1837)  7  Ad.  &  El.  95,  105.  It 
suffices  to  note  that  a  public  interest  in  markets  has  always  been  recog- 
nized. The  peddler  or  hawker  also  has  been  regarded  as  pursuing  a 
lawful  calling  on  the  highway  subject  to  reasonable  limitations  and  ap- 
propriate control.  Collender  v.  Reardon,  138  App.  Div.  738,  123  N. 
Y.  Supp.  587. 

The  learned  corporation  counsel  urges  that  under  the  Farms  and 
Markets  Law,  being  Consol.  Laws,  c.  69  (Laws  1917,  c.  802),  authority 
has  impliedly  been  conferred  upon  the  municipal  authorities  to  appro- 
priate for  market  purposes  any  part  of  a  street  not  devoted  to  any  other 
use.  This  inference,  it  is  suggested,  is  to  be  drawn  from  section  70 
of  the  act  defining  a  market  as  "any  part  of  a  street  *  *  *  as- 
signed to  or  set  apart  by  law  or  ordinance  or  other  competent  authority 
to  be  used  for  such  purpose,"  and  from  section  78  that  the 'local  au- 
thorities of  a  city  *  *  *  may  designate  for  use  as  public  markets 
any  lands  owned  by  the  city  and  not  dedicated  or  devoted  to  anotiier 
inconsistent  use."  Although  those  provisions  are  far  from  expressly 
going  to  the  length  claimed,  they  do,  in  the  light  of  the  declaratory  pre- 
amble in  section  3  of  the  act,  and  the  known  emergency  which  inspired 
its  passage,  present  a  seriously  arguable  proposition.  A  further  con- 
sideration in  the  instant  case  is  that  Park  avenue  at  this  point  is  92 
feet  wide  and  that  the  market  occupies  only  the  46  feet  in  the  middle 
of  the  street,  where  it  is  practically  unused  for  highway  purposes  be- 
cause it  lies  under  the  elevated  tracks  of  the  New  York  Central  Rail- 
road. Passage  along  the  used  and  usable  part  of  the  roadway  is  en- 
tirely unrestricted. 

Nor  is  it  claimed  that  the  petitioners'  right  of  access  to  their  owti 
premises  is  interfered  with.  Indeed,  the  complaint  made  by  the  presi- 
dent of  the  plaintiif  association  in  his  affidavit  is  that  pedestrians  are 
attracted  to  the  pushcart  market  and  traverse  it  from  end  to  end,  thus 
abandoning  the  sidewalk  to  thp  injury  of  the  business  of  the  shopkeep- 
ers. This  alleged  grievance  arises,  therefore,  not  from  the  obstruction 
of  the  highway,  but  from  the  establishment  of  competition  which  would 
be  equally  effective  if  conducted  on  adjacent  land  other  than  the  high- 
way itself.  The  action  of  the  municipal  authorities  complained  of  has 
actually  removed  from  the  traveled  portion  of  this  and  adjacent  streets  . 
peddlers  who  might  there  lawfully  ply  their  calling.  In  that  aspect  the- 
establishment  of  the  market  may  almost  be  regarded  as  a  regulation 
of  traffic  with  the  result  of  removing  part  of  it  from  the  practicable 
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portions  of  the  roadway  to  that  part  of  it  which  is  not  substantially 
available  nor  actually  used  for  highway  purposes. 

[2-4]  Having  in  mind,  therefore,  that  the  illegality  of  the  ordinance 
is  not  clearly  established,  that  the  alleged  obstruction  to  traffic  on  the 
highway  is  only  theoretical,  and  that  in  point  of  fact  it  actually  relieves 
some  existing  congestion,  that  the  complainants  themselves  do  not  and 
cannot  pretend  that  actual  passage  over  the  practicable  roadway  is  in- 
terfered with,  and  that  the  complaint  is  directed  not  to  the  misuse  of 
the  Highway  as  such,  but  to  certain  consequential  results  which  follow 
from  the  occupation  of  the  unused  part  for  market  purposes,  I  am  of 
opinion  that  the  order  of  mandamus  should  not  issue.  As  a  general 
rule  the  granting  of  the  writ  of  mandamus  has  always  been  regarded 
as  resting  in  the  sound  discretion  of  the  court.  Matter  of  Steinway, 
159  N.  Y.  250,  259,  53  N.  E.  1103,  45  L.  R.  A..461.  The  difficulty  of 
distinguishing  strictly  between  matters  of  judicial  discretion  and  mat- 
ters of  right  when  the  lines  approach  closely  has  been  the  subject  of 
endless  discussion  in  the  books.  The  wide  range  of  the  subject  is  il- 
lustrated by  Tompkins  v.  Sands,  8  Wend.  462,  468,  24  Am.  Dec.  46; 
Osborn  v.  U.  S.  Bank,  9  Wheat.  738,  866,  6  L.  Ed.  204,  MarshaU,  C.  J. ; 
Schilling  v.  Reagan,  19  Mont. 508,  512,  48  Pac.  1109.  See,  also,  Stein- 
leger  v.  Frankel,  117  Misc.  Rep.  693,  192  N.  Y.  Supp.  74.  While  it  has 
often  been  held  that  the  writ  will  not  issue  unless  the  right  which  it  is 
designed  to  enforce  is  clear  (People  ex  rel.  Pumpyansky  v.  Keating,  168 
N.  Y.  390,  398,  61  N.  E.  637),  it  does  not  follow  that  it  necessarily 
issues  upon  the  mere  establishment  of  such  right,  or  even  the  absence 
of  any  other  legal  remedy.  People  v.  Dowling,  55  Barb.  197 ;  Ex  parte 
Ostrander,  1  Denio,  679.  The  modern  tendency  is  to  regard  it  as  large- 
ly discretionary.  People  ex  rel.  Lehmaier  v.  Interurban  Ry.  Co.,  177 
N.  Y.  296, 302,  69  N.  E.  596.  It  will  not  issue  "to  compel  a  compliance 
with  the  strict  letter  of  the  law  in  disregard  of  its  spirit."  People  ex 
rel.  Wood  V.  Assessors,  137  N.  Y.  201,  204,  33  N.  E.  145,  146. 

Emphasis  has  been  laid  particularly  in  this  jurisdiction  upon  a  con- 
sideration of  the  substantial  interest  and  bona  iides  of  the  applicant, 
even  where  an  undoubted  legal  right  is  shown  to  exist.  People  ex  rel. 
Britton  v.  Am.  Press  Assn.,  148  App.  Div.  651,  133  N.  Y.  Supp.  216. 
Upon  the  foregoing  considerations  this  motion  is  denied. 

Ordered  accordingly. 


(118  Misc.  Rep. 

TONNELLE  v.  HAYES  et  al. 

(Supreme  Ootirt;  Special  Term,  New  York  Connty.    Mardi,  1022.) 

1.  Covtnants  «=s>l03(l,  2)— Ute  of  residence  aa  vooal  studle  during  daylight 

lieure  iieid  not  violative  of  restriotive  eovenant. 

The  use  of  a  part  of  a  residence  as  a  vocal  studio  during  daylight  hours 
J^eld  not  a  violation  of  a  restrictive  covenant  against  the  erection  of  any 
buUding  not  a  dweUing  house  or  the  use  of  the  building  erected  for  any 
purpose  "Icnown  as  nuisances  in  law." 

2.  Nuisance  ^s>3(3)— Vocal  studio  not  a  nuisance  per  se. 

The  use  of  a  part  of  a  residence  as  a  vocal  studio  during  daylight  hours 
in  an  orderly  and  proper  manner  held  not  a  nuisance  per  se. 

^=9 For  othar  oasM  Me  same  topie  A  KBT-NUMBSR  in  all  Key«Nunbered  Dlgeeta  A  Indaxee 


Digitized  by 


Google 


182  194  NBW  TOBK  SnPPX4Btf  BNT  (Sup.  Ct 

Action  by  John  N.  Tonnelle  against  Helen  Augusta  Hayes  and  Annie 
A.  Roberts.  On  motion  for  an  injunction  pendente  lite.  Motion  de- 
nied. 

Carter,  Ledyard  &  Milbum,  of  New  York  City,  for  plaintiff. 
MacFarlane  &  Monroe,  of  New  York  City,  for  defendant  Hayes. 
Clifford  C.  Roberts,  of  New  York  City,  for  defendant  Roberts. 

BIJUR,  J.  [1]  This  IS  a  motion  for  a  temporary  injunction  to  re- 
strain the  continued  use  by  defendant  Hayes  of  part  of  her  private 
dwelling  for  the  purpose  of  a  "vocal  studio,"  namely,  for  the  giving  of 
lessons  in  singing  to  private  pupils  during  daylight  hours.  This  is 
claimed  to  be  a  violation  of  the  Murray  Hill  restrictive  covenant,  which, 
so  far  as  material,  reads  that  the  owners  of  lots  will  not  "at  any  time 
hereafter  erect  on  any  of  the  lots  owned  by  them  respectively  any  build- 
ing except  brick  or  stone  dwelling  houses  of  at  least  two  stories  in 
height,  and  except  buildings  of  brick  or  stone  for  private  stables,"  and 
further  that  they  will  not  "hereafter,  erect  or  permit  upon  any  such 
lots  *  *  *  any  livery  stable,  slaughterhouse,"  or  other  similar  es- 
tablishment or  "any  other  erections  known  as  nuisances  in  the  law." 
The  interpretation  of  this  (Covenant  in  Clark  v.  Jammes,  87  Him,  215, 
33  N.  Y.  Supp.  1020,  was  that— 

"It  only  designated  the  character  of  the  bnllding  which  was  to  be  erected 
upon  the  premises,  and  they  thought  it  necessary,  in  order  to  exclude  Itg  oc- 
cupation for  purposes  which  were  considered  detrimental  to  the  neighborhood, 
to  put  in  a  provision  prohibiting  the  permission  upon  said  lots  or  any  part  of 
the  same  of  such  occupation.  •  •  •  The  occupation  of  a  portion  of  a  house 
erected  for  a  dwelling  house  for  any  purpose  not  within  the  prohibition  con- 
tained in  the  last  clause  of  the  covenant  does  not  come  within  its  restrictions." 

This  construction  is  referred  to  and  reaffirmed  in  Goodhue  v.  Cam- 
eron, 142  App.  Div.  470,  485,  127  N.  Y.  Supp.  120.  In  the  Jammes 
Case  it  was  held  that  the  restriction  was  not  violated  by  using  part 
of  a  residence  for  a  dressmaking  business.  I  regard  this  as  controlling 
the  case  at  bar.  Moreover,  no  structural  changes  are  contemplated, 
thus  clearly  distinguishing  Pagenstecher  v.  Carlson,  146  App.  Div.  738, 
131  N.  Y.  Supp.  413,  and  Irving  v.  Huntington  (1911)  not  reported, 
before  Hon.  David  Leventritt,  referee.  It  is  true  that  in  Barnett  v. 
Vaughan  Institute,  134  App.  Div.  921,  119  N.  Y.  Supp.  45,  affirming 
the  decision  below  on  opinion  of  Thomas,  J.,  reported  in  134  App.  Div. 
921,  119  N.  Y.  Supp.  45,  and  affirmed  197  N.  Y.  541,  91  N.  E.  1109, 
the  significance  of  the  mere  words  "private  house"  in  a  restrictive  cove- 
nant is  recognized  as  bearing  upon  the  use  of  tht  building.  PlaintiflF 
insists  that  somewhat  the  same  thought  underlies  Kitching  v.  Brown, 
180  N.  Y.  414,  73  N.  E.  241,  70  L.  R.  A.  742.  Those  cases,  however, 
were  all  decided  before  Goodhue  v.  Cameron,  supra,  and  manifestly 
did  not  lead  the  Appellate  Division  to  change  its  views  as  to  the  mean- 
ing of  the  covenant  now  under  consideration.  If,  however,  I  felt  free 
to  assume,  as  seems  to  have  been  done  in  the  Irving  Case,  that  the  cove- 
nant ran  also  against  the  use  of  the  premises  complained  of  for  pur- 
poses other  than  exclusively  as  a  private  dwelling,  I  feel  I  should  still 
be  controlled  by  the  expression  of  opinion  in  the  Clark  Case,  that  "any 
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occupation  which  may  leave  the  building  of  the  general  character  of  a 
private  dwelling  house  does  not  seem  to  violate  this  restriction."  In 
the  Irving  Case  the  complaint  was  in  regard  to  the  use  of  a  stable 
which  in  the  covenant  is  permitted  if  it  be  "a  stable  for  private  dwell- 
ings," and  the  use  enjoined  was  as  a  "milk  depot  for  mixing,  bottling, 
storing,  and  delivering  a  process  milk."  Although  it  may  be  said  that 
only  a  difference  of  degree  was  involved,  it  was  one  so  great  as  to  be 
manifestly  controlling.  On  the  other  hand,  I  am  of  opinion  that  the 
use  of  pdiTt  of  the  premises  here  complained  of  as  a  vocal  studio  and 
the  use  in  the  Clark  Case  for  a  dressmaking  establishment  are  quite  on 
a  par,  and  that  what  was  there  said  is  applicable  here,  namely,  that  the 
proposed  occupation  leaves  the  building  of  the  same  'general  character 
of  a  private  dwelling  house."  In  connection  with  this  question  of  de- 
gree it  is  to  be  noted  that  in  Bamett  v.  Vaughan  Institute,  supra,  it 
was  proposed  to  occupy  the  entire  building  complained  of  as  a  sanita- 
rium for  persons  suffering  from  nervous  diseases.  A  review  of  the 
authorities  therefore  convinces  me  that  the  use  by  defendant  Hayes  of 
part  of  her  residence  as  a  vocal  studio  does  not  violate  the  restrictive 
covenant. 

[2]  Plaintiff  also  urges  that  the  proposed  use  would  be  a  "nuiAnce," 
in  which  I  cannot  agree.  Some  annoyance  may  possibly  always  be  suf- 
fered by  the  presenpe  of  a  neighbor  in  whose  premises  any  kind  of 
noise  occurs.  Ordinarily  the  sound  of  a  singing  voice  would  scarcely 
be  noticeable  in  adjoining  premises  if  separated  by  adequate  independ- 
ent walls.  The  contrary  result  in  the  instant  case  is  due  as  much  to 
the  character  of  plaintiff's  building  as  to  the  use  by  defendant  of  her 
residence,  of  which  complaint  is  made.  There  is  clearly  a  vast  differ- 
ence both  in  degree  and  kind  between  instruction  of  private  pupils  itr 
singing  and  the  manufacture  of  brass  and  woodwork,  even  though 
incidental  to  a  course  of  instruction,  which  was  involved  in  one  of  the 
leading  cases  cited  by  plaintiff.  Dallas  v.  Ladies'  Decorative  Art  Club 
of  Philadelphia,  4  Pa.  Co.  Ct.  Rep.  340;  affirmed  13  Atl.  537,  opinion 
(sub  nom.  Ladies'  Decorative  Art  Club's  Appeal)  in  13  Atl.  537.  I 
should  not  feel  warranted  in  granting  a  preliminary  injunction  on  so 
slender  a  foundation  as  that  instruction  in  singing  conducted  in  an 
orderly  and  proper  manner  in  this  great  city  teeming  with  multifarious 
activities  is  per  se  to  be  adjudicated  a  nuisance.    Motion  denied. 

Ordered  accordingly. 


ai8  Misc.  Hep. 

OPPENHEIM  APPAREL  CORPORATION  v.  CRUISE,  City  Clerk. 

(Supreme  Goart,  Special  Term,  New  York  County.    March,  1022.) 

I.  Municipal  corporations  <^s»626— Ordlttanoes  exelodlng  illuminated  eigne  from 
eertain  iooality  held  not  void  as  dleori minatory  agsinet  pereons  tnorein. 

Ordinances  adopted  by  the  city  under  Greater  New  York  Charter,  §{  44, 
60,  as  amended  by  Laws  1001,  c  466,  prohibiting  the  use  of  illuminated 
sUnis  in  a  certain  section  of  the  city,  held  valid  as  against  contention  that 
they  discriminated  against  persons  located  in  the  specified  locality,  in  the 
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absence  of  facts  tending  to  show  the  ordinances  arbitrarily  or  unreason- 
ably or  unlawfully  discriminatory  in  favor  of  all  other  localities. 

2.  Constitutional  law  ^=9205(2)— Municipal  corporations  ^=s>602*Onllnanee8  pro- 

hibiting iluminated  signs  except  on  theaters  and  amusement  places  la  oertain 
locality  held  not  void  as  a  grant  of  an  exclusive  privilege. 

Ordinances  adopted  by  the  city  under  Greater  New  York  Charter,  i% 
44,  50,  as  amended  by  Laws  1901,  c.  466,  prohibiting  the  use  of  illuminat- 
ed signs  in  a  certain  section  of  the  city,  except  on  theaters  and  other 
places  of  amusement,  held  not  void  as  granting  an  exclusive  privilege  to 
persons  engaged  in  the  amusement  business  in  the  specified  locality. 

3.  IMuniclpal  corporations  ^s^l  1 1(4)— Invalid  portion  of  ordinance  which  can  be 

separated  from  constitutional  portions  will  not  Invalidate  oonstitotional  por- 
tlons. 

If  ordinances  prohibiting  the  use  of  illuminated  signs  except  on  theaters 
and  other  places  of  amusement  in  a  certain  locality  were  unconstitutional 
in  so  far  as  they  made  an  exception  in  favor  of  theaters  and  other  places 
of  amusement,  such  unconstitutional  portion  of  the  ordinances  would  not 
invalidate  the  ordinances  as  a  whole,  but  could  be  separated  readily  from 
the  constitutional  part,  leaving  the  constitutional  part  in  full  force. 

Actions  by  the  Oppenheim  Apparel  Corporation  and  by  Loft,  Incor- 
porated, against  Michael  J.  Cruise,  City  Clerk,  and  by  Moses  H.  Harris 
and  bjr  Kendall  H.  Methot  and  others  against  the  City  of  New  York 
and  others.  On  motion  for  judgment  dismissing  complaints.  Motion 
granted. 

Edward  E.  McCall,  of  New  York  City,  for  plaintiff  Oppenheim  Ap- 
parel Corporation. 

Gilbert  &  Gilbert,  of  New  York  City,  for  plaintiff  Loft,  Incorporated. 

O'Brien,  Boardman,  Parker  &  Fox,  of  New  York  City,  for  plaintiffs 
Harris  and  Methot. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  defendants. 

DAVIS,  J.  The  defendants  in  each  action  have  moved  for  judgment 
dismissing  the  complaint  therein  under  rule  106  of  the  Rules  of  Civil 
Practice  on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  actions  are  brought  to  restrain 
the  various  defendants  from  removing  plaintiffs'  illuminated  signs 
which  have  been  maintained  by  them  under  licenses  from  the  city 
clerk  on  their  various  places  of  business  in  Thirty-Fourth  street,  b^ 
tween  Fourth  and  Seventh  avenues,  in  the  borough  of  Manhattan,  New 
York  City.  The  plaintiffs  allege  upon  information  and  belief  that  the 
commissioner  of  public  works,  the  president  of  the  borough,  and  the 
police  commissioner  have  asserted  that  unless  the  plaintiffs  shall  forth- 
with remove  their  said  illuminated  signs  they  will  forcibly  remove  said 
signs.  The  licenses  in  question  expired  on  the  23d  of  December,  1921, 
and  the  city  clerk  has  refused  to  renew  them  on  the  ground  that  an  or- 
dinance of  the  city  of  New  York  which  went  into  effect  December  23, 
1920,  forbids  the  maintenance  of  illuminated  signs  such  as  plaintiffs' 
on  buildings  on  Thirty-Fourth  street  between  Fourth  and  Seventh 
avenues  after  December  23,  1921.  The  ordinance  in  question  and  its 
amendments  are  comprised  within  article  16  of  chapter  23  of  the  Code 
of  Ordinances  of  New  York  City.    Section  210  thereof  is  entitled  "Gen- 
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«ral  Provisions,"  and  permits  signs,  etc.,  to  be  placed  on  the  fronts  of 
buildings.  It  also  allows  signs  to  be  hung  at  right  angles  tP  the  build- 
ings, "except  a  building  ♦  ♦  ♦  on  Fifth  avenue,  between  Wash- 
ington Square  North  and  110th  street,  or  on  Thirty-Fourth  street,  be- 
tween Fourth  avenue  and  Seventh  avenue,  or  on  Madison  avenue,  be- 
tween Thirty-Fourth  street  and  Seventy-Second  street,  or  on  Fifty- 
Seventh  street,  between  Lexington  avenue  and  Broadway.''  Section 
215  is  entitled  "Illuminated  Signs."  It  provides  that  all  permits  for 
illuminated  signs  shall  be  issued  by  the  city  clerk.  It  also  provides 
for  the  renewal  of  permits  for  illuminated  signs  and  expressly  cancels 
all  existing  permits  for  the  erection  and  maintenance  of  illuminated 
signs,  except  carriage  calls,  on  buildings  situated  within  the  above- 
mentioned  restricted  area  of  Thirty-Fourth  street,  etc.,  the  cancella- 
tion to  be  effective  December  23, 1921 — ^i.  e.,  one  year  after  the  amend- 
ment went  into  effect.  Subdivision  6  then  provides  that  "no  illuminated 
sign,  except  carriage  calls,  shall  hereafter  be  erected  on  any  building" 
situated  within  the  limited  area  referred  to  above.  The  illuminated 
signs  of  the  plaintiff  in  each  of  these  four  actions  have  been  and 
are  now  maintained  on  premises  situated  within  the  area  of  Thirty- 
Fourth  street  between  Fourth  and  Seventh  avenues.  By  a  further 
amendment  to  subdivision  2  of  section  215,  which  amendment  took  ef- 
fect Mav  27,  1921,  a  license  expiring  since  December  23, 1920,  could  be 
renewed  for  a  period  ending  December  23,  1921,  but  for  no  longer. 
Section  215,  subd.  2,  was  again  amended  December  16,  1921,  by  ex- 
cepting from*  the  prohibition  against  maintaining  illuminated  signs  up- 
on buildings  within  the  said  restricted  areas  "illuminated  signs  existing 
upon  theaters  or  other  places  of  amusement  on  December  13,  1921." 
It  thus  appears,  assuming  these  ordinances  to  be  valid,  that  it  was  un- 
lawful to  issue  permits  for  the  maintenance  after  December  23,  1921, 
of  illuminated  signs  upon  buildings  within  the  said  restricted  areas,  ex- 
cept permits  for  carriage  call  signs  and  illuminated  signs  existing  up- 
on places  of  amusement  on  December  13,  1921.  Since  December  23, 
1921,  the  various  plaintiffs  have  been  displaying  the  signs  without  the 
licenses  required  by  the  ordinances,  but  under  the  protection  of  the 
temporary  injunction  herein  which  restrains  the  defendants  from  re- 
moving them.  The  plaintiffs  claim  that  the  ordinances  tmder  which 
the  defendant  city  clerk  has  refused  to  issue  to  them  permits  for  il- 
luminated signs  is  discriminatory  and  unconstitutional,  because  the 
amendment  last  above  referred  to  excepts  from  the  prohibition  of  the 
ordinance  theaters  and  other  places  of  amusement  on  Thirty-Fourth 
street,  and  is  therefore  unfair  to  other  persons  engaged  in  other  classes 
of  business  on  Thirty-Fourth  street.  The  plaintiffs  pray  for  judgment, 
declaring  the  ordinance  as  amended  to  be  void,  illegal,  and  of  no  effect 
in  so  far  as  it  prevents  the  maintenance  by  plaintiffs  of  illuminated  signs 
on  Thirty-Fourth  street  between  Fourth  and  Seventh  avenues  after 
December  23,  1921;  that  defendant  Cruise  be  required  to  issue  the 
pelmits  applied  for  to  run  for  one  year  from  December  23, 1921 ;  that 
defendants  Miller,  Johnson,  and  Enright,  their  agents,  etc.,  be  enjoined 
from  taking  down  or  otherwise  interfering  with  the  maintenance  of  the 
illuminated  signs  on  the  premises  of  the  various  plaintiffs,  and  for  a 
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restraining  order  during  the  pendency  of  the  action.  The  plaintiffs 
urge :  First,  that  the  ordinance  is  illegal  and  void  because  it  denies  to 
those  engaged  in  business  on  the  streets  and  avenues  named  the  privi- 
lege of  using  illuminated  signs  to  advertise  their  business  while  accord- 
ing that  privilege  to  those  engaged  in  business  on  all  other  streets  and 
avenues  in  the  city;  and,  second,  that  if  not  void  for  the  first  reason 
it  is  void  because  it  grants  an  exclusive  privilege  to  persons  engaged  in 
the  theatrical  and  other  amusement  business  along  the  streets  and  ave- 
nues named  in  the  ordinance.  Under  the  Greater  New  York  Charter 
the  board  of  aldermen,  subject  to  the  Constitution  and  laws  of  the  state, 
has  authority  to  adopt  ordinances  regulating  the  use  and  maintenance 
of  signs  extending  over  and  upon  the  streets  of  the  city.  Section  50, 
as  amended  by  Laws  1901,  c,  466.  And  under  section  44  of  the  char- 
ter, as  amended : 

"Tbe  board  of  aldermen,  in  addition  to  all  enumerated  powers,  may  exercise 
all  of  the  powers  vested  in  the  city  of  New  York  by  this  act,  or  otherwise,  by 
proper  ordinances  ♦  ♦  ♦  not  inconsistent  with  the  provisions  of  this  act, 
or  with  the  Constitution  or  laws  of  the  United  States  or  of  this  state  •  •  ♦ 
may  from  time  to  time  ordain  and  pass  all  such  ordinances  •  •  •  applica- 
ble throughout  the  whole  of  said  city  or  applicable  only  to  specified  portions 
thereof,  as  to  the  said  board  of  aldermen  may  seem  meet  for  the  good  rule 
and  government  of  the  city,  and  to  carry  out'  the  purposes  and  provisions j>f 
this  act  or  of  other  laws  relating  to  the  said  city.  ♦  •  •  "  Laws  1901,  c. 
466. 

In  the  case  of  Fifth  Ave.  Coach  Co.  v.  City  of  New  York,  194  N. 
Y.  19,  29,  86  N.  E.  824,  827  (21  L.  R.  A.  [N.  S.]  744,  16  Ann.  Cas. 
695),  the  court,  referring  to  these  provisions  of  the  charter,' said: 

"The  board  of  aldermen  are  thus  the  judges  as  to  what  ordinances  they  will 
pass  to  carry  out  and  preserve  the  interests  of  the  municipality  and  unless 
an  ordinance  passed  by  them  is  wholly  arbitrary  and  unreasonable  it  should 
be  upheld.  The  necessity  and  advisability  of  the  ordinance  is  for  the  legisla- 
tive power  to  determine.    The  presumption  is  In  favor  of  the  ordinance." 

[1-3]  The  first  contention  of  the  plaintiffs  that  the  ordinances  are 
unconstitutional  because  they  discriminate  against  people  located  on 
the  specified  street  and  avenues  in  favor  of  all  other  localities  in  the 
city  cannot  be  upheld.  It  is  disposed  of  by  the  failure  of  the  plain- 
tiffs to  allege  any  facts  in  the  complaints  which,  if  true,  would  tend 
to  show  that  the  ordinances  were  arbitrary  or  unreasonable  and  unlaw- 
fully discriminatory  in  favor  of  all  other  localities  in  the  city.  Fifth . 
Ave.  Coach  Co.  v.  City  of  New  York,  supra.  I  incline  to  the  belief  that 
tliis  contention  suggests  plaintiffs'  real  grievance.  Probably  they  have 
no  strong  objection  against  places  of  amusement  having  the  exclusive 
right  of  maintaining  illuminated  signs  on  Thirty-Fourth  street  as  a 
guide  to  patrons  in  the  nighttime.  Their  real  griev^ce  is  that  the 
streets  named  have  been  set  apart  from  all  other  streets  of  the  city  as 
areas  within  which  there  shall  be  no  illuminated  signs.  There  is  no 
doubt  that  advertising  by  illuminated  signs  is  very  beneficial  to  business. 
At  the  same  time  the  multiplication  of  those  outstanding  signs  in  this 
very  busy  section  of  the  city  easily  can  become  an  eyesore,  a  nuisance, 
and  an  improper  use  of  the  air  space  over  the  thoroughfares.  We  may 
assume  that  the  board  of  aldermen  before  passing  this  restrictive  or- 
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dinance  gave  due  consideration  to  the  interests  of  those  theretofore 
maintaining  illuminated  signs  on  Thirty-Fourth  street,  and  that  the 
ordinance  was  adopted  as  the  result  of  its  deliberate  judgment  that 
the  interest,  comfort,  and  convenience  of  the  public  demanded  it.  Nor 
do  I  regard  of  any  great  weight  the  other  ground  of  objection,  to  wit, 
that  plaintiffs  are  unlawfully  discriminated  against  because  theaters 
and  places  of  amusement  on  Thirty-Fourth  street  are  not  included  with- 
in the  prohibition.  The  theaters  and  other  places  of  amusement  that 
may  continue  to  receive  licenses  for  signs  are  limited  to  those  having 
such  signs  on  December  13,  1921.  Ordinances  of  New  York  City,  c. 
23,  art.  16,  §  215,  approved  by  the  mayor  December  16,  1921 ;  Soon 
Ring  V.  Crowley,  113  U.  S.  703,  708,  709,  5  Sup.  Ct.  730,  28  L.  Ed. 
1145.  Furthermore,  if  the  exception  in  favor  of  theaters  and  other 
places  of  amusement  be  deemed  unconstitutional,  it  can  be  separated 
readily  from  the  constitutional  part,  leaving  in  full  force  the  consti- 
tutional part.  Duryee  v.  Mayor,  96  N.  Y.  477, 491, 492.  It  is  my  opin- 
ion that  none  of  the  complaints  herein  states  a  cause  of  action.  An  or- 
der may  -be  proposed  dismissing  each  complaint  on  the  merits.  The 
injtmctions  herein  are  vacated. 
Motion  granted. 


(201  App.  Div.  257) 

HARRIS  V.  EAKINS  et  al. 

(Supreme  Coxirt,  Appelate  Divisioii,  Fourth  Department    May  3>  1922.) 

*l.  Pleading  ^=s>36(2)— Usury  ^=:»1  IS^Payee,  auing  maker  and  Indorser  on  In* 
dividual  liability,  could  not  avoid  usury  on  theory  that  loan  was  In  fact 
made  to  a  corporation,  resultino  la  contradiction  of  writing  by  parol. 

Where  loan  waa  apparently  made  on  individual  credit  of  maker  of  notm 
and  Indorsers,  who  borrowed  money  to  drill  oil  wells  on  property  of  a 
corporation,  tbe  payee,  bringing  action  against  the  maker  and  indorsers 
on  the  note  itself  and  the  individual  liability  of  the  defendants,  was  bound 
by  the  note  and  the  cause  of  action  set  up  in  his  complaint,  and  could  not 
avoid  charge  of  usury  on  theory  that  the  toan  was  in  fact  made  to  the 
corporation,  since  the  result  would  be  to  contradict  a  writing  l^y  paroL 

2.  Evidence  ^=>44l(l)— Parol  agreement  establishing  a  different  obligation  from 

that  contained  in  written  contract  not  admissible. 

Testimony  as  to  a  parol  agreement  preceding  or  accompansring  the  ex- 
ecution of  a  written  contract  covering  the  entire  relations  of  the  parties 
held  not  admissible  to  establish  a  different  obligation  from  that  contained 
In  the  written  contract 

3.  Corporations  «s»123(l5)— Pledgee,  eeillng  eteck,  held  not  entitled  to  relieve 

himself  from  liability  by  tendering  ether  oertiflcates  after  stock  declined  In 
value. 

Payee,  having  sold  corporate  stock  deposited  with  him  as  collateral  to 
secure  payment  of  note,  could  not  retain  money  received  on  the  sale  of 
such  stock,  and  later,  when  the  stock  had  declined  in  value  or  become 
worthless,  refleve  himself  from  liability  by  tendering  other  certificates  of 
stock  for  the  same  number  of  shares. 

4.  Witnesses  ^=>270( 2)— Cross-examination  of  Indorser  In  suit  on  note  as  to 

matrimonial  difficulties  and  experiences  with  chorus  girls  held  improper. 

In  action  on  note  against  indorser,  cross-examination  of  indorser  aa  | 

to  his  matrimonial  difficulties,  divorce  suits,  and  experiences  with  chorus  j 

girls  held  improper. 

^=»For  other  cases  see  same  topic  ft  KBY-NXJMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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5.  Appenl    and    error   ^=»882(7)— Counsel   cannot   Justify   Inproper   croos-ox* 
amlnatlon  on  the  oround  that  adversary  offered  Improper  svltfence. 

Counsel  cannot  on  appeal  justify  improper  and  prejudicial  czt)68-ex* 
amlnatlon,  on  the  ground  that  his  adversary  also  offered  or  attempted  to- 
offer  improper  evidence  during  the  trial. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Mark  Harris  against  William  C.  Eakins,  Edward  T. 
Crawford,  and  William  E.  D.  Stokes.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  his  motion  for  a  new  trial,  the  last-named 
defendant  appeals.  Judgment  and  order  reversed,  and  new  trial 
granted. 

Argued  before  KRUSE,  P.  T.  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Hastings  &  Gleason,  of  New  York  City  (Simon  Fleischmann  and 
Martin  Clark,  both  of  Buffalo,  of  counsel),  for  appellant. 

Dirnberger  &  Moore,  of  Buffalo  (James  O.  Moore,  of  Buffalo,  of 
counsel),  for  respondent. 

DAVIS,  J.  The  action  is  brought  on  a  promissory  note  signed  by 
the  defendant  Eakins  and  indorsed  by  defendants  Stokes  and  Craw- 
ford. Stokes,  the  only  defendant  served,  interposed  the  defenses  of 
usury  and  payment.    The  plaintiff  has  a  verdict  in  his  favor. 

The  defendants  comprised  a  syndicate  engaged  ii>  promoting  a  highly 
speculative  venture  known  as  the  Kentucky  Producers'  &  Refiners* 
Corporation,  organized  to  drill  for  oil  in  lands  leased  in  Kentucky  and  . 
Mexico.  The  plaintiff  was  a  broker  engaged  in  making  sales  of  the 
stock.  Defendants  sought  to  obtain  a  loan  from  him,  which  they  pro- 
posed to  use  in  drilling  on  property  of  the  corporation.  The  loan  was 
obtained,  the  note  was  made  and  renewed,  and  when  the  renewal  note 
was  not  paid  this  action  was  brought  to  recover  thereon. 

On  the  trial  the  plaintiff,  in  order  to  escape  the  charge  of  usury,  al- 
leged that  the  loan  was  made  to  the  corporation,  and  that,  it  being  the 
actual  debt  of  the  corporation,  the  defense  of  usury  might  not  be 
raised.  In  presenting  the  issue  to  the  jury  the  trial  court  charged  as 
follows : 

'The  point  is  raised  here  that  this  money  was  loaned  to  these  people  for 
the  purpose  of  drilling  wells ;  that  it  was  in  fact  a  loan  to  the  corporation; 
that  these  men  practically  were  the  corporation.  •  •  •  Now,  of  course, 
if  that  loan  was  to  the  corporation,  •  •  •  then  the  defense  fails,  be- 
cause a  corporation  cannot  raise  the  defense  of  usury.  •  •  •  If  you 
come  to  the  conclusion  that  this  was  intended  as  a  loan  to  the  company,  and 
the  continuing  note  when  it  was  renewed,  then,  of  course,  the  defense  fails^ 
and  the  plaintiff  will  be  entitled  to  his  verdict.'* 

To  this  the  appellant's  counsel  duly  excepted,  and  requested  the 
court  to  charge: 

"As  a  matter  of  law,  the  obligation  and  indebtedness  created  by  and  repre- 
sented by  the  note  cannot  be  regarded  as  an  obligation  of  the  corporation, 
directly  or  Indirectly,  and  that  the  provision  of  law  depriving  a  corporation 
of  the  defense  of  usury  is  not  appUcable  to  the  obligation  in  suit  here,  or  to 
the  facts  in  this  case." 

^ssFor  oUier  cases  sm  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Dise&ts  A  Indexes- 
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The  request  was  denied,  and  an  exception  taken. 

[1,2]  We  think  it  was  error  to  submit  this  question  to  the  jury. 
The  loan  was  made  on  the  individual  credit  of  the  defendants.  What 
they  proposed  to  do  with  the  money  was  of  no  concern  to  plaintiff.  It 
does  not  appear  that  the  executive  officers  or  directors  of  the  corpora- 
tion n^otiated  the  loan  from  the  plaintiff  or  obligated  the  corporation 
to  pay  it.  The  plaintiff  has  not  sued  for  money  had  and  received  by 
the  corporation,  or  on  any  obligation  by  which  it  was  held  as  an  un- 
disclosed principal,  or  on  any  other  theory,  but  has  brought  his  action 
on  the  note  itself  and  on  the  individual  liability  of  the  defendants  to 
him  as  the  maker  and  indorsers  thereof.  He  must  now  be  bound  by  the 
terms  of  the  note  and  of  the  cause  of  action  set  up  in  his  complaint,  and 
not  by  the  terms  of  another  contract  he  might  have  made,  or  one  con- 
trary to  the  one  sued  on,  which  he  on  the  trial  claims  was  made.  A 
party  cannot  make  proof  of  a  parol  agreement  preceding  or  accom- 
panying the  execution  of  a  written  contract,  for  the  purpose  of  estab- 
lishing a  different  obligation  from  that  contained  in  the  written  con- 
tract, when  the  contract  covers  the  entire  relations  of  the  parties,  since 
this  would  result  in  varying  and  contradicting  by  parol  the  provisions 
of  an  instrimient  whereby  the  parties  have  fully  and  absolutely  ex- 
pressed their  engagements.  Studwell  v.  Bush  Co.,  206  N.  Y.  416,  100 
N.  E.  l29.  As  was  held  in  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E. 
961: 

"To  bring  a  case  witbin  tbe  rule  admitting  parol  evidence  to  complete  an 
entire  agreement,  of  which  a  writing  is  only  a  part,  two  things  are  essential: 
First,  the  writing  must  not  appear,  upon  inspection,  to  be  a  complete  contract; 
second,  the  parol  evidence  must  be  consistent  with,  and  not  contradictory  to, 
the  written  instrument." 

[3]  The  appellant  alleged  that  the  plaintiff  had  sold  and  transferred 
a  portion  of  tiie  stock  plaintiff  claims  was  collateral  given  as  security 
for  the  note,  but  had  given  no  credit  therefor  as  payment  The  evi- 
dence is  not  clear  as  to  what  sums,  if  any,  were  received  on  such  sales. 
The  plaintiff  produced  and  tendered  with  the  note  certificates  for  the 
number  of  shares  of  stock  pledged  with  him  as  collateral;  but  they 
were  not  the  same  certificates  as  those  originally  pledged.  If  he  ac- 
tually sold  the  stock  held  as  collateral  to  the  loan,  then  the  defendants 
were  entitled  to  have  the  sums  received  from  the  sale  credited  on  the 
note,  less  the  reasonable  expenses  of  the  sale.  The  plaintiff  could  not 
legally  retain  the  money  received  for  the  sale  of  such  stock  held  by  him 
as  collateral,  and  then  later,  when  the  stock  had  declined  in  value  or 
become  worthless,  relieve  himself  from  liaKlity  by  tendering  other  cer- 
tificates of  stock  for  the  same  number  of  shares. 

[4,  5]  As  there  is  to  be  another  trial,  on  which  other  or  different 
evidence  may  be  offered,  it  is  unnecessary  at  this  time  to  pass  upon  the 
other  questions  raised  upon  the  appeal ;  except  that  we  desire  to  in- 
dicate that  we  regard  the  cross-examination,  or  attempted  cross-exam- 
ination, of  the  defendant  as  to  his  matrimonial  difficulties,  divorce  suits, 
and  experiences  with  chorus  girls  as  not  pertinent  to  the  issue,  and  im- 
proper and  prejudicial.  Where,  upon  a  close  question  of  fact  before 
a  jury,  counsel  resorts  to  such  methods  to  win  a  verdict,  he  does  it 
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With  the  knowledge  that  he  imperils  the  verdict  which  he  thus  seeks. 
(Graham  v.  Graham,  142  App.  Div.  131,  126  N.  Y.  Supp.  941 ;  National 
Supply  Co.  V.  Jebb,  142  App.  Div.  256,  127  N.  Y.  Supp.  52).  Counsel 
may  not  justify  such  conduct  on  the  ground  that  his  adversary  also 
offered,  or  attempted  to  offer,  improper  evidence  during  the  trial. 
Neither  in  legal  procedure  nor  in  morals  do  two  wrongs  make  a  right 
The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


BAY  COURT.  ESTATES  CO.  v.  DICKERSpN.* 

(Supreme  Court,  Special  Term,  Kings  County.) 

f.  Dlsmlsml  and  nonsuit  4&s»7 1  ^Affidavits  nay  not  be  considered  on  questions  of 
sufficiency  of  complaint  to  state  cause  ef  action  and  to  warrant  notice  of 
pendency. 

On  motion  to  dismiss  complaint,  aflSdavits  cannot  be  considered  on  the 
question  of  the  sufficiency  of  the  complaint  to  constitute  a  cause  of  action, 
and  on  the  question  of  the  cancellation  of  notice  of  pendency,  moved  for 
on  the  ground  that  the  complaint  does  not  warrant  the  filing  of  such 
notice,  in  view  of  civil  practice  rul6  106. 

2.  Trial  ^s» 1 3 (2)— Motion  for  Immediate  trial  denied. 

Conceding  that  Civil  Practice  Act,  S  185,  gave  court  power  to  order  trial 
in  Kings  county,  immediate  trial  would  not  be  ordered,  where  to  do  so 
would  give  preference  to  the  cause  over  issues  on  Special  Term  calendar. 

Action  by  the  Bay  Court  Estates  Company  against  one  Dickerson. 
On  motion  to  dismiss  complaint.    Motion  denied. 

BENEDICT,  J.  The  defendants  move  for  three  kinds  of  relief: 
(1)  The  dismissal  of  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and  (2)  the  cancellation 
of  the  notice  of  pendency  filed  herein  on  the  ground  that  the  allegations 
of  the  amended  complaint  do  not  warraht  the  filing  of  such  notice ;  or 
in  the  alternative  (3)  the  immediate  trial  of  the  action  under  section 
185,  Civil  Practice  Act. 

[1]  Annexed  to  the  notice  are  voluminous  affidavits,  which,  of 
course,  cannot  be  considered  on  the  first  two  branches  of  the  motion. 
Civil  Practice  Rule  106.  I  think  that  the  complaint,  considered  in  con- 
nection with  the  bill  of  particulars,  fairly  states  a  cause  of  action.  Ryan 
v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696;  Fletcher  v.  Manhatttan  Life 
Ins.  Co.,  197  App.  Div.  484,  189  N.  Y.  Supp.  453.  The  motion,  so  far 
as  it  relates  to  the  cancellation  of  the  notice  of  pendency,  seems  to  be 
based  upon  the  claim  of  the  insufficiency  of  the  complaint. 

[2]  I  find  nothing  in  the  papers  tending  to  show  that  the  case  could 
be  reached  for  trial  more  quickly,  if  it  were  to  be  tried  in  Kings  county 
than  if  it  be  tried  in  Nassau  county.    It  could  have  been  noticed  for 

^=»For  oUier  cases  see  same  topic  A  KSY-NUBIBSR  In  elL  Key-Numbered  DigeeU  ft  Indezee 
•Order  affirmed  —  App.  Div.  — ,  194  N.  Y.  Supp.  917. 
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trial  at  the  March  Trial  Term  in  Nassau  county,  and  if  it  has  not  been 
so  noticed  it  may  be  noticed  for  the  May  Trial  Term,  as  the  rules  per- 
mit equity  causes  to  be  noticed  for  Trial  Terms  in  that  county.  Section 
185,  Civil  Practice  Act,  would  perhaps  authorize  me  to  direct  the  trial 
to  be  had  in  Kings  county,  but  would  not  authorize  giving  this  case  a 
preference  over  the  issues  on  the  Special  Term  calenckr  in  Kings 
county. 

The  motion  is  therefore  denied  in  all  respects,  with  $10  costs. 


ai8  Miac.  Bep.  276i 

VEL80R  6t  at.  v.  FREEMAN  et  aL 

(Supreme  Court,  Kings  County.    March,  1022.) 

1.  Dlamtstal  and  nonsuit  ^=»7I,  73»Affldavlt8  may  not  bo  consldored  on  motion 

to  dismiss  oomplaint  as  Insufficient;  plaintiff  given  benefit  of  Inferences  fairly 
arising. 

On  a  motion  to  dismiss  a  complaint  for  failure  to  state  a  cause  of  ac- 
tion, affidavits  In  aid  of  the  allegations  of  the  complaint  may  not  be  con- 
sidered, and  unless  it  appears  that,  admitting  all  the  facts  alleged  and 
all  necessary  Inferences  fairly  arising  therefrom,  no  cause  of  action  what- 
ever Is  presented,  the  motion  will  be  denied. 

2.  Dismissal  and  nonsuit  «s>73— Pleading  ^s»8  (2)— Allegation  that  dooedent  died 

Intestate  held  mere  conclusion  of  law. 

An  allegation  that  decedent  died  Intestate,  based  on  subsequent  allega- 
tions of  the  Invalidity  of  the  will  by  reason  of  undue  Influence  exercised 
over  the  decedent,  was  a  mere  conclusion  of  law,  and  was  not  to  be  deem- 
ed admitted,  on  motion  to  dismiss  complaint 

3.  Wills  ^=9253»Matter8  oonoerning  vandity  of  wills  relegated  to  Surrogate's 

Court,  in  absence  of  special  reasons  calling  for  equitable  Jurisdiction. 

Unless  special  reason  is  disclosed,  calling  for  the  exercise  of  equitable 
Jurisdiction,  the  court  will  relegate  to  the  Surrogate's  Court  the  determi- 
nation of  all  questions  relating  to  the  execution  and  validity  of  a  triu, 
including  the  right  to  a  jury  trial;  former  Code  Civ.  Proc.  {  2e53-a,  «n- 
thorlzing  action  to  determine  validity  of  probate  of  a  will,  having  been  re- 
pealed by  Laws  1914,  c.  443. 

4.  Wills  «s»205,  430— While  probate  is  neoossary  as  to  personal  property,  It  Is  not 

neoessary  to  eonflrm  title  to  real  estate;  heir  at  law  may  litigate  title  after 
probate. 

The  probate  of  a  will  is  necessary  to  due  administration  by  the  executor 
of  the  personal  estate,  but  is  not  essential  to  confirm  title  in  the  devisee 
of  real  estate,  ibr  such  title  vests  by  virtue  of  the  Instrument  Itself,  and 
the  probate,  while  creating  ^the  presumption  of  validity.  Is  not  conclusive 
on  the  devisee,  and  the  heirs  at  law  may  assert  their  title  after  probate, 
for  they  may  not  be  parties  to  probate  proceedings  in  the  Surrogate's 
Court  (Surrogate's  Court  Act,  §  140). 

5.  Cancellation  of  instruments  ^s>l— Equity  ^=>39(l)— in  action  to  set  aside  con- 

veyanoo  of  real  estate,  equity  court  may  determine  validity  of  will. 

An  action  to  set  aside  a  conveyance  of  real  estate  was  properly  cogniz- 
able in  equity,  and  the  court,  having  acquired  Jurisdiction  of  all  the  par- 
ties, will  by  its  decree  settle  the  whole  controversy,  and  determine  the 
validity  of  a  will. 

6.  Wills  ^=»222— Equity  may  assume  Jurisdiction  to  determine  validity  of  will 

and  eonvoyance  thereunder. 

Where  an  heir  at  law  of  decedent  could. not  be  made  a  party  to  a  pro- 
ceeding for  the  probate  of  his  will,  and  the  Surrogate's  Court  had  no 

^s^FoT  other  cas«s  see  same  topic  &  KEY-NUMBER  la  all  Key-Numbered  Digests  ft  Indexes 
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jurisdiction  to  adjudge  the  fraudulent  character  of  a  conveyance  to  her, 
and  decree  a  reconveyance  to  those  entitled,  heldt  that  equity  will  assume 
jurisdiction  to  determine  the  Invalidity  of  the  will  and  conveyance. 

7.  Judgment  ^s»252(l)— Specific  prayer  that  plaintiff  be  adjudged  entitled  to  all 

of  decedent's  property  required  ad]udioatlon  as  to  validity  of  will. 

A  specific  prayer  that  plaintiff  be  adjudged  entitled  to  all  the  property 
belonging  to  decedent  at  death  necessarily  requires  an  adjudication  of  the 
invalidity  of  the  wilL 

8.  Receivers  ^=s>38— Motion  for  receiver  denied,  where  facts  withhold  from  court. 

A  motion  for  the  appointment  of  a  temporary  receiver  of  property  of  a 
decedent  was  denied,  where  the  immediate  facts  on  which  plaintiffs  relied 
to  establish  the  mental  incapacity  of  decedent  and  the  exercise  of  undue . 
influence  over  him  by  the  defendants,  were  withheld  from  the  considera- 
tion of  the  court,  and  in  place  thereof  insinuations,  vituperations,  and 
groundless  conclusions  were  substituted. 

9.  injonction  ^=» 1 78— Injunction  discontinued  as  to  certain  defendants  aad  ooa- 

tinued  as  to  owners,  unless  statutory  bond  be  given. 

Where  it  appears  that  certain  defendants  have  no  assets  belonging  to 
decedent  in  their  possession  or  control,  and  that  they  are  financially  re- 
sponsible for  any  such  property  as  might  thereafter  come  into  their  pos- 
session, an  injunction  as  to  them  will  be  vacated,  and,  it  being  advisable 
that  property  of  decedent  in  possession  of  other  defendants,  so  far  as  cm- 
disposed  of,  should  be  kept  intact,  an  injunction  as  to  them  will  be  con- 
tinued, unless  they  give  an  undertaking  as  prescribed  by  Civil  Practice 
Act,  i  900. 

Action  by  George  I>.  Velsor,  as  committee  of  the  person  and  prop- 
erty of  Elizabeth  Velsor,  an  incompetent  person,  and  another,  against 
Edwin  R.  Freeman  and  others,  copartners  doing  business  as  Lindley 
&  Co.  On  motion  by  plaintiffs  jFor  a  receiver,  and  motion  by  defend- 
ants to  dismiss  complaint.  Motions  denied,  and  injunction  continued 
as  to  part  of  defendants. 

Fred  M.  Ahem,  of  Brooklyn,  for  plaintiffs. 
Lesser  Brothers,  of  New  York  City,  for  defendants  Freeman. 
Van  Vorst,  Marshall  &  Smith,  of  New  York  City,  for  defendants 
Lindley. 

DIKE,  J.  Two  motions  are  here  involved.  The  first  is  a  motion  by 
the  plaintiffs  for  the  appointment  of  a  temporary  receiver  of  the  prop- 
erty belonging  to  one  David  B.  Cocks  at  and  prior  to  his  decease  and  of 
the  assets  of  Ws  estate.  Pending  the  motion  the  defendants  are  restrain- 
ed from  disposing  of,  secreting,  or  destroying  the  property,  books,  pa- 
pers, or  documents  belonging  to  said  deceased  and  any  of  the  assets 
of  his  estate,  and  the  defendant  Helen  F.  Freeman  is  restrained  from 
alienating  or  incumbering  a  parcel  of  real  property  situated  in  the  state 
of  New  Jersey,  and  which  was  conveyed  to  her  by  the  decedent  shortly 
before  his  death.  The  second  is  a  motion  by  the  defendants  to  dismiss 
the  complaint  on  the  grounds :  (a)  That  the  court  has  not  jurisdiction 
of  the  action ;  and  (b)  that  the  complaint  is  insufficient  in  law  upon  the 
face  thereof. 

The  complaint  is  of  considerable  length.  It  alleges  that  the  plain- 
tiffs Elizabeth  Velsor  and  Henry  H.  Brundage  are  respectively  tiie 
niece  and  nephew  of  the  said  deceased  and  his  sole  heirs  at  law  and 
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next  of  kin ;  that  at  all  the  times  mentioned  in  the  complaint  the  said 
deceased  was  about  83  years  of  age,  in  feeble  health,  and  mentally  in- 
competent; that  in  January,  1920,  the  defendant  Edwin  R.  Freeman, 
acting  in  concert  with  his  wife  and  daughter,  the  defendants  Helen 
F.  and  Florence  S.  Freeman,  knowing  and  taking  advantage  of  his 
mental  and  ^vsical  condition,  and  with  the  intention  and  scheme  of 
getting  possession  for  himself  and  family  of  all  of  his  property,  "spirit- 
ed away"  and  removed  the  said  Cocks  to  a  sanitarium  in  the  state  of 
New  Jersey;  that  he  was  there  kept  in  seclusion,  concealed  from  his 
relatives  and  friends,  in  the  constant  surveillance  of  the  defendants 
Freeman,  who  thereby  assumed  control  and  dominion  over  his  person 
and  property;  that  while  so  confined  the  defendants  Freeman,  in  pur- 
suance of  their  said  desigfn,  by  fraud,  deceit,  and  undue  influence  and 
compulsion,  persuaded  and  compelled  said  Cocks  to  execute  to  the 
defendant  Helen  F.  Freeman  a  conveyance  of  a  house  and  lot  situated 
in  Asbury  Park,  N.  J.,  without  any,  or  for  a  grossly  inadequate,  con- 
sideration, also  a  power  of  attorney  to  the  defendant  Edwin  R.  Free- 
man covering  all  the  personal  property  of  the  deceased,  also  a  writing 
purporting  to  be  his  last  will  and  testament ;  that  said  instrument  was 
not  a  valid  will,  but  was  the  culmination  of  the  plan  of  said  defendants 
Freeman  to  obtain  all  the  property  of  decedent,  by  attempting  to  make 
said  Freeman  the  sole  beneficiary  under  his  will  and  the  sole  executor 
of  his  estate;  and  that  said  dominion  over  the  deceased  continued  up 
to  the  time  of  his  death.  It  is  further  alleged  upon  information  and  be- 
lief, that  by  virtue  of  said  power  of  attorney  said  Freeman  acquired 
control  of  and  converted  a  large  amount  of  stock  and  bonds,  or  the  pro- 
ceeds thereof,  and  other  personal  property  belonging  to  said  deceased. 
It  is  also  allied  that  the  defendants  Lindley  are  made  parties  defend- 
ant for  the  purpose  of  enjoining  them  from  delivering  to  said  Freeman 
any  other  stocks,  bonds,  or  personal  property  of  the  deceased,  they 
having  been  his  brokers  in  his  lifetime,  and  that  the  estate  of  deceased 
has  been  so  depleted  and  converted  without  any  security  to  protect  it, 
to  the  prejudice  of  plaintiffs,  who  are  without  adequate  remedy  at  law. 
The  relief  asked  is  Aat  the  deed  to  defendant  Helen  F.  Freeman  be  ad- 
judged fraudulent  and  void,  and  she  be  decreed  to  convey  the  said 
property  to  the  plaintiffs ;  that  plaintiffs  bfe  adjudged  entitled  to  all  the 
property  belonging  to  said  deceased  at  the  time  of  his  death,  and  the 
profits  thereof ;  that  said  power  of  attorney  be  adjudged  to  be  void ; 
that  a  receiver  be  appointed  to  preserve  all  the  property  pending  the 
action  and  to  carry  the  judgment  into  effect ;  that  the  defendants  Litid- 
ley  be  enjoined  from  delivering  to  said  Freeman  any  further  stocks 
and  bonds ;  and  for  other  incidental  and  appropriate  equitable  relief. 
[1,  2]  I  shall  consider,  first,  the  motion  to  dismiss  the  complaint  on 
the  ground  that  it  does  not  set  forth  a  cause  of  action.  On  such  a  mo- 
tion the  complaint  alone  is  to  be  considered.  Affidavits  in  aid  of  the 
allegations  thereof  are  not  available.  Rules  of  Civil  Practice,  106;  Bay 
Court  Estates  Co.  v-  Dickerson  (Sup.^  194  N.  Y.  Supp.  190.  And  all 
the  facts  alleged  and  all  necessary  inferences  arising  therefrom  are 
deemed  admitted;  but  conclusions  of  law  based  upon  allegations  of 
facts  are  not  admitted.  Frank  v.  Mandel,  76  App.  Div.  413,  78  N.  Y. 
194N.Y.S.— 13 
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Supp.  855 ;  Burdick  v.  Chesebrough,  94  App.  Div.  532,  88  N.  ¥•  Supp. 
13.  On  such  a  motion  the  pleading  will  be  deemed  to  allege  whatever 
may  be  implied  from  its  statements  by  reasonable  intendment.  It  is 
not  sufficient  that  the  facts  be  imperfectly  averred,  or  that  the  complaint 
lacks  "definiteness  and  precision,"  but  the  motion  will  be  denied  unless 
it  appears  that,  admitting  all  the  facts  alleged,  no  cause  of  action  what- 
ever is  presented.  Marie  v.  Garrison,  83  N.  Y.  14;  Kain  v.  Larkin, 
141  N.  Y.  144,  36  N.  E.  9. 

[3]  Applying  these  principles,  the  allegation  of  the  complaint  that 
said  Cocks  died  intestate  is  a  conclusion  of  law  based  upon  the  sub- 
sequent allegation  of  the  invalidity  of  the  will  by  reason  of  the  undue 
influence  exercised  over  Cocks  while  he  was  mentally  incompetent 
Such  allegation  is  not  to  be  deemed  admitted  upon  this  motion.  On 
the  contrary,  the  complaint  fairly  alleges  that  the  deceased  did  in  fact 
leave  a  last  will,  which,  so  far  as  appears,  is  unprobated,  and  that  the 
defendant  Edwin  R.  Freeman  is  the  sole  beneficiary  and  -executor. 
Counsel  for  plaintiffs  asserts  in  his  brief  that  this  court  is  not  asked 
to  adjudicate  the  validity  or  invalidity  of  the  will.  The  assertion  is 
a  dangerous  one.  For  if  this  court  should  adjudge  only  the  invalidity 
of  the  power  of  attorney,  and,  in  accordance  with  the  suggestion  of 
counsel,  should  decline  to  adjudicate  upon  the  will,  then  a  decree  of 
tiie  Surrogate's  Court,  determining  the  validity  of  the  will  and  admit- 
ting it  to  probate,  would  confirm  title  to  all  the  testator's  personal 
property,  including  any  that  may  have  been  acquired  by  virtue  of  the 
power  of  attorney  in  the  defendant  Edwin  R.  Freeman  as  sole  execu- 
tor and  beneficiary.  Such  a  decree  by  the  surrogate,  especially  after 
a  jury  trial,  would  be  conclusive  against  every  person  over  whom  juris- 
diction was  obtained.  Surrogate's  Court  Act,  §80;  Von  Meyer  v. 
Varcoe,  106  Misc.  Rep.  426,  175  N.  Y.  Supp.  826.  And  the  success 
of  the  plaintiffs  in  this  action  would  be  ineffective,  except  as  to  the  real 
property. 

But  I  think  that  the  specific  prayer  of  the  complaint  that  the  plain- 
tiffs be  adjudged  entitled  to  all  the  property  belonging  to  Cocks  it  the 
time  of  his  death  should  prevail  as  against  this  assertion  of  coimsel. 
Such  relief  requires  necessarily  an  adjudication  of  the  invalidity  of 
the  will,  and  I  conclude,  therefore,  that  to  secure  such  an  adjudication 
is  within  the  intended  scope  of  the  action.  Assuming  this  to  be  so, 
does  the  complaint  state  a  cause  of  action  aivd  is  such  cause  of  action 
cognizable  in  equity?  I  think  the  answer  must  be  in  the  affirmative.  It 
is  unnecessary  to  determine  whether,  under  the  constitutional  provision, 
this  court  has  inherent  power  over  an  unprobated  will,  where  such  will 
relates  solely  to  personal  property.  It  is  certain,  however,  that  in  the 
absence  of  exceptional  circumstances  such  jurisdiction  will  neither  be 
assumed  nor  exercised  by  this  court.  Section  2653-a  of  the  former 
Code,  which  expressly  authorized  an  action  to  determine  the  validity  or 
invalidity  of  the  probate  of  a  will,  was  repealed  by  chapter  443  of  the 
Laws  of  1914.  And  now,  as  the  result  of  comparatively  recent  legis- 
lation, adequate  provisions  exist  for  the  determination  in  the  Surro- 
gate's Court  of  all  questions  relating  to  the  execution,  validity,  or  in- 
validity of  a  will,  including  the  right  of  a  jury  trial.    Therefore,  upon 
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the  theory  that  the  powers  of  equity  should  neither  be  invoked  nor 
exercised  when  there  is  an  adequate  remedy  at  law,  it  has  been  and  is 
the  policy  in  this  state  to  relegate  to  the  Surrogate's  Court  the  determi- 
nation of  questions  of  this  character.  Such  is  the  rule  where  no  espe- 
cial reason  is  disclosed  calling  for  the  exercise  by  this  court  of  its  equi- 
table jurisdiction.  Brady  v.  McCosker,  1  N.  Y.  214;  Anderson  v.  An- 
derson, 112  N.  Y.  104,  113, 19  N.  E.  427,  2  L.  R.  A.  175;  Delabarre 
V,  McAlpin,  71  App.  Div.  591,  76  N.  Y.  Supp.  301 ;  Higgins  v.  Union 
Trust  Co.,  10  N.  Y.  Supp.  389,^  affirmed,  127  N.  Y.  635,  27  N.  E.  855 ; 
Sherwood  v.  Sherwood,  85  Misc.  Rep.  99,  104,  147  N.  Y.  Supp.  205. 

[4,  6]  It  has  been  held  that  the  mere  factum  of  a  will  properly  is  a 
matter  for  the  Surrogate's  Court  and  that  the  determination  there  made 
is  conclusive  as  to  the  personalty  except  as  reviewed  upon  appeal.  Wal- 
lace V.  Payne,  14  App.  Div.  597,  601,  43  N.  Y.  Supp.  1119.  Moreover, 
the  probate  of  a  will  is  necessary  to  the  due  administration  by  the  exec- 
utor of  the  personal  estate.  Corley  v.  McElmeel,  149  N.  Y.  228,  43 
N.  E.  628,  cited  to  this  effect  in  Brazill  v.  Weed,  192  App.  Div.  66,  70, 
182  N.  Y.  Supp.  350.  Therefore,  if  the  will  in  question  related  solely  to 
personal  property,  and  the  sole  issue  was  as  to  its  validity  or  invalidity, 
I  should  hesitate  to  decide  that  the  complaint  stated  a  cause  of  action 
of  which  a  court  of  equity  would  assume  jurisdiction.  But  where  a 
will  relates  to  real  property  the  probate  thereof  is  not  essential  to  con- 
firm title  in  the  devisee.  Title  vests  by  virtue  of  the  instrument  itself. 
And  the  probate,  while  creating  the  presumption  of  validity,  is  not  con- 
clusive upon  the  devisee.  His  title  "is  still  open  to  litigation  at  the  in- 
stance of  the  heir  at  law,  who  is  not  concluded  by  anything  which  has 
t^en  place  in  the  Surrogate's  Court.*'  Corley  v.  McElmeel,  149  N. 
Y.  228,  236, 43  N.  E.  628, 630;'  Norris  v.  Norris,  32  Hun,  175 ;  Matter 
of  Connell's  Will,  75  Misc.  kep.  574,  136  N.  Y.  Supp.  166;  Wallace 
V.  Payne,  14  App.  Div.  597,  601,  43  N.  Y.  Supp.  1119;  Delabarre  v. 
McAlpin,  71  App.  Div.  591,  594,  76  N.  Y.  Supp.  301 ;  Alfred  Univer- 
sity V.  Frace,  193  App,  Div.  279,  284,  184  N.  Y.  Supp.  216.  So  in  Oie 
present  case  the  plaintiffs,  as  heirs  at  law  of  Cocks,  may  assert  their 
title  to  any  real  property  left  by  him.  The  New  Jersey  property  is  in 
the  possession  of  defendant  Helen  F.  Freeman  by  virtue  of  the  con- 
veyance hereinbefore  mentioned.  She  is  not  an  heir  at  law  of  the  dece- 
dent, and  therefore  could  not  be  made  a  party  to  probate  proceedings 
in  the  Surrogate's  Court.    Surrogate's  Court  Act,  §  140. 

[8,  7]  Moreover  that  court  has  no  jurisdiction  to  adjudge  the  fraud- 
ulent character  of  the  conveyance  to  her  and  decree  a  reconveyance 
to  those  entitled.  Under  such  circumstances  equity  will  assume  juris- 
diction of  an  action  to  determine  the  invalidity  of  the  conveyance  and 
of  the  will.  There  is  no  adequate  remedy  at  law.  Brady  v.  McCosker, 
supra;  Norris  v.  Norris,  supra;  Irving  v.  Bruen,  110  App.  Div,  558, 
97  N.  Y.  Supp.  180,  affirmed,  186  N.  Y.  605,  79  N.  E.  1107;  WaUace 
-V.  Payne,  supra;  Brazill  v.  Weed,  supra.  Irving  v.  Bruen  was  an  ac- 
tion by  an  heir  at  law  to  set  aside  a  deed  and  a  wUl  alleged  to  have  been 

t  Beported  In  fall  In  the  New  York  Supplement;  reported  aa  a  memorandnin 
dedaion  without  opinion  in  56  Hon,  650. 
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secured  by  the  exercise  of  undue  influence  by  the  grantee  and  devisee. 
In  its  opinion  the  court  said : 

"Moreover,  the  deed  and  the  wlU  are  part  of  one  scheme  to  obtain  the 
property  of  deceased.  It  was  especiaUy  fitting,  therefore,  that  these  actions 
should  be  joined  and  tried  as  one." 

The  case  is  cited  on  this  point  in  Alfred  University  v.  Frace,  supra, 
and  the  principle  recognized  in  Le  Brantz  v.  Conklin,  39  Misc.  Rep. 
715,  80  N*  Y.  Supp.  967.  So  in  the  present  case  the  claim  is  that  the 
defendants  Freeman,  acting  together  and  in  furtherance  of  a  single 
scheme,  fraudulently  secured  the  execution  of  the  deed,  the  power  of 
attorney  and  the  will.  The  location  of  the  real  property  in  New  Jersey 
is  not  a  barrier  to  the  equitable  relief  sought  in  this  action.  Equity 
acts  in  personam,  and,  having  jurisdiction  of  the  person,  may  decree 
a  conveyance  of  real  property  without  the  state.  Newton  v.  Bronson, 
13  N.  Y.  587,  591,  67  Am.  Dec.  89;  Lucia  Mining  Co.  v.  Evans,  146 
App.  Div.  416,  417,  131  N.  Y.  Supp.  280;  Chase  v.  Knickerbocker 
Phosphate  Co.,  32  App.  Div.  400,  403,  53  N.  Y.  Supp.  220;  Mead  v. 
Brockner,  82  App.  Div.  480,  81  N.  Y.  Supp.  594.  Therefore,  I  con- 
clude that  the  action  by  the  plaintiffs,  as  heirs  at  law  of  the  decedent,  to 
set  aside  the  conveyance  of  the  New  Jersey  property  is  properly  cog- 
nizable in  equity,  and  that  this  court,  having  acquired  jurisdiction  over 
all  parties  interested,  will  exercise  its  equitable  power  to  settle  the  en- 
tire controversy  by  determining  the  validity  or  invalidity  of  the  will. 
The  motion  to  dismiss  is  denied. 

Second,  as  to  the  motion  for  the  appointment  of  a  receiver:  It  satis- 
factorily appears  from  the  papers  presented  that  the  deceased  and  the 
Freemans  lived  as  members  of  the  same  household  for  over  15  years; 
that  they  passed  14  summers  together  in  the  Asbury  Park  property; 
that  Helen  F.  Freeman  has  known  the  deceased  for  about  40  years; 
that  after  he  ceased  to  live  with  the  Freemans,  by  reason  of  their 
change  of  residence,  he  lived  for  many  years  with  the  aunt  of  defend- 
ant Helen  F.  Freeman.  During  all  these  years  he  was  on  terms  of  the 
closest  intimacy  with  the  defendants.  The  defendant  Edwin  R.  Free- 
man has  been  a  member  of  the  New  York  Produce  Exchange  for  over 
20  years,  has  served  as  a  member  of  its  board  of  managers,  and  on 
other  important  committees,  and  for  17  years  he  has  been  and  now  is 
a  member  of  a  reputable  firm.  The  decedent's  will  was  admitted  to 
probate  in  New  York  county  on  May  14,  1920,  after  the  due  service 
of  a  citation  upon  the  plaintiffs.  After  a  delay  of  nearly  one  year, 
and  on  May  3,  1921,  an  application  to  open  the  probate  proceedings 
was  denied  as  to  the  plaintiff  Brundage,  but  granted  as  to  the  plaintiflf 
Velsor  on  the  ground  of  her  incompetency  when  the  original  citation 
was  served  upon  her.  The  surrogate  directed  that  a  supplemental  cita- 
tion issue  to  her  to  show  cause  why  the  probate  should  not  stand  and  the 
matter  was  adjourned  to  a  day  in  December,  1921. 

In  his  affidavit  of  December  7,  1921,  the  attorney  for  the  plaintiffs 
admits  that  the  powers  of  Freeman,  as  executor,  have  been  suspended 
pending  final  determination  of  all  proceedings  in  the  Surrogate's  Court. 
And  the  affidavit  of  Hilbert  I,  Trachman,  verified  December  13,  1921, 
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and  submitted  on  behalf  of  the  def  endants,  has  annexed  thereto  a  copy 
of  a  dtation  and  order  issued  out  of  the  Surrogate's  Court  on  December 
2,  1921,  requiring  Freeman  to  show  cause  on  December  13,  1921,  why 
the  letters  issued  to  him  as  such  executor  should  not  be  revoked,  and 
suspending  his  powers  and  restraining  him  from  transferring  or  disposr- 
ing  of  any  assets  of  the  estate  imtil  3ie  further  order  of  the  court.  It 
appears  that  this  proceeding  was  adjourned  for  6ne  week.  This  court 
is  not  informed  as  to  the  outcome  of  this  or  of  any  other  proceedings 
that  may  have  been  instituted  in  the  Surrogate's  Court.  However,  it 
does  appear  that  the  proceeding  in  the  Surrogate's  Court  above  referred 
to,  was  instituted  on  behalf  of  the  plaintiff  Elizabeth  Velsor  after  the 
commencement  of  this  action  in  equity.  Under  these  circumstances  I 
see  no  reason  for  granting  provisional  relief  which  supplements  the  ac- 
tion of  the  surrogate  of  New  York  county  for  the  protection  of  the 
estate. 

[8]  With  respect  to  the  personal  property  of  the  deceased  which  may 
have  come  into  possession  of  Freeman,  not  as  executor,  but  under  the 
power  of  attorney,  I  have  this  to  add :  Neither  the  financial  responsi- 
bility nor  the  business  standing  of  Freeman  is  impeached;  nor  is  his 
character  attacked  otherwise  than  by  innuendo,  insinuations,  and  in- 
ferences based  upon  circumstances  equally  susceptible  of  an  innocent 
interpretation.  He  denies  any  wrongdoing.  The  powes  of  attorney 
presumptively  is  valid,  for  the  deceased  is  in  law  presumed  to  have 
been  mentally  competent.  This  presumption  is  not  negatived  by  any 
physician  or  expert  produced  by  the  plaintiffs.  On  the  contrary,  the 
defendants  present  the  affidavits  of  lifelong  friends  to  the  effect  that 
ihe  deceased  never  disclosed  signs  of  mental  incompetency.  I  find 
that  the  certificate  of  the  family  physician  and  that  of  the  physician 
who  attended  him  in  his  last  illness,  and  who  operated  upon  him,  both 
assert  the  mental  competency  of  Mr.  Cocks  at  the  time  iA  question. 
The  moving  papers  contain  statements  by  the  attorney  for  the  plains 
tiffs,  as  well  as  by  one  of  the  doctors,  that  all  of  the  evidence  has  not 
been  placed  before  the  court  in  affidavit  form  upon  this  application. 
In  any  event,  it  is  quite  evident  that  the  important  facts,  upon  which 
plaintiflFs  rely  to  establish  the  mental  incompetency  of  the  deceased, 
and  the  exercise  by  the  defendants  of  undue  influence  over  ham,  have 
been  withheld  from  the  consideration  of  the  court.  And  in  the  place 
of  these  facts  the  plaintiffs  have  substituted  insinuation,  vituperation 
and  groundless  conclusion.  Under  these  circumstances  and  for  the 
other  reasons  stated  I  see  no  reason  for  the  appointment  of  a  receiver. 

[9]  It  appears  that  the  defendants  Lindley  have  no  assets  belonging 
to  said  deceased  in  their  possession  or  control,  and  they  are  financially 
responsible  for  any  such  property  which  might  hereafter  come  into 
their  possession.  The  injunction  is  vacated  as  to  them.  However,  it 
seems  to  me  to  be  advisable  that  the  property  of  decedent  in  the  pos- 
session of  the  defendants  Freeman,  so  far  as  it  has  not  been  disposed 
of  already,  should  be  kept  intact.  As  to  these  defendants  the  injunc- 
tion is  continued,  unless,  fti  the  alternative,  they  give  an  undertaking  bs 
prescribed  by  sectbn  900  of  the  Civil  Practice  Act.  In  this  event  I 
will  hear  counsel  as  to  the  amount  fhereof.    If  the  injtmction  is  con- 
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tinued^  I  shall  require  a  new  undertaking  by  the  plaintiffs^  and  will 
hear  counsel  as  to  the  amount  thereof. 
Ordered  accordingly. 


PEOPLE  V.  Dl  GRAZIA. 

(Supreme  Court,  Monroe  County.     Mardi  21,  1922.) 

(SyllabUB  by  the  Court.) 

Crlmliial  law  ^91073— Defendant,  convicted  of  ascault,  held  entitled  to  ■  cer- 
tiflcate  of  reasonable  doubt. 

A  certificate  of  reasonable  doubt  should  be  granted  whefe  the  identifi- 
cation of  the  defendant  as  the  person  who  committed  the  assault  is  made 
solely  by  the  complaining  witness,  who  had  previously  been  convicted  of 
a  crime  and  had  a  suit  pending  against  the  defendant  for  the  assault,  and 
where  there  are  no  supporting  witnesses  or  corroborating  circumstances, 
against  the  testimony  of  the  defendant,  who  bore  a  good  reputation,  and 
the  testimony  of  a  number  of  other  reliable  witnesses,  who  swore  that 
the  defendant  did  not  participate  in  the  asgault 

Guiseppe  Di  Grazia  was  convicted  of  assault.  Application  for  cer- 
tificate of  reasonable  doubt.    Cerfificate  granted. 

Herbert  B.  Thomas,  of  Rochester,  for  the  motion. 
R.  F.  Fowler,  Asst.  Dist.  Atty.,  of  Rochester,  opposed. 

RODENBECK,  J.  I  think  the  application  for  a  certificate  of  rea- 
sonable doubt  should  be  granted.  The  whole  case  turns  upon  the  iden- 
tity of  the  defendant,  who  is  an  Italian.  He  was  positively  identified 
only  by  the  complaining  witness,  a  negro.  The  complainmg  witness 
had  previously  been  convicted  of  a  crime  and  had  commenced  a  suit 
against  the  defendant  for  damages  arising  out  of  the  assault.  He  was 
therefore  personally  interested  in  securing  a  conviction.  His  testimony 
of  identification  is  not  corroborated  by  any  other  witness.  Even  the 
men  on  the  steam  shovel,  who  had  as  good  an  opportunity  to  observe 
the  assailant  as  the  complainant,  were  not  willing  to  swear  positively 
that  the  defendant  committed  the  assault.  On  the  other  hand,  the  de- 
fendant and  his  witnesses  say  that  he  took  no  part  in  the  assatjJt.  The 
defendant  also  produced  three  character  witnesses  who  testified  to  his 
good  reputation.  He  had  never  been  convicted  of  a  crime.  He  was 
not  one  of  the  striking  laborers.  On  the  trial  the  complainant  testified 
that  he  did  not  know  that  there  was  a  strike  on  the  job,  but  in  police 
court  he  said  he  knew  that  there  was  a  strike.  On  the  trial  he  said  the 
defendant  had  a  cap  on  his  head,  evidently  intending  to  impress  the 
jury  with  the  accuracy  of  his  identification,  while  in  police  court  he 
testified  that  he  did  not  know  exactly  what  kind  of  a  hat  the  defendant 
had  on ;  that  he  "didn't  get  a  chance  to  pay  that  much  attention."  On 
the  trial  the  complainant  sought  to  convey  the  impression  that  there  was 
no  one  around  who  could  have  seen  the  affair  except  the  participants 
and  the  men  on  the  steam  shovel,  but  in  police  court  he  said  that  there 
were  seven  or  eight  men  on  the  opposite  cofner  where  the  defendant 
claims  to  have  stood  when  the  assault  started.    He  testified  on  the  trial 

^::;9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexaa 
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that  he  did  not  see  his  cousin,  another  colored  man,  around  there, 
while  in  police  court  he  said  his  cousin  was  there,  but  did  not  see  the 
"accident,"  and  again  that  he  was  working  Avith  him,  and  that  there 
was  another  colored  man  200  feet  away.  These  discrepancies  show 
that  full  credence  should  not  have  been  given  to  the  coiiiplainant's  testi- 
mony on  identification,  being  uncorroborated  by  any  of  the  other  wit- 
nesses or  the  facts  and  circumstances  of  the  case.  The  evidence  upon 
this  subject  certainly  leaves  a  question  of  reasonable  doubt  in  the  mind 
of  one  examining  it.  The  defendant  was  denied  the  right  of  showing 
the  interest  of  the  complainant.  He  was  permitted  to  show  that  the 
complainant  had  a  civil  action  against  the  defendant,  but  he  should 
have  been  permitted  to  show  also  that  the  action  grew  out  of  the  al- 
leged assault  and  that  it  was  one  for  damages. 

In  a  case  where  the  identification  of  the  defendant  rests  upon  the 
testimony  of  the  complainant,  evidence  of  his  interest  is  of  the  utmost 
importance.  This  omission  in  the  evidence  could  not  be  supplied  by 
statements  of  ,cotmsel  or  the  charge  of  the  court.  The  testimony  of 
Friederick,  the  contractor  on  the  job,  to  the  effect  that  he  had  seen 
the  defendant  around  there  on  previous  occasions  talking  to  his  men, 
does  not  bear  upon  any  of  the  issues  of  the  case.  Motive  and  interest 
must  be  connected  with  the  defendant,  and  the  charge  made  against 
him.  The  testimony  of  Friederick,  offered  independently  of  any  cross- 
examination,  must  have  had  great  weight  with  the  jury  and  to  a  large 
extent  counteracted  the  effect  of  the  defendant's  evidence  and  that  of 
good  character.  The  statements  alleged  to  have  been  made  in  his  sum- 
mary by  the  assistant  district  attorney  were  highly  prejudicial.  The 
record  does  not  show,  however,  that  the  statements  were  made,  except 
by  the  defendant's  counsel  to  the  stenographer.  The  defendant  should 
also  have  been  permitted  to  show  the  circumstances  of  his  arrest.  If 
attempts  to  avoid  arrest  or  flight  are  admissible,  contrary  evidence  of 
a  voluntary  surrender  should  also  be  received.  Wigmore,  Evidence,  § 
293.  Under  the  common  law  it  was  the  practice  upon  conviction  in 
criminal  cases  to  reserve  mooted  questions  of  law  and  meanwhile  stay 
execution  of  sentence,  but  under  the  Code  of  Criminal  Procedure  the 
practice  was  changed  so  as  to  require  a  certificate  of  reasonable  doubt. 
In  granting  such  a  certificate  it  is  not  necessary  that  the  court  must 
be  satisfied  that  a  reversal  of-  the  conviction  should  be  had.  It  is  not 
even  necessary  that  the  court  should  be  satisfied  that  an  error  was  com- 
mitted. It  is  sufficient  if  it  is  satisfied  that  there  are  questions  that 
should  receive  the  attention  of  the  appellate  court  People  v.  Hyde,  78 
Misc.  Rep.  480,  139  N.  Y.  Supp.  1000;  People  v.  Meadows,  62  Misc. 
Rep.  573,  115  N.  Y.  Supp.  656;  People  v.  Stephenson,  11  Misc.  Rep. 
141,  32  N.  Y.  Supp.  1112;  People  v.  Hummel,  49  Misc.  Rep.  136,  98 
N.  Y.  Supp.  713. 

In  this  case  the  certificate  should  be  granted  upon  the  question  of  a 
reasonable  doubt  as  to  the  identification  of  the  defendant  aside  from 
the  other  matters  referred  to.    Certificate  granted 

So  ordered* 
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RAPP  V.  MABBETT  MOTOR  CAR  CO.,  Ine. 

(Supreme  Oourt,  Appellata  Division,  Fourth  Department    May  3,  1022.) 

1.  Pledges  ^=>30(l)«Rlght  to  retake  possession  of  automobile  sold  passes  to 

oollateral  transferee  of  notes  and  conditional  sale  contract. 

The  right  to  retake  possession  of  an  automobile  conditionally  sold  passes 
to  the  transferee  of  the  notes  given  for  the  purchase  price  and  of  the  con- 
ditional sale  contract,  and  cannot  he  enforced  by  the  original  seller,  even 
tbougfi  the  transfer  v^as  as  collateral  security,  and  not  absolute. 

2.  Replevin  €^71(2)— Evidence  that  defendant  took  $ibssesslon  as  agent   for 

holder  of  conditional  sale  notes  held  admissible. 

In  an  action  to  recover  possession  of  an  automobile,  evidence  that  de- 
fendant, v7ho  originally  sold  the  automobile  to  plaintiff  under  a  conditional 
sale  contract,  but  who  had  transferred  the  notes  and  the  conditional  con- 
tract, took  possession  as  agent  of  the  transferee,  was  admissible  to  show 
the  taking  of  possession  was  lawful. 

3.  Liens  ^=:>l6~Are  lost  by  voluntary  surrender  of  chattel  to  owner. 

At  common  law  a  lien  on  chattels  is  a  right  to  retain,  which  necessarily 
connotes  possession,  so  that  the  lien  is  lost  or  waived  when  possession  of 
the  chattel  is  voluntarily  surrendered. 

[£d.  Note.--For  other  definitions,  see  Words  and  Phrase«»  First  and 
Second  Series,  lien.] 

4i  Livery  stable  and  garage  keepers  ^=s»8  (3)— Statutory  Ilea  of  garage  keeper 
does  not  authorize  forcible  retaking  of  possession. 

The  lien  of  a  garage  keeper,  given  by  Lien  Law,  |  184,  for  repairs  or 
supplies  to  an  automobile  lawfully  in  possession,  depends  on  possession  of 
the  automobile,  and  a  voluntary  surrender  to  the  owner  prevents  a  forci- 
ble retaking  of  possession. 

5.  Livery  stable  and  garage  keepers  ^s»2— Statute  giving  Ilea  to  garage  keepers 

must  be  strictly  construed. 

Lien  Law,  {  184,  giving  a  lien  to  garage  keepers,  is  In  derogation  of  the 
common  law,  and  must  be  strictly  construed. 

6.  Livery  stable  and  garage  keepers  ^=s>8( I)— "Lawful  possession,"  giving  Ilea, 

must  be  with  consent  or  acquiescence  of  owner. 

Within  Lien  Law,  §  184,  giving  a  lien  to  garage  keepers  for  repairs  and 
supplies  for  an  automobile  of  which  they  have  lawful  possession,  the  pos- 
session must  be  with  the  consent  or  acquiescence  of  the  owner,  so  that 
forcibly  taking  possession  of  an  automoUile  as  agent  for  the  header  of  a 
conditional  sale  contract  does  not  entitle  the  garage  keeper  to  retain 
possession  to  enforce  a  lien  for  repairs  and  supplies  furnished  to  the 
conditional  buyer. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Lawful  Possession.]  • 

7.  Replevin  ^=976~Damages  are  allowable  for  deprivation  of  nss  of  pleasure  au- 

tomobile. 

In  an  action  to  recover  possession  of  an  automobile  used  for  pleasure 
only,  damages  are  allowable  for  the  deprivation  of  the  use  of  such  a  car, 
as  well  as  of  any  other  chatteL 

8.  Replevin  ^=976— Damages  for  detention  held  allowable  only  from  date  of  de« 

mand. 

Where  defendant's  evidence  that  he  took  possession  of  plaintiff's  auto- 
mobile as  agent  for  the  holder  of  a  conditional  sale  contract  <xi  which 
there  were  overdue  paym^its  was  erroneously  rejected,  a  judgment  al- 
lowing damages  for  the  detention  of  the  automobile  £rom  the  date  of  tak- 
ing possession  must  be  reversed,  unless  the  owner  remits  the  allowance 
for  such  damages  prior  to  making  the  overdue  payments  and  demanding 
possession  of  the  car. 

^E:»For  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  DlsesU  4  Indexes 
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Appeal  from  Monroe  County  Court. 

Action  by  May  I>esmond  Rapp  against  the  Mabbett  Motor  Car  Com- 
pany, Inc.  Judgment  awarding  plaintiff  return  of  an  automobile,  to- 
gether with  damages  for  its  detention,  and  defendant  appeals,  Ai- 
firxhed,  on  condition. 

Argued  before  KRUSE,  P.  L,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

George  V.  Fleckenstein,  of  Rochester,  for  appeUant. 
James  S.  Bryan,  of  Rochester,  for  respondent. 

SEARS,  J.  On  January  4,  1921,  the  plaintiff  purchased  from  the 
defendant  a  Cadillac  automobile  upon  a  conditional  sale  contract  The 
plaintiff  gave  to  the  defendant  a  series  of  12  promissory  notes,  due  on 
the  10th  day  of  each  successive  month,  and  agreed  that  the  title  to  the 
car  should  remain  in  the  defendant  until  the  notes  were  paid  in  full. 
The  plaintiff,  upon  the  execution  of  the  contract  and  the  notes,  was 
given  possession  of  the  car.  Shortly  after  the  execution  of  the  con- 
tract, the  defendant  assigned  its  interest  in  the  conditional  sale  contract 
and  indorsed  the  series  of  promissory  notes  to  C.  W.  Oster,  who  noti- 
fied the  plaintiff  of  such  transfer  to  him.  On  the  3d  day  of  June,  1921, 
an  officer  of  the  defendant  found  the  Cadillac  automobile  unattended 
on  a  public  street  in  the  city  of  Rjbchester,  where  the  plaintiff  had  left 
it  temporarily,  and  thereupon  took  it  into  his  possession.^' 

The  promissory  note  of  the  plaintiff,  whic^  had  fallen  due  upon  the 
10th  day  of  May,  was  unpaid  on  June  3d,  when  the  defendant  took 
At  car  into  its  possession,  but  was  finally  paid  in  full  on  the  6th  day  of 
June,  at  which  time  no  note  remained  unpaid  which  had  previously 
fallen  due.  The  note  which  fell  due  on  Jtme  10th  was  paid  on  June 
13th.  The  plaintiff  demanded  possession  of  the  car  from  the  defend- 
ant on  June  13th,  and  on  June  25th  brought  this  action  in  the  City 
Court  of  Rochester  to  recover  possession  of  the  car,  together  with 
damages  for  its  detention. 

The  defendant  resisted  the  plaintiff's  contention  upon  the  theory  that 
the  taking  and  detention  of  the  car  were  lawful.  A  note  was  overdue, 
and  the  plaintiff  consequently  in  default,  and  under  the  terms  of  the 
conditional  sale  contract  the  vendor  was  entitled  to  resume  possession 
of  the  car,  and  defendant  claimed  that  it  could  exercise  this  right  de- 
spite the  transfer  to  Oster,  because  (1)  the  notes  and  conditional  sale 
contract  had  been  assigned  by  the  defendant  to  Oster  as  collateral  se- 
curity only ;  and  (2)  the  defendant  was  acting  as  the  agent  of  Oster 
in  making  the  seizure.  i 

After  the  purchase  of  the  car  by  the  plaintiff,  the  defendant  had 
made  repairs  to  the  car  for  the  plaintiff,  and  sold  supplies  to  the  plain- 
tiff for  the  car,  and  plaintiff  had  not  paid  defendant  for  these  services 
and  supplies.  Because  of  these  additional  facts  the  defendant  con- 
tended that,  after  it  gained  physical  possession  of  the  automobile,  it 
was  entitled  to  continue  to  hold  it  by  virtue  of  a  lien  under  the  provi- 
sions of  section  184  of  the  Lien  Law  (Consol.  Laws,  c.  33),  which  reads 
as  follows: 

-.i^  Pewttnal  Property  Law  (Ctonsol.  Laws.  6.  a)  t  65  et  aeq..  repeftled  by  Lam  1921,  e. 
642.  in  effect  September  1,  1922.  See.  also.  Personal  Property  Law,  i  76  et  sea.,  as  added 
by  Laws  1822,  c.  642. 
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"A  person  keeping  a  garage  or  place  of  storage,  maintenance,  keeping  or 
repair  of  motor  vehicles,  a^  defined  l^  article  U  of  the  Highway  Law,  and 
who  In  connectl6if  therewith  stores,  jnaintalns,  keeps  or  repairs  any  motor 
vehicle  or  furnishes  gasoline  or  other  supplies  therefor  at  the  request  or  with 
the  consent  of  the  owner,  whether  such  owner  be  a  conditional  vendee  or  a 
mortgagor  remaining  in  possession  or  otherwise,  has  a  lien  upon  such  motor 
vehicle  for  the  sum  due  for  such  storing,  maintaining,  keeping  or  repairing  of 
such  motor  vehicle  or  for  furnishing  gasoline  or  other  supplies  therefor  and 
may  detain  such  motor  vehicle  at  any  time  it  may  be  lawfully  in  his  posses- 
sion until  such  sum  la  paid." 

The  trial  court  excluded  evidence  offered  by  the  defendant  to  estab- 
lish the  defendant's  claim  as  to  its  right  to  take  possession  of  the.  car, 
and  the  plaintiff  had  judgment  for  the  possession  of  the  car  and  $740 
damages  for  deprivation  of  use  for  74  days.  The  judgment  was  affirm- 
ed by  the  County  Court  of  Monroe  County  upon  appeal,  and  from  the 
judgment  of  affirmance  the  defendant  has  appealed  to  this  court. 

[1]  1.  There  was  no  error  in  excluding  the  proof  offered  by  the 
defendant  to  show  that  the  transfer  of  the  conditional  sale  contract 
and  the  notes  from  the  defendant  to  Oster  was  as  collateral  security, 
because  such  evidence  was  immaterial.  After  the  notes  had  been  in- 
dorsed and  delivered  to  the  indorsee,  they  were  enforceable  by  him  or 
in  his  interest,  and  not  by  the  payee^whether  they  were  transferred  as 
collateral  security  or  absolutely.  Farwell  v.  Importers*  &  Traders' 
Nat.  Bank  of  New  York,  90  N.  Y.  483;  Wheeler  v.  Newbould,  16  N. 
Y.  392;  31  Cyc.  832. 

Similarly  with  the  conditional  sale  contract,  the  power  to  exercise 
the  rights  retained  by  the  vendor,  particularly  the  right  to  resume 
possession,  unquestionably  passed  upon  the  transfer  of  the  conditional 
sale  contract  to  the  assignee,  and  could  only  be  exercised  by  him.  The 
evidence  was  properly  excluded  therefore,  not  on  the  ground  that  it 
would  have  tended  to  vary  a  written  contract,  but  on  the  ground  that, 
if  received,  it  would  have  shown  no  right  in  the  defendant  to  take  pos- 
session of  the  car. 

[2]  2.  If  the  defendant's  theory  as  to  the  existence  of  a  lien  in  its 
favor  is  sound,  it  was  essential  to  establish  that  the  defendant  acted 
lawfully  in  taking  possession  of  the  car  on  the  3d  of  June.  The  evi- 
dence offered  to  prove  that  the  defendant  was  acting  as  Oster^s  agent 
in  seizing  the  car,  therefore,  should  have  been  received.  Whether  this 
constitutes  material  error  depends,  however,  upon  the  view  taken  of  the 
validity  of  the  retention  after  the  demand  made  by  the  plaintiff  on  June 
13th.  In  discussing  this  phase  of  the  case,  the  assumption  must  be 
made  that  the  defendant  could  have  established  that  it  took  the  car  on 
June  3d  as  the  agent  of  Oster. 

fS]  3.  This  leads  to  a  consideration  of  the  meaning  of  section  184 
of  the  Lien  Law.  Can  the  defendant  claim  the  privileges  accorded  by 
this  statute  to  one  lawfully  in  possession?  At  common  law,  a  Ken  (of 
this  general  description)  is  a  right  to  retain.  Retention  necessarily 
connotes  possession.  A  Hen  depends  upon  an  uninterrupted  possession, 
and  is  lost  or  waived  when  possession  is  voluntarily  surrendered. 
Johanns  v.  Ficke,  224  N.  Y.  513,  519,  121  N.  E.  358.  Such  a  lien  doe* 
not  thereafter  reattach,  if  the  chattel  again  comes  into  possession. 
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Tolhurst  V.  Powers,  133  N.  Y.  460,  31  N,  E.  326;  Danzcr  v.  Nathan, 
145  App.  Div.  448,  129  N.  Y.  Supp.  966. 

[4 J  At  common  law,  a  livery  stable  keeper  had  no  lien  on  a  horse 
which  he  was  keeping,  because  the  horse  was  subject  to  the  control  of 
the  owner  and  might  be  taken  out  by  him.  Johanns  v.  Ficke,  supra. 
Similarly,  at  common  law,  a  garage  keeper  had  no  lien  upon  a  car 
which  could  be  used  at  the  pleasure  of  the  owner.  Smith  v.  O'Brien, 
46  Misc.  Rep.  325,  94  N.  Y.  Supp.  673,  aflirmed  103  App.  Div.  596,  92 
N.Y.  Supp.  1146. 

Section  183  of  the  Lien  Law  has  changed  the  common  law  in  respect 
to  Uvery  stable  keepers,  and  section  184  of  the  Lien  Law  has  changed 
the  common  law  in  respect  to  garage  keepers.  In  both  cases  the  tem- 
porary surrender  of  the  chattel  to  the  owner  does  not  terminate  the 
baihnent  or  invalidate  the  lien,  but  in  each  case  the  lien  still  depends 
upon  possession,  and  if  possession  be  voluntarily  surrendered,  it  can- 
not forcibly  be  retaken.  Greene  v.  Fankhauser,  137  App.  EHy.  124, 
121  N.  Y.  Supp.  1004;  Schummers  v.  Martin,  199  App;  Div.  908,  190 
N.  Y.  Supp.  951;  Owl  Wet  Wash  Laundry  Co.  v.  Karish  (Sup.)  188 
N.  Y.  Supp.  782. 

[5]  In  the  present  case,  the  defendant  did  not  come  into  possession 
of  the  car  by  any  voluntary  act  of  the  plaintiflF,  but  only  by  the  exercise 
as  Oster's  agent  of  Oster's  superior  right.  The  possession  which  it 
took  was  not  its  possession,  but  the  possession  of  Oster.  The  interests 
of  the  defendant  and  of  Oster  in  respect  to  possession  were  hostile. 
If  the  defendant  was  entitled  to  a  lien  at  all,  it  was  entitled  to  a  lien 
not  only  against  the  plaintiff,  but  also  against  Oster,  for  the  defend- 
ant's lien,  if  it  had  one,  was  superior  not  only  to  the  claim  of  the  plain- 
tiff but  to  the  claim  of  Oster.  A  literal  reading  of  section  184  may  be 
broad  enough  to  sustain  the  defendant's  contention,  but  the  section  is  in 
derogation  of  the  common  law  and  must  be  strictly  construed.  Johann^ 
v.  Ficke,  supra. 

If  A.,  an  owner,  has  repairs  made  on  his  car  by  a  garage  keeper,  who 
surrenders  the  car  to  the  owner  after  the  repairs  are  made,  and  A. 
sells  the  car  to  B.,  and  delivers  possession  of  it,  and  B.  has  no  notice 
of  the  garageman's  bill,  which  is  outstanding  and  unpaid,  and  then  B. 
takes  the  car  for  further  repairs  to  the  same  garage  keeper,  would  the 
garage  keeper  be  allowed  a  lien  t;^on  the  car  for  the  amount  of  his 
bill  against  A.?  Such  a  case  is  as  well  within  the  liteiral  wording  of 
the  statute  as  is  the  case  before  the  court. 

[•]  The  lawful  possession  referred  to  in  the  statute  must  relate  to 
possession  derived  from  the  owner  as  defined  in  the  statute  or  from  one 
acting  under  the  authority,  or  with  the  consent  or  acquiescence  of  the 
owner,  and  not  to  possession  entirely  unconnected  with,  or  even  hostile 
to,  such  owner's  right.  If  so  great  a  change  in  the  law  as  defendant's 
contention  implies  had  been  intended  by  the  Legislature,  it  should  have 
been  niore  clearly  expressed.  If  this  view  is  sound,  the  evidence,  if  re- 
ceived, would  have  established  no  right  in  defendant  to  hold  the  car 
after  the  demand  of  Jime  13th. 

[7]  The  damages  awarded  were  based  upon  the  rate  of  $10  a  day, 
beginning  the  3d  day  of  June.    The  automobile  was  a  pleasture  car^ 


Digitized  by 


Google 


204  194  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

but  damages  are  allowable  for  deprivation  of  the  use  of  such  a  car  as 
well  as  of  any  other  chattel.  Dettmar  v.  Bums  Bros.»  111  Misc.  Rep. 
189,  181  N.  Y.  Supp,  146. 

[8]  There  is  no  reason  to  disturb  the  basis  upon  which  the  damages 
have  been'  computed,  but  as  demand  was  not  made  by  the  plaintiff  for 
the  return  of  the  car  until  the  13th  day  of  June,  and  as  the  defendant, 
if  allowed  to  introduce  its  proof,  might  have  shown  that  the  possession 
until  the  13th  day  of  June  was  justifiable,  the  damages  allowed  should 
not  include  any  amount  attributable  to  the  period  from  June  3d  to  June 
13th,  which  would  amount  to  $100. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant  to  abide 
the  event,  unless  the  plaintiff  stipulates  within  10  days  to  reduce  the 
amount  of  damages  to  $640,  and  in  case  such  stipulation  is  filed  the 
judgment  is  affirmed,  without  costs.    All  concur. 


(118  Misc.  Rep.  6ie) 

WILDER  V.  KRESS  et  al. 

(Supreme  Gonrt,  Equity  Term,  Monroe  County.    Marcb  81,  1022.) 

(ByUdhua  by  the  Court,) 

1.  Deeds  ^=s»l34«-Conveyance  of  tee  sabjeot  to  rl|bt  to  provide  life  estate  and 

remainder  by  wlil  becomes  absolute  fee  on  grantor's  failure  to  malce  will. 

A  conveyance  of  a  fee  containing  the  following  language:  "T?he  condi- 
tion of  this  transfer  is  that  the  party  of  the  second  part  Is  to  pay  to 
Alanson  Wilder  rents  $200  according  to  the  conditions  of  a  will  made  by 
the  said  Alanson  WUder.  The  further  conditions  of  this  transfer  is  that 
the  property  thus  conveyed  is  that  the  said  property  is  not  to  be  disposed 
of  in  any  manner,  but  is  to  go  to  the  said  Joel  Wilder's  heirs  according  to 
*  the  conditions  of  a  will  above  mentioned"— conveys  an  estate  in  fee  sub- 
ject to  the  right  of  the  grantor  to  provide  for  a  life  estate  and  remainder 
by  will,  which  estate  becomes  anabsolute  fee  if  the  grantor  .fails  to  maj£e 
a  will. 

2.  Deeds  ^=9134— Where  grantor  conveys  fee  subject  to  be  cut  down  by  ills*  will 

and  fails  to  make  will,  grantee's  conveyance  disposes  of  entire  estate. 

The  right  of  the  grantor  to  make  a  wiU  being  ambulatory,  the  grantee 
in  such  a  conveyance  may  convey  a  fee  subject  to  Its  being  cut  down  by  the 
will,  and,  if  no  will  is  made,  the  conveyance  disposes  of  the  entire  estate. 

3.  Deeds  ^s»  1 34— Where  grantee  In  conveyance  subject  to  be  out  down  by  will 

In  favor  of  grantee's  heirs  conveys  property  In  fee,  and  grantor  dies  intestate, 
grantee's  heirs  have  no  Interest. 

Where  the  grantee  in  such  a  conveyance  subsequently  conveys  the  prop- 
erty in  fee,  and  the  grantor  dies  intestate,  the  grantee's  hein  have  no  In- 
terest in  the  property. 

Action  by  Daniel  B.  Wilder  against  Nellie  Kress  and  others.  Com- 
plaint dismissed. 

Herbert  L.  Bentley,  of  Rochester,  for  plaintiff. 

Stull  Bros,,  of  Rodiester,  for  defendants  Cora,  Feme  E.,  and  Leone 
B.  Wilder. 

Hampton  H.  Halsey,  of  Rochester,  for  Loretta  B.  Williams,  as  ex- 
ecutrix. 

Erwin  E.  Shutt,  of  Rochester,  as  special  guardian  of  Fay  Ashtoa 
Wilder. 

^s»For  other  omm  M6 mhio  tople  AKSY-NUliBBR la  aU  Key-Nunbered  DIsesli  4  Ib4«s«« 
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RODENBECK,  J.  [1]  The  conveyance  made  January  5,  1872,  by 
Alanson  Wilder,  gtandfather  of  the  plaintiff,  to  Joel  Wilder,  the  plain- 
tifPs  father,  of  the  108-acre  fann  did  not  convey  to  him  an  absolute 
life  estate  with  a  remainder  over  to  his  heirs.  The  deed  is  in  form  an 
ordinary  warranty  deed,  and,  were  it  not  for  a  certain  clause  contain- 
ed in  it,  would  on  its  face  convey  an  absolute  fee.  It  did  not  in  express 
terms  convey  to  Joel  Wilder  a  life  estate  in  the  property  and  a  remain- 
der over  to  his  diildren.  It  contains  certain  lan^age  from  which  this 
deduction  is  sought  to  be  drawn  by  the  plaintiff.  This  language,  how- 
ever, does  not  cut  down  the  fee  granted  by  the  conveyance  to  a  definite 
life  estate  and  a  remainder  over.  It  contains  a  reservation  which  the 
grantor  called  a  condition  of  certain  rents  which  are  not  involved  here, 
and  then  provides  that  the  property  "is  not  to  be  disposed  of  in  any 
manner,  but  is  to  go  to  the  said  Joel  Wilder's  heirs  according  to  the 
conditions  of  a  will  above  mentioned."  In  both  of  the  clauses,  the  one 
relating  to  the  reservation  of  tent  and  that  relating  to  the  interest  of 
the  grantee,  a  reference  is  made  to  the  conditions  of  a  will.  It  is  im- 
possible to  say  definitely  from  the  language  of  the  conveyance  that  such 
.a  will  was  in  existence  at  the  time  that  the  conveyance  was  made.  The 
language  is  open  to  the  construction  that  the  so-called  conditions  were 
to  be  prescribed  in  a  will  thereafter  to  be  made.  However  that  may  be, 
the  provision  relating  to  the  reservation  of  rent  and  that  relating  to  the 
interest  of  the  grantee  were  to  be  prescribed  in  a  will.  This  was  a 
condition  subsequent  to  the  estate  previously  granted  and  conveyed  to 
the  heirs  of  Joel  Wilder  a  remainder  contingent  upon  the  execution  of 
a  will.  Real  Prop.  Law  (Consol.  Laws,  c  50)  §§40,  53 ;  21  C.  J.  930. 
931 ;  Devlin  on  Real  Estate  (3d  Ed.)  §§  971,  972a.  The  grantor  had 
reserved  to  himself  the  right  to  prescribe  the  estate  that  was  to  go  to 
the  grantee  and  to  his  heirs.  He  nowhere  says  that  Joel  Wilder  was 
to  have  a  life  estate,  except  as  that  is  inferred  from  the  language  that 
the  property  "is  not  to  be  disposed  of  in  any  manner,"  and  he  nowhere 
defines  in  the  deed  what  heirs  of  Joel  Wilder  shall  succeed  to  the  title 
or  what  interest  they  were  to  receive.  The  whole  matter  is  left  open 
to  be  prescribed  by  the  will.  The  grantor  thus  reserved  to  himself  the 
right  to  cut  down  the  fee  granted  to  Joel  Wilder  and  to  determine  how 
the  remainder  should  be  disposed  of.  There  was  a  contingency,  there- 
fore, upon  which  the  fee  might  be  cut  down,  which  was  the  making  of 
a  will  by  the  grantor.  ' 

[2,  8]  No  will  has  been  produced,  and  the  evidence  in  the  case  is 
not  sufficient  to  justify  a  conclusion  that  any  valid  will  was  in  exist- 
ence at  the  time  that  the  deed  was  made.  Even  if  a  will  were  in  ex- 
istence at  the  time  of  the  delivery  of  the  deed,  the  right  to  revoke  it 
and  make  a  new  will,  not  contrary  to  the  terms  of  the  deed,  still  exist- 
ed. Farmers'  Loan  &  Trust  Co.  v.  Mortimer,  219  N.  Y.  290,  114  N.  E. 
389,  Ann.  Cas.  1918E,  1159;  Devlin  on  Kical  Estate  (3d  Ed.)  §  855a. 
Upon  the  failure,  however,  to  make  a  will  or  upon  the  failure  of  the 
plaintiff  to  show  that  a  will  had  been  made,  or,  in  other  words,  the  fail- 
ure to  exercise  the  right  reserved  in  the  deed,  the  conve)rance  vested  a 
fee.  Allen  v.  De  Witt,  3  N.  Y.  276;  Towler  v.  Towler,  142  N.  Y.  371, 
36N.E.869;  Humev.Randall,  141  N.  Y.499,36N.E.402;  Freeborn 
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V.  Wagner,  43  N.  Y.  (4  Keyes)  27.  Under  the  language  of  the  deed 
it  is  not  sufficient  to  show  that  a  will  had  been  discussed  or  even  what 
its  contents  were  in  general  terms.  The  plaintiff  was  required  to  show 
that  there  was  a  will  in  existence  or  that  a  will  was  subsequently  made 
which  was  capable  of  being  probated.  Otherwise  it  would  not  be  a 
will  under  the  statutes  of  the  state.  Under  this  construction  the  fail- 
ure of  the  grantor  to  .make  the  will  referred  to  in  the  conveyance  vest- 
ed in  Joel  Wilder  a  fee  to  the  estate.  The  language  also  indicates  that 
the  convej^nce  was  made  to  carry  out  a  scheme  of  testamentary  dis- 
position which  was  to  be  consummated  by  the  making  of  a  will.  This 
construction  is  borne  out  by  the  subsequent  transfers  of  this  farm  and 
another  farm  of  160  acres' owned  by  the  plaintiff's  grandfather.  The 
108-acre  farm  contrary  to  the  language  of  the  deed  that  it  was  "not  to 
be  disposed  of  in  any  manner"  was  conveyed  by  plaintiff's  father  to 
another  and  by  the  latter  to  plaintiff's  mother  November  25,  1873.  The 
plaintiff's  father  and  mother  a  little  over  a  year  thereafter  conveyed  the 
farm  back  to  the  grandfather,  the  original  grantor,  without  any  terms  of 
limitation,  thus  apparently  recognizing  that  they  were  at  liberty  to  con- 
vey the  fee.  This  is  a  practical  construction  of  the  original  deed  which 
with  the  subsequent  conveyances  is  entitled  to  a  great  deal  of  weight. 
By  this  deed  plaintiff's  grandfather,  Alanson  Wilder,  was  repossessed 
of  the  farm  of  108  acres  and  also  owned  another  farm  of  160  acres. 
Thereupon  he  deeded  the  108  acres  to  his  son  Willard  without  restric- 
tions or  conditions,  and  the  160-acre  farm  was  conveyed  to  plaintiff's 
father,  Joel  Wilder,  with  the  restriction  that  the  property  should  not  be 
disposed  of  by  him,  but  that  it  should  go  to  his  heirs  upon  his  death. 
In  this  conveyance  there  was  no  reservation  of  a  power  or  a  condi- 
tional limitation  with  respect  to  the  remainder.  In  these  two  deeds 
there  is  the  plainest  sort  of  proof  that  the  plaintiff's  grandfather  as  a 
testamentary  disposition  was  distributing  his  real  estate  to  his  two  sons. 
The  108-acre  farm  was  conveyed  back  to  the  grandfather  in  about  a 
year  and  a  half,  and  about  two  years  thereafter  reconveyed  to  Willard, 
who  a  year  later  deeded  it  to  his  nephew  Sargent,  a  brother  of  the 
plaintiff  in'  this  action,  who  gave  back  a  purchase-money  mortgage 
of  $1,742.65.  Sargent  Wilder  having  died,  his  estate  is  represented  as 
a  defendant  in  this  action.  Under  these  facts  and  circumstances  it 
seems  clear  that  the  intention  of  the  grantor  in  the  original  deed  was 
to  reserve  to  himself  the  right  to  cut  down  the  fee,  and,  not  having 
exercised  this  right,  the  conveyance  vested  a  fee  in  plaintiff's  father 
of  which  by  a  subsequent  conveyance  he  had  divested  himself.  Wheth- 
er the  attempt  to  cut  down  the  conveyance  be  treated  as  void  for  un- 
certainty, no  will  having  been  made,  or  as  a  testamentary  intention  to 
dispose  of  the  property,  or  as  ineffectual  by  reason  of  the  failure  to 
exercise  the  right  to  define  the  limitatidh  of  the  fee  by  will,  the  same 
conclusion  follows,  since  the  plaintiff's  father  had  divested  himself  of 
his  interest  and  accepted  another  farm  in  its  place. 

The  complaint  is  dismissed,  with  costs. 

Judgment  accordingly. 
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CHADBOURNE  v.  JXCKSON. 

(Supreme  Conrt;  Special  Term,  KiBgs  Ck>anty.    April  18,  1922.) 

Pfoadlng  ^=>3I7(2>— In  actien  for  neiligtnce,  defendant  not  entitled  to  bill  of 
partioulare  of  laws  and  ordinances  olaimed  to  have  been  violated. 

Where  the  complaint  in  an  action  for  negligence  alleged  that  defend- 
ant's acts  were  in  violation  of  the  state  laws  and  the  city  ordinances,  de- 
fendant was  not  entitled  to  a  bill  of  particulars  of  these  laws  and  or- 
dinances. 

Action  by  Arthur  D.  Chadbourne  against  John  W.  Jackson.  On 
motion  by  plaintiff  in  an  action  to  recover  damages  for  personal  inju- 
ries due  to  alleged  negligence  of  defendant,  to  compel  defendant  to 
accept  service  of  a  bill  of  particulars,  which  was  refused  upon  the 
ground  that  plaintiff  had  failed  to  specify  therein,  as  demanded  by  de- 
fendant, the  year  of  enactment  and  the  chapter  or  chapters,  section  or 
sections,  of  the  laws  of  the  state  of  New  York  and  ordinances  of  the 
city  of  New  York  which  will  be  claimed  by  plaintiff  to  have  been  vio- 
lated by  defendant.    Motion  granted. 

Benjamin  T.  Hock,  of  Brooklyn  (Vincent  P.  Donihee,  of  Brooklyn, 
of  counsel),  for  plaintiff. 
Nadal,  Jones  &  Mowton,  of  New  York  City,  for  defendant 

GANNON,  J.  In  his  complaint  and  proposed  bill  of  particulars, 
plaintiff  details  the  acts  of  alleged  negligence  complained  of.  This 
limits  his  proof  upon  the  trial,  and  the  defendant  has  notice  of  what 
facts  he  must  meet.  Plaintiff  goes  further,  and  says  that  these  acts 
of  alleged  negligence  are  in  violation  of  laws  of  the  state  and  ordi- 
nances of  the  city,  and  defendant  demands  that  the  sections  of  the 
laws,  with  the  year  of  their  enactment,  be  fumi$hed.  I  do  riot  think 
that  he'  is  entitled  to  this.  Plaintiff  is  limited  to  the  aid  of  such  stat- 
utes as  will  apply  to  facts  that  he  is  able  to  prove  under  his  pleadings. 

The  motion  is  granted,  and  defendant's  attorneys  are  directed  to  ac- 
cept service  of  plaintiff's  bill  of  particulars. 


(201  Am.  Div.  335) 

NEWMAN  et  al.  v.  POTTER  et  a1. 

(Supreme  Conrt,  Appellate  Division,  First  Department.    May  19,  1922.) 

!•  Discovery  ^=3»6 1— Striking  of  speciflo  facta  from  order  for  examlnatloa  of  de- 
fendants before  trial  held  error. 

Action  of  court  in  striking  from  order  for  examination  of  defendants 
before  trial  the  specific  facts  so  as  to  permit  an  unlimited  examination 
of  the  defendants  upon  any  subject  held  ground  for  reversal  of  order. 

2.  Discovery  «=s>54— Order  for  examination  of  defendants  before  trial  not  grant- 

ed on  ex  parte  application. 

Under  Civil  Practice  Act,  If  290-292,  an  order  for  examination  of  de- 
fendants before  trial  Will  not  be  granted  except  upon  notice  to  defendants, 
80  that  obJeq:tlon8  thereto  may  be  heard  before  the  order  is  issued. 

3.  Discovery  es»37— Examiaation  of  defendants  before  trial  not  ordered  merely 

to  enable  plaintiffs  to  state  amount  of  damage. 

\v  here  it  appears  on  application  for  order  for  examination  of  defendants 
before  trial  that  the  plaintiffs  have  sufficient  knowledge  or  information  to 

^=>For  other  oasM  see  eame  topic  *  KEY-KUMBER  in  all  Key-Numbered  Digesta  A  IndeztS 
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enable  them  to  state  focte  constituting  a  cause  of  action  and  tnat  tne 
only  object  of  the  examination  is  to  enable  them  to  definitely  state  the 
amount  of  the  damage,  the  order  should  not  be  granted  because  they 
can  state  their  general  damages  at  an  amount  suthcient  to  cover  their 
estimated,  loss. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Isidore  Newman  and  Isaac  Newman,  doing  business  under 
the  firm  name  and  style  of  Newman  Bros.,  against  Charles  Potter  and 
Charles  W.  Schattman,  copartners,  doing  business  as  Potter  &  Schatt- 
man.  From  an  order  denying  the  defendants'  motion  to  vacate  an  or- 
der for,  the  examination  of  defendant  to  enable  the  plaintiflEs  to  frame 
their  complaint,  the  defendants  appeal.  Order  reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  T.,  and  lAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Joseph  Gans,  of  New  York  City  (C.  Arthur  Jensen,  of  New  York 
City,  on  the  brief),  for  appellants. 

Nathan  D.  Leiman,  of  New  York  City,  for  respondents. 

PAGE,  J.  [1]  An  order  was  granted  ex  parte  on  the  application 
of  the  plaintiffs  for  the  examination  of  the  defendants  before  trial  to 
enable  them  to  frame  their  complaint,  and  for  that  purpose  to  testify 
to  certain  specific  facts  therein  set  forth.  A  motion  was  made  to  va- 
cate the  order.  The  court  denied  the  motion  to  vacate,  but  modified 
the  order  by  striking  therefrom  the  requirement  that  the  defendant  be 
examined  as  to  the  specific  facts.  By  striking  out  the  specific  facts, 
all  limitation  upon  the  examination  was  removed,  thus  permitting  an 
unlimited  examination  of  the  defendants  upon  any  subject  that  the 

flaintiffs  might  desire.     This  would  require  a  reversal  of  the  order. 
n  addition,  however,  the  original  order  for  the  examination  was  wrong 
and  should  have  been  vacated. 

[2]  The  practice  relating  to  the  taking  of  testimony  by  deposition 
has  been  radically  changed  by  the  Civil  Practice  Act.  Instead  of  the 
person  who  desired  to  examine  a  party  or  a  witness  before  trial  apply- 
ing to  the  court  or  to  a  judge  thereof,  or  to  a  judge  of  the  court  when 
the  application  was- made  within  the  First  judicial  department.  See 
Code  Civ.  Proc.  §§  768,^  870,  et  seq.;  Grant  v.  Greene,  121  App.  Div. 
761,  106  N.  Y.  Supp.  535 ;  Metera  v.  Foster  Paving  Block  Co.,  171 
App.  Div.  957,  155  N.  Y.  Supp.  760,  for  an  ex  parte  order  for  the  ex- 
amination, which  the  adverse  party,  if  objection  is  urged  thereto,  would 
move  to  vacate  of  modify,  the  Civil  Practice  Act  (section  290)  provides 
for  service  of  a  notice  on  the  adversary  or  his  attorney  for  the  taking 
of  such  deposition,  which  (section  291)  the  adverse  party  may  move  to 
vacate  or  modify.  The  purpose  of  this  was  to  simplify  the  practice, 
not  only  by  abolishing  the  many  technical  requirements  of  the  Code  of 
Civil  Procedure  and  the  General  Rules  of  Practice  (rule  82)  for  state- 
ments to  be  made  on  an  application  for  such  an  order,  but  also  by 
doing  away  with  unnecessary  applications  to  the  court  or  to  a  judge. 
The  Civil  Practice  Act  preserves  the  right  of  a  partv  to  obtain  an 
order  for  the  examination,  in  the  first  instance,  instead  of  proceeding 

>  Bee  CivU  PracUce  Act,  §9  128.  129. 
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by  notice.  In  such  event  the  application  for  the  'order  shall  be  upon 
notice  (section-  292)  to  the  end  that  any  objectfons  thereto  n:iay  be 
heard  before  the  order  is  issued;  thus  making  one  application  to  the 
court  necessary  instead  of  two,  which  was  the  usual  course  under  the 
former  practice. 

To  safeguard  from  abuse  the  provision  for  taking  a  deposition  to 
enable  the  plaintiff  to  frame  a  complaint,  it  was  provided  in  rule  122 
of  the  Rules  of  Civil  Practice  that  the  party  shall  apply  for  an  order. 
Read  in  connection  with  section  292  of  the  Civil  Practice  Act,  this 
clearly  means  that  the  party  shall  apply  on  a  notice  of  the  motion  given 
to  the  adversary,  and  was  not  intended  to  authorize  an  ex  parte  appli-* 
cation. 

[3]  On  an  application  for  such  an  order,  rule  122  provides  that  the 
applicant  must  present  proof  by  affidavit  that  the  testimony  of  such  per- 
son is  material  and  necessary.  When  it  appears,  as  it  does  in  the  in- 
stant case,  that  the  plaintiffs  have  sufficient  knowledge  or  informa- 
tion to  enable  them  to  state  the  facts  constituting  their  cause  of  action, 
and  the  only  object  of  the  examination  is  to  enable  them  to  definitely 
state  the  amount  of  damage,  the  order  should  not  be  granted,  because 
they  can  state  their  general  damages  at  an  amount  sufficient  to  cover 
their  estimated  loss.  Therefore  the  examination  is  not  necessary. 
Zurich  Genl.  Accident  &  Liability  Ins.  Co.  v.  Union  Ferry  Co.,  184 
App.  Div.  882,  170  N.  Y.  Supp.  758;  Rich  v.  Hyman,  175  App.  Div. 
969,  161  N.  Y.  Supp.  1103;  Brick  v.  Shaff,  128  App.  Div.  264,  112  N. 
Y.  Supp.  642.  These  authorities  have  the  same  weight  under  the  Civil 
Practice  Act  that  they  had  under  the  Code. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.    All  concur. 


(U8  Misc.  Bep.  616) 

PEOPLE  V.  WHITCOMB  et  al. 

(Supreme  Court,  Allegany  Ck>unty.    March  20,  1922.) 

(Syllabus  by  the  Court.) 

1.  OosWets  ^s»&— PrUonar  wider  parole  for  tliandonneBt  held  ImmiiBe  rron 

arrest  under  lidictment  for  orlme  committed  prior  to  abandonment. 

A  prifloner  under  parole  upon  a  idea  ot  guilty  for  abandonment  is  im« 
mune  from  arrest  under  an  indictment  for  forgery  committed  prior  to  his 
,  abandonment. 

2.  Habeas  eorpns  ^s»S— Convict  under  parole  may  be  brought  to  trial  nnder  In- 

dietment  for  other  crime  on  order  requiring  his  production  by  parole  offlcer. 
Such  a  prisoner  may  be  brought  to  trial,  however,  under  such  an  indict- 
ment upon  an  order  requiring  his  production  at  the  trial  by  the  parole 
officer. 

.  Ex  parte  application  by  the  People  of  the  State  of  New  York  against 
Clair  Whitcomb  and  others  for  revocation  of  parole  of  defendant 
Whitcomb  and  for  authority  to  arrest  him.    Motion  denied. 

Lee  Fasset,  Dist.  Atty.,  of  WellsviUe,  for  the  motion, 

RODENBECK,  J.     [1,2]  There  is  no  authority  for  the  practice 
which  the  district  attorney  seeks  to  follow  in  this  case*   The  defendant 
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Clair  Whitcomb  nleaded  sruiltv  in  Steuben  county  to  an  indictment  for 
abandonment  and  was  thereafter  paroled  m  the  custody  of  the  parole 
officer  of  that  county.  Since  his  paxole  he  has  been  indicted  for 
forgery  in  Allegany  county  committed  prior  to  his  act  of  abandonment. 
There  is  no  authority  for  his  arrest  while  under  parole.  He  cannot  be 
.  arrested  under  the  indictment  under  these  circumstances,  any  more  than 
he  could  be  if  he  were  actually  confined  in  a  state  prison.  He  is  under 
probation.  There  is  no  authority  for  revoking  the  parole  simply  to 
enable  the  district  attorney  to  arrest  him  under  the  indictment  for 
forgery.  If  his  parole  is  broken,  it  is  the  duty  of  the  court  to  sentence 
him,  and  he  will  then  be  in  the  same  situation  as  he  is  now,  in  so  far  as 
being  immune  from  arrest  is  concerned.  A  convict  may  be  indicted 
and  tried  for  an  offense  committed  prior  or  subsequent  to  the  crime  for 
which  he  has  been  convicted  or  paroled.  13  C.  J.  919;  Thomas  v.  Peo- 
ple. 67  N.  Y.  218;  notes  to  L.  R.  A.  1915E,  363;  41  h.  R.  A.  (N.  S.) 
1095. 

His  production  at  the  time  of  the  trial  is  usually  regulated  by  statute. 
The  proper  procedure  seems  to  be  to  obtain  an  order  for  his  production 
from  the  court  in  which  the  indictment  is  moved.  Formerly  this  was 
accomplished  by  a  writ  of  habeas  corpus  (Code  Civ.  Proc.  §  2008) ;  but 
the  practice  has  been  changed,  so  as  to  secure  the  presence  of  the  pris- 
oner by  an  order  of  the  court  (Code  Cr.  Proc.  &  10c;  Laws  1920,  c. 
920,  §  2).  The  languapre  of  this  section  is  not  as  broad  as  it  might  be 
(compare  Bd.  of  Stat.  Cons.  R.  251),  since  it  provides  only  for  the  pro- 
duction of  a  prisoner  to  testify  who  may  be  detained  in  a  "jail  or  pris- 
on," but  by  a  process  of  construction  the  language  may  be  extended  to 
include  a  prisoner  on  parole,  and  irrespective  of  the  statute  he  may  be 
required  to  attend  under  the  inherent  power  of  the  Supreme  Court.  13 
C.  J.  921. 

Motion  denied.    Ordered  accordingly. 


(201  App.  Dir.  312) 

C.  SPIRO  MFG.  CO.  V.  BURNS  BROS.  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.     May  19,  1922.) 

Landlord  and  tenant  ^5»48( I)— Counterclaim  setting  up  termination  of  lease  in 
action  for  speolflo  performance  of  oontract  for  elevator  servloe  held  food  as 
against  demurrer. 

In  action  to  enjoin  defendant  from  refusing  to  furnish  plaintiff  with 
elevator  service  pursuant  to  a  renewal  lease,  and  to  compel  defendant  to 
furnish  such  service,  and  to  enjoin  defendant  from  cutting  off  electric  car- 
rent,  where  defendant  pleaded  in  counterclaim  the  right,  imder  the  leaae, 
to  terminate  for  plaintiff's  breach,  the  counterclaim,  not 'limiting  the  al- 
leged breaches  to  the  period  of  the  original  lease,  and  it  being  competent 
to  show  that  the  alleged  breaches  occurred  after  the  lease  was  renewed, 
was  good  as  against  demurrer,  under  Oode  Civ.  Proc.  f  CiOl,  as  not  atating 
sufficient  facts. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  C.  Spiro  Manufacturing  Company  against  the  Bums 
Bros.  Manufacturing  Company.  From  an  order  of  the  Supreme  Court 
sustaining  a  demurrer  to  its  counterclaim,  defendant  appeals.  Revers- 
ed, and  demurrer  overruled,  with  leave  to  plaintiS  to  reply. 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff,  of  New  York 
City,  of  counsel,  and  Leon  Brof,  of  New  York  City,  on  the  brief),  for 
appellant. 

Katz  &  Sommerich,  of  New  York  City  (Otto  C.  Sommerich,  of  New 
York  City,  of  counsel,  and  Maxwell  C.  Katz,  of  New  York  City,  on 
the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  the  plaintiff,  a  domestic  cor- 
poration, against  the  defendant,  a  New  Jersey  corporation,  to  enjoin 
defendant  from  refusing  to  furnish  the  plaintiflE  with  elevator  service 
pursuant  to  the  terms  of  renewal  leases  of  the  fifth  and  sixth  floors  of 
premises  known  as  68-72  East  131st  street,  in  the  borough  of  Manhat- 
tan, New  York;  and  to  compel  defendant  to  furnish  such  service,  or,  in 
the  alternative,  to  allow  plaintiff  to  operate  the  elevator;  and  also  to 
enjoin  defendant  from  cutting  off  the  electric  current  or  refusing  to 
furnish  the  plaintiff  with  electric  light  and  power  pursuant  to  the  pro- 
visions of  an  agreement  made  between  the  parties  on  the  31st  of  De- 
cember, 1913.  It  stands  admitted  by  the  pleadings  that  the  defendant, 
under  its  former  name,  made  an  original  lease  of  the  fifth  floor  to  the 
plaintiff,  with  a  covenant  for  supplying  elevator  service  during  speci- 
fied business  hours,  and  that  it  was  renewed  for  the  period  of  five  years 
from  May  1,  1918;  that  defendant,  under  its  former  name,  made  an 
original  lease  of  the  sixth  floor  of  the  premises  with  a  like  condition  for 
elevator  service,  which  was  duly  assigned  to  the  plaintiff  by  and  with 
the  consent  of  the  defendant;  and  that  the  defendant  renewed  that 
lease  to  the  plaintiff  for  the  period  of  five  years  from  March  1,  1919. 

But  defendant  denies  the  allegations  charging  it  with  a  breach  of  its 
obligations  under  the  leases,  and  denies  the  making  of  a  separate  agree- 
ment for  furnishing  electric  light  and  power  for  use  on  the  premises 
as  alleged  in  the  complaint,  and  the  allegations  with  respect  to  a  breach 
thereof.  The  amended  answer  pleads  two  counterclaims.  Each  of  the 
counterclaims  alleges  due  performance  by  the  defendant  of  its  obliga- 
tions under  the  respective  leases,  and  breaches  by  the  plaintiff  of  pro- 
visions of  the  leases  concerning  the  use  of  the  Tpremises,  and  further 
alleges  that,  in  consequence  thereof,  the  defendant  has  elected  and 
does  by  the  answer  elect,  as  authorized  by  the  leases,  to  terminate  the 
respective  leases,  and  demands  judgment  dismissing  the  complaint 
and  dispossessing  and  removing  the  plaintiff  from  the  premises. 

Plaintiff  demurred  to  each  counterclaim  on  the  ground  that  it  was 
not  authorized  by  the  provisions  of  section  501  of  the  Code  of  Civil 
Procedure,  and  does  not  state  facts  sufiicient  to  constitute  a  cause  of 
action.  It  is  manifest  that,  if  the  defendant  agreed  to  furnish  the 
plaintiff  with  electric  light  and  power  for  use  on  the  premises  to  the 
extent  deemed  necessary  by  the  plaintiff,  as  alleged  in  the  complaint, 
which,  however,  defendant  denies,  that  agreement  is  to  be  construed  in 
connection  with  the  leases,  and  could  not  survive  the  plaintiffs  rights 
under  the  leases.  If,  therefore,  as  alleged  in  the  counterclaims,  defend- 
ant has  duly  exercised  its  right  to  terminate  the  leases  for  the  plaintiff's 


Digitized  by 


Google 


212  194  NJfiW  YORK  BUPPLBMBNT  (Sup.  Ct 

violations  of  &e  provisions  thereof,  all  of  the  plaintiff's  rights,  both 
with  respect  to  the  leases  and  with  respect  to  the  contract  to  furnish 
light  and  power,  have  become  terminated. 

Coimsel  for  the  respondent  argues  that  the  renewals  of  the  leases 
were  made  after  the  alleged  breaches  by  the  plaintiff  of  the  original 
leases,  and  that  the  breaches  were  thereby  waived  and  forfeited ;  but 
the  allegations  of  the  cotmterclaims,  to  which  the  plaintiff  demurred,  do 
not  limit  the  alleged  breaches  to  the  periods  of  the  original  leases,  and 
therefore  the  plaintiff's  remedy,  if  it  claims  that  the  alleged  breaches 
were  only  imder  the  original  leases,  was  to  interpose  a  reply  pleading 
such  facts  or  waiver.  The  allegations  of  the  counterclaims  are  general 
to  the  effect  that  the  plaintiff  has  been  guilty  of  the  alleged  breaches, 
since  it  entered  into  possession  imder  the  original  leases.  Under  those 
allegations,  it  will  be  competent  for  the  defendant,  under  the  liberal 
rule  applicable  to  pleadings,  to  show  that  the  alleged  breaches  occurred 
after  the  leases  were  renewed,  and  even  if  there  were  breaches  of  these 
provisions  under  the  original  leases,  that  did  not  justify  breaches  under 
the  renewal  leases. 

Counsel  for  the  respondent  further  contends  that  the  cause  of  ac- 
tion pleaded  in  the  complaint  is  predicated,  not  on  contract,  but  for  the 
wrongful  acts  of  the  defendant,  and  that  the  counterclaims  are  not 
predicated  on  contract,  but  on  the  alleged  right  of  the  defendant  to  re- 
possess itself  of  the  premises.  It  is  perfectly  plain,  however,  that  the 
complaint  is  predicated  on  the  provisions  of  the  leases  for  elevator  serv- 
ice and  on  the  defendant's  separate  agreement  to  furnish  light  and  pow- 
er for  plaintiff's  use  on  the  premises  leased  to  it,  and  that  the  counter- 
claims are  also  predicated  on  the  provisions  of  the  same  leases  giving 
the  defendfint  the  right  to  terminate  them  and  to  re-enter  for  breaches 
of  the  provisions  thereof.  It  is  quite  plain,  I  think,  on  these  facts,  that 
the  counterclaims  are  well  pleaded,  and  that  the  demurrer  thereto 
sliould  have  been  overruled. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  overruled,  with  $10  costs,  but  with  leave 
to  plaintiff,  on  payment  of  the  costs,  to  reply  to  the  coimterclaims.  All 
concur. 


(118  Misc.  Rep.  622) 

VILLAGE  OF  NEWARK  v.  JAMES  F.  LEARY  CONST.  CO.  ot  aL 

(Supreme  Court,  Wayne  Oounty.    April  8,  1822.) 

(Syllabus  by  the  Court,) 

f.  Principal  and  surety  4g=959— Surety  company  guaranteeing  performance  of  oon« 

tract  for  construction  of  pipe  line  held  to  rule  of  substantial  performance. 
A  surety  company  guaranteeing  the  performance  of  a  contract  Is  hdd 

to  the  rule  of  substantial  performance  rather  than  that  of  strict  oon- 

struction  of  the  contract 
2.  Principal  and  surety  ^s»IOO(4)— Contractcr's  surety  held  liable  for  completing 

construction  of  pipe  line,  notwithstanding  engineer's  failure  to  give  written 

order  for  change  In  route. 
A  surety  company  guaranteeing  the  faithful  perf6nnance  of  a  contract 

for  the  construction  of  a  pipe  line,  the  contract  having  been  abandoned 
■  "  ■  ■  ■  I  ^^^—1 1         111* 
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by  the  contractor  and  completed  by  the  owner,  is  liable  for  the  expense  of 
completing  the  work  where  the  only  deviation  from  the  contract  was  the 
omission  by  the  engineer  to  give  a  written  order  for  a  change  in  the 
route  betwe^  certain  points  of  whidi  change  notice  was  not  required  to 
be  given  to  the  company. 
3.  Prtnolpal  aad  ssrety  4dsdl29(2)— Provlsios  af  oesstraetion  oestraot  requiring 
eaglneer'8  writtts  enter  tor  ehange,  held  walveil  by  surety. 

The,  written  order  of  the  engineer  for  changes  required  by  a  contract 
for  the  performance  of  work  is  waived  where  no  question  is  raised  about 
a  written  order  until  suit  is  brought,  and  the  larger  part  of  the  entire 
work  is  completed  before  the  contract  is  abandoned  by  the  contractor. 
4^  Principal  and  surety  4Sss>IOO(4)— Changes  In  work  under  contraot  permitting 
them  will  not  defeat  reeovery  against  oontractor's  surety  where  not  creating 
new  oontraet  not  within  oontemplatlon  of  surety  when  obligation  assumed. 

Changes  made  in  the  work  under  A  contract  permitting  them  will  not 
defeat  a  recovery  against  a  surety  company  for  the  cost  of  completing 
the  contract  by  the  owner  when  the  changes  are  not  so  substantial  as  to 
create  a  new  contract  not  within  the  contemplation  of  the  surety  when 
the  obligation  was  assumed. 
5.  Prinoipai  and  surety  ^s»  100  (4)— Change  In  route  ef  pipe  line  held  net  to  re- 
lieve oontractor's  surety  from  liability. 

A  change  in  the  route  of  a  pipe  line  due  to  difficulty  in  obtaining  rights 
of  way  involving  an  increase  in  length  of  900  feet  comes  within  the  lan- 
guage of  the  contract  authorizing  changes  deemed  necessary  in  the  opin- 
ion of  the  engineer  for  the  betterment  of  the  work,  and  is  not  such  a 
change  as  will  relieve  a  surety  company  guaranteeing  the  foitbful  per- 
formance of  the  contract. 
0.  Principal  and  surety  4=973— Interest  allowable  against  eontr'aeter's  surety, 
though  Interest  Inereases  reeovery  beyond  amount  of  bond. 

Interest  is  allowable  against  a  surety  company  on  the  cost  of  completing 
a  contract  abandoned  by  the  contractor  and  completed  by  the  owner  al- 
though €tie  interest  increases  the  recovery  beyond  the  amount  of  the  bond. 
7.  Principal  and  surety  ^=»73— Interest  allowable  against  oontraotor's  surety  en 
cost  of  oompleting  oontraot  on  abandonment  by«ontraotor  from  time  notice  Is 
given  of  oeet  of  eompletlon. 

Interest,  where  there  is  no  provision  in  the  contract  on  the  subject,  is 
allowable  against  a  surety  company  on  the  cost  of  completing  the  contract 
upon  its  abandonment  from  the  time  thin  notice  la  given  of  the  cost  of 
completion. 

Action  by  the  Village  of  Newark  against  the  James  F.  Leary  Con- 
struction Company  and  another.    Judgment  for  plaintiff. 

John  H.  Egan,  of  Newark  (Nelson  E.  Spencer,  of  Rochester,  of 
counsel),  for  plaintiff. 

O'Brien  &  McSweeney,  of  Rochester,  for  defendant  James  F.  I^eary 
Const.  Co. 

Plumb  &  Plumb,  of  Rochester,  for  defendant  National  Surety  Co. 

RODENBECK,  J.  The  obligation  of  the  National  Surety  Company 
in  this  case  depends  upon  the  contract  which  it  made.  It  claims  that 
changes  were  made  in  the  construction  contract  which  in  effect  created 
a  new  contract  If  the  plaintiff  is  entitled  to  recover,  it  must  recover 
upon  the  contract  made,  and  not  upc»i  another  contract.  The  complaint 
.  of  the  surety  company  is  that  material  changes  were  made  in  the  con« 
tract  which  release  it  from  its  guaranty, 

[1]  The  rule  of  strict  construction  which  applies  to  a  voluntary  surc- 
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ty  has  no  application  in  this  case.  The  true  test  is  whether  or  not 
the  contract  has  been  substantially  performed  by  the  contractor.  The 
usual  rules  for  the  interpretation  oi  contracts  apply  to  the  contract  of 
construction  and  suretyship.  If  changes  were  contemplated  under  the 
construction  contract,  the  surety  company  is  bound  by  such  changes, 
provided  they  were  reasonably  within  the  contemplation  of  the  con- 
tract, although  no  written  order  was  given  therefor.  City  of  Middle- 
town  v.  .^,tna  Indemnity  Co.,  121  App.  Div.  589,  106  N.  Y.  Supp.  374; 
Town  of  Whitestown  v.  Title  Guarantee  &  Surety  Co.,  72  Misc.  Rep. 
498,  131  N.  Y.  Supp.  390;  notes  to  33  U  R.  A.  (N.  S.)  513,  12  A.  L. 
R.  382. 

[2,3]  The  contract  does  contemplate  changes.^  The  surety  com- 
pany guaranteed  the  contract  with  this  possibility  in  mind.  The  con- 
tract provides  for  changes  which  shall  be  paid  for  according  to  the 
unit  prices  specified  in  3ie  contract  and  for  changes  which  should  be 
paid  for  as  extra  work.  In  both  cases  there  was  to  be  a  written  order 
of  the  engineer  for  the  work.  Such  an  order  was  not  given,  but  the 
work  was  done  under  such  circtunstances  as  to  justify  the  conclusion 
that  the  provision  relating  to  the  written  order  was  waived.  If  a  writ- 
ten order  had  been  given,  the  surety  company  would  not  necessarily 
have  known  of  it,  and  it  could  not  have  made  any  difference.  If  the 
construction  company  could  have  recovered  for  the  work  done  on  the 
substituted  route  .under  the  conduct  of  the  parties,  the  waiver  was  com- 
plete. The  village  clearly  was  not  in  a  position  to  claim  that  the  change 
had  not  been  authorized.  The  omission  to  give  a  written  order  there- 
fore is  a  technical  deviation  from  the  contract  not  affecting  the  sub- 
stantial rights  of  the  surety  company,  and  should  be  disregarded.  The 
surety  company  well  knew  that  this  provision  might  be  waived,  and  it 
assumed  its  obligation  with  this  knowledge.  Greenberg  v.  Mendelson, 
49  Misc.  Rep.  485,  97  N.  Y.  Supp.  965 ;  9  C.  J.  846;  40  Cyc.  252. 

[4]  The  changes  authorized  by  the  construction  contract,  however, 
are  not  any  and  every  change  that  might  occur  to  the  parties,  although 
the  language  seems  to  be  unlimited.  They  could  not  make  changes 
which  would  amount  to  a  new  contract  upon  which  no  guaranty  was 
given.  The  changes  must  be  such  as  were  within  the  reasonable  con- 
templation of  the  parties.  In  this  instance  it  Tyas  assumed  by  the  vil- 
lage and  the  construction  company  that  the  change  did  not  involve 
extra  work,  but  such  as  should  be  paid  for  according  to  the  unit  prices 
for  similar  work,  so  that  the  parties  themselves  did  not  r^^rd  the 
change  as  so  material  as  to  be  classed  as  extra  work.  Smith  v.  Molle- 
son,  148  N.  Y.  241,  42  N.  E.  669;  Ulster  County  Sav.  Inst.  v.  Younor, 
161  N.  Y.  23.  55  N.  E.  483 :  City  of  Middlctown  v.  ^tna  Indemnity 
Co.,  supra ;  Wilkinson  v.  McKimmie,  229  U.  S.  590,  593,  33  Sup.  Ct. 
879,  57  L.  Ed.  1342. 

[5]  The  change  was  made  because  of  some  difficulty  in  obtaining 
rights  of  way  over  the  original  route.  The  pipe  line  followed  general- 
ly the  main  highway  between  the  village  and  the  storage  reservoir,  but 
at  a  certain  point  it  deviated  and  crossed  private  property.  Difficulty 
was  experienced  m  obtaining  a  right  of  way,  and  the  line  was  then 
shifted  so  as  to  fallow  the  highway  which  took  a  turn  at  the  point  of 
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aeviation.  The  change  involved  an  jncrease  in  the  length  of  the  pipe 
line  of  about  877  feet,  the  total  length  of  the  line  being  3,800  feet.  The 
change  was  agreed  upon  after  the  construction  company  had  begun 
work  under  its  contract,  and  thfe  larger  part  of  the  substituted  line  was 
completed  before  the  contract  was  abandoned.  This  change  does  not 
constitute  such  a  material  change  as  to  make  a  new  contract  between 
the  parties  and  relieve  the  surety  company.  It  was  a  change  which  was 
reasonably  within  the  contemplation  of  the  parties.  No  question  was 
raised  by  the  surety  company  about  the  propriety  of  the  change  until  the 
plaintiff  sought  to  recover  its  loss  through  the  abandonment  of  the  con- 
tract. The  comparison  of  the  actual  cost  of  completion  with  the  total 
cost  of  the  contract  does  not  give  a  fair  impression  of  the  extent  of  the 
change.  It  should  be  made  upon  the  basis  of  the  cost  of  the  two  routes 
or  of  the  877  additional  feet  at  the  prices  specified  in  the  contract  or  at 
the  prices  prevailing  when  the  contract  was  made,  and  allowance  should 
be  made  for  the  saving  in  hauling  over  a  part  of  the  substituted  route. 
Under  all  the  circumstances  the  extent  of  the  chiange  was  not  such  as 
to  warrant  the  conclusion  that  the  ^contract  which  the  surety  company 
guaranteed  was  at  an  end  when  the  change  was  made  so  as  to  release 
it.  U.  S.  V.  McMullen,  222  U.  S.  460,  468,  32  Sup.  Ct  128,  56  L.  Ed. 
269. 

[8,  7]  The  plaintiff  is  entitled  to  recover  interest  on  the  excess  cost 
of  completion,  although  the  interest  would  make  the  recovery  larger 
than  the  amount  of  the  bond ;  the  interest  being  treated  as  damages  lor 
failure  to  pay  promptly  when  it  received  notice  of  the  completion  of 
the  contract  by  the  village.  There  is  no  provision  in  the  contract  for 
giving  notice  to  the  surety  company  of  the  abandonment  of  the  con- 
tract, and  no  notice  was  given  to  it  until  the  demand  was  made  for  the 
payment  of  the  cost  of  completion.  This  notice  was  the  first  oppor- 
tunity that  the  surety  company  had  to  ascertain  the  amount  of  its  lia- 
bility, and  interest  should  be  reckoned  from  the  date  of  this  notice. 
Degnon-McLean  Co.  v.  City  Trust  Co.,  99  App.  Div.  195,  90  N.  Y. 
Supp.  1029 ;  Faber  v.  City  of  New  York,  222  N.  Y.  255, 118  N.  E.  609 ; 
note  to  19  L.  R.  A.  (N.  S.)  84.  .  ^     ^ 

The  plaintiff  is  entitled  to  recover  the  sum  of  $15,435.56,  with  inter- 
est from  October  27,  1920,  besides  costs. 

Judgment  accordingly. 
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(201  App.  Div.  278) 

HANDAL  et  af.  v.  8PECHLER. 

(Sapreme  Court,  Appellate  Division,  First  Department    May  19,  1922.) 

I.  Sales  <9s>89— Agreement  te  pay  fnereasea  prioe  held  supported  by  oonslderatieft. 

Where  sales  contract  provided  that  sellers  should  not  be  liable  for  de- 
lay or  nondelivery  if  they  used  every  endeavor  to  fill  the  orders,  and,  de- 
livery being  prevented  by  labor  troubles,  sellers  proposed  a  25  per  cent 
increase  in  prk»  to  meet  increase  of  labor  cost,  buyer's  agreement  to  pay 
the  increased  price,  by  which  sellers  were  induced  to  waive  any  right  to 
discontinue  deliveries,  was  supported  by  a  consideration. 

Z  Appeal  and  error  ^=» 1 002— Finding  on  oonflloting  evidenoe  not  disturbed  on 
appeal. 

In  an  action  for  goods  sold,  to  be  delivered  as  soon  as  possible,  where 
the  evidence  as  to  whether  a  contract  for  an  increased  price  covered  the 
15  orders  included  in  the  contract,  or  only  one  of  them,  as  was  contended 
by  defendant,  was  conflicting,  the  flndbig  of  the  jury  cannot  be  dis- 
turbed on  appeaL 

3.  Trial  ^=> 1 65— Granting  motion  to  dismiss  oounterolaim  without  hearing  de- 
fendant's evidonee,  error. 

In  an  action  for  the  price  of  goods  sold,  where  defendant  filed  a  counter- 
claim and  at  trial,  during  examination  of  defendant,  counsel  for  both 
parties  agreed  to  confine  the  issues  to  those  arising  on  the  complaint  and 
that  those  arising  on  the  counterclaims  be  deferred,  permitting  coimsel 
for  plaintiff  to  cross-examine  defendant  as  to  the  counterclaims  and  dis- 
missing them  without  having  heard  defendsmt's  evidence  was  error. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Solomon  Handal  and  others,  copartners,  etc.,  against 
Aaron  Spechler.  From  judgment  of  the  Supreme  Court  entered  on 
a  verdict  in  favor  of  plaintiffs  and  from  an  order  denying  his  motion 
for  a  new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Edward  J.  Gould,  of  New  York  City  (Emil  Weitzner,  of  New  York 
City,  of  counsel;  David  Steckler,  of  New  York  City,  on  the  brief), 
for  appellant. 

Ferris  &  Ansbacher,  of  New  York  City  (Jacob  Ansbacher,  of  New 
York  City,  of  counsel),  for  respondents. 

LAUGHLIN,  J.  The  complaint  is  for  a  balance  of  $9,679.23  al- 
leged to  be  due  and  owing  on  the  agreed  price,  and  for  the  reasonable 
value  of  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant 
between  the  19th  of  November,  1920,  and  the  29th  of  January,  192L 
The  answer  admits  that  the  plaintiffs  sold  and  delivered  to  the  defend- 
ant certain  goods  between  the  dates  alleged,  and  that  the  defendant 
paid  to  apply  thereon  the  amount  with  which  the  plaintiffs  credit  him, 
but  puts  in  issue  all  other  material  allegations ;  and  for  a  partial  de- 
fense it  is  alleged  that  the  defendant  is  entitled  to  a  credit  of  $2,227.94 
for  goods  returned  and  accepted  by  the  plaintiffs,  and  IS  counterclaims 
are  interposed.  The  court  dismissed  the  first,  sixth,  and  the  fifteenth 
counterclaims  over  defendant's  objection  and  exception,  and  he  then 
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Withdrew  his  other  counterclaims.  The  jury  found  in  favor  of  plain- 
tiffs on  an  issue  of  fact  with  respect  to  whether  defendant  was  re- 
leased concerning  certain  goods  which  were  returned. 

The  counterclaims  were  predicated  on  15  separate  orders  by  which 
the  plaintiffs  were  to  sell  to  the  defendant  at  specified  prices  certain 
goods  "to  be  delivered  *  *  *  as  soon  as  possible/'  Those  fvhich 
were  dismissed  are  identical  in  form.  It  is  alleged  in  each  that,  on  a 
certain  date  in  the  year  1919,  the  first  of  which  is  the  4th  of  January 
and  the  last  the  1st  of  July,  the  parties  entered  into  an  agreement  in 
writing  whereby  plaintiffs  agreed  to  sell  and  deliver  to  the  defendant 
certain  goods  and  merchandise  which  he  agreed  to  purchase  and  to  pay 
for  at  specified  prices,  the  goods  ''to  be  delivered  *  *  *  as  soon  as 
possible*' ;  that  thereafter  the  parties  agreed  to  extend  the  time  for  de- 
liveries to  the  month  of  January,  1921 ;  that  the  plaintiffs  neglected  and 
refused  to  deliver  any  part  of  the  merchandise,  although  delivery  there- 
of was  duly  demanded  by  the  defendant  and  he  was  ready,  willing,  and 
able  to  accept  and  pay  for  the  same ;  and  a  specified  amount  of  dam- 
ages is  demanded  in  each  counterclaim.  The  reply  admits  that  the  time 
for  deliveries  was  so  extended,  but  puts  in  issue  the  other  material  alle- 
gations of  the  counterclaims,  and  as  a  defense  to  each  of  them  alleges 
that  it  was  provided  in  the  agreement  of  sale  that  plaintiffs  should  not 
be  liable  for  damages  for  delay  or  nondelivery  if  they  used  every  en- 
deavor to  fill  the  orders ;  and  that  in  or  about  November,  1920,  plain- 
tiffs having  been  unable  to  obtain  the  goods,  although  they  had  used 
every  endeavor  to  that  end,  the  agreements  were  modified  by  continuing 
the  orders  in  force,  plaintiffs  agreeing  to  make  deliveries  and  defendant 
agreeing  to  pay  an  increase  of  25  per  cent,  over  the  contract  price  of  the 
goods;  that  during  January,  1921,  plaintiffs  wer^  ready,  able,  and  will- 
ing to  deliver  the  goods,  but  the  defendant  requested  that  they  defer  de- 
livery until  March  28,  1921,  and  on  that  date  notified  them  that  he 
would  not  accept  any  part  of  the  goods ;  and  that  in  the  interim  from 
January  to  March,  1921,  the  market  price  of  the  goods  was  not  less  than 
$28.13  per  dozen.  When  the  issues  were  brought  to  trial,  the  defendant 
moved  to  amend  the  answer  by  substituting  in  each  counterclaim  the 
month  of  January,  1920,  in  place  of  the  month  of  January,  1921,  as  the 
time  to  which  delivery  was  extended.  The  motion  was  granted,  but 
without  requiring  the  plaintiffs  to  amend  their  reply. 

The  merchandise  covered  by  these  contracts  consisted  of  Japanese 
hand-made  lace  trimmings  and  was  to  be  used  by  the  defendant  in  the 
manufacture  of  curtains  and  bed  trimmings.  In  each  order  it  was  pro- 
vided that  the.  sellers  were  to  use  every  endeavor  to  properly  and  com- 
pletely execute  the  order,  but  that  they  assumed  "no  liability  for  de- 
laying delivery,  or  for  nondelivery  of  all  or  part  thereof ;  nor  for  loss 
or  damage  in  transit  or  for  causes  beyond"  their  control.  On  the  30th 
of  October,  1919,  plaintiffs  wrote  the  defendant  that,  owing  to  labor 
conditions  in  Japan,  they  could  not  make  deliveries  on  these  orders 
unless  the  defendant  co-operated  with  them  and  accepted  certain  in- 
creases of  the  contract  prices  in  order  to  enable  the  plaintiffs  "to  settle 
the  matter  with  the  laborers."  To  this  the  defendant  replied  on  No- 
vember 5th,  as  follows: 
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"I  hare  reoefved  your  letter  of  October  .^0,  in  reference  to  the  increase  of  25 
per  cent,  on  the  prices  of  my  orders  placed  with  you  up  to  date.  In  reply  T 
wish  to  say  that  T  will  accept  the  increase  in  prices  mentioned  in  your  letter 
and  at  the  same  time  ask  you  to  kindly  rush  the  goods  as  soon  as  possiUe." 

Plaintiffs  thereafter  invoiced  certain  of  the  goods  to  the  defendant 
at  the  increased  prices,  and  the  defendant  accepted  and  paid  for  them. 
Defendant  also  accepted  but  refused  to  pay  at  the  increased  prices  for 
cei-tain  of  the  goods  likewise  subsequently  invoiced  to  him  at  such 
prices.  The  recovery  was  on  the  basis  of  the  increased  prices  there- 
for. The  defendant  requested  the  court  to  instruct  the  jury  that  there 
was  no  consideration  for  the  execution  and  delivery  of  his  agree- 
ment to  pay  for  the  goods  at  the  increased  rates,  and  excepted  to  the 
refusal  of  die  court  so  to  charge.  Counsel  for  the  defendant  contends 
that  this  was  error. 

[1,  2]  In  view  of  the  provisions  of  the  original  contracts  evidenced 
by  the  orders,  as  already  stated,  I  am  of  opinion  that,  in  view  of  the 
agreement  of  the  defendant  by  which  the  plaintiffs  were  induced  to  con- 
tinue to  perform  and  to  waive  any  right  they  may  have  had  to  discon- 
tinue deliveries  on  the  ground  that  they  were  warranted  in  refusing 
further  to  perform,  there  was  a  good  consideration  for  the  defendant's 
agreement  to  pay  the  increased  prices.  Defendant,  however,  testified 
that,  upon  receiving  the  plaintiffs'  demand  for  increased  prices,  he  call- 
ed upon  them  and  was  assured  that,  if  he  would  consent  to  the  increases, 
he  would  receive  all  of  the  merchandise  he  had  ordered  within  from 
30  to  60  days,  and  that  thereupon  he  acquiesced  and  wrote  the  letter 
herein  quoted.  He  then  testified  that  certain  goods  were  returned  to 
the  plaintiffs  on  the  understanding  that  he  was  to  be  credited  with  the 
purchase  price  thereof.  But  the  receipt  which  he  received  recited  that 
they  were  received  "on  memo./' which  meant  "on  memorandum"  and 
to  be  sold  by  the  plaintiffs  for  his  account.  He  testified,  in  substance, 
that  plaintiffs  agreed  that  this  was  a  mistake.  His  testimony,  however, 
was  controverted,  and  the  jury  found  in  favor  of  the  plaintiffs  therton ; 
and  we  would  not  be  warranted  in  disturbing  the  finding. 

[3]  During  the  examination  of  the  defendant,  counsel  for  the  plain- 
tiffs suggested  that  it  be  confined  to  the  issues  arising  on  the  complaint 
and  that  those  arising  on  the  counterclaims  be  deferred,  and  counsel 
for  defendant  acquiesced.  Coimsel  for  the  plaintiffs  thereupon  cross- 
examined  the  defendant,  and,  over  defendant's  objection  and  exception 
that  his  counsel  had  not  gone  into  the  counterclaims,  the  court  ruled 
that  counsel  for  the  plaintiffs  might  examine  the  defendant  with  respect 
to  the  counterclaims.  Plaintiffs  were  then  permitted  to  show  by  de- 
fendant with  respect  to  some  of  the  orders  upon  which  the  counter- 
claims were  predicated  that,  although  it  was  understood  that  deliver- 
ies were  to  be  made  in  January,  1920,  he  accepted  delivery  of  part  of 
the  goods  in  December,  1920,  and  as  late  as  January  20,  1921 ;  that  he 
accepted  deliveries  on  all  of  the  orders  throughout  the  year  1920;  and 
that  he  demanded  deliveries  thereunder  as  late  as  October  or  Novem- 
ber, 1920;  and  that  the  plaintiffs,  in  answer  to  his  inquiry  with  respect 
to  why  he  had  not  received  the  merchandise,  stated  that  they  were  able 
to  sell  it  to  others  for  more  money.    Counsel  for  the  plaintiffs  therei:q>- 
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on  moved  to  dismiss  on  the  ground  that  the  defendant  had  accepted 
deliveries  under  the  orders  on  which  the  counterclaims  were  based  after 
the  time  for  delivery  as  so  extended ;  and  that  there  was  an  entire  ab- 
sence of  proof  of  any  demand  by  defendant  for  delivery  within  a  rea- 
sonable specified  time,  which  restored  time  as  of  the  essence  of  the 
contract.  Counsel  for  the  defendant  objected  to  the  motion  on  the 
ground  that  it  was  prematurely  made  before  the  defendant's  evidence 
on  the  counterclaims  had  been  heard ;  but  the  court  overruled  the  ob- 
jections and  dismissed  the  counterclaims,  and  the  defendant  excepted. 

I  am  of  opinion  that  the  court  erred  in  thus  dismissing  the  counter- 
claims, both  for  the  reason  that  it  appears  that  there  were  no  deliveries 
made  after  the  1st  of  January,  1920,  under  some  of  the  orders  on  which 
the  counterclaims  which  were  dismissed  were  predicated,  and  for  the 
further  reason  that  the  counterclaims  are  not  predicated  on  rescissions 
of  the  contracts  for  failure  to  deliver  within  a  reasonable  time,  but  on 
the  contracts  as  modified  and  for  failure  so  as  to  deliver  according  to 
the  duty  of  the  plaintiffs  thereunder.  While  it  is  true  that  the  defend- 
ant stated  generally,  in  answer  to  the  plaintiffs'  counsel,  that  he  ac- 
cepted deliveries  under  all  of  the  contracts  .after  the  fixed  time  for  de- 
livery in  January,  1920,  it  is  manifest  that  this  admission  was  made  in- 
advertently, for  two  of  the  counterclaims  are  predicated  on  failures  to 
make  any  delivery  under  the  orders  on  which  they  are  based.  The  at- 
tention of  the  court  was  not  drawn  to  this,  but  the  failure  of  counsel 
for  the  defendant  so  to  do  is  excusable  on  the  ground  that  he  was  led 
to  refrain  from  examining  his  client  with  respect  to  his  counterclaims 
at  that  tune  and  was  taken  by  surprise  by  this  unusual  procedure. 
Moreover,  the  rule  upon  which  the  counterclaims  were  dismissed  is 
applicable  only  to  the  rescission  of  a  contract ;  and  where  either  by  the 
original  contract  it  is  the  duty  of  the  seller  to  deliver  within  a  reason- 
able time,  or  by  the  modification  of  a  fixed  t)eriod  for  delivery  that 
becomes  his  duty,  he  is  not  relieved  from  performing  by  the  failure 
of  the  buyer  to  g^ve  him  notice  fixing  a  reasonable  time  within  which 
performance  will  be  required,  for  that  is  his  duty  without  such  notice; 
and  it  may  become  a  question  of  law  for  the  court  to  decide  or  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  a  reasonable  time  has 
elapsed  which  would  entitle  the  buyer  to  recover  damages  predicated, 
not  on  a  rescission,  but  on  a  breach  of  the  contract.  Brede  v.  Rbsedale 
Terrace  Co.,  216  N.  Y.  246,  110  N.  E.  430;  Taylor  v.  Goelet,  142  App. 
Div.  467, 126  N.  Y.  Supp.  1106,  affirmed  208  N.  Y,  253, 101  N.  E.  867, 
Ann.  Cas.  1914D,  284. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Settle 
order  on  notice.    All  concur. 
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(201  App.  Div.  309) 
A.  SIDNEY  DAVISON  COAL  CO^  Ine.,  v.  NATIONAL  PARK  BANK  OF 

NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    May  19,  1922.) 

!•  Banks  and  banking  ^=9 1 44— Depositor's  aooeptanoe  of  draft  made  payaMo  at 
bank,  direction  by  depositor  to  pay  draft  for  depositor's  acoount. 

Depositor's  acceptance  of  draft  made  payable  at  bank  held  eqnlral^it 
to  a  direction  by  depositor  to  the' bank  to  pay  the  draft  for  depositor's 
account,  under  Negotiable  Instrument  Law,  §  147. 

2.  Banks  and  banking  Sss>  1 39— Depositor's  letter  to  bank  direoting  it  to  dishonor 

trade  acceptance  held  Insufficient  to  require  bank  to  suspend  payment  of  draft. 
Where  a  depositor  accepted  a  draft  made  payable  at  the  bank,  the  de- 
positor's letter  to  the  bank  requesting  the  bank  not  to  pay  a  trade  ac- 
ceptance payable  to  named  concern  to  be  presented  on  specified  date  for 
stated  amount,  which  was  $2,0(X)  less  than  the  amount  of  the  draft,  without 
giving  the  date  of  the  draft  or  the  date  of  the  acceptance  thereof,  held 
not  to  require  the  banlc  to  suspend  payment  of  the  draft  and  to  communi- 
cate with  the  depositor  to  ascertain  whether  or  not  it  was  the  draft  re- 
ferred to  in  the  letter,  which  the  depositor  wished  the  bank  to  dishonor. 

3.  Banks  and  banking  ^=>l39k-Notiee  to  stop  payment  on  trade  aooeptanoe  heM 

too  late  to  render  bank  liable  on  payment  of  draft. 

Depositor's  verbal  notice 'to  bank  to  dishonor  draft  which  the  depositor 
had  accepted,  and  which  was  made  payable  to  the  bank,  held  insuffi- 
cient to  render  bank  liable  after  payment  of  draft,  in  absence  of  showing 
that  the  notice  was  given  prior  to  the  payment  or  a  sufficient  time  prior 
thereto  to  have  enabled  the  bank,  in  the  exercise  of  reaaonable  diligence, 
to  stop  payment 

4.  Pleading  ^=»350(3)— BUI  of  particulars  considered  on  motion  for  Judgment  on 

pleadings. 

A  bill  of  particulars  may  be  considered  on  motion  for  Judgment  on  the 
pleadings. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  A.  Sidney  Davison  Coal  Company,  Incorporated, 
against  the  National  Park  Bank  of  New  York.  From  an  order  deny- 
ing defendant's  motion  for  judgment  on  the  pleadings  consisting  of 
the  complaint,  answer,  and  amended  reply,  and  on  the  bill  of  partic- 
ulars of  plaintiff's  defense  to  the  defendant's  counterclaim  and  a  stip- 
ulation with  respect  to  the  status  of  plaintiff's  deposit  account  with 
defendant,  defendant  appeals.  Order  reversed,  and  motion  granted, 
tmless  plaintiff  complies  with  stated  conditions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
PAGE,  and  MERRELL,  JJ. 

Edwin  V.  Guinan,  of  Nev^r  York  City  (Louis  F.  Doyle,  of  New  York 
City,  on  the  brief),  for  appellant. 
Jacob  M.  Kram,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  had  a  deposit  account  with  the  de- 
fendant, and  on  the  5th  of  October,  1921,  defendant  paid  and  charged 
thereto  a  trade  acceptance  or  draft,  payable  that  day,  for  $17,000,  drawn 
by  the  Reilly-Peabody  Fuel  Company  of  Pittsburgh,  Pa.,  on  or  about 
the  5th  of  July,  1921,  on  plaintiff,  and  duly  accepted  by  it,  payable 
at  the  bank  of  the  defendant.    The  plaintiff,  claiming  to  have  notified 

^s^For  oilier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Diffeets  A  Indexes^ 
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the  defendant  not  to  pay  the  draft,  brought  this  action  to  recover  the 
balance  of  its  account  as  the  same  would  have  been  if  that  item  had 
not  been  charged  thereto.  The  defendant  pleaded  as  a  counterclaim 
the  acceptance  by  the  j>laintrff  of  the.  draft  payable  at  the  bank  and 
payment  thereof  as  authorized  and  directed  by  plaintiff's  acceptance, 
and  also  the  payment  of  checks  drawn  by  plaintiff  by  which  its  account 
was  overdrawn,  and  demanded  judgment  for  the  amount  of  the  over- 
drafts. In  the  amended  reply  the  plaintiff  admitted  that  it  accepted 
the  draft  and  thereby  directed  the  defendant  to  pay  the  same,  but  aU 
leged  that  prior  to  the  date  of  payment  the  plaintiff  canceled  the  di- 
rection for  payment  thereof  and  directed  the  defendant  not  to  pay  the 
same  and  stopped  payment  thereof,  and  defendant  received  and  ac- 
cepted said  direction,  but  nevertheless  thereafter  made  the  payment. 
The  plaintiff  by  its  bill  of  particulars  shows  that  its  direction  to  de- 
fendant not  to  pay  the  draft  was  both  in  writing  and  oral ;  that  the 
written  direction  was  contained  in  a  letter  under  date  of  October  3, 
1921,  directed  to  "Paying  Teller,  National  Park  Bank,"  stating  that 
there  would  be  presented  ior  payment  on  Wednesday,  the  5th  instant, 
"a  trade  acceptance  amounting  to  $15,000  payable  to  Reilly-Peabody 
Fuel  Co.,  Pittsburgh,  Pa.,"  and  requesting  that  it  be  not  paid,  but  that 
it  be  returned ;  and  with  respect  to  the  oral  direction  the  bill  of  par* 
ticulars  shows: 

'rFhat  thereafter,  and  on  October  5, 1921,  the  plaintiff  notified  the  defendant 
▼erbally,  throufi^  its  paying  teller,  whose  name  is  unknown  to  the  deftodant 
(sic),  that  the  amonnt  of  the  trade  acceptance  referred  to  in  plaintiff's  letter 
to  the  defendant,  dated  Octob^  8,  1921,  as  aforesaid,  should  be  $17,000  in- 
stead of  $15,000." 

[1,  2]  The  acceptance  by  plaintiff  of  the  draft  payable  at  its  bank 
was  equivalent  to  a  direction  by  it  to  defendant  to  pay  it  for  plaintiff's 
account.  Negotiable  Instrument  Law  (Consol.  Laws,  c.  38)  §  147; 
Heinrich  v.  First  Nat.  Bank  of  Middletown,  219  N.  Y.  1,  4,  113  N. 
E.  531,  L.  R.  A.  1917A,  655.  We  are  of  opinion  that  the  letter  did 
not  constitute  a  sufficient  notice  to  require  the  defendant  to  refrain 
from  paying  the  draft.  It  will  be  observed  that  the  letter  does  not 
give  flie  date  of  the  trade  acceptance  or  the  date  of  the  acceptance  there- 
of, and  although  it  notified  the  defendant  that  it  would  be  presented 
for  .payment  on  the  5th  of  October,  it  specified  the  amoiint  as  $2,000 
less  than  the  amount  of  the  draft  or  trade  acceptance  actually  pre- 
sented to  and  paid  by  the  defendant  on  that  day.  The  defendant 
was  under  no  obligation  to  suspend  the  payment  of  the  draft  and  to 
commtmicate  with  the  plaintiff  to  ascertain  whether  or  not  it  was  the 
draft  plaintiff  wished  it  to  dishonor,  for  the  due  transaction  of  its 
business  entitled  it  to  receive  accurate  information,  with  respect  to  a 
negotiable  instrument  on  which'  it  was  called  upon  to  stop  pa)rment,  to 
enable  its  paying  teller  to  act  at  once  when  the  draft  should  be  pre- 
sented ;  and  it  was  warranted  in  assuming  tliat  the  draft  it  paid  was 
not  the  draft  which  the  plaintiff  desired  it  to  dishonor.  Had  a  draft 
corresponding  to  the  description  contained  in  the  letter  been  presented 
to  the  defendant  later  in  the  day,  it  might  have  been  liable  to  the  plain- 
tiff in  damages  if  it  had  dishonored  the  draft  for  the  larger  amount. 
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[3,  4]  I  am  also  of  opinion  that  the  verbal  nodce  was*  insufficient, 
for  the  reason  that  the  bill  of  particulars,  which  may  be  considered  on 
such  a  motion  (Dineen  v.  May,  149  App.  Div.  469,  471,  134  N.  Y.  Supp. 
7),  shows  that  it  was  not  given,  as  pleaded,  prior  to  the,  Sth  of  Oc- 
tober, but  on  that  day,  which  was  the  day  on  which  the  draft  was 
payable  and  was  paid,  and  it  neither  appears  by  the  reply  nor  by  the 
bill  of  particulars,  which  however,  would  not  have  sufficed  (Wdls  v. 
Caro,  74  Misc.  Rep.  87,  131  N.  Y.  Supp.  573),  that  the  verbal  notice 
was  given  prior  to  the  payment  of  the  draft  or  a  sufficient  time  prior 
thereto  to  have  enabled  the  defendant  in  the  exercise  of  reasonable  dil- 
igence to  stop  payment  of  the  draft.  The  defendant's  motion  for  judg- 
ment on  the  pleadings,  therefore,  should  have  been. granted;  but  the 
plaintiff  should  have  been  afforded  an  opportunity,  if  so  advised,  to 
amend  its  reply  by  pleading  that  the  notice  countermanding  the  pay- 
ment of  the  draft  was  given  to  the  defendant  a  sufficient  time  prior  to 
its  pajmient  of  the  draft  to  have  enabled  it  in  the  exercise  of  reason- 
able diligence  to  stop  payment  thereof. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10  costs,  unless  within  20 
days  the  plaintiff  shall  pay  the  costs  and  obtain  leave  to  serve,  and 
shall  serve,  an  amended  reply  alleging  that  the  notice  to  stop  payment 
was  given  a  sufficient  length  of  time  before  defendant  paid  the  draft 
to  have  enabled  it  in  the  exercise  of  reasonable  diligence  to  stop  pay- 
ment thereof ;  and  in  that  event  the  motion  will  be  deemed  denied,  with- 
out costs.    All  con<!ur. 


ai8  Misc.  Rep.  407) 

MELZER  V.  ZIMMERMAN  et  aL 

(Supreme  Court,  Trial  Term,  New  York  County.    April,  1022.) 

1.  Sales  ^=»I0— Au8tr!an  kronen  held  to  be  "goods"  w!thln  Sales  Act. 

Austrian  kronen,  even  in  the  form  of  currency,  must  be  deemed  a  com- 
modity or  ''goods"  under  the  Sales  Act,  and  the  failure  of  seUers  to  per- 
form their  contract  gnre  buyer  a  right  of  action  for  damages  under  Per- 
sonal Property  Law  (Sales  I^w)  S  148. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Goods.] 

2.  Evidence  «s>l42(3)— In  buyer's  action  for  breach,  there  being  no  available 

market,  recourse  may  be  had  to  sales  before  and  after  date  of  breach  to  fix 
market  value. 

Where  at  the  time  of  a  breach  of  contract  to  deliver  goods  there  ts  no 
available  market  for  them,  recourse  may  be  had  to  sales  made  before  and 
after  that  date  within  a  reasonable  range  of  time  to  determine  their  fair 
market  value  at  the  time  of  breach. 

3.  Evidence  <9s>ll3(2)— In  action  for  sellers'  nondelivery,  evidence  of  the  market 

value  almost  two  years  after  was  too  reinote,  while  evidence  of  price  about 
three  months  prior  to  breach  was  admissible. 

Where  an  agreement  of  purchase  by  plaintitr  and  sale  by  defendants  of 
20.000  Austrian  kronen  In  the  form  of  currency  provided  for  delivery  with 
accrued  interest  at  3  per  cent,  per  annum,  upon  plaintiff,  giving  defendants 
three  months'  notice,  which  notice  was  given  April  12,  1917,  but  defend- 
ants did  not  perform  on  July  12,  1917,  there  being  then  no  available  mar- 
ket for  kronen  in  this  country,  held,  that  the  price  of  kronen  in  1919  was 

^=»For  other  cases  see  same  topic  a  KEY-NUMBER  In  all  Key-Numberefl  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  MELZER  V.  ZIMMBBMAK  223 

(194N.T.S.) 

entirely  too  remote^  and  that  the  market  price  of  April,  1917,  was  ad- 
missible as  being  the  nearest  available  quotation  of  the  fair  indication  of 
their  market  valne  when  defendants  broke  the  contract  ^ 

4b  Sales  ^=s>4l8(2)— Measure  ef  damages  for  failure  to  deliver  goods  paid  for 
stated. 

Plaintiir  buyer  having  paid  defendant  sellem  for  20,000  Aastrlan  kro- 
nen at  12  V^  cents  each,  and  defendants  having  committed  breach  of  con- 
tract by  failure  to  deliver,  when  the  kronen  were  worth  12  cents  each,  the 
buyer's  measure  of  damages  was  the  cost  of  buying  the  kronen  at  time  of 
breach,  or  $2,400. 
ft.  Interest  «=»36(1),  37(1)— Interest  recoverable  on  breaeh  of  oontraot  to  de- 
liver goods. 

Where  boyer  paid  $2,500  for  20,000  Aastrlan  kronen  under  a  contract 
whereby  he  was  to  receive  3  per  cent,  interest  on  the  kronen  until  deliver- 
ed, and  seller  broke  his  contract  to  deliver  at  a  time  when  kronen  were 
worth  only  12  cents  each,  the  buyer  in  an  action  for  damages  was  entitled 
to  recover  $2,4^,  together  with  interest  at  the  contract  rate  of  3  per 
cent,  between  the  date  of  payment  and  the  date  of  breach  and  interest 
at  the  legal  rate  of  tf  per  cent,  thereafter. 

Attion  by  Max  Melzer  against  Leopold  Zimmerman  and  others.  On 
motiob  to  direct  a  verdict.    Motion  allowed. 

Morris  &  Samuel  Meyers,  of  New  York  City,  for  plaintiff. 
I/>uis  Werner,  of  New  York  Qity,  for  defendants. 

DELEHANTY,  J.  A  verdict  for  the  plaintiflf  must  be  directed  for 
the  sum  of  $2,400,  with  interest  thereon  at  3  per  cent,  as  provided  by 
the  agreement  between  the  parties,  from  December  31,  1916,  to  July  Iz, 
1917,  and  thereafter  with  interest  thereon  at  the  rate  of  6  per  cent,  per 
annum  to  the  date  of  the  entry  of  the  verdict.  The  two  specific  ques- 
tions submitted  to  the  jury  were  answered  by  them  to  the  effect :  First, 
that  the  defendants  did  sell  to  die  plaintiff  20,000  Austrian  kronen  in 
the  form  of  currency;  and,  second,  that  the  defendants  did  not  at  any 
time  offer  to  give  the  plaintiff  a  draft  on  a  foreign  correspondent  Thus 
the  jury  have  found  in  effect  that  the  transaction  between  the  parties 
was  an  agreement  for^the  purchase  l^  the  plaintiff  and  a  sale  by  the 
defendants  over  the  counter  of  said  Austrian  kronen  in  the  form  of 
currency,  and  not  a  deposit  account  payable  by  such  a  draft. 

[1]  The  evidence  showed  that  the  agreement  between  the  parties 
provided  for  the  delivery  by  tlie  defendants. to  the  plaintiff  of  said 
kronen,  with  accrued  interest  at  the  rate  of  3  per  cent,  per  annum,  up- 
on his  giving  the  defendants  three  months*  written  notice;  that  said 
notice  was  given  on  April  12,  1917 ;  hence  the  defendants  were  obliged 
to  deliver  the  said  kronen  to  plaintiff  three  months  later,  on  July  12, 
1917,  but  never  did  perform  their  contract.  The  parties  consented  in 
open  court  that  the  trial  justice  should  direct  the  entry  of  a  verdict  for 
the  amount  of  damages  sustained  by  the  plaintiff.  The  kronen  .thus 
contracted  for  by  the  plaintiff  must  be  deeme4.a  commodity  or  "goods" 
under  the  Sales  Act,  even  though  in  the  form  of  currency,  just  as  gold 
coin,  when  treated  as  a  commodity,  has  been  held  to  be  "goqds"  under 
the  statute  of  frauds.  Peabody  v.  Speyers,  56  N.  -Y.  230.  And  see 
Cooke  V.  Davis,  53  N.  Y.  318.    As  the  kronen  were  a  commodity,  aJ- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


224  194  NBW  YORK  SUPFLBSiBNT  (Sup.  Ct. 

though  in  the  form  of  currency,  the  failure  of  the  defendants,  as  sell- 
ers, gave  the  plaintiff,  as  purchaser,  a  right  of  action  for  damages 
under  section  148  of  the  Personal  Property  Law  (Consol.  Laws,  c. 
41),  relating  to  the  sale  of  goods.  That  section  is  mainly  declaratory  of 
the  common  law,  and  provides  that  the  measures  of  damages  is  "the  loss 
directly  and  naturally  resulting  in  the  ordinary  course  of  events"  from 
the  breach,  and  that,  where  there  is  an  available  market  for  the  goods 
in  question,  the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  when  the  goods  ought  tx> 
have  been  delivered. 

[2]  The  evidence  showed  that  on  July  12,  1917,  owing  to  war  con- 
ditions, although  this  country  was  not  technically  at  war  with  Austria, 
there  was  no  available  market  for  said  kronen  in  this  country,  and  the 
only  market  quotation  for  them  was  on  April  3,  1917,  when  they  were 
quoted  at  between  11  and  12  cents  each,  and  in  the  sprii^  and  summer 
of  1919,  when  they  could  be  obtained  at  6  cents  each.  Where,  as  here, 
there  was  no  available  market  for  the  goods  at  the  time  of  the  breach, 
it  is  well  settled  that  recourse  may  be  had  to  sales  made  before  and 
after  that  date  within  a  reasonable  range  of  time  in  order  to  determine 
the  fair  market  value  at  the  time  of  the  breach.  Dana  v.  Fiedler,  12 
N.  Y.  40,  49,  62  Am.  Dec.  130;  Levant  American  Com.  Co.,  Inc.,  v. 
W.  Wells  &  Co.,  Inc.,  186  App.  Div.  497,  500,  174  N.  Y.  Supp.  303. 

[3]  It  seems  clear,  therefore,  that  in  the  instant  case  the  market 
price  of  the  kronen  in  1919,  nearly  two  years  after  the  breach,  is  en- 
tirely too  remote  to  come  within  the  reasonable  range  of  time  required 
by  die  rule.  On  the  other  hand,  the  market  price  of  kronen  in  the 
prior  month  of  April,  1917,  being  the  nearest  available  quotation,  would 
appear  to  be  a  fair  indication  of  the  market  value  thereof  at  the  time 
of  the  breach.  As  the  contract  price  of  $2,500  paid  by  the  plaintiff 
for  20,000  kronen  was  at  the  rate  of  12%  cents  each,  and  as  the  mar- 
ket price  at  the  time  of  the  breach  was  only  about  12  cents,  it 
becomes  evident  that,  if  the  plaintiff  had  not  paid  the  said  contract 
price  to  the  defendants,  he  would  be  entitled  to  nominal  damages  only 
for  the  breach  of  the  contract,  as  he  could  have  purchased  them  for 
less  than  he  paid.  On  the  other  hand,  if,  as  contended  by  the  defend- 
ants, there  was  not  only  no  available  market  for  the  kronen  at  the  time 
of  the  breach,  but  it  was  impossible  for  either  party  to  obtain  or  dis- 
pose of  them,  then  the  case  would  be  equivalent  to  a  destruction  of  the 
goods  without  the  fault  of  either  party,  and  the  plaintiff,  in  such  a 
case,  would  be  entitled  to  treat  the  contract  as  avoided  under  section 
89  of  the  Sales  Act. 

[4,  6]  So,  too,  in  such  a  case  it  is  obvious  that  the  damages  which 
would  be  sustained  by  the  plaintiff  would  be  the  $2,500  paid  to  the  de- 
fendants, with  interest  thereon  at  the  legal  rate  from  the  date  of  such 
payment.  Joyce  v.  Adams,  8  N.  Y.  291.  In  the  present  case,  however, 
the  plaintiff  has  proceeded  upon  the  theory  that  he  could  purchase  the 
kronen  in  question  for  12  cents  each  at  the  time  of  the  breach,  and 
therefore  it  follows  that  the  damage  which  "directly  and  naturally" 
resulted  to  him  was  the  amount  necessary  to  purchase  them  at  that 
rate,  with  the  agreed  interest  thereon,  because  he  had  already  paid  the 
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defendants  for  the  kronen  contracted  for  and  received  nothing  in  re- 
turn. Plumb  V.  Bridge,  142  App.  Div.  154, 126  N.  Y.  Supp.  853.  The 
earlier  authorities  were  conflicting  as  to  the  rate  of  interest  payable 
after  the  maturity  or  breach  of  an  obligation  in  a  case  where  the  rate 
specified  was  different  fnxn  the  legal  rate.  Now,  however,  in  the  ab- 
sence of  an  express  stipulation  to  pay  a  specified  rate  before  maturity 
and  a  different  rate  after  maturity  (as  in  Union  Estates  Co.  v.  Adlon 
Construction  Co.,  221  N.  Y.  183,  116  N.  E.  984,  12  A.  U  R.  363),  or 
to  pay  a  certain  rate  until  the  debt  is  fully  paid  (O'Brien  v.  Young,  95 
N.  Y.  428,  430,  47  Am.  Rep.  64),  the  law  is  settled  by  the  Court  of 
Appeals  to  the  effect  that  in  the  case  of  an  agreement  to  pay  a  princi- 
pd  sum  at  a  certain  future  time,  with  interest  at  a  specified  rate  dif- 
ferent from  the  legal  rate,  the  rule  requires  payment  of  the  rate  of  in- 
terest fixed  by  the  contract  up  te  the  time  of  default,  but  after  default 
the  legal  rate  of  interest  is  payable  as  damages  for  the  breach.  O'Brien 
v.  Young,  supra ;  Pryor  v.  City  of  Buffalo,  197  N.  Y.  123,  90  N.  E. 
423.  Applying  that  rule  to  the  case  at  bar,  interest  is  to  be  awarded 
to  the  plaintiff  at  the  agreed  rate  of  three  per  cent,  from  December  31, 
1916,  to  July  12,  1917,  being  the  period  of  time  between  the  date  when 
the  contract  took  effect  and  the  date  of  its  breach  by  the  defendants, 
and  the  legal  rate  of  six  per  cent,  must  be  awarded  to  the  plaintiff  from 
the  time  of  the  breach  until  the  entry  of  the  verdict.  The  contention 
on  behalf  of  the  defendants  that  the  interest  agreed  upon  in  the  con- 
tract cannot  be  allowed  on  the  kronen  considered  as  a  commodity  is 
not  tenable.  The  verdict  of  the  jury  was  to  the  effect  that  the  defend- 
ants agreed  to  deliver  kronen  in  the  form  of  currency.  It  seems  clear 
that  such  foreign  currency  may  draw  the  interest  agreed  upon,  even 
if  dealt  in  as  a  commodity,  just  as  gold  coin  may  draw  interest  at  an 
agreed  rate,  even  though  purchased  as  a  commodity  with  paper  cur- 
rency. 
Ordered  accordingly. 


(201  App.  Piv.  242) 

BUFFALO  GRAVEL  CORPORATION  et  al.  V.  MOORE,  DItf.  Atty. 
(Supreme  Court,  Appellate  Division,  Fourth  Etepartmen.t.    May  3,  1922.) 

ff.  liiJuiiction^=»l05(2)^-Pro«ecQtion  of  Indietment  not  enjoined  on  ground  of 
void  statwb. 

Equity  will  not  enjoin  prosecution  of  plaintiff  on  the  ground  that  the 
statute  tinder  which  he  has  been  Indicted  is  void ;  he  having  a  complete 
and  adequate  remedy  in  the  criminal  case. 
2m  Statotee  ^=»  143— Statute  Is  unafTected  by  void  amendment. 

Laws  1918,  c.  490,  amending  General  Business  Low,  (  840,  as  to  monop- 
olies, and  Laws  1918,  c.  491,  amending  P^al  Law,  |  582.  as  to  conspiracy 
to  form  unlawful  combinations,  by  excepting  associations  of  farmers, 
etc.,  if  unconstitutional,  as  Illegally  discriminatory,  does  not  render  the 
original  statutes  void,  but  leaves  them  unchanged. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  BuflFalo  Gravel  Corporation  and  others  against  Guy 
B.  Moore,  as  District  Attorney,  etc.  From  an  order  (118  Misc.  Rep. 
61,  192  N.  Y.  Supp.  423)  overruling  a  demurrer  to  the  complaint  and 
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ordering  final  judgment  for  the  relief  demanded 4n  the  complaint,  that 
defendant  be  restrained  from  proceeding  against  plaintiffs  under  an 
indictment  duly  found  against  them,  by  a  grand  jury  of  Erie  county, 
unless  defendant  serve  an  answer  within  20  days,  defendant  appeals. 
Reversed  and  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Guy  B.  Moore,  Dist.  Atty.,  of  Buffalo  (Timothy  N.  Pfeiffer,  of 
counsel),  for  appellant.  ^ 

Penney,  Killeen  &  Nye,  of  Buffalo  (Henry  W.  Killeen,  James  O. 
Moore,  and  John  A.  Kelly,  all  of  Buffalo,  of  counsel),  for  respondents. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  of  Albany,  of  coun- 
sel), for  the  State. 

Seward  A.  Miller,  of  Utica  (P.  C.  J.  De  Angelis,  of  Utica,  of  coun- 
sel), for  Dairymen's  League  Co-op.  Ass  n,  Inc.,  intervener. 

HUBBS,  J.  The  respondents,  who  were  engaged  in  the  sand  and 
gravel  business  in  the  City  of  Buffalo,  were  indicted  by  the  grand  ]uTy 
of  Erie  county  for  violating  the  provisions  of  sections  340  and  341  of 
the  General  Business  Law  (chapter  25  of  the  Laws  of  1909;  chapter 
20  of  the  Consolidated  Laws),  known  as  the  Donnelly  Anti-Trust  Act. 
After  such  indictment  they  commenced  an  action  in  equity  against  the 
district  attorney  of  Erie  county  to  enjoin  him  from  prosecuting  them 
under  said  indictment.  The  complaint  alleges  that  said  statute  is  un- 
constitutional and  void,  that  the  plaintiffs  have  no  adequate  remedy  at 
law,  and  that  a  prosecution  under  the  indictment  would  work  irrepa- 
rable injury.  The  defendant  demur reH  to  the  complaint  on  the  grounds 
that  the  court  has  not  jurisdiction  of  the  subject  of  the  action  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  Special  Term  overruled  the  demurrer  (118  Misc.  Rep.  61, 
192  N.  Y.  Supp.  423),  and  the  defendant  has  appealed. 

[1]  The  question  presented  here  is  whether  or  not  a  court  of  equity 
has  jurisdiction,  at  the  suit  of  an  indicted  party,  to  enjoin  the  prosecu- 
tion of  a  criminal  action.  No  case  in  this  state  has  been  found  where 
a  court  of  equity  has  exercised  such  jurisdiction.  There  are  cases 
where  a  court  of  equity  has  enjoined  the  enforcement  of  a  municipal 
ordinance,  in  cases  where  its  enforcement  would  affect  pmperty  rights 
and  work  irreparable  injury,  upon  the  ground  that  it  waf^unconstitu- 
tional.  Wood  v.  City  of  Brooklyn,  14  Barb.  (N.  Y.)  425;  Schuster 
V.  Metropolitan  Board  of  Health,  49  Barb.  (N.  Y.)  450;  Manhattan 
Iron  Works  Co.  v.  French,  12  Abb.  N.  C.  (N.  Y.)  446;  United  Trac- 
tion Co.  V.  City  of  Watervliet,  35  Misc.  Rep.  392,  71  N.  Y.  Supp.  977; 
Ulster  Square  Dealer  v.  Fowler.  58  Misc.  Rep.  325,  111  N.  Y.  Supp. 
16;  Buffalo  Fertilizer  Co.  v.  Town  of  Cheektowagai  61  Misc.  Rep. 
404,  113  N.  Y.  Supp.  901 ;  Star  Co.  v.  Brush,  103  Misc.  Rep.  631,  170 
N.  Y.  Supp.  9S7;  Star  Co.  v.  Brush,  104  Misc.  Rep.  404,  172  N.  Y. 
Supp.  320;  'City  of  New  York  v.  New  York  Mutual  Gas  Light  Co., 
135  App.  Div.  260,  120  N.  Y.  Supp.  776.  In  United  Traction  Co.  v. 
City  of  Watervliet,  supra,  an  action  to  restrain  city  officials  from  en- 
forcing a  void  ordinance.  Justice  Chester  said: 

"It  should  be  borne  hi  mind  that  this  action  is  not  bronprht  by  a  persKm  un- 
der arrest,  or  who  is  threatened  with  arrest.    It  is  not  brought  to  determine 
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the  ^ilt  or  innocence  of  a  defendant  charged  with  a  misdemeanor.  If  it 
were,  a  court  of  equity  could  not  he,  successfully  appealed  to  to  restrain  the 
prosecution." 

The  same  language  was  used  by  Justice  Giegerich  in  Star  Co.  v. 
Brush,  103  Misc.  at  page  639,  170  N.  Y.  Supp.  987,  which  was  also 
an  action  against  city  officials  to  restrain  the  enforcement  of  a  void 
ordinance.  That  statement  distinguishes  all  of  the  cases  above  cited 
from  the  case  at  bar,  where  the  plaintiffs  have  been  indicted  by  a  grand 
jury  at  a  term  of  the  Supreme  Court.  Persons  who  are  threatened 
with  damage  to  property  rights  and  irreparable  injury  by  the  threatened 
enforcement  of  a  void  ordinance  have  no  redress,  before  arrest  or  in- 
dictment, except  an  action  in  equity  to  restrain  the  enforcement  of  such 
void  ordinance,  but  a  person  who  has  been  arrested  or  indicted  for  vio- 
lating such  ordinance  has  a  complete  and  adequate  remedy. 

The  case  of  Municipal  Gas  Co.  of  City  of  Albany  v.  Public  Service 
Commission,  Second  District,  225  N.  Y.  89,  121  N.  E.  772,  holds 
nothing  to  the  contrary.  That  was  a  civil  action  to  restrain  the  enr 
forcement  of  a  statute  which  fixed  the  rates  at  which  the  plaintiff  could 
sell  gas  in  the  city  of  Albany.  The  action  was  based  upon  the  alleged 
fact  that  the  price  fixed  had,  because  of  changed  conditions,  become 
inadequate. 

Cases  in  other  jurisdictions,  where  it  has  been  held  that  a  court  of 
equity  has  power,  in  proper  cases,  to  restrain  the  enforcement  of  a 
void  statute  have  been  called  to  our  attention.  It  is  necessary  that  we 
decide  whether  or  not  it  is  advisable  to  import  into  this  jurisdiction 
such  doctrine,  and  thereby  bring  about  a  radical  and  most  far-reaching 
innovation  in  our  system  of  jurisprudence.  It  has  been  generally  un- 
derstood that  no  such  power  exists  in  a  court  of  equity  in  this  state. 

In  Wallack  v.  Society  for  Reformation  of  Juvenile  Delinquents  in 
City  of  New  York,  67  N.  Y.  23,  an  action  was  commenced  in  equity  to 
enjoin  the  bringing  of  actions  against  the  plaintiff  to  recover  penalties 
on  the  ground  that  the  statute  authorizing  such  actions  was  unconsti- 
tutional and  void.  The  plaintiff  was  the  proprietor  of  Wallack's  Thea- 
ter, in  New  York  City,  and  the  complaint  alleged  that,  if  actions  were 
commenced  to  recover  a  $100  penalty  for  each  performance  given  in 
said  theater  without  complying  with  the  terms  of  the  statute,  which  the 
plaintiff  alleged  was  void,  it  would  work  irreparable  injury  to  the 
plaintiff  and  cause  him  great  damage.  The  defendant  demurred  to 
the  complaint.  The  demurrer  was  sustained,  and  the  judgment  was 
affirmed  by  the  General  Term  (see  3  Hun,  84)  and  by  the  Court  of  Ap- 
peals. It  thus  appears  that  the  question  was  raised  in  that  case  in  the 
same  way  that  it  is  here,  and  the  same  argument,  that  the  demurrer  ad- 
mits all  of  the  piaterial  allegations  of  the  complaint,  was  available  to 
the  plaintiff  there,  as  it  is  here.  The  Court  of  Appeals  held  that  a  court 
of  ^equity  was  without  jurisdiction,  saying : 

**The  unconstitntionaUty  of  the  act  of  1872  would  be  a  perfect  defense  to  a 
prosecution  for  th^  penalties  griven  by  it,  and  the  question  as  to  the  constitu- 
tionality of  the  act  has  not  been  determined.  It  would,  doubtless,  be  conven- 
ient for  the  jilaintiff  to  have  the  Judgment  of  the  court  uiJon  the  constitution- 
ality of  the  act  before  subjecting  himself  to  liability  for  accumulated  penal- 
ties. But  this  is  not  a  ground  for  equitable  interference,  and  to  make  it  a 
ground  of  jurisdiction  in  such  cases  would*  in  the  general  result,  encourage 
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ratfier  than  restrain,  litigation.  Nor  can  the  prosecntion  for  ^e  penalties  be 
restrained  in  this  action,  on  the  ground  that  it  is  a  suit  in  the  nature  of  a. 
bill  of  peace.  The  plaintiff  does  not  bring  it  in  behalf  of  himself  and  others 
claiming  the  same  right  It  does  not  appear  that  the  validity  of  the  law  is 
questioned  by  any  other  person.  The  judgment  in  the  action  would  only  bind 
the  parties  to  it.    Eldredge  v.  HiU,  2  J.  Gh.  281." 

In  Lee  v.  O'Malley,  140  App.  Div.  595,  125  N.  Y.  Supp.  772,  an  ac- 
tion was  commenced  to  restrain  the  district  attorney  and  others  from 
enforcing  a  statute  the  violation  of  which  would  subject  the  plaintiff 
to  actions  for  penalties  and  make  him  guilty  of  a  crime.  The  com- 
plaint alleged  that  the  enforcement  of  the  law  would  work  irreparable 
injury  to  the  plaintiff,  that  it  would  lead  to  repeated  actions  for  penal- 
ties, and  that  he  had  no  adequate  remedy  at  law.  The  complaint  set 
out  the  facts  upon  which  said  conclusions  were  based.  A  motion  was 
made  by  the  plaintiff  for  a  temporary  injunction.  Upon  that  motion 
the  complaint  and  affidavits  filed  by  the  plaintiff  to  show  irreparable  in- 
jury were  not  disputed  by  the  defendant.  The  Special  Term  held  that 
the  statute  in  question  was  unconstitutional  and  granted  a  temporary 
injunction.  69  Misc.  Rep.  215,  126  N.  Y.  Supp.  775.  The  Appellate 
Division  reversed,  holding  that  a  court  of  equity  had  no  jurisdiction. 

It  is  elementary  that  "equity  will  not  interfere  to  prevent  the  en- 
forcement of  the  criminal  law."  That  rule  has  never  been  departed 
from  in  a  case  in  this  state,  where  a  person  has  been  indicted  and  seeks 
to  avoid  a  trial  on  the  indictment  by  bringing  an  action  in  a  court  of 
equity  to  restrain  the  enforcement  of  the  statute  under  which  he  was 
indicted,  on  the  ground  that  it  is  void.  There  are  at  least  three  ways 
in  which  the  plaintiffs  could  raise  the  question  that  the  statute  for  the 
violation  of  which  they  have  been  indicted  is  unconstitutional  and  void 
— either  by  motion  to  dismiss,  by  habeas  corpus,  or  by  plea.  Those  are 
the  methods  which  have  always  been  followed  in  this  state.  They  af- 
ford the  plaintiffs  and  all  others  full  protection  and  ample  opportunity 
to  raise  the  question  which  it  is  sought  to  raise  in  this  action.  To  permit 
a  person  in  an  action  in  equity  to  test  the  constitutionality  of  a  statute 
under  which  he  has  been  indicted  would  result  in  a  radical  change  in 
procedure  and  would  often  lead  to  great  delay  in  the  enforcement  of 
the  criminal  law.  It  is  a  trite  saying  that  the  speedy  enforcement  of 
the  criminal  law  is  of  more  importance  than  the  extent  of  the  penalty 
imposed.  To  hold  that  equity  has  such  jurisdiction  would,  as  statM 
by  Judge  Andrews  in  Wallack  v.  Society  for  Reformation  of  Juvenile 
Delinquents  in  City  of  New  York,  supra,  "in  the  general  result,  en- 
courage, rather  than  restrain,  litigation."  The  delay  which  has  al- 
ready occurred  in  this  case  is  a  good  illustration  of  what  would  often 
happen.  The  procedure  which  has  always  been  followed  in  this  state 
is  adequate  for  the  protection  of  persons  arrested  or  indicted^  and  a* 
court  of  equity  should  not  assume  jurisdiction  in  this  case. 

[2]  Assuming,  however,  that  the  conclusion  which  we  have  reacljf-d 
is  wron^,  we  think  that  the  Special  Term  erred  in  holding  sections  340 
and  341  of  article  22  of  the  General  Business  Law  (chapter  25  of  fhe 
Laws  of  1909;  chapter  20  of  the  Consolidated  Laws)  unconstitutional. 
Sections  340  and  341  constitute  a  verbatim  re-enactment  of  sections 
1  and  Z  01  chapter  090  ot  tne  Laws  ot  1699,  known  as  the  Donnelly 
Anti-Trust  Act,  and  also  as  the  Anti-Monopoly  Act  which  re-enacted 
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and  amended  sections  1  and  2  of  chapter  383  of  the  Laws  of  1997^  and 
which  was  substantially  a  codification  of  the  convmon  law  upon  the  sub* 
jert. .  In  re  Davies,  168  N.  Y.  89. 96. 101 ,  61  N.  E.  1 18,  56  L.  R.  4-  855. 
That  statute  was  'enacted  to  prevent  the  formation  and  maintenance 
of  unlawful  combinations  in  restraint  of  trade,  and  to  prevent  the  crea- 
tion of  monopolies  ''in  the  manufacture,  production  or  sale  in  this  state 
of  any  article  or  commodity  of  common  use."  Section  341  prescribed 
the  punishment  for  the  violation  of  section  340.  By  chapter  633  of  the 
Laws  of  1910,  section  341  was  re-enacted  and  amended,  so  as  to  in- 
crease the  maximum  fine  which  might  he  imposed  upon  a  corporation 
and  by  enacting  a  statute  of  limitations  of  two  years.  Chapter  490  of 
the  Laws  of  1918  amended  section  340,  by  adding  thereto  the  following: 

*frhe  proTlsloiiB  of  this  artide  shall  not  apply  to  co-operative  associations, 
corporate  or  otherwise,  of  farmers,  gardeners  or  dairymen,  including  live 
stock  farmers  and  fruit  growers,  nor  to  contracts,  agreements  or  arrangements 
made  by  such  associations." 

The  amending  statute  restated  section  340  verbatim,  and  added  the 
amendment,  but  did  not  in  words  repeal  the  section  as  it  stood  before. 
The  section  was  again  amended  by  chapter  712  of  the  Laws  of  1921. 
Section  580  of  the  Penal  Law  (Consol:  Laws,  c.  40)  defined  conspiracy 
and  made  it  a  misdemeanor.  Prior  to  1918,  and  at  the  time  the  plain- 
tiffs were  indicted,  it  read  as  follows : 

"Sec.  680.  Definition  and  P^nUhment  of  Contpiraey,  If  two  or  more  per- 
sons conspire:    •    •    ♦ 

'*6.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or 
to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  Justice,  or  of  the 
due  administration  of  the  laws. 

"Each  of  them  is  guUty  of  a  misdemeanor.** 

Chapter  491  of  the  Laws  of  1918  amended  section  582  of  the  Penal 
Law,  which  enumerated  certain  combinations  not  unlawful,  by  adding: 

"Associations,  corporate  or  otherwise,  of  farmers,  gardeners  or  dairymen, 
including  live  stock  farmers  and  fruit  growers,  engaged  In  making  collective 
sales  or  marketing  for  its  members  or  shareholders  of  farm,  orchard  or  dairy 
products  produced  by  its  members  or  shareholders  are  not  conspiracies. 
Contracts,  agreements,  arrangements  or  combinations  heretofore  or  hereafter 
made  by  such  associations  or  the  members,  officers  or  directors  thereof  in 
making  such  collective  sales  and  marketing  and  prescribing  the  terms  and  con- 
ditions thereof  are  not  conspiracies  and  they  shaU  not  be  construed  to  be  in* 
jurions  to  trade  or  commerce." 

The  effect  of  said  amendments,  if  they  are  constitutional,  and  do  not 
abrog-ate  the  statutes  as  they  existed  before,  is  to  exempt  the  persons, 
associations,  and  corporations  named  from  the  operation  of  the  statutes 
as  they  existed  before  the  amendments.  It  is  the  contention  of  tfie 
respondents  that  the  enactment  of  said  amendments,  chapters  490  and 
491  of  the  Laws  of  1918,  had  the  effect  of  rendering  sections  340  and 
341  of  the  General  Business  Law  unconstitutional,  because  such  amend- 
ments created  an  arbitrary  discrimination  in  violation  of  the  equal 
protection  clause  of  section  1  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution,  and  also  in  violation  of  article  1  of  section 
6  of  the  Constitution  of  the  state,  which  provides  that  "no  person  shall 
*  *  *  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,"  and  that  said  amendments  resulted  in  repealing  said  sections 
340  and  341  of  the  General  Business  Law  and  subdivision  6  of  section 
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580  of  the  Penal  Law,  thereliy  deleting  all  statutory  regulations  cov- 
ering the  subject  of  combinations  and  monopolies  in  this  state.  The 
Special  Term  has  sustained  the  respondents'  contention. 

The  Donnelly  Anti-Trust  Act,  before  the  amendment  of  1918,  had 
been  in  force  in  the  same  statutory  form  in  this  state  since  the  enact- 
ment of  chapter  690  of  the  Laws  of  1899,  which  re-enacted  and  amend- 
ed chapter  383  of  the  Laws  of  1897.  It  had  been  declared  constitutional 
by  the  Court  of  Appeals.  In  re  Davies,  supra.  It  had  been  enforced 
by  the  courts  in  many  cases.  It  applied  to  the  people  of  the  state, 
associations  and  corporations,  generally,  and  it  embodied  the  long-set- 
tled policy  of  the  state  upon  that  subject.  It  contained  no  arbitrary 
discriminations  offensive  to  the  Fourteenth  Amendment  of  the  United 
States  Constitution  or  to  the  state  Constitution,  If  it  does  now,  after 
such  amendment,  it  is  solely  because  of  the  amendment.  The  amend- 
ing act  repeated  the  language  of  the  original  act,  and  then  added  the 
provision  excepting  agriculturists  from  its  provisions.  The  concededly 
valid  provisions  of  the  act  as  it  stood  before  the  amendment  and  the 
alleged  invalid  amendment  do  not  form  an  inseparable  whole  which 
cannot  stand  because  one  of  its  parts  is  invalid.  If  the  amendment  is 
void,  it  cannot  nullify  the  statute  which  had  been  held  to  be  constitu- 
tional. 

The  question,  often  troublesome,  as  to  whether  a  statute  would  have 
been  enacted  by  a  Legislature  without  the  provisions  which  are  attack- 
ed as  unconstitutional,  is  not  present  in  this  case,  a.s  the  amendment 
in  question  was  passed  long  after  the  original  act.  Not  until  1918  did 
the  Legislature  attempt  to  limit  the  general  application  of  the  act.  If 
the  Legislature,  when  it  passed  the  amendment,  enacted  an  uncon- 
stitutional amendment,  that  was  a  nullity.  It  did  not  change  the  orig- 
inal act,  because  it  was  itself  void  and  inoperative  from  its  inception. 
It  could  not  operate  to  suspend  or  change  the  validity  of  the  original 
statute,  which  was  valid  and  must  stand  as  it  did  before  the  passage  of 
the  unconstitutional  amendment.  The  Legislature  had  no  intention  of 
riepealing  the  prior  statute ;  its  purpose  was  to  amend  it,  and  it  was  so 
stated  in  the  act  in  the  following  words :  "Is  hereby  amended  to  read 
as  follows."  People  ex  rel.  Farrington  v.  Mensching,  187  N.  Y.  8, 
79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625,  10  Ann.  Cas.  101;  People  v. 
Eberle,  167  Mich.  447,  133  N.  W.  519,  affirmed  sub  nom.  Eberle  v. 
Michigan,  232  U.  S.  700,  34  Sup.  Ct.  464,  58  L.  Ed.  803;  Waters- 
Pierce  Oil  Co.  V.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  518,  44  L.  Ed.  657; 
Truax  v.  Corrigan,  257  U.  S. ,  42  Sup.  Ct.  124,  66  L.  Ed. ;  Peo- 
ple ex  rel.  Akin  v.  Butler  St.  Foundry  &  Iron  Co.,  201  111.  236,  66  N. 
E.  349;  Miller  v.  Sincere,  273  III.  194,  112  N.  E.  664;  Davis  v.  Wal- 
lace et  al.,  257  U.  S. ,  42  Sup.  Ct.  164,  66  L.  Ed. . 

The  respondents  seek  to  distinguish  the  case  of  People  ex  rel.  Far- 
rington V.  Mensching,  supra,  and  the  other  cases  above  cited,  on  the 
ground  that  the  amendments  of  the  statutes  referred  to  in  those  cases 
were  all  illegal  and  unconstitutional,  while  they  contend  that  the  amend- 
ment in  this  case  is  valid  and  repealed  the  older  statute.  Their  posi- 
tion is  stated  in  the  brief  of  the  learned  counsel  for  the  respondents  as 
follows ; 

"The  amending  statutes  show  a  change  in  the  poUcy  of  the  state  which, 
prior  thereto,  was  to  condoinn  the  contracts,  affroements,  arrangements  and 
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combinatioii,  of  all  persons  and  corporations,  in  restraint  of  trade.  The  policy 
of  the  state  was  changed  in  1918  to  grant  to  farmers,  gardeners  and  dairymen 
the  right  to  make  contracts,  agreements,  arrangements  and  combinations, 
whi(A,  prior  thereto,  would  hare  been  held  to  be  in  restraint  of  trade.  These 
grants  to  farmers,  gardeners  and  dairymen  are  valid  and  constitutional  en- 
actments of  the  Legislature.  But  as  they  are  valid  and  constitutional,  any 
other  statute,  which  makes  criminal  the  doing  of  acts  by  other  than  farmers, 
gardeners  and  dairymen,  when  those  acts  are  permitted  and  allowed  to  be 
done  Dy  farmers,  gardeners  and  dairymen,  is  unconstitutional  and  void  and 
has  been  repealed.*' 

The  respondents  assume  that  the  amendment  constituted  a  grant  of  a 
right  or  privilege  to  the  class  named  in  it.  It  did  not.  It  limited  the 
operation  of  the  original  statute  by  excluding  from  its  operation  agri- 
culturists, who,  before  the  amendment^  were  included.  If  the  amend- 
ment is  valid,  then  it  constitutes  a  legal  exception  to  the  provisions  of 
the  original  act,  and  they  stand  together.    If  it  is  invalid,  it  falls. 

The  respondents  rely  largely  upon  the  cases  of  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed.  679;  People 
V.  Niagara  Fruit  Co.,  75  App.  Div.  11,  17  N.  Y.  Supp.  805,  affirmed 
173  N.  Y.  629,  66  N.  E.  1114;  and  People  v.  Windholz,  92  App.  Div*, 
569,  86  N.  Y.  Supp.  1015.  The  Connolly  Case  has  no  application,  as 
the  oilending  provision  in  the  Illinois  anti-trust  statute  (Laws  111.  1893. 
pp.  182,  184,  §  9)  being  construed  in  that  case  constituted  an  insepr 
arable  part  of  the  statute  as  originally  passed  by  the  Legislature,  and 
the  court  held  that  it  could  not  determine  the  intent  of  the  Legislature 
after  the  unconstitutional  part  had  been  eliminated.  In  the  case  of 
People  v.  Niagara  Fruit  Co.,  the  court  expressly  stated  that  it^did  not 
decide  the  question  raised  here.  The  case  of  People  v.  Windholz  was 
decided  by  a  divided  court,  and  the  point  that  an  amending  provision, 
if  unconstitutional,  does  not  invalidate  the  existing  statute,  was  not 
called  to  the  attention  of  the  court  and  was  not  discussed  in  the 
opinion.  The  question  was  treated  as  though  the  statute  as  amended 
was  the  original  statute,  and  the  question  as  to  severability  of  a  statute 
after  amendment  in  connection  with  class  discrimination  was  not  dis- 
cussed. 

In  the  case  at  bar  the  Special  Term  held  that  the  amendment  was 
valid  and  within  the  police  power  of  the  Legislature,  and  that  the 
amendment  repealed  the  original  statute  by  implication,  or  rendered  it 
unconstitutional  because  the  amendment  established  an  illegal  discrim- 
ination against  those  not  in  the  class  excepted  by  the  amendment  from 
the  operation  of  the  statute.;  that  it  made  the  original  statute  void  under 
the  Fourteenth  Amendment  to  the  United  States  Constitution  and  un- 
der section  6  of  article  1  of  the  state  Constitution.  Stating  it  another 
way,  the  court  held  that  the  amendment  itself  was  valid,  but  that  it 
made  the  statute  which  it  amended  unconstitutional.  The  court  reacb- 
ed  that  conclusion  because  it  decided  that  the  amendment,  in  connec- 
tion with  the  amendment  to  section  582  of  the  Penal  Law,  and  the 
amendment  of  the  Membership  Corporations  Law  (Consol.  Laws,  c. 
35)  by  chapter  655  of  the  Laws  of  1918,  which  added  article  13a  ^  relat- 
ing to  the  formation  and  powers  of  co-operative  agricultural  dairy  and 
horticulture  associations,  evinced  a  change  of  state  policy  upon  the 

>  Since  amended  by  Laws  1919,  c.  485.  and  Laws  1922,  cc.  447.  44S.  ,  > 
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question,  an3  established  an  intent  upon  the  part  of  the  Legislature  to 
permit  combinations  which  the  original  act  prohibited,  to  wit,  comr 
binations  of  agriculturists.  It  also  decided  that,  when  the  Legisla- 
ture passed  the  amendment,  it  knew  that  it  was  discriminating  against 
those  not  in  the  excepted  class,  and  that  by  passing  such  amendment, 
which  changed  the  policy  of  the  state,  it  intended  to  repeal  the  prior 
statute,  or  make  it  unconstitutional  and  void.  If  such  decision  is 
correct,  the  Legislature  accomplished  exactly  the  same  result  as  it 
would  have  accomplished  if  it  had  repealed  the  original  statute;  that 
is,  it  made  it  legal  for  agriculturists  to  combine  because  of  the  amend- 
ment, and  it  is  legal  for  the  respondents  and  all  others  because  the 
amendment  repealed  the  original  statute. 

Such  decision  involves  the  necessity  of  holding  that  the  Legislature, 
by  passing  the  amendment,  did  an  idle  and  useless  act.  There  would 
be  no  need  of  a  statute  empowering  agriculturists  to  form  combinations 
if  the  original  act  were  repealed,  for  the  repeal  of  that  law  would  op- 
erate to  permit  them  to  form  combinations  the  same  as  it  would  per- 
mit the  plaintiflfs  to  do  so.  In  passing  the  amendments  to  section  340 
of  the  General  Business  Law  and  section  582  of  the  Penal  Law,  it  re- 
stated the  original  acts  and  placed  in  the  statutes  a  restatement  of  those 
laws,  with  the  amendment  to  each,  without  repealing  the  original  sec- 
tions, when  all  it  had  to  do  to  effect  the  same  result  was  to  pass  an  act 
repealing  the  original  acts.  Such  holding  infers  that  the  Legislature 
was  not  frank  and  sincere,  but  that  it  attempted  to  do  by  an  indirect 
method  that  which  could  have  been  accomplished  much  better  by  a 
direct  repeal  of  the  statutes. 

It  is  very  apparent  that  what  the  Legislature  attempted  to  do  and  in- 
tended to  do  was  to  preserve  the  old  law  and  to  ingraft  upon  it  an  ex- 
ception exempting  agriculturists  from  its  operation.  The  amendnaent 
passed  in  the  endeavor  to  carry  out  such  intention  was  either  constitu- 
tional or  unconstitutional.  If  unconstitutional,  the  old  statute  stands 
in  full  force,  and  the  amendment  falls.  If  valid,  then  the  Legislature 
acted  within  the  police  power,  and  ingrafted  upon  the  statute  a  consti- 
tutional amendment,  and  the  statute  stands  with  the  amendment.  To 
say  that  an  amendment  contains  an  unlawful  discrimination  within  the 
meaning  of  the  federal  and  state  "Constitutions,  and  for  that  reason 
makes  a  prior  valid  statute  unconstitutional  reverses  the  nktural  order. 
The  amendment  is  either  unconstitutional  and  falls,  or  it  is  valid  and 
stands  with  the  original  statute.  Waters-Pierce  Oil  Co,  v.  Texas,  177 
U.  S.  28,  20  Sup.  Ct.  518,  44  L.  Ed.  657 ;  MiUer  v.  Sincere,  273  III.  194, 
112  N.  E.  664;  People  v.  Eberle,  167  Mich.  477,  133  N.  W.  519;  af- 
firmed sub  nom.  as  Eberle  v.  Michigan,  232  U.  S.  700,  34  Sup.  Ct.  464, 
58  L.  Ed.  803.  In  either  event,  the  statute  under  which  the  indictment 
was  found  was  a  valid,  existing  statute. 

We  have  examined  the  other  questions  raised  by  the  respondents,  and 
they  do  not  affect  the  decision  which  we  have  reached.  We  decline  to 
pass  upon  the  constitutionality  of  the  amendment  to  section  340  of  the 
General  Business  Law,  as  the  question  is  only  indirectly  involved,  and 
has  not  been  briefed  by  the  appellant. 

The'  order  overruling  the  demurrer  should  be  reversed,  with  costs*, 
the  demurrer  sustained,  with  costs,  and  the  complaint  dismissed,  with 
^sts.    All  concur. 
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COHN  0t  al.  V.  GRABER. 

(Supreme  Court,  Appellate  DlyiBioa,  First  Department    May  19,  1922.) 

Pleading  9==»20— Alternative  allegations  result  In  no  allegation. 

A  complaint  alleging  that  the  damages  complained  of  were  due  solely 
to  the  carelessness  and  negligence  of  defendant,  in  that  he  caused  or 
permitted  the  sprinkler  system  upon  the  premises  to  become,  be,  and  re- 
main out  of  repair  and  in  a  defective  and  imperfect  condition,  and 
caused  or  allowed  the  same  to  be  so  operated  and  controlled  as  to  cause 
water  to  issue  and  escape  therefrom,  was  in  the  alternative  and  resulted 
in  no  allegation  whatever. 

Appeal  from  Special  Term,  New  York  County* 

Action  by  William  I.  Cohn  and  another  against  Samuel  Graber. 
From  an  order  of  the  Supreme  Court  overruling  plaintiffs'  demurrer 
to  a  separate  defense,  plaintiffs  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Levy  &  Becker,  of  New  York  City  (Joseph  Levy,  of  New  York  City, 
of  counsel),  for  appellants. 

James  B.  Henney,  of  New  York  City  (Daniel  R.  Harvey,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  P.  J.  I  think  the  complaint  is  defective  in  that  its  alle- 
gations are  in  the  alternative,  namely,  that  the  damage  complained  of 
was  due  solely  to  the  carelessness  and  negligence  of  the  defendant,  in 
that  he  caused  or  allowed  and  permitted  the  sprinkler  system  upon  the 
premises  to  become,  be,  and' remain  out  of  repair  and  in  a  defective  and 
imperfect  condition,  and  caused  or  allowed  and  permitted  the  same  to 
be  so  operated  and  controlled  as  to  cause  water  to  issue  and  escape 
therefrom  upon  merchandise  belonging  to  plaintiffs,  which  results  in 
no  allegation  whatever.  A  bad  answer  is  good  enough  for  a  bad  com- 
plaint. 

The  plaintiffs'  demurrer  to  the  defense  was  properly  overruled,  and 
the  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements to  the  respondent. 

SMITH  and  PAGE,  JJ.;  concur. 

GREENBAUM,  J.  (concurring).  The  action  is  brought  to  recover 
damages  for  injury  to  plaintiffs'  property  while  rightfully  upon  the 

})remises  occupied  by  one  of  the  defendant's  tenants  by  reason  of  the 
andlord's  alleged  negligence  in  permitting  a  sprinkler  system  upon 
such  premises  to  be  and  remain  out  of  repair  and  in  a  defective  and 
imperfect  condition,  and  causing  or  allowing  and  permitting  the  same 
to  be  so  operated  and  controlled  as  to  cause  water  to  issue  and  to  es- 
cape therefrom  upon  merchandise  belonging  to  the  plaintiffs. 
The  rule  is  that— 

Where  "the  landlord  is  not  Uable  to  the  tenant  for  injuries  which  may  hap- 
pen to  the  tenant  in  consequence  of  the  dangerous  condition  of  the  premises,  it 
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will  not  under  the  same  circumstances  be  liable  to  a  guest  or  customer  of  the 
tenant  or  to  any  other  person  lawfully  upon  the  premises."  Thompson's  Com- 
mentaries on  the  Law  of  Negligence,  {  1171 ;  Roche  v.  Sawyer,  176  Mass.  71,  57 
N.  E.  216;  Jordan  y.  Sulliyan,  181  Mass.  348,  63  N.  B.  900.     ' 

The  answer  contains  a  separate  defense  predicated  upon  a  provision 
of  the  lease  as  follows : 

"(12)  It  is  expressly  agreed  and  understood  by  and  between  the  parties  to 
this  agreement  (Harrison  Davidson,  tenant,  and  Samuel  Graber,  landlord)  that 
the  landlord  shall  not  be  liable  for  any  damage  or  injury  by  water  which  may 
be  sustained  by  the  said  tenant  or  other  person  or  for  any  other  damage  or 
injury  resulting  from  the  carelessness,  negligence,  or  improper  conduct  on 
the  part  of  any  other  tenant  or  agent  or  employee,  or  by  reason  of  the  break- 
age, leakage,  or  obstruction  of  the  Groton  -water  or  soil  pipes,  or  other  leakage 
in  and  about  said  building." 

Such  a  provision  will  be  strictly  construed  against  the  landlord. 
Similar  provisions  in  leases  have  been  construed  as  not  exempting  the 
landlord  from  his  affirmative  or  wrongful  acts  of  negligence. 

In  Lrcwis  Co.  V.  Metropolitan  Realty  Co.,  112  App.  Div.  385,  98  N. 
Y.  Supp.  391,  affirmed  189  N.  Y.  534,  82  N.  E.  1126,  the  lease  contained 
the  following  provision :  ^ 

"The  lessor  shall  not  be. liable  for  any  damage  or  injury  which  may  be 
caused  by  any  leakage  of  gas,  steam,  or  water  pipes,  or  leakage  or  overflow  of 
any  kind  whatsoever." 

The  court  there  said : 

"It  is  enough  to  say  that  such  exemption  clause  did  not  In  terms  exempt 
the  defendant  for  liability  to  the  plaintiff  for  acts  of  negligence  by  it,  and  no 
such  exemption  can  be  implied.  The  recovery  here  is  for  the  affirmative  act  of 
negligence  In  putting  on  the  manhole  cover  defectively." 

See  Levin  v.  Habicht,  45  Misc.  Rep.  381,  90  N.  Y.  Supp.  349; 
Drescher  Rothberg  Co.  v.  Landsker,  140  N.  Y.  Supp.  1025. 

In  People  v.  Equitable  Life  Assurance  Society,  124  App.  Div.  714,  at 
page  732,  109  N.  Y.  Supp.  453,  at  page  467,  this  court  said : 

'*The  general  allegations  of  negftgence  are  all  in  the  alternative  and  to  the 
effect  that  something  was  done  or  omitted.  While  this  may  be  good  pleading, 
it  cannot  be  maintained  that  the  affirmative  act  is  charged,  and  on  demurrer* 
as  this  relates  to  a  matter  of  substance,  and  not  form,  the  defendant  Is  en- 
titled to  have  the  pleading  construed  as  charging  merely  an  omission  of  duty." 

The  complaint  in  this  action  as  it  now  reads  may  similarly  be  con- 
strued as  charging  merely  an  omission  of  duty,  and  not  an  affirmtitive 
act  of  negligence,  and  in  such  a  case  the  defense  here  assailed  would  be 
sufficient.  It  will  thus  become  the  province  of  the  trial  court  to  deter- 
mine f rom^  the  evidence  of  the  case  whether  the  dfefense  is  available  or 
not,  or,  if  'the  facts  are  disputed,  it  may  become  a  question  of  fact  for 
the  jury  to  say,  under  the  instructions  of  the  court  as  to  the  law,  wheth- 
er the  defendant  may  properly  avail  itself  of  the  exemption  clause  in 
the  lease. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements to  respondent. 

DOWLING,  J.,  concurs. 
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(118  Misc.  Bep.  344) 

JOSEPH  et  al.  v.  P.  VIANE,  Inc.,  et  al. 

(Supreme  Court,  Special  Term,  New  York  (bounty.    March,  1922.) 

Warehousemea  «=s> 1 2— Purchaser  of  receipt  for  value  held  entitled  to  recover 
thereon;  ''receipt;"  ''letter;"  "mefflcraadum;"  "aknowledgroeot  of  an  ia- 
formal  character." 

A  paper  given  upon  the  storage  of  goods  containing  no  reference  to  the 
matters  specified  In  the  Uniform  Warehouse  Receipts  Act  (General  Busi- 
ness Law,  §  91,  subds.  c,  d,  e,  h,  and  1)  and  having  nothing  on  its  face  to 
indicate  whether  It  was  Intended  to  be  negotiable  or  nonnegotiable,  held 
a  "receipt,"  and  not  a  '^letter,"  "memorandum/'  or  "acknowledgment"  of 
an  informal  character  under  section  94,  and  one  purchasing  for  value  sup;- 
I)osing  it  negotiable  may  recover  thereon. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Memorandum;  Receipt.] 

Action  by  Edmund  G.  Joseph  and  another,  as  executors  of  the  estate 
of  Leo  Rosenberg,  deceased,  against  P.  Viane,  Inc.,  and  another,  on  a 
warehouse  receipt.    Judgment  for  plaintiffs. 

See,  also,  109  Misc.  Rep.  215,  179  N.  Y.  Supp,  447. 

Harold  R.  Zeamans,  of  New  York  City,  for  plaintiffs. 

Menken  Bros.,  of  New  York  City  (M,  Menken,  of  New  York  City, 
of  counsel),  for  defendant  Vianc. 

James  A.  Brady,  of  New  York  City,  for  defendant  Perkins-Good- 
win Company. 

MULLAN,  J.  The  decision  here  depends  upon  the  answer  to  the 
question :  Was  the  paper  (which  was  the  only  paper)  delivered  by  the 
defendant  warehouseman,  upon  the  storage  of  goods,  a  negotiable  ware- 
houseman's receipt  under  the  Uniform  Warehouse  Receipts  Act  (Gen- 
eral Business  Law  [Consol.  Laws;  c.  20]  §§  90-143)?  The  paper  failed 
to  comply  with  the  requirements  of  section  91  in  the  following  re- 
spects :  It  was  not  numbered.  It  contained  no  reference  to  the  mat- 
ters specified  in  subdivisions  (c),  (d),  (e),  (h),  and  (i)  of  section  91. 
There  was  nothing  upon  the  face  of  the  paper  to  indicate  whether  it 
was  intended  to  be  negotiable  or  nonnegotiable.  Sections  92,  94.  Not 
even  the  word  "receipt*'  or  a  derivative  or  synonym  of  that  word  was 
used.    In  full,  the  paper  read : 

"Original.  Jjot  No.  9.  New  York.  November  19, 1918.  P.  Ylane,  Inc.,  Ware- 
house, 511  West  40th  street.  New  York  City.  For  Account  of  Alpha  Ditho.  Co., 
261  dth  Avenue.  Marks:  FOx  Film  Co.  557  Bdles  835^  R.  41x54-116.  Car 
Number:  561133.  Paul  Vlane,  Inc.  B.  A.  Thompson.  P.  Viane,  Inc.,  Ware- 
house." 

I  have  not  been  referred  to,  nor  have  I  found,  any  decision  in  this 
state  upon  the  subject,  but  I  am  of  the  opinion  that  the  decisions  of 
courts  of  other  states  that  have  adopted  the  Uniform  Warehouse-  Act 
(New  Jersey  Title  Guarantee  &  Trust  Co.  v.  Rector,  76  N.  J.  Eq.  587, 
75  Atl.  931 ;  Hoffman  v.  Schoyer,  143  111.  598,  28  N.  E.  823;  Manu- 
facturers' Mercantile  Co.  v.  Monarch  Refrigerating  Co.,  266  111.  584, 
107  N.  E.  885 ;  Cowley  County  Nat.  Bank  v.  Rawlins-Dobbs  Elevator 
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Co.,  96  Kan.  461,  152  Pac.  647;  Arbuthnot,  Latham  &  Co.  v.  Rich- 
heimer  &  Co.,  139  La.  797,  72  South.  251)  compel  a  holding  that  the 
paper  was  a  receipt,  and  not  a  letter,  memorandum,  or  acknowledgmeut 
of  an  informal  character  (section  94),  as  the  defendant  warehouseman 
claims  it  to  be.  The  value  of  uniform  laws  depends  upon  lu&if ormity  of 
construction.  Commercial  Nat.  Bank  of  New  Orleans  v.  Canal-Louisi- 
ana Bank  &  Trust  Co.,  239  U.  S.  520,  36  Sup.Ct.  194,  60  L.  Ed.  417, 
Ann.  Cas.  1917E,  25.  The  reasons  for  regarding  the  paper  in  question 
as  a  receipt  a  re -well  expressed  in  the  opinion  in  the  New  Jersey  case 
cited.  New  Jersey  Title  Guarantee  &  Trust  Co.  v.  Rector,  supra.  Be- 
ing a  receipt,  was  it  negotiable?  It  was  in  legal  effect,  if  the  "holder 
of  the  receipt  *  *  *  purchased  it  for  value  supposing  it  to  be  ne- 
gotiable." Section  94.  I  find  that  the  plaintiff's  testator  took  the  re- 
ceipt supposing  it  to  be  negotiable.  Concededly  he  took  for  value.  It 
follows  that  plaintiffs  are  to  have  judgment.  The  stipulation,  I  believe, 
settles  the  question  as  to  which  claimant  shall  take  the  fund  represent- 
ing the  goods,  and  which  shall  take  a  judgment  against  the  warehouse- 
man. Settle  findings  and  judgment 
Judgment  accordingly. 


CITY  OF  ROCHESTER  v.  ROCHESTER  GIRLS'  HOME. 

(Supreme  Court,  Special  Term,  Monroe  County.    April  15,  1922.) 

(Syllabus  by  the  Court.) 

1.  Injunction  «=» 1 63 (2)— Temporary  injunction  vaeated,  tht  right  thereto  not 

being  clear. 

A  temporary  Injunction  will  be  vacated,  where  It  anticipates  the  relief 
sought  In  the  action  and  the  right  thereto  is  not  entirely  clear. 

2.  Qnaere,  as  to  whether  girls'  home  constitutes  business,  trnde,  or  industry,  or 

a  correctional  institution,  wltiiin  city  planning  rules. 

Qusere  whether  ''business,  trade,  or  industry,"  in  city  planning  rales, 
includes  a  charitable,  philanthropic,  or  reformatory  institution,  and 
whether  a  corporation  organized  to  provide  a  "home  and  care"  for  girls,  re- 
taining them  in  its  discretion  only  for  study  and  observation,  wittiout 
fixed  terms,  is  a  "correctional"  institution. 

(Additional  Syllabus  by  Editorial  Stajf.) 

3.  Injunction  ^s»l75— Court  will  not  decide  whether  girls'  home  oonstitutes  busi- 

ness, trade,  or  industry,  or  a  correctional  institution,  on  motion  to  vacate  In- 
junction. 

In  action  involving  the  right  of  a  girls'  home  to  be  located  In  residential 
district,  in  violation  of  city  planning  rules,  excluding  a  "business,  trade, 
or  industry"  and  any  "correctional"  institution  therefrom,  the  court,  on 
motion  to  vacate  temporary  injunction,  will  not  decide  such  question,  but 
v^ll  reserve  decision  thereon  for  more  deliberate  consideration  in  de- 
ciding the  case  on  the  merits. 
A,  Words  and  phrases— Enterprise  not  conducted  for  profit  not  ordinarily  a  "busi- 
ness," "trade,"  or  "industry." 

An  enterprise  not  conducted  as  a  means  of  livelihood,  or  for  profit,  does 
not  come  within  the  ordinary  meaning  of  the  terms  "business,"  "trade,"  or 
"industry." 

[Ed.  Note. — For  other  definitions,  nee  Words  and  Phrases,  First  and 
Second  Series,  Business;  Industry;  Trade.] 
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A.  MuAloliial  ooriMrations  4Ssa»60l— Tett  m  to  %vbether  Institutloii  Is  a  eorreo- 
tloaal  iastitutiOB,  within  city  planning  rules,  stated. 

The  question  as  to  wheUier  an  institution  is  of  a  ''correctional"  char- 
acter, within  city  planning  rules,  excluding  "correctional"  iustitutiona 
from  residential  districts,  depends  on  the  powers  which  the  institution 
la  lawfully  authorized  to  exerdse. 

Action  by  the  City  of  Rochester  against  the  Rochester  Girls'  Home. 
On  motion  to  vacate  temporary  injunction.    Motion  granted. 

Isaac  Adler,  of  Rochester,  for  the  motion* 

Charles  L.  Pierce,  Corp.  Counsel,  of  Rochester,  opposed. 

RODENBECK,  J.  [2,8]  There  are  two  questions  presented  on 
this  motion,  which  ought  not  to  be  determined  upon  affidavits.  One  of 
these  is  the  right  of  the  city  under  the  statute  creating  the  bureau  of 
city  planning  to  exclude  from  a  residential  district  anything  which  is 
not  in  the  nature  of  a  business,  trade,  or  industry.  The  statute  pro- 
vides that  the  superintendent  of  city  planning  shall  have  the  power 
to  divide  the'  city  into  districts,  and  to  regulate,  restrict,  and  prohibit 
the  location  of  "businesses,  trades,  and  industries,"  and  the  location 
or  alteration  of  buildings  or  structures  designed  for  specific  uses  or 
of  a  certain  character  or  class  in  any  such  district. 

[4]  It  is  contended  that  the  Rochester  Girls'  Home,  which  accord- 
ing to  its  certificate  of  incorporation  was  authorized  to  "provide  a  home 
and  care  for  girls"  under  16  years  of  age,  is  not  a  business,  trade,  or 
industry,  within  the  language  of  the  statute.  The  question  is  certainly 
not  free  from  doubt  since  the  Girls'  Home  is  not  operated  as  a  busi- 
ness or  commercial  enterprise.  The  idea  of  livelihood  or  profit  is  as- 
sociated with  the  ordinary  meaning  of  the  terms  "business,"  "trade," 
and  "industry,"  and  where  an  enterprise  is  not  conducted  as  a  liveli- 
hood, or  for  profit,  it  does  not  come  within  the  ordinary  meaning  of 
those  terms.  A  church,  a  charitable  or  a  philanthropic  institution, 
should  not  be  placed  on  the  same  footing  as  a  "business."  and  on  the 
same  basis  as  an  enterprise  conducted  for  profit,  which  is  obnoxious 
to  the  community  where  it  is  located  and  a  proper  subject  of  regula- 
tion. 

This  class  of  "businesses"  has  long  been  the  subject  of  control  by 
ordinances,  and  so  far  as  any  exist  they  are  given  effect  by  the  rules 
and  regulations  of  the  planning  bureau.  Article  6,  §  1.  Nothing  is 
more  healthful  to  the  growth  or  redounds  more  to  the  welfare  of  a  city 
than  the  development  of  religious  thought  and  the  spirit  of  charity, 
philanthrophy,  and  helpfulness,  and  while  the  location  of  even  an  insti- 
tution devoted  to  these  purposes  may  not  add  to  the  value  of  adjoin- 
ing property,  the  deleterious  eflfect  has  never  been  recognized  as  a 
legal  wrong,  subject  to  restraint  by  injunction.  The  definition  to  be 
gfiven,  however,  to  the  language  of  the  statute,  is  too  important  to  be 
determined  upon  this  motion,  and  should  be  reserved  for  more  de- 
liberate consideration. 

The  other  question  relates  to  the  character  of  the  work  done  by  the 
Girls*  Home.    The  limitation  imposed  upon  the  district  where  the  in- 
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stitution  proposes  to  locate  its  home  excludes  correctional  institutions, 
but  permits  the  use  of  property  for  philanthropic  or  eleemosyriary 
purposes.  It  is  claimed  that  the  work  done  by  the  Girls'  Home  is  of 
a  correctional  character,  and  that  the  proposed  location  is  specifically 
prohibited.  The  idea  underlying  the  organization  of  the  home  is  phil- 
anthropic in  its  character,  which  is  not  prohibited.  It  is  authorized  only 
to  provide  a  home  or  care  for  girls  under  16  years  of  age,  and  under  its 
by-laws  the  use  of  the  home  is  restricted  to  those  girls  who  through 
their  own  waywardness  or  the  neglect  of  their  legal  guardian  "need 
study  and  observation"  before  an  intelligent  decision  of  their  future 
can  be  made.    The  Home  does  not  detain  the  girls  for  reformatory  pur- 

£  loses,  but  for  observation  and  study,  to  recommend  what  course  shall 
e  taken  with  them.  The  Home  does  not  seek  to  reform  the  girls  re- 
ceived by  it,  but  merely  temporarily  to  care  for  them.  If  they  need 
correction  or  reform,  they  are  returned  to  the  custody  from  which  they 
came  for  disposition.  These  girls  are  not  detained  for  a  fixed  term, 
but  remain  in  the  discretion  of  the  officers.  They  go  to  the  public 
schools,  attend  churches,  and  go  about  unattended. 

[6]  These  are  not  characteristics  of  a  correctional  institution.  This 
work  is  not  of  a  correctional  character,  but  of  a  philanthropic  nature, 
more  or  less  charitable  in  its  scope.  The  test  of  its  classification  is 
the  powers  which  it  is  lawfully  authorized  to  perform.  People  ex  rel. 
Board  of  Charities  v.  N.  Y.  Soc.  for  Prevention  of  Cruelty  to  Children, 
161  hf .  Y.  233,  55  N.  E.  1063 ;  Id.  162  N.  Y.  429,  56  N.  E.  1004.  This 
question,  however,  as  well  as  the  meaning  of  the  words  "businesses, 
trades,  and  industries,"  should  not  be  definitely  passed  upon  on  a  mo- 
tion oJF  this  character,  but  should  be  reserved  for  determination  after 
a  trial  of  the  case  upon  the  merits. 

The  present  location  of  the  Home  is  in  a  residential  district,  and  ap- 
pears to  be  unobjectionable.  Its  lease,  however,  expires  within  a  few 
days,  and  it  has  committed  itself  financially  to  the  new  location,  which 
is  also  a  residential  district.  If  the  injunction  is  continued,  serious 
complications  may  arise  with  reference  to  the  girls  now  in  the  Home, 
and  the  work  of  the  organization  may  be  seriously  impaired.  Under 
all  the  circumstances,  the  institution  should  be  permitted  to  move  into 
its  new  quarters  until  the  questions  involved  can  be  passed  upon  after 
a  formal  trial. 

[1]  The  courts  are  loath  to  define  and  settle  the  ultimate  rights  of 
litigants  on  affidavits,  and  to  sustain  a  temporary  injunction  which 
anticipates  the  relief  sought  in  the  action,  where  the  rights  of  the  par- 
ty seeking  the  injunction  are  not  entirely  clear.  Warsaw  Waterworks 
Co.  v.  Warsaw,  4  App.  Div.  509,  40  N.  Y.  Supp.  28. 

The  injunction  is  dissolved,  with  $10  costs. 

So  ordered. 
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KERSCH  V.  MACHOVER 
and  fonr  ether  eases. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  16,  1922.) 

1.  Partnershfii  «=»296(3)— Evideoce  held  lasutflcient  to  show  effective  notloe  of 

dissolution.  ^ 

In  action  against  a  partner  for  goods  sold  firm  after  defendant's  with- 
drawal, evidence  heUl  insufficient  to  show  ^ective  notice  of  dissolution, 
BO  as  to  release  defendant  from  liability. 

2.  PartniBrship   e=»29a*Liahllity   of   withdrawing   partner   te   creditors  selling 

goods  to  firm  without  notice  of  dissolution  determined. 

Without  an  effective  notice  of  dissolution,  a  withdrawing  partner  may 
be  held  liable  to  creditors  selling  goods  to  the  firm  before  and  after  its 
dissolution  and  incorporation  under  the  same  name,  but  he  cannot  be  held 
liable  to  a  creditor  who  did  not  sell  until  after  his  withdrawal  and  after 
the  incorporation. 

3.  Bankruptcy  ^s»363— Filing  of  proofs  of  claim  In  bankruptcy,  without  allow- 

ance of  claim  and  acceptance  of  dividend,  held  not  to  bar  suit  against  partner 
in  business  prior  to  its  Incorporation. 

The  filing  of  proofs  of  claim  in  bankruptcy  against  a  corporation,  with- 
out allowance  of  claim  and  Acceptance  of  dividend,  did  not  bar  the  credi- 
tors from  suing  one  who  had  been  a  partner  in  the  business  prior  to  the 
organization  of  the  corporation. 

4.  Bankruptcy  (3==>363— Filing  of  proof  of  ciahn,  or  allowance  of  dalm  without  ac- 

ceptance of  dividend,  not  an  election. 

Unless  there  is  an  acceptance  of  a  dividend,  the  mere  filing  of  a  proof 
of  claim  in  bankruptcy,  or  even  the  allowance  of  the  claim,  is  not  an 
election. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Separate  actions  by  Abraham  Kersch,  by  Jacob  Lunitz,  by  Jacob 
Manowitz,  by  Benjamin  Bernard,  and  by  Peter  Fletcher  against  Sam- 
uel Machover.  Judgments  for  i^aintiffs,  and  defendant  appeals. 
Judgments  affirmed  as  to  plaintiffs  Kersch,  Lunitz,  Bernard,  and  Fletch- 
er, and  reversed,  and  complaint  dismissed  on  the  merits,  as  to  plaintiff 
Manowitz. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Reit  &  Kaminsky,  of  New  York  City,  for  appellant. 
Sapinsky  &  Amster,  of  New  York  City  (Henry  Amster,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  Actions  on  an  alleged  partnership  liability.  Defense,  that 
defendant,  Machover,  had  retired  as  a  partner;  also  that  plaintiffs  had 
elected  to  pursue  their  remedy  by  filing  their  claims  in  bankruptcy 
against  a  corporation. 

In  the  bankruptcy  court  defendant  Machover  testified  that  the  part- 
nership, Empire  Canvas  Coat  Front  Company,  had  been  merged  in  a 
corporation,  the  Empire  Canvas  Coat  Front  Company,  Inc. ;  that  the 
partnership  was  formed  in  February  or  March,  1921,  and  it  continued 
until  the  end  of  June,  when  it  was  dissolved,  and  Machover  left;  that 
the  dissolution  occurred  about  July  14  or  IS,  1921 ;  that  the  business 
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was  then  all  right;   that  any  one  who  called  up  was  notified  of  the 
change. 

Satz,  a  former  partner,  testified  that  the  corporation  took  over  the 
business  of  the  partnership ;  that  the  partnership  practically  went  out 
of  business  when  Machover  left,  three  or  four  weeks  before ;  that  all 
the  salesmen  who  came  in  for  other  houses  were  notified  of  the  change 
to  a  corporation;  that  every  one  who  came  in  was  told  of  the  incor- 
poration.   Tanner,  a  former  partner,  corroborated  Satz. 

A  sale  and  delivery  of  goods  worth  $792  by  plaintiflF  Bernard,  Inc., 
on  August  1,  1921,  was  admitted.  The  sale  and  deUvery  by  plaintiff 
Kersch  on  July  IS,  1921,  for  $338.79,  and  another  on  August  2,  1921, 
for  $70,  were  admitted,  aggr^^ting  $408.79.  Other  sales  on  July  22, 
1921,  by  plaintiff  Lunitz  for  $202.50,  and  on  August  16,  1921,  for 
$410.65,  and  sales  by  plaintiff  Manowitz  on  August  17, 1921,  for  $306.- 
86,  and  by  plaintiff  Fletcher  on  June  29,  1921,  for  $36.60,  on  July  5, 
for  $401.50,  on  July  14,  for  $162.95,  and  on  July  29,  for  $209.56,  ag- 
gregating $810.61,  were  admitted.  It  was  admitted  that  the  partner- 
ship with  Machover  was  dissolved  on  July  15,  1921,  and  that  the  in- 
corporation took  place  on  July  28,  1921.  The  corporate  name,  with 
the  addition  of  "Inc.,"  was  the  same  as  that  of  the  copartnership. 

After  the  commencement  of  these  actions  all  the  plaintiffs  filed 
proofs  of  claim  in  the  bankruptcy  court  against  the  corporation  for 
their  present  claims.  Plaintiffs  Kersch,  Bernard,  Fletcher,  and  Lunitz 
sold  and  delivered  goods  to  the  partnership  prior  to  the  dissolution  on 
July  15,  1921.  Plaintiff  Manowitz  sold  nothing  until  after  the  disso- 
lution of  the  partnership. 

[1,2]  Short  as  the  continuance  of  the  partnership  was,  the  proofs 
are  insufficient  to  show  any  effective  notice  of  dissolution  of  the  part- 
nership to  release  Machover  as  to  any  creditor  who  sold  to  the  part- 
nership while  it  was  in  existence  and  before  notice  of  the  dissolution. 
Elmira  Iron  &  Steel  RoUing-Mill  Co.  v.  Harris,  124  N.  Y.  280,  26  N. 
E.  541.  It  follows  tfiat  upon  the  facts  found  by  the  trial  judge  a  find- 
ing in  favor  of  the  plaintiffs,  except  Manowitz,  was  warranted.  As 
Manowitz  did  not  sell  until  after  the  withdrawal  of  Machover,  and 
after  the  incorporation,  a  recovery  by  him  is  unauthorized. 

[3,  4]  'Did  the  filing  of  creditors'  proofs  of  claim  in  bankruptcy 
(which  are  not  shown  to  have  been  allowed  or  a  divfdend  paid  thereon 
as  yet)  against  the  corporation  bar  the  previously  commenced  actions 
against  the  defendant,  Machover?  Had  the  proofs  of  claim  been  al- 
lowed, and  a  dividend  paid  and  accepted,  there  would  have  been  an 
election.  Johnson  v.  Dickinson,  78  N.  Y.  42,  45.  But,  unless  there  is 
acceptance  of  a  dividend,  the  mere  filing  of  a  proof  of  claim  in  bank- 
ruptcy, or  even  the  allowance  of  the  claim  without  receiving  and  re- 
taining a  dividend,  is  not  an  election.  Moller  v.  Tuska,  87  N.  Y.  167, 
169,  170;  In  re  Garver,  176  N.  Y.  386,  391-395,  68  N.  E.  667. 

Judgments  in  favor  of  plaintiffs  Kersch,  Lunitz,  Fletcher,  and 
Bernard  affirmed,  with  $10  costs  in  each  case.  Judgment  in  favor  of 
plaintiff  Manowitz  reversed,  with  $30  costs«  and  complaint  dismissed 
on  the  merits,  with  costs.    All  concur. 
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(US  Mlflc  Rep.  881) 

RODLER  0t  ai.  v.  PACHT  tt  al. 

(Supreme  Court,  Kings  Ooxaitj,    March,  1922.) 

1.  Mortgages  ^59401(4)— Presentation  of  offleial  fax  bill  held  Buffld^tnt  noflet  and 

demand  tor  payment  under  mortgage  making  principal  doe  on  nonpayment  of 
taxes  on  notice  and  demand. 

Where  mortgage  provided  that  the  entire  principal  should  become  due 
after  default  in  payment  of  .tax  for  30  days  *'after  notice  and  demand'* 
without  requiring  such  notice  to  be  in  writing,  the  presentation  of  the 
official  tax  bill  by  mortgagee  to  mortgagor  held  a  sufficient  notice  of  de- 
mand, notwithstanding  Real  Property  Law,  |  254,  par.  2 ;  such  statute  not 
requiring  written  notice  where  the  agreement  of  the  parties  has  not  so 
provided  in  view  of  section  258. 

2.  Mortgages  «=s>40 1  (3) -Mortgagee  held  not  re<|vlred  to  await  Insolvency  of 

mortgagor  before  foreclosing  mortgage  for  nonpayment  of  tax. 

Where  mortgage  provided  that  entire  princii^U  should  become  due  after 
default  in  payment  of  any  tAx  for  30  days  after  notice  and  demand,  the 
mortgagee  was  not  required  to  await  the  actual  insolvency  or  bankruptcy 
of  mortgagor  before  foreclosing  mortgage  for  nonpayment  of  tax. 

Action  by  Jacob  Rodler  and  George  Biewener  against  Samud  Pacht 
and  another.    Judgment  for  plaintiffs. 

Watson,  Kristeller  &  Swift,  of  New  York  City,  for  plaintiffs. 
Brennas,  Flainnan  &  Simpson,  for  defendants. 

VAN  SICLEN,  J.  This  action  was  brought  to  foreclose  a  mortgage 
because  of  the  nonpayment  of  the  taxes.    The  bond  provides : 

"The  whole  of  said  principal  sum  shaU  become  due  at  the  option  of  said 
obligee  ♦  ♦  •  or  after  default  for  30  days  in  the  payment  for  any  tax  or 
assessment  which  may  be  levied  or  imposed  upon  the  premises  described  In 
the  mortgage  collateral  to  this  bond." 

The  mortgage  provides : 

•*4.  That  the  whole  of  said  principal  sum  shall  become  due  ♦  •  •  after 
default  in  the  payment  of  any  tax,  water  rate,  or  assessment  for  80  days 
after  notice  and  demand/* 

The  defendants  failed  to  pay  the  taxes  due  November  1,  1920,  and 
after  request  and  promise  to  pay,  they  said  that  they  were  not  able 
to  take  care  of  the  taxes  just  at  that,  time  but  would  surely  have  them 
paid,  before  the  May  taxes  were  due.  The  May  taxes,  however,  be- 
came due  without  the  November  taxes  being  paid  and  the  plaintiff  pro- 
cured a  bill  for  the  November  taxes,  and  had  the  interest  computed, 
went  to  the  defendants,  notified  them  that  this  tax  was  still  unpaid  and 
demanded  its  pa3mient.  Payment  was  not  made  and  at  the  time  the 
action  was  brought  both  the  November,  1920,  and  May,  1921,  taxes 
were  due  and  unpaid.  Later  on  the  November,  1921,  taxes  became 
due  so  that  at  the  commencement  of  the  action  there  were  three  in- 
stallments of  taxes  on  the  mortgaged  premises  due  and  unpaid. 

[1]  The  defendants  now  contend  that  the  notice  and  demand  relied 
upon  as  the  basis  for  this  action  was  not  in  writing  in  conformance  of 
law.  They  argue  that  the  presentation  of  the  official  tax  bill  was  not 
such  a  written  notice  as  is  required  by  section  254  of  the  Real  Prop- 
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erty  Law  (Consol.  Laws,  c.  50).  The  manifest  purpose  of  this  section 
was  to  shorten  the  form  of  instruments  affecting  real  property  and  in 
aid  of  that  purpose  the  statute  sets  forth  how  the  shorter  forms  of 
expressions  recommended  for  use  shall  be  construed.  Paragraph  2 
of  that  section  states  that  a  covenant  such  as  contained  in  the  mort- 
gage in  suit — 

"must  be  construed  as  meaning  that  •  •  •  should  any  tax  •••  be- 
come due  or  payable,  and  •  ♦  •  remain  unpaid  and  in  aitear  lor  •  •  • 
days  after  written  notice  by  the  mortgagee  ♦  ♦  •  that  such  tax  •  •  ♦ 
is  unpaid,  ♦  ♦  ♦  then  •  ♦  ♦  the  aforesaid  principal  sum  ♦  •  • 
shall,  at  the  option  of  the  said  mortgagee  •  •  •  become  and  be  due  and 
payable  immediately  thereafter.'* 

It  has  not  heretofore  been  held  that  the  section  assumed  to  provide 
a  new  and  different  manner  of  serving  notice  in  such  cases,  or  that  it 
was  intended  to  do  more  than  interpret  and  construe  such  other  forms 
of  expression  as  were  recommended  for  use  in  real  property  instru- 
ments. There  is  now  a  new  section  258  whose  purpose  it  is  to  further 
abbreviate  and  shorten  the  form  of  instrument  affecting  real  property 
and  it  is  therein  provided  (Schedule  M) : 

''(8)  That  notice  and  demand  or  request  may  be  in  writing  and  may  be  eerv- 
ed  in  person  or  by  malL" 

This  provision  relates  to  the  same  subject-matter  as  that  above  dis- 
cussed with  reference  to  section  254.  It  is  apparent  from  the  reading 
of  this  that  the  provision  as  to  notice  is  permissive  and  declaratory 
rather  than  mandatory,  and  it  does  not  appear  to  the  court  that,  in  the 
absence  of  a  direct  stipulation  to  that  effect,  written  notice  can  be 
required,  where  the  agreement  of  the  parties  has  not  so  provided. 

[2]  While  it  is  true  that  the  provision  for  foreclosure  upon  failure 
to  pay  taxes  is  somewhat  penal  in  its  nature,  and  that  foreclosure  itself 
is  equitable  in  character,  yet  the  positions  in  which  the  defendants  find 
themselves  in  this  case  are  not  such  as  to  invoke  any  special  consider- 
ation in  their  account.  Taxes  exceeding  $1,000  in  amount  were  due 
and  unpaid  upon  the  mortgaged  premises  when  the  action  was  brought. 
The  security  of  the  mortgage  was  considerably  lessened,  if  not  seriously 
impaired.  It  must  be  recognized  that  a  mortgagee  should  not  be  re- 
quired to  await  the  actual  insolvency  or  perhaps  bankruptcy  of  his 
mortgagor  before  being  allowed  to  enforce  his  rights.  Tfiie  court  is 
constrained  to  resolve  all  material  Questions  of  fact  in  favor  of  the 
plaintiff,  and  to  grant  the  relief  sought.  Submit  proper  judgment  and 
decision. 

Judgment  accordingly. 
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(201  App.  Dlv.  13© 

Appjicatioa  of  BAUMANN  et  al. 

In  re  WILLAT  STUDIOS  &  LABORATORIES,  lie. 

(Supreme  Court,  Appellate  DlvUdoii,  Birst  Department     May  5,  1922.) 

1.  Corporatloos  «s»6IO<l)— ProoMdlags  for  dissolution  beoaoso  of  equally  divided 

eoDtrol  nvst  be  strictly  followed. 

Proceedings  under  General  Corporation  Law,  |  172  et  seq.,  for  dissolu- 
tion where  control  is  equally  divided  and  the  parties  cannot  agree,  are 
purely  statutory,  and  must  be  conducted  strictly  in  accordance  with  the 
statute. 

2.  Corporations  ^=3>6I0(4)— New  notice  of  hearing  in  proceedings  for  dissolution, 

unnecessary  after  appointment  of  new  referee. 

Where  a  referee  had  been  appointed  in  proceedings  for  the  dissolution, 
and  an  order  for  hearing  under  General  Corporation  Law,  }  17S,  had  been 
entered  and  notice  published,  when  an  opposing  faction  of  the  stockholders 
objected  to  the  referee  and  he  resigned,  and  a  new  referee  was  appointed 
and  required  to  attend  the  hearing  at  the  same  time  and  place,  it  was  un- 
necessary to  malLe  a  new  order  for  such  hearing  taiS  to  publish  a  new 
notice  thereof. 

Appeal  from  Supreme  Court,  New  York  G)unty. 

In  the  matter  of  the  application  of  Annie  Baumaim  and  Charles  O. 
Baumann  for  a  dissolution  of  the  Willat  Studios  &  Laboratories,  Inc.,  a 
corporation.  From  an  order,  appointing  another  referee,  and  directing 
the  new  referee  to  proceed  under  the  original  order,  without  new  puWi- 
pation  and  service  of  such  order,  petitioners  appeal.  Affirmed,  with 
leave  to  appeal  to  Court  of  Appeals. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  and  GREEN- 
BAUM,JJ. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  JU.  Lockwood, 
of  New  York  City,  gf  counsel),  for  appellants. 

Henry  Brill,  of  New  York  City  (Arthur  S.  Friend,  of  New  York 
City,  on  the  brief),  for  respondents. 

SMITH,  J.  Under  section  172  of  the  General  Corporation  Law 
(Consol.  Laws,  c.  23),  where  the  directors  are  equally  divided  respect- 
ing the  management  of  its  affairs,  or  if  the  stock  of  the  corporation  is 
equally  divided  into  not  more  than  two  independent  ownerships  or  in- 
terests, a  petition  may  be  made  for  dissolution  of  the  corporation.  In 
this  case  the  petitioners  owned  one-half  of  the  stock  and  constituted 
an  equal  half  of  the  board  of  directors  of  the  Willat  Studios  & 
Laboratories,  Inc.  Adam  Kessel,  Jr.,  and  Charles  Kessel  owned  the 
remaining  half.  The  petition  shows  that  the  two  interests  are. dead- 
locked over  the  management  of  the  corporation,  and  no  question  is 
raised  upon  this  appeal  as  to  the  rights  to  dissolution. 

By  section  178  (as  amended  by  Laws  1909,  c.  240)  it  is  provided  that 
where  the  application  is  entertained  the  court  must  make  an  order — 
"requiring  all  persons  Interested  in  the  corporation  to  show  cause  before  it, 
or  before  a  referee  designated  in  the  order,  at  a  time  and  place  therein  Speci- 
fied, not  less  than  six  weelcs  after  the  granting  of  the  order,  why  the  corpora- 
tion should  not  be  dissolved.** 
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An  order  was  made  Kerein  pursuant  to  said  section  requiring  all 
persons  interested  in  the  corporation  to  show  cause  before  one  Samuel 
Falk,  as  referee,  at  the  office  of  Samuel  Falk,  291  Broadway,  borough 
of  Manhattan,  upon  a  date  named  at  10  o'clock  in  the  forenoon,  why 
the  said  corporation  should  not  be  dissolved.  Due  publication  was 
made  thereof  as  required  by  section  179.  The  attorneys  for  other 
stockholders  ascertained  that  the  said  referee  was  the  attorney  in  an- 
other action  involving  different  matters  as  against  them  and  represent- 
ing interests  adverse  to  them.  Objection  was  made  thereafter,  and  the 
referee  resigned  as  such  referee,  and  one  Edward  D.  Dowling  was  by 
an  order  appointed  in  his  place  with  direction  to  said  Dowling  to  attend 
at  the  office  of  the  said  Samuel  Falk,  291  Broadway,  borough  of  Man- 
hattan, on  the  said  31st  day  of  March,  1922,  at  10  o'clock  in  the  fore- 
noon, on  the  return  of  the  said  order  to  show  cause,  and  to  adjourn  said 
reference,  to  be  thereafter  held  at  his  office  at  a  time  to  be  then  and 
there  designated  by  the  said  referee,  and  tliereupon  to  take  such  pro- 
ceedings herein  with  the  same  force  and  effect  as  if  said  Edward  D. 
Dowling  had  been  originally  designated  referee  in  said  order  made  on 
February  14,  1922,  and  this  order  was  made  without  prejudice  to  any 
and  all  proceedings  heretofore  had  and  taken  in  this  proceeding.  The 
validity  of  this  order  is  challenged  by  this  appeal. 

It  is  not  claimed  that  there  is  any'  substantial  right  of  these  com- 
plaining stockholders  and  directors  that  has  been  in  any  way  impaired. 
The  new  referee  was  required  to  attend  at  the  time  and  place  speci- 
fied in  the  original  order.  The  original  order  was  strictly  in  accord 
with  the  provisions  of  the  statute.  If  this  order  appealed  from  were 
not  properly  made,  a  new  order  would  have  to  be  entered  and  a  new 
publication  ojE  the  notices  to  all  parties  interested  would  be  required, 
involving  considerable  expense  and  delay  while  thig  corporation  is  block- 
ed in  all  its  proceedings  by  the  equal  division  of  the  directors  in  regard 
to  its  management.  The  substituted  referee  has  been  named  upon  no- 
tice, with  the  opportunity  to  the  nonconsenting  stockholders  and  di- 
rectors to  make  such  objection  to  the  referee  as  they  mi^^ht  choose  to 
make. 

[  1  ]  It  is  undoubtedly  true  that  the  proceeding  being  purely  statutory 
is  required  to  be  conducted  strictly  in  accordance  with  the  statute.  In 
the  Matter  of  Christian  Jensen  Co.,  128  N.  Y.  550,  28  N.  E.  665,  it  is 
held  that  the  presentation  of  the  petition  gives  jurisdiction  to  the  court. 
In  the  Matter  of  Lenox  Corporation,  57  App.  Div.  515,  68  N.  Y.  Supp. 
103,  affirmed  167  N.  Y.  623,  60  N.  E.  1115,  the  court  was  declared  to 
have  the  power  to  make  an  order  nunc  pro  tunc,  when  the  order  did 
not  recite  that  insolvency  had  been  satisfactorily  shown.  In  the  opinion 
in  that  case  the  failure  to  recite  in  the  order  that  insolvency  had  been 
shown  to  the  satisfaction  of  tEe  court  was  held  not  to  vitiate  the  order. 
The  court  said : 

"Altl^ougli  the  order  may  have  been  improvldently  granted  and  might  be 
net  aside  on  motion  timely  made  for  that  purpose,  yet,  if  there  be  any  evi- 
dence tending  to  show  the  requisite  facts,  it  would  give  the  court  jurisdictioii 
to  act,  and  its  order  was  not  a  nullity.  £^scher  v,  Lan^ein,  103  N.  T.  S4; 
People  ex  rel.  Cauifman  v.  Van  Buren,  136  N.  Y.  262;  llscher  t.  Blank,  81 
Hun,  579,  affirmed  144  N.  Y.  700." 
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[2j  To  hold  that  the  court  had  lost  jurisdiction  by  reason  of  the 
declination  of  the  referee  to  act  and  the  appointment  of  a  new  referee 
upon  notice  requiring  him  to  attend  at  the  time  and  place  specified  in 
the  published  order  would,  in  my  judgment,  be  to  magnify  techni- 
cality, where  no  rights  of  any  one  interested  in  a  corporation  had  been 
in  any  way  impaired,  and  would  add  materially  to  the  cost  of  the  pro- 
ceeding by  requiring  a  new  publication  and  would  delay  the  issuance 
of  the  final  order  of  dissolution  which  would  substantially  affect  the 
rigrht  of  the  petitioners,  stockholders,  and  directors,  and  of  all  other 
parties  to  the  proceeding.  Such  an  holding  might  in  many  cases  in- 
volve serious  consequences.  It  would  entirely  invalidate  an  order  sub- 
stituting a  new  referee,  if  the  referee  originally  designated  had  died. 
Possibly  the  new  referee  might,  in  such  a  case,  be  required  to  retake 
evidence  that  had  already  been  offered  in  the  proceeding  before  the  de- 
ceased referee.  But,  without  any  claim  that  substantial  rights  were 
affected,  it  would  seem  that  the  new  referee  might  be  authorized  to  act 
in  the  place  of  the  deceased  referee  without  requiring  the  commence- 
ment of  another  proceeding  and  the  republicatiwi  of  the  notices  re- 
.  quired  to  be  published  to  give  notice  to  any  persons  having  interest  in 
the  corporation.  In  my  judgmient  the  court  acquired  jurisdiction  of  the 
proceeding  and  might  lawfully  substitute  a  new  referee  to  attend  at 
the  time  and  place  specified  in  the  order,  which  was,  when  made,  in 
strict  accordance  with  the  provisions  of  the  statute,  and  the  order 
therefore  should  be  affirmed,  with  $10  costs  and  disbursements. 

Inasmuch,  however,  as  the  question  is  novel  and  the  title  to  some 
real  estate  may  be  involved,  the  appellants  here  should  have  leave  to 
appeal,  if  so  advised,  to  the  Court  of  Appeals.  Settle  order  on  notice. 
All  concur. 


SCHON  V.  MES8ER. 

(Supreme  Court,  Appellate  Term,  Firet  Department.    May  9,  1S22.) 

Master  and  servant  «3»3(2)— Party  aHthorizing  hiring  Iry  agsney  held  not  liable 
on  contract. 

A  written  contract  of  employment,  made  throns:h  an  emploympnf  Reeri'^v. 
naming  the  applicant,  and  the  employer  and  the  person  authorlaing  the 
hiring,  held  not  a  contract  with  the  latter,  but  with  the  person  named  as 
employer. 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Ks- 

trict. 

Action  by  Katie  Schon  against  Annie  Messer.  Judgment  for  plam- 
tiflF  after  trial  to  the  court,  and  defendant  appeals.  Reversed  and  com- 
plaint dismissed. 

Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN,  JJ.  _^ 

^For  other  cams  see  mhba  topic  *  KBT-NUMBBR  In  all  K«y-Number«d  DlffMts  4  IndezM 
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Nathan  Burkan,  of  New  York  City  (Sidney  W.  Solomon,  of  New 
York  City,  of  counsel),  for  appellant. 

O.  H.  Droege,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Plaintiff  sues  for  breach  of  contract  of  employ- 
ment. She  relies  upon  a  written  agreement,  Plaintiff's  Exhibit  1,  whidi 
is  as  follows : 

"Lazare's  Employment  Agency. 

"Date,  May  9,  1921.  Name  of  applicant,  Kate  Schon.  Name  of  employer, 
Mr.  Messer.  Address  of  employer,  Cedar  avenue,  Arveme,  U  I.  Kind  of 
services  to  be  performed,  second  cook.  Rate  of  wages  or  compensation,  $150 
a  month ;  $300  for  season,  1st  of  July  until  Labor  Day,  19^1.  Time  of  service, 
from  l8t  of  July  until  Labor  Day.  Name  and  address  of  person  authorizing 
the  hiring  of  applicant,  Annie  Messer." 

Plaintiff  never  saw  defendant,  and  made  no  other  contract  with  her, 
except  this  alleged  written  contract.  This  does  not  show  any  employ- 
ment of  the  plaintiff  by  the  defendant,  but  that  a  Mr.  Messer  was  the 
employer. 

Judgment  reversed,  with  $30  costs«  and  complaint  dismissed  on  the 
merits,  with  costs. 

MARTIN,  J.,  concurs. 
GUY,  J.,  dissents. 


STATE  COUNCIL  OF  NEW  YORK,  DAUGHTERS  OF  AMERICA,  V.  CATHO- 
Lie  DAUGHTERS  OF  AMERICA. 

(Supreme  Court,  Special  Term,  Westchester  County.    March  28,  1922.) 

Attoolatlont  ip..  i1    Name  "Catholio  Daughtem  of  America"  does  not  Infrineo  on 
right  to  name  ''Daughters  of  America." 

The  use  of  the  name  "Catholic  Daughters  of  America"  by  a  society 
does  not  Infringe  on  the  right  of  another  society  to  the  name  "Daughters 
of  America/'  as  the  word  "Catholic"  gives  the  former  name  a  distinguish- 
ing character. 

Action  by  the  State  Council  of  New  York,  Daughters  of  America, 
against  the  Catholic  Daughters  of  America.    Judgment  for  defendant. 

John  A.  Bloom,  of  New  York  City,  for  plaintiff.    . 
P.  H.  Fitzgerald,  of  Utica,  for  defendant. 

TOMPKINS,  J.  The  names  of  the  plaintiff  and  defendant  are  not, 
in  my  opinion,  so  similar  or  so  nearly  alike  as  to  be  calculated  to  de- 
ceive the  public  or  cause  confusion  with  respect  to  said  corporation. 
The  word  ''Catholic"  in  the  defendant's  name  clearly  and  unmistak- 
ably distinguishes  it  from  the  plaintiff's.  The  plaintiff  is  a  patriotic 
women's  society,  purely  nonsectarian  in  character,  and  to  which  women 
of  all  creeds  and  denominations  are  eligible,  while  the  defendant  is  a 
society  to  which  Catholic  women  alone  are  eligible,  and  it  seems  to  me 
that  the  word  "Catholic"  in  the  defendant's  name,  and  used  as  a  part  of 
its  name  in  all  its  activities,  clearly  distinguishes  such  name  from  that 

^=9For  other  caaes  ■««  wme  topic  A  KBT-NUMBBR  In  all  Key-Numb«red  DIscsts  ft  Indues 


Digitized  by 


Google 


Sup.  Ct.)  BBOWN  v..  TARDA  24T 

(194N.T.8.) 

of  the  plaintiff,  and  I  can  see  no  good  reason  for  any  'deception'  or  con- 
fusion resulting  therefrom. 

The  defendant's  name  characterizes  it  as  a  Catholic  institution,  in 
which  belief  in  and  adherence  to  the  Roman  Catholic  religion  is  a  pre- 
requisite to  membership.  The  words  "Daughters  of  America"  can  be 
used  by  any  organization  or  society  of  women,  national  in  its  scope, 
without  infringing  upon  the  rights  of  the  plaintiff,  provided  some  other 
word  or  words  of  a  distinguishing  character  are  coupled  with  those 
words  and  used  as  a  part  of  its  name,  as,  for  instance,  '^Democratic 
Daughters  of  America,"  or  "Republican  Daughters  of  America,"  or 
"Methodist  Daughters  of  America." 

Judgment  for  the  defendant,  dismissing  the  complaint  upon  the 
merits,  with  costs.  /. 


BROWN  V.  FARDA  0t  tl. 

(Supreme  Court,  Special  Term,  Oneida  County.    February  Term,  1922.) 

1.  Evidence  ^=9(4— Common  knowledge  In  a  ofty  that  Italian  ooleny  therein  lived 

In  isolation. 

It  is  common  knowledge  in  Utica  that  the  Italian  colony  live  in  iaola- 
tion  from  the  community  in  general. 

2.  Trade-marlcs  and  trade-names  and  unfair  competition  ^=s»67— -Use  of  trade- 

name not  enjoined,  unless  unfair  competition  shown. 

The  use  of  a  trade-name,  which  is  not  capable  of  exclusive  use  as  a 
trade-mark,  will  not  be  enjoined,  unless  it  in  shown  that  unfair  com- 
petition has  been  created  by  such  use. 

3.  Trade-marks  and  trade-names  and  unfair  oompetitlon  ^=s»9^Word  "Utica" 

cannot  be  used  as  trade-mark. 

The  word  "tJtica"  cannot  be  the  subject  of  exclusive  property  rights,  so 
as  to  be  capable  of  use  as  a  trade-mark. 

4.  Trade-marks  and  trade-names  and  unfair  competition  ^s»3(2)— WenI  "manu- 

facturing" cannot  be  used  at  a  trade-mark. 

The  word  ''manufacturing^  cannot  be  the  subject  of  exclusive  pr<^erty 
rights,  BO  as  to  be  capable  of  use  as  a  trade-mark. 

5.  Trade-marks  and  trade-names  and  unfair  competition  ^=3»3 ( I )— Word  "com- 

pany" cannot  be  used  as  a  trade-mark. 

"  The  word  "company"  cannot  be  the  subject  of  exclusive  property  rights, 
80  as  to  be  capable  of  use  as  a  trade-mark. 

6.  Trade-marks  and  trade-names  and  unfair  competition  ^s»3(4)— >Word  "floral" 

cannot  be  used  as  a  trade-mark. 

The  word  "floral,"  defined  as  '*pertoining  to  flora  or  to  flowers,"  being 
of  the  class  of  words  which  are  descriptive  of  the  subject-matter  to  which 
they  are  applied,  as  indicating  the  kind,  quality,  or  ingredient  of  a  product 
or  ware,  may  not  be  exclusively  appropriated  as  a  trade-mark. 

7.  Trade-marks  and  trade-names  and  unfair  competition  ^971— Use  of  trade- 

name  not  enjoined,  in  absence  of  showing  of  intent  er  actual  deception  of  pub- 
lic. 

The  use  of  a  trade-name,  not  registered  as  a  trade-mark,  will  not  be 
m joined  as  unfair  competition,  althougb  similar  to  a  trade-name  used  by 
plaintiff,  unless  the  court  is  satisfied  that  it  was  intended  to  deceive  the 
public,  or  did  so  to  such  an  extent  that  defendant  may  be  presumed  to 
have  knowledge  of  such  fact. 

Action  by  John  C.  Brown,  doing  business  under  the  name  and  style 
of  Utica  Floral  Company,  against  Vincenzo  Farda,  doing  business  un- 
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der  the  name  and  style  of  Utica  Manufacturing  Floral  Company,  and 
another,  for  permanent  injunction.    Complaint  dismissed 

Leo  O.  Coupe,  of  Utica,  for  plaintiff. 

Curtin  &  Curtin,  of  Utica,  for  defendants. 

LOUIS  M.  MARTIN,  J.  The  plaintiff  in  this  action  commenced 
business  February  28,  1914,  under  the  name  and  style  of  "Utica  Floral 
Company."  On  January  30,  1920,  a  certificate  to  that  effect-  was  filed 
in  Oneida  county  clerk's  office.  His  business  was  and  is  the  whole- 
sale and  retail  sale  of  flowers,  shrubs,  plants,  and  floral  materials  and 
supplies.  His  place  of  business,  located  at  208  Genesee  street,  Utica, 
N.  Y.,  is  a  very  desirable  location  for  transient  trade,  and  a  large  retail 
business  has  developed,  of  which  business  25  per  cent,  might  be  class- 
ed as  regular  customers  and  75  per  cent,  transient  trade ;  said  business 
totaling  .about  $40,000  a  year.  Plaintiff  advertised  extensively  under 
the  name  of  "Utica  Floral  Company,"  but  the  most  attractive  feature 
of  these  advertisements  was  "Say  It  with  Flowers,"  conspicuously  ap- 
pearing on  the  insertions.  The  location  of  plaintiff's  store,  his  adver- 
tising matter,  and  surroundings  indicated  that  he  appealed  to  and  re- 
ceived a  high-class  trade. 

The  defendant  Vincenzo  Farda,  prior  to  his  marriage  to  one  Teresa 
Rotunda,  was  engaged  to  a  limited  extent  in  manufacturing  artificial 
flowers  on  Bleecker  street,  at  Utica,  N.  Y.  A  short  time  prior  to  his 
marriage,  defendant  Farda  transferred  his  business  to  his  future  wife, 
and  after  their  marriage  in  1917  she,  with  said  defendant  Farda,  con- 
tinued the  business ;  the  wife  conducting  the  same,  and  sometimes  as- 
sisted therein  by  her  said  husband.  She  was  skilled  in  the  manufac- 
ture of  artificial  flowers,  and  manufactured  them  herself,  attended  to 
the  business,  and  allowed  the  husband  to  form  a  partnership  in 
Rochester,  N.  Y.,  and  to  remain  there  a  large  portion  of  the  time. 

The  wife,  Teresa  Farda,  was  made  co-defendant  by  court  order  dur- 
ing the  trial.  Their  place  of  business  was  a  store  located  in  the  Sisti 
building,  at  No.  504  Bleecker  street,  Utica,  K  Y.,  in  what  is  known 
as  the  Italian  section,  a  long  distance  from  plaintiff's  store  and  en- 
tirely patronized  by  Italian  people.  The  business  conducted  was  pri- 
marily the  manufacture  and  sale  of  artificial  flowers,and  in  such  con- 
nection they  sold  at  retail,  and  occasionally  at  wholesale,  natural 
flowers  and  plants. 

About  November  15, 1920,  they  adopted  the  name  and  style  of  "Utica 
Manufacturing  Floral  Company,''  and  placed  this  trade-name  over  their 
door  and  on  their  advertising  matter ;  their  cards,  calendars,  and  sta- 
tionery reading  as  follows;  "James  Farda,"  "Utica  Manufacturing 
Floral  Co.,"  "Sisti  Building,"  "Utica,  N.  Y."  The  advertising  matter 
and  letter  heads  of  defendants  were  not  at  all  similar  to  that  of  plain- 
tiff, were 'of  a  different  color  and  design,  and  would  not  appeal  to  the 
class  of  trade  plaintiff  had  or  catered  to.  The  only  instances  where 
conflict  of  names  produced  any  confusion  in  this  case  were  where  one 
letter  was  addressed  "Utica  Floral  Store,"  two  letters  addressed  "Utica 
Floral  Co.,"  one  bill  of  goods,  and  a  package  of  goods  adressed  "Utica 
Floral  Co."  were  received  by  plaintiff  that  belonged  to  defendants. 
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Plaintiff  asks  a  permanent  injunction  against  defendants,  restrain- 
ing them  from  using  the  name  "Utica  Manufacturing  Floral  Com- 
pany," on  the  ground  that  defendants  purposely  and  designedly  used 
a  name  similar  to  plaintiff  in  said  business  for  the  purpose  of  procuring 
people  to  trade  with  and  buy  from  defendants,  believing  that  they  are 
dealing  with  plaintiff,  and  for  the  purpose  of  deceiving  the  public  and 
obtaining  business  through  such  wrongful  use. 

[1]  No  evidence  has  been  produced  to  show  that  any  one  was  in 
any  way  deceived,  or  that  defendants  attempted  any  such  deception  or 
interfered  in  any  way  with  plaintiff's  business.  It  is  a  matter  of  com- 
mon knowledge  in  Utica  that  the  Italian  Colony  flock  by  themselves. 
They  have  their  own  church,  banks,  stores  and  practically  schools; 
and  all  in  the  immediate  vicinity  of  defendants'  store.  They  trade  with 
their  own  people;  and  people  from  Genesee  Street  and  the  general 
public  constituting  the  transient  trade  seldom,  if  ever,  trade  in  this 
locality.  They  are  as  separate  as  if  in  a  different  village  and  not  in 
Utica  at  all. 

[2-B]  None  of  the  words  used  by  plaintiff  or  defendants  are  ca- 
pable of  exclusive  use  as  technical  trade-marks,  and  plaintiff  must  show 
in  this  case  tmfair  competition  created  by  a  deceptive  use  of  their 
names.  Certainly  the  words  **Utica,"  "manufacturing,"  and  "com- 
pany" cannot  be  the  subject  of  exclusive  property  rights.  The  word 
"floral"  is  a  word  of  common  use,  descriptive  in  its  nature  and  defined, 
''pertaining  to  flora  or  to  flowers."  It  occupied  the  same  relation  to 
the  subject-matter  here  as  the  word  "International^  occupied  in  a  busi- 
ness corporation  discussed  in  Koehler  v.  Sanders,  122  N,  Y.,  72,  25 
N.  E.  235,  9  L.  R.  A.  576;  also.  Ball  v.  Broadway  Bazaar,  194  N.  Y. 
436,  437,  87  N.  E.  674. 

"Words  or  names  which  describe  the  product  or  .ware  to  which  they  are 
applied,  by  hidlcating  Its  kind,  quall^  or  Ingfedient.  may  not  be  exduslTely 
appropriatPd  as  a  trade  mark  therefor/'  Clinton  Metallc  Pafait  Co.  v.  New 
Tork  Metallic  Paint  Co.,  23  Misc.  Rep.  69,  60  N.  Y.  Supp.  439»  Gaynor,  J. 

[7]  There  is  no  contention  here  that  there  is  a  trade-mark  duly 
registered,  but  a  claim  is  made  of  unfair  competition;  and  therefore 
it  is  necessary  to  show  intent  to  deceive  the  public,  or  that  the  public 
-were  generally  deceived,  by  these  names  to  such  an  extent  that  defend- 
ants were  presumed  to  have  knowledge  of  such  fact, 

I  do  not  find  in  the  evidence  even  a  suggestion  that  the  printed  mat- 
ter or  stationery  of  plaintiflf  had  been  imitated,  or  that  any  representa- 
tions were  made  by  defendants  that  would  lead  any  person  to  believe 
that  these  two  enterprises  were  the  same,  or  that  any  one  was  deceived 
into  such  belief,  or  that  there  was  any  injury  to  plaintiff's  business. 
This  fact  must  be  established  to  the  satisfaction  of  the  court  before 
injunctive  relief  can  be  granted.  Lucile,  Limited,  New  York  &  Paris,  v. 
Schrier,  191  App.  Div,  567,  181  N.  Y.  Supp.  694;  Materialmen's 
Mercantile  Ass'n  v.  Materialmen's  Credit  Agency,  191  App.  Div.  73, 
180  N.  Y.  Supp.  801 ;  Car  Advertising  Co.  v.  New  York  City  Car  Ad- 
vertising Co.,  57  Misc.  Rep.  105,  107  N.  Y.  Supp.  547. 

"A  slmUarity  of  names  will  not  be  ground  of  Injunctive  relief,  when  it 
-does  not  tend  to  deceive  the  publjc  or  cause  confusion."    State  Ck)uncil  of  New 
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York,  Daughters  of  America,  v.  Catholic  Daughters  of  America,  194  N.  Y. 
Supp.  246v  Tompkins,  J.,  decided  March  28,  1922,  Supreme  Court,  Westchester 
County. 

A  case  very  similar  to  the  case  at  bar  was  decided  March  6,  1922, 
entitled  Wallach  Brothers  v.  Wallack,  doing  business  under  the  name 
of  Wallack  Brothers,  and  Wallack  Bros.,  200  App.  Div.  169,  192  N.  Y. 
Supp.  723,  where  an  order  granting  a  temporary  injunction  was  re- 
versed on  the  ground  that,  while  there  was  evidence  of  some  confusion 
in  names,  there  was  little  evidence  of  financial  harm  to  plaintiff,  and 
that  defendant's  name  was  not  adopted  with  the  intention  of  diverting 
business  from  plaintiff  to  defendant,  and  there  was  really  no  competi- 
tion between  plaintiff  and  defendant,  as  each  appealed  to  a  different 
class  of  customers. 

It  follows,  therefore,  that  the  complaint  against  the  defendant  Vin- 
cenzo  Farda,  and  the  amended  complaint  against  Vincenzo  Farda  and 
Teresa  Farda,  doing  business  under  the  name  and  style  of  Utica  Man- 
ufacturing Floral  Company,  be  dismissed,  with  costs.    Findings  may  • 
be  prepared  and  judgment  entered  accordingly. 


(118  Misc.  Rep.  573) 

MOLL  at  al.  v.  CITY  OF  LOCKPORT  et  aL 

(Supreme  Court,  Special  Term  for  Motions,  Niagara  County.    May  4,  1922.) 

1.  Food  c=s>l— Boarq  of  health  held  to  have  power  to  regulate  sale  of  milk. 

Under  Laws  1911,  c.  870,  §  312,  giving  a  municipal  board  of  health  power 
to  make  all  regulations  and  ordinances  necessary  for  preservation  of 
health,  a  resolution  by  the  board  of  health  that  no  milk  other  than 
certified  grade  A  raw  and  grade  A  pasteurized  should  be  sold  within  a 
city  was  valid. 

2.  Constitutional  law^=:>240(l)— Food  «ss>l-->Reguiatlon  at  to  kind  of  milk  per- 

mitted to  be  sold  In  olty  held  constitutional. 

A  resolution  of  a  municipal  board  of  health  that  no  milk  other  than 
certified  grade  A  raw  and  grade  A  pasteurized  should  be  sold  in  the  city 
is  not  unconstitutional,  as  being  an  improper,  unreasonable,  and  discrim- 
inatory exercise  of  power  to  make  all  ordinances  and  regulations  deemed 
.  necessary  by  them  for  the  preservation  of  health  and  the  suppression  of 
disease,  granted  by  Laws  1911,  c.  870,  f  312. 

3.  Municipal  corporations  <s=>l9l— Board  of  health  of  Lockport  to  ba  appointed 

accoroing  to  Public  Health  Law. 

Under  Laws  1911,  c.  870,  {  11,  providing  for  the  appointment  of  cer- 
tain officials  of  the  city  of  Lockport  by  the  mayor,  and  that  "other  offi- 
cers may  be  appointed  as  in  this  act,  or  otherwise  by  law,"  and  all  offi- 
cers whose  election  or  appointment  is  not  provided  for  shall  be  appointed 
by  the  mayor,  and  section  310,  providing  that  the  city  board  of  health  shall 
be  constituted  as  provided  by  the  Public  Health  Law,  the  appointment  of 
members  of  the  board  of  health  should  be  according  to  the  Public  Health 
Law. 

4.  Municipal  corporations  ®=:»  19 1— Municipal  board  of  health  held  to  have  been 

legally  appointed  by  common  council. 

Under  Public  Health  Law,  §  20,  providing  that  a  municipal  board  of 
health  should  consist  of  a  mayor  and  six  other  persona,  appointed  by 
the  common  council  on  nomination  by  the  mayor,  where  members  of  a 
board  of  health  were  nominated  by  a  mayor  in  communications  to  the 
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common  (!ouncll  duly  assembled,  each  of  which  was  entered  In  the  official 
minutes,  and  read  to  and  approved  by  the  council,  they  were  legally  ap- 
pointed. 

5.  Health  «ss>8— Retalution,  pasted  by  three  of  six  members  of  board  of  health, 
*  was  invalid. 

Under  General  Construction  Law,  |  41,  providing  that  a  majority  of  a 
Board  shall  be  a  quorum,  and  if  one  or  more  shall  have  died  or  become 
mentally  incapable  of  acting,  or  shall  neglect  or  refuse  to  attend  a  meet- 
ing, a  majority  of  the  whole  number  shall  be  a  quorum,  and  a  majority 
of  the  quorum,  if  not  less  than  a  majority  of  the  whole  number,  may 
exercise  the  power  of  the  board,  where  a  member  of  a  t>oard  of  health 
composed  of  seven  members  had  resigned,  a  resolution  passed  by  the  vote 
of  three  members  was  not  valid. 

Suit  by  Adolph  A.  Moll  and  others  against  the  City  of  Lockport 
and  others.    Judgment  for  plaintiffs. 

Roy  H.  Ernest,  of  Lockport,  for  plaintiffs. 
Donald  S.  Moore,  of  Lockport,  for  defendants. 

TAYLOR,  J.  The  plaintiffs  bring  this  action  in  general  to  enjoin 
the  defendants  from  enforcing  i  resolution  of  the  board  of  health  of 
the  city  of  Lockport,  adopted  March  10,  1922.  Plaintiffs  also  make 
this  motion  to  enjoin  the  defendants  pendente  lite  from  enforcing  said 
resolution.    The  resolution  reads  as  follows: 

"Resolved,  that  no  milk  other  than  certified  grade  A  raw  and  grade  A 
pasteurized  be  offered  for  sale  in  the  cil7  of  Lockport,  New  York,  after  May 
31,  1922." 

Plaintiffs  assert  that  the  injunction  should  be  granted  for  the  three 
following  reasons:  (1)  That  the  resolution  is  unc6nstitutional,  unrea- 
sonable, and  discriminatory.  (2)  That  the  said  board  of  health,  when  it 
passed  said  resolution,  was  not  a  legally  constituted  body.  (3)  That 
the  said  resolution  was  not  passed  by  a  lawful  majority  of  said  board. 

I  will  take  up  these  points  in  order. 

[1,  2]  I  have  no  doubt  that  ample  authority  is  given  to  said  board 
of  health  to  pass  this  resolution  by  the  charter  of  the  city  of  Lockport. 
Section  312,  chapter  870,  Laws  of  1911.  As  to  the  general  authority 
of  said  board,  and  the  propriety,  reasonableness,  and  constitutionality 
of  said  resolution,  I  believe  myself  bound  by  the  unreported  opinion 
of  Justice  Morschauser  in  People  ex  rel.  Ogden  v.  McGowan.  I  fully 
concur  in  this  (pinion,  the  order  based  upon  which  was  unanimously 
affirmed  by  Appellate  Division,  Second  Department.  200  App.  Div. 
836,  191  N.  Y.  Supp.  946. 

[3]  In  the  instant  case  a  reading  of  the  last  two  sentences  of  section 

II  and  section  310  of  the  said  charter  of  the  city  of  Lockport  makes  it 
clear  to  me  that  the  board  of  health  in  that  city  is  to  be  appointed  ac- 
cording to  the  Public  Health  Law.  Said  section  11  provides  for 
the  appointment  of  certain  city  officials  by  the  mayor.    Then  it  says : 

"Other  officers  may  be  appointed  .as  provided  in  this  act,  or  otherwise  by 
law." 
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And  while  this  section  continues  as  follows: 

"All  officers  of  said  city,  whose  election  or  appointment  la  not  herein  pro- 
vided for,  shall  be  appointed  by  the  mayor" 

— section  310  of  said  charter  states  that: 

"There  shall  be  a  board  of  health  in  the  city  constituted  and  appointed  as 
.  provided  by  the  Public  Health  Law." 

There  seems  to  be  no  question  that  this  appointment  is  thereby  "pro- 
vided in  this  act,"  and  therefore  should  not  be  made  by  the  mayor. 

[4]  Next  comes  the  question  whether  the  Lockport  board  of  health 
was  legally  in  existence.  Section  20  of  the  Public  Health  Law  (Consol. 
Laws,  c.  45)  says  in  part  that  the  board  of  health  shall  consist  of  the 
mayor  of  the  city  and  at  least  six  other  persons,  who  shall  be  appointed 
by  the  common  council  upon  the  nomination  of  the  mayor.  The  undis- 
puted affidavit  of  City  Clerk  Preish  shows  that  the  five  (only)  members 
of  the  Lockport  board,  other  than  the  mayor  (one  member  having  re- 
signed), were  all  nominated  by  the  mayor  in  various  communications 
to  the  common  council  duly  assembled,  each  of  which  communications 
was  entered  in  the  official  minutes  and  read  to  and  approved  by  the 
common  council.  I  hold  this  to  have  been  a  sufficient  "appointment  by 
the  common  council*'  under  the  said  section  of  the  Public  Health  Law. 

[5]  Lastly  comes  the  question  whether  a  three  to  one  vote  of  the 
board  of  health  in  favor  of  the  resolution  in  question  was  a  legal  enact- 
ment thereof.  Much  has  been  written  by  our  appellate  judges  concern- 
ing quorums  and  empowered  majorities  of  boards  and  other  groups 
authorized  to  act  for  the  public.  Particularly  have  I  considered  the 
old  Nostrand  Case,  in  46  N.  Y.  375,  the  Palmer  Case,  in  52  N.  Y.  83, 
the  Howlett  Case,  iq  63  N.  Y.  291,  and  the  opinion  in  Lake  Shore  v. 
Mahle,  72  Misc.  Rep.  129, 129  N.  Y.  Supp.  288,  reversed  158  App.  Div. 
889,  143  N.  Y.  Supp.  1126.  But  after  all,  in  the  case  at  bar,  I  have  but 
to  construe  section  41  of  the  General  Construction  Law  (Consol.  Laws^ 
c.  22).  This  controls,  there  being  no  resolution  or  other  statute  es- 
pecially applying.    Said  section  41  reads  as  follows : 

"Whenever  three  or  more  public  officers  are  given  any  power  or  authority, 
or  three  or  more  persons  are  charged  with  any  public  doty  to  be  performed 
or  exercised  by  them  jointly  or  as  a  board  or  similar  body,  a  majority  of  all 
such  persons  or  officers  at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by 
any  by-law  duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  reasonable  notice 
to  all  of  them,  may  perform  and  exercise  such  power,  authority  or  duty,  and 
if  one  or  more  of  such  persons  or  officers  shall  have  died  or  have  become  men* 
tally  incapable  of  acting,  or  shall  refuse  or  neglect  to  attend  any  such  meet-' 
ing  a  majority  of  the  whole  number  of  such  persons  or  officers  shall  be  a 
quorum  of  such  board  or  body,  and  a  majority  of  a  quorum,  if  not  less  than 
a  majority  of  the  whole  number  of  such  persons  or  officers  may  perform  and 
exercise  any  such  power,  authority  or  duty." 

I  cannot  help  concluding  that  the  latter  part  of  the  section  refers 
back  to  and  controls  the  first  part  thereof,  as  to  what  are  quorums  and 
working  majorities,  and  for  this  reason :  The  f ramers  of  the  statute 
evidently  intended  to  specify  all  possible  causes  of  deficiency  in  number 
of  board  members,  when  they  mentioned  such  members  who  had  died 
or  become  mentally  incapable  of  acting,  or  who  refused  or  neglected 
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to  attend. any  meeting;  for  these  classes  contemplate  absence,  both 
permanent  and  temporary.  And,  while  a  case  of  resigning  is  not  par- 
ticularly mentioned,  it  must  be  held  to  be  fairly  included ;  for  a  vacan- 
cy caused  by  death  is  doubtless  just  as  permanent  and  important  as 
one  created  by  resignation,  and  no  reason  can  be  seen  by  me  why  the 
one  form  of  deprivation  should  be  named  and  the  other  for  any  good 
reason  left  out.  Therefore  I  conclude  that,  reading  the  whole  section 
together,  the  Lockport  board  of  health,  when  the  resolution  in  question 
was  passed,  was  lawfully  composed  of  six  members,  including  the  may- 
or ;  that  a  majority  thereof  (four  or  more)  constituted  a  quorum  capa- 
ble of  lawfully  exercising  every  "power,  authority  and  duty" ;  but  that 
the  Legislature  made  it  essential  that  the  enactment  of  any  such  resolu- 
tion as  the  one  before  me  must  be  brbught  about  by  the  favorable  vote 
of  not  only  a  majority  of  a  quonmi,  but  such  a  majority  that  it  was  at 
least  "a  majority  of  the  whole"  constituted  board.  And  three  mem- 
bers only  favored  the  resolution  in  question,  when  four  favorable  votes 
were  necessary. 

The  principle  invoked  by  the  defendants,  that  acts  of  de  facto  offi- 
cers are  valid  has  no  bearing,  whether  the  Lockport  board  of  health 
as  constituted  was  a  de  facto  or  de  jure  body;  for  four  affirmative 
votes  were  required  under  the  circumstances  to  legally  pass  the -resolu- 
tion in  any  case.  Hence,  while  I  fully  concur  with  the  contention  of 
the  defendants  that  private  rights,  trade,  or  otherwise  must  yield  to 
the  public  good  whenever  the  public  safety  or  health  is  threatened  or 
endangered,  still,  for  the  reason  given,  I  must  prder  that  this  injunc- 
tion be  continued  until  the  further  order,  of  the  court.  I  also  deny  the 
motion  to  dismiss  the  complaint.    I  award  $10  costs  to  the  plaintiffs. 

Ordered  accordingly. 


(201  App.  Div.  266) 

LOWINSON  V.  NEWMAN. 

(Sapreme  Court,  AppeUate  Division,  First  Department.    May  19,  1922.) 

1.  Sales  ^=»  180 (4)— Buyer's  rejection  of  portion  of  goods  because  not  as  speci- 

fied did  not  preolude  subsequent  delivery  within  the  period  spedfled  by  een« 
tract. 

Under  contract  for  delivery  of  specified  pieces  of  cloth  before  a  certain 
date,  buyer's  rejection  of  a  portion  of  the  g09ds  because  not  in  accord- 
ance with  the  contract,  after  acceptance  of  prior  deliveries,  and  seller's 
return  of  check  given  in  payment  therefor,  did  not  preclude  the  seller 
from  making  delivery  within  the  time  specified  in  the  contract 

2.  Sales  ^s»l76(3)— Buyer,  having  rejected  floods  on  one  ground,  could  not  Justi- 

fy rejection  en  other  ground. 

Buyer,  having  rejected  goods  on  the  ground  that  he  had  previously  re- 
scinded the  contract,  could  not  justify  refusal  to  accept  the  goods  on  the 
ground  that  seller  delivered  a  quantity  in  excess  ^of  that  contracted  for 
under  Personal  Property  Iaw,  §  125. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Lowinson  against  Jacob  Newman.  From  judgment 
in  favor  of  the  defendant  entered  upon  a  directed  verdict,  the  plaintiff 
appeals.  Reversed,  and  plaintiff's  motion  for  a  directed  \'erdict 
granted. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Disests  &  Indexes 


Digitized  by 


Google 


254  194  NEW  YORK  SUPPLEMENT  (Sup.  CL 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Bloomberg  &  Bloomberg,  of  New  York  City  (I.  Maurice  Wormser, 
of  New  York  City,  of  counsel,  and  John  E.  Leddy,  of  New  York  City, 
on  the  brief),  for  appellant. 

McLaughlin  &  Stem,  of  New  York  City  (Martin  Lippman,  of  New 
York  City,  of  counsel,  and  Leo  C.  Stern,  of  New  York  City,  on  the 
brief),  for  respondent. 

MERRELL,  J.  The  action  was  to  recover  the  sum  of  $4,077.57 
damages,  together  with  interest,  for  the  alleged  breach  by  defendant 
of  a  written  contract  for  the  sale  of  cotton  goods.  On  or  about  Oc- 
tober 9,  1918,  the  defendant  ordered  of  the  plaintiff  2,000  pieces  of 
plain  cotton  cloth,  ''C.  L.  Collins  &  Co.  make,"  at  IS^^  cents  per  yard, 
delivery  to  be  made  in  December,  1918,  or  January,  1919,  "sooner  if 
can."  On  October  31 ,  1918,  the  plaintiff  delivered  to  the  defendant  446 
pieces  of  said  merchandise,  and  the  defendant  paid  for  the  same  on 
the  day  following.  On  November  18,  1919,  the  plaintiff  delivered  to 
the  defendant  324  pieces  of  the  cloth,  for  which  on  November  20th  the 
defendant  duly  paid  the  plaintiff  the  contract  price.  This  made  770 
pieces,  and  left  a  balance  of  1,230  pieces  stjll  to  be  delivered.  On  or 
about  December  16,  1918,  the  plaintiff  delivered  to  the  defendant  1,244 
pieces  of  cotton  goods  noted  on  the  invoice  to  be  "Collins  goods,"  the 
invoice  relating  to  the  contract  for  the  2,000  pieces.  While  this  deliv- 
ery of  December  16,  1918,  exceeded  by  14  pieces  the  balance  of  the 
goods  due  under  the  contract,  the  de^ndant  accepted  the  same  and 
paid  therefor  at  the  contract  price  on  the  day  of  delivery.  Within  a 
week  thereafter  the  defendant  discovered  that  the  1,244  pieces  of  goods 
contained  in  the  December  16,  1918,  invoice,  and  which  were  mafl^ed 
"Collins  goods,"  were  not  of  the  "C.  L.  Collins  &  Co.  make"  covered 
by  the  contract.  Immediately  thereafter,  and  on  December  23,  1918, 
the  defendant  wrote  the  plaintiff  that  the  goods  were  not  in  accord- 
ance with  the  make  purchased  by  them  under  the  contract,  and  that 
they  then  rejected  the  entire  lot,  and  requested  the  immediate  return  of 
the  moneys  which  they  had  paid  therefor,  and  threatened,  unless  re- 
payment was  made,  that  the  same  would  be  placed  in  the  hands  of 
their  attorneys  for  adjustment.  On  December  26th  the  plaintiff  re- 
turned to  the  defendant  his  check  for  $11,408.22  given  in  payment  for 
the  December  16th  shipment  of  goods,  and  on  the  same  day  the  de- 
fendant acknowledged  receipt  thereof  "in  payment  of  the  1,244  pes. 
of  64  X  60  381/^"  5.35  cloth  returned  to  you,  being  the  merchandise 
covered  by  your  invoice  of  December  16,  1018,  and  which  we  were  com* 
pelled  to  reject  as  not  being  in  accordance  with  our  contract." 

Nothing  further  was  heard  of  the  matter  until  on  January  15th  the 
defendant  wrote  the  plaintiff,  quoting  a  communication  from  his  mill 
to  the  effect  that  shipment  to  the  defendant  of  31  bales  of  goods  had 
been  delayed  owing  to  a  railroad  embargo.  On  the  same  day  and  im- 
mediately upon  receipt  of  this  communication  the  defendant  wrote  the 
plaintiff,  returning  plaintiff's  invoice  sent  in  his  letter  of  January  15th 


Digitized  by 


Google 


Sup.  Ct)  LOWINSON  V.  NEWMAN  265 

(194N.T.S.) 

upon  the  ground  stated  by  defendant  that  "the  contract  C4420  was 
completed  with  your  invoice  of  December  16,  1918,  which  dosed  our 
records  on  this  contract."  On  the  day  following  the  plaintiff  wrote  the 
defendant  as  follows : 

••New  York,  January  16,  1919. 

"Messrs.  Botfaschild  &  Newman,  New  Tork  City — Gentlem^i:  Your  favor  of 
the  16th,  returning  our  letter  of  the  same  date,  and  bill  of  January  14tb,  re- 
ceived. 

"We  note  you  state  that  our  invoice  of  December  16,  1918,  completed  your 
records  on  this  contract  As  the  bill  of  December  16tfi  was  an  error  and  credit- 
ed to  you,  and  the  money  returned,  it  left  the  contract  still  in  force  with  the 
one  uncomikleted  delivery,  whiph  our  invoice  of  January  14th  (again  Inclosed) 
completes. 

"As  stated  in  our  letter  of  January  15th,  these  goods  are  being  held  merely 
due  to  railroad  embargo  against  New  York. 

••Yours  very  truly,  Louis  Lowinson." 

And  on  the  same  day  the  defendant  wrote  the  plaintiff,  in  reply, 
again  returning  .plaintiff's  invoice  and  reasserting  defendant's  position 
that  the  contract  had  been  completed  and  defendant's  records  with  ref- 
erence thereto  closed. 

It  is  plain  from  the  correspondence  that  the  plaintiff  acknowledged 
that  the  delivery  of  the  1,244  pieces,  purporting  to  be  the  balance  of 
the  contract  on  December  16,  1918,  was  not  of  the  goods  covered  by 
the  contract,  and,  after  the  same  had  been  delivered  and  paid  for,  ac- 
cepted a  return  of  the  goods,'  returning  to  the  defendant  the  moneys 
which  he  had  paid  therefor. 

The  position  of  the  plaintiff  is  that,  although  there  had  been  a  faulty 
delivery  on  December  16,  1918,  of  the  balance  of  the  goods  contracted, 
nevertheless  his  tender  of  delivery  of  the  1,240  pieces  on  January  14th 
was  within  the  contract  period,  and  that  the  defendant  was  bound  to  ac- 
cept the  same. 

The  defendant,  on  the  other  hand,  contends  that  the  delivery  of  the 
goods  covered  by  the  contract  was  completed  on  December  16,  1918, 
and  paid  for  by  the  defendant  two  days  later,  and  that  such  transaction 
closed  the  contract. 

[1]  We  are  of  the  opinion  that  the  rejection  by  the  defendant  of  the 
goods  shipped  on  December  16,  1918,  and  the  repayment  to  the  de- 
fendant by  the  plaintiff  of  the  purchase  price  thereof,  did  not  work  a 
rescission  of  the  contract  denying  the  plaintiff  the  right  on  or  before  the 
last  day  of  January,  1919,  to  complete  delivery.  Upon  discovery  of  the 
faulty  delivery  of  December  16th,  the  defendant  took  no  steps  to  re- 
scind the  contract.  Defendant  merely  rejected  "this  entire  lot"  and  de- 
manded repayment  of  the  amount  paid  therefor  by  return  mail.  Plain- 
tiff acceded  to  defendant's  demand,  took  back  the  goods,  and  returned 
to  defendant  his  check  given  in  pa)maent  therefor.  There  was  no  in- 
timation on  the  part  of  defendant  but  that  the  contract  still  remained 
in  full  force,  and  that  plaintiff  would  be  expected  to  deliver  the  balance 
of  the  goods  contracted  for  within  the  contract  period  and  before  the 
last  day  of  January,  1919.  The  tender  that  was  actually  made  by  plain- 
tiff in  January,  1919,  was  of  either  31  or  33  bales,  said  bales  conced- 
ed to  contain  1,240  pieces  of  the  goods  covered  by  the  contract.    No 
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claim  is  made  by  the  defendant  but  that  the  goods  tendered  were  of  the 
kind  covered  by  the  contract  nor  did  the  defendant  refuse  to  accept  the 
goods  tendered  because  the  31  or  33  bales  contained  an  excess  of  10 
pieces  beyond  the  amount  required  to  complete  the  contract. 

We  do  not  think  the  defendant  was  in  any  position  to  rescind  his 
contract  with  plaintiff  when  he  first  attempted  so  to  do  upon  plaintiffs 
tender  of  the  balance  of  the  goods  in  January,  1919.  The  law  is  well 
sctded  that,  where  there  has  been  a  defective  tender  of  goods  con- 
tracted to  be  sold  and  delivered,  and  where  the  position  of  the  buyer 
has  not  been  altered  by  reason  of  such  faulty  tender,  the  seller  may, 
within  the  contract  period,  rectify  his  mistake  and  make  delivery  of 
the  goods  covered  by  the  contract.  In  the  recent  case  of  Portfolio  v. 
Rubin,  196  App.  Div.  316,  187  N.  Y.  Supp.  302,  which  passed  through 
this  court,  Mr,  Justice  Laughlin  said : 

"The  plaintiff  had  a  right,  if  he  acquiesced  in  the  defendant's  objection  to 
part  of  the  goods,  to  replace  the  rejected  goods  by  others  conforming  to  the 
contract" 

Prof.  WiUiston,  in  his  excellent  work  on  Contracts  (volume  3,  p. 
2344) ,  states  the  rule  as  follows : 

"Freqnently  by  the  terms  of  a  contract  a  promisor  is  given  a  period  of  Ume 
at  any  moment  of  which  he  may  make  the  agreed  performance.  Such  a  con- 
tract will  not  be  broken  until  the  agreed  period  has  elapsed.  This  is  true  even 
though  thG  pronUsor  may  have  made  a  defective  attempt  to  perform  at  an 
earlier  day:'    (Italics  are  the  writer's.)  . 

The  same  learned  text-writer,  in  his  work  on  the  Law  of  Sales,  at 
section  459,  thus  enunciates  the  same  rule : 

"  ♦  •  •  Though  the  buyer  may  refuse  the  defective  tender,  it  seems  that, 
if  a  proper  tender  is  thereafter  made  within  such  limit  of  time  as  satisfies  the 
terms  of  the  contract,  the  buyer  is  bound  to  accept.^ 

See,  also,  Cahen  v.  Piatt,  69  N.  Y.  348,  25  Am.  Rep.  203. 

Had  the  defendant  desired  to  rescind  the  contract  by  reason  of  the 
tender  by  plaintiff  in  December,  1918,  of  goods  not  within  the  contract, 
he  should  have  acted  promptly  and  manifested  such  an  intention,  •  He 
did  nothing  of  the  kind.  He  merely  refused  to  accept  delivery  of  the 
December  installment.   He  wrote  plaintiff  as  follows : 

"These  goods  are  not  In  accordance  with  the  make  purchased  by  contract 
or  at  the  mill  as  per  contract,  and  we  therefore  beg  to  advise  you  that  we 
now  reject  this  entire  lot  and  must  request  your  check  by  return  of  mail  for 
the  amount  of  invoice  paid  you.  The  bales  are  still  undelivered  on  dock,  and 
we  absolutely  refuse  to  recognize  them  or  accept  them  in  any  manner,  shape, 
or  form." 

Thereby  defendant  did  not  evidence  any  intent  t6  rescind  the  con- 
tract. He  merely  wrote  plaintiff  that,  because  the  goods  embraced 
in  such  delivery  were  not  of  the  make  covered  by  the  contract,  "we 
now  reject  this  entire  lot,"  and  demanded  return  of  the  moneys  paid 
therefor.  Far  from  manifesting  any  intention  or  desire  to  rescind,  the 
defendant  merely  rejected  the  entire  lot  tendered  by  the  plaintiff  on 
December  16th.    The  market  price  of  the  goods  covered  by  the  contract 
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had  then  declined  some  two  cents  per  )ranL  Suppose  that  the  market 
price  had  risen;  was  there  a  syllable  contained  in  defendant's  com- 
munication rejecting  the  goods  tendered  which  would  have  relieved  > 
plaintiff  from  completing  his  contract  and,  within  the  time  limited,  fur* 
nishing  defendant  with  the  entire  2,000  pieces  for  which  he  had  con- 
tracted? Most  assuredly  not.  The -obligation  on  the  part  of  the  plain- 
tiff was  plain.  Defendant  did  nothing  to  relieve  him  therefrom.  In 
acknowledgment  of  the  return  by  plaintiff  of  his  check  given  in  pay- 
ment of  the  rejected  delivery  of  December  16,  1918,  defendant,  oil 
December  26th  following,  wrote  plaintiff  as  follows : 

"We  beg  to  acknowledge  receipt  of  your  check  for  $114408.22  \n  payment  of 
•  •  •  doth  returned  to  you,  being  the  merchandise  covered  by  your  in* 
voice  of  December  16, 1918,  and  which  we  were  compelled  to  reject  aa  not  being 
in  accordance* with  our  contract 

"Thanking  you  for  your  trouble  in  this  matter,  we  remain." 

Here  again  defendant  manifested  no  intention  to  rescind  the  con- 
tract, for  the  completion  of  which  there  still  remained  to  plaintiff  more 
than  a  month's  time. 

[2]  The  defendant-respondent  makes  much  of  the  fact  that  the  31 
bales  of  goods  tendered  by  plaintiff  in  January,  1919,  contained  an 
excess  of  10  pieces  over  the  undelivered  balance  of  the  goods  covered 
by  the  contract  The  defendant  invokes  the  provisions  of  section  125 
of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  as  added  by  Laws 
Wll,  c.  571,  in  justification  of  his  refusal  to  accept  the  January  tender. 
The  statute  referred  to  does  provide  that,  where  the  seller  delivers  to 
the  buyer  a  quantity  of  goods  larger  than  he  contracted  to  sell,  the  buy- 
er may  accept  the  goods  included  in  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole.  There  would  be  much  force  in  the  position 
of  the  respcmdent  in  this  respect  were  it  not  for  the  fact  that  upon  re- 
jection he  made  no  objection  that  the  tender  was  for  an  excess  amount 
over  the  balance  of  the  goods  for  which  the  parties  had  contracted,  but, 
on  the  contrary,  rejected  the  tender  upon  the  sole  ground  that  he  had 
rescinded  the  contract  in  the  previous  December  by  reason  of  the  er- 
roneous delivery  then  attempted.  Having  taken  that  position,  he  canr 
not  now  claim  the  right  to  reject  upon  another  ground  not  claimed 
when  the  tender  was  refused.  Smith  Co.  v.  Moscahlades,  193  App. 
Div.  126,  183  N.  Y.  Supp.  500;  Littlejohn  v.  Shaw,  159  N.  Y.  188,  53 
N.  E.  810;  Hess  v.  Kaufherr,  128  App.  Div.  526,  112  N.  Y.  Supp.  832. 
In  Hess  v.  Kaufherr,  supra,  at  page  527  of  128  App.  'Div.,  at  page  833 
of  112  N.  Y.  Supp.,  writing  for  a  unanimous  court  in  this  department^ 
Justice  Houghton  said : 

"When  the  refusal  to  acc^t  purchased  goods  Is  based  upon  particular  t>b- 
Jectlona,  formulated  and  deliberately  stated,  aU  other  objections  are  deemed 
waived,  and  the  vendor  to  recover  the  price  need  only  prove  compUance  with 
the  contract  of  sale  in  the  particulars  covered  by  the  stated  objections.'' 

It  follows  that  the  learned  court  at  Trial  Term  erred  in  directing 

a  verdict  in  favor  of  the  defendant,  and  that  the  j'udgment  entered 

thereon  should  be  reversed,  with  costs  to  the  appellant,  and,  both  sides 

having  moved  for  the  direction  of  a  verdict,  plaintiff's  motion  should  be 

194N.Y.8.~17 
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granted,  and  a  verdict  be  directed  in  his  favor  and  against  the  defend- 
ant for  the  sum  of  $4,077^7,  besides  interest,  and  that  thereon  the 
plaintiff  should  have  judgment  against  the  defendant,  with  the  costs  of 
the  action  to  be  taxed.    All  concur. 


(201  App.  Div.  177) 

GARTNER  v.  GOODMAN  et  al. 

(Supreme  COnrt,  Appellate  Diylsion,  Third  Department.    May  3,  1922.) 

1.  Trial  ^=9(59— Reserving  decision  on  motion  for  dismissal  of  complaint  until 

after  verdlot  held  proper. 

Tbe  action  of  the  trial  court  in  reservfng  a  decision  on  a  motion  for 
nonsuit  and  dismissal  of  the  complaint  at  tbe  close  of  the  evidence,  neither 
party  objecting,  and  taking  the  verdict  of  the  Jury,  and  then  deciding  the 
motion,  is  proper  practice. 

2.  Trial  ^=9165— Trial  court  cannot  set  aside  verdict  supported  by  evidence. 

Where  the  trial  court  reserved  a  decision  on  a  motion  to  dismiss  the 
complaint  until  after  the  Jury  had  rendered  a  verdict,  the  court  cannot 
set  aside  the  verdict,  when  there  is  sufficient  evidence  to  sustain  it 

3.  Appeal  and  error  «=» 1 176(5)— Appellate  Division   may  restore  verdict  set 

aside  by  the  trial  court. 

Under  Code  Civ.  Proc.  (  1317,  providing  that  on  reversal  of  a  Judg- 
'  ment  the  Appellate  Division  may  render  such  Judgment  as  the  rights  of 
the  parties  may  demand,  such  court  may  restore  a  verdict  set  aside  by  the 
trial  court ;  there  being  no  errora  in  the  trial  affecting  a  substantial  right 
of  the  parties,  contemplated  by  Civil  Practice  Act,  §  106,  though  the  trial 
court,  without  objection,  reserved  a  decision  on  a  motion  to  dismiss  the 
complaint  made  at  the  close  of  the  evidence. 

Cochrane  and  Hinman,  JJ.,  dissenting  in  part 

Appeal  from  Supreme  Court,  Saratoga  County. 

Action  by  Frank  Gartner  against  Jacob  Goodman  and  another.  From 
a  judgment  dismissing  the  complaint  and  order  setting  aside  verdict  in 
favor  of  plaintiff,  plaintiff  appeals.  Judgment  and  order  reversed,  and 
judgment  directed  for  plaintiff  on  the  verdict  of  the  jury. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Leary  &  Fullerton,  of  Saratoga  Springs  (William  L.  Cohn,  of  Sara- 
toga Springs,  of  counsel),  for  appellant. 

Naylon,  Robinson,  Maynard  &  Bates,  of  Schenectady  (Chatfield  T. 
Bates,  of  Schenectady,  of  counsel),  for  respondents. 

VAN  KIRK,  J.  The  action  was  brought  to  recover  damage  done 
to  plaintiff's  automobile,  which  he  was  driving  from  Ballston  towards 
Schenectady,  and  which  collided  with  an  automobile  truck,  owned  by 
the  respondent,  which  was  standing  at  the  side  of  the  state  road  and 
had  not  the  lights  required  by  statute.  See  Highway  Law,  §  286,  subd. 
2,  added  as  subdivision  1  by  Laws  1910,  c.  374,  as  renumbered  and 
amended  by  Laws  1918,  c.  540,  since  amended  by  Laws  1921,  c.  580. 
The  collision  occurred  about  7 :30  in  the  evening  of  October  27,  1920. 
After  an  examination  of  the  record  wc  are  satisfied  that  there  was  evi- 
dence which  justified  the  court  in  leaving  to  the  jury  to  determine 

^s^For  other  cases  see  same  topic  a  KEY-NUMBER  in  all  Kej  -Numbered  Dlsests  A  Indexes 
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whether  the  colKsion  was  due  to  negligence  on  the  part  of  the  defend- 
ants and  whether  or  not  it  was  contributed  to  by  negligence  on  the  pArt 
of  the  plaintiff;  also  as  to  the  amount  of  damage  suffered. 

At  the  close  bf  the  evidence  the  respondent  renewed  the  motion  made 
at  the  close  of  the  plaintiff's  case  and  also  moved  for  the  direction  of 
a  verdict.    The  court  ruled : 

''I  wUI  reserre  decifllon  on  the  motion  and  tftlte  the  verdict  of  the  Jury." 

The  respondent's  motion  at  the  end  of  the  plaintiff's  case  was  for  a 
dismissal  of  the  complaint  and  a  nonsuit  on  the  ground  that  plaintifl! 
had  failed  to  make  out  a  case.  Neither  party  took  objection  to  the 
court's  ruling  reserving  the  decision  on  respondent's  motion.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $200.  The 
court  then  said; 

"I  now  grant  the  motion  made  at  the  close  of  the  ease  to  dismiss  the  com- 
plaint*  and  set  aside  the  verdict" 

The  court  made  an  order,  dated  June  20,  1921,  reciting: 

"The  defeodant,  at  the  close  of  all  the  testimony  upon  said  trial  having 
regularly  renewed  his  motion  to  dismiss  the  complaint  and  regularly  moved 
for  a  direction  of  a  yerdict  in  favor  of  the  defendant,  on  the  ground  that  a 
cause  of  action  had  not  been  established  against  the  defendant,  and  Justice 
James  McPhlUips,  presiding 'at  said  trial,  having  reserved  decision  upon  said 
renewed  motion  and  said  motion  for  a  direction  of  a  verdict,  and  neither  party 
having  objected  to  the  reservation  of  the  decision  of  Justice  James  McPhll* 
lips  on  said  motion,  and  said  case  liavlng  gone  to  the  jury,  and  the  Jury  having 
brought  in  a  verdict  in  favor  of  the  plaintiff,  in  amount  two  hundred  dollars: 
Now,  therefore,  be  It  ordered  that  the  said  motions  of  the  defendant  be  and 
the  same  are  granted  and  said  verdict  set  aside  with  costs  to  the  defendant** 

A  judgment  that  the  defendant  recover  of  the  plaintiff  the  sum  of 
$71.58,  costs  as  taxed,  was  thereupon  entered. 

[1,  2]  In  reserving  his  decision  upon  the  motion  for  a  nonsuit  and 
dismissal  of  the  complaint,  neither  party  objecting,  and  taking  the  ver- 
dict of  the  jury,  and  thereafter  deciding  the  motion,  the  trial  court  fol- 
lowed practice  that  is  approved.  Bail  v.  N.  Y.,  N.  H.  &  H.  R.  Co., 
201  N.  Y.  355,  94  N.  E.  863.  The  jury  rendered  a  verdict  for  the 
plaintiff  in  the  sum  of  $200.  The  court  set  aside  the  verdict  and  dis- 
missed the  complaint.  There  was  evidence  in  the  case  which  justified 
the  jury  in  finding  a  verdict  against  the  defendant  in  the  amount  fixed 
by  the  jury.    The  judgment  appealed  from  must  therefore  be  reversed. 

[3]  Appellant  asks  that  the  verdict  be  restored  and  Judgment  di- 
rected for  the  plaintiff.  The  record  contains  all  of  the  evidence,  rulings, 
and  exceptions.  We  have  examined  the  record,  and  find  no  error  in 
any  ruling  of  the  trial  court  which  affected  a  substantial  right  of  the 
defendant.  Civil  Practice  Act,  §  106.  The  record  discloses  no  ground 
on  which  the  verdict  should  be  set  aside.  In. restoring  the  verdict  we 
are  not  deciding  any  disputed  question  of  fact  in  the  first  instance,  but 
are  directing  a  judgment  as  found  in  the  trial  court  by  the  jury.  This 
the  court  could  have  done,  it  seems,  before  the  amendment  made  by 
chapter  380  of  the  Laws  of  1912  to  section  1317  of  the  Code  of  Civil 
Procedure,  which  took  effect  September  1,  1912.  Purchase  v.  Matte- 
son,  25  N.  Y.  211 ;  Benedict  v.  Amoux,  154  N.  Y.  715,  726,  49  N.  E. 
326;  Niemoller  v.  Duncombe,  59  App.  Div.  614,  69  N.  Y.  Supp.  88.  af- 
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firmed  without  opinion  172  N.  Y.  621,  65  N.  E.  1120.  In  the  Neimoller 
Case  the  same  practice  had  been  followed  as  was  followed  in  the  case 
at  bar  under  similar  circumstances.  The  trial  court;  after  reserving  ^ 
motion  to  dismiss  and  taking  the  verdict  of  a  jury,  which  found  for  the 
plaintiff,  dismissed  the  complaint.  Neither  party  took  objection  to  the 
reservation  of  the  motion.    The  Appellate  Division  said: 

"The  case  is  therefore  to  be  regarded  as  one  in  which  the  App^ate  Di- 
vision may  direct  such  Judgment  as  either  party  may  be  entitled  to  under  sec- 
tion 1187.  This  also  appears  to  have  been  the  view  of  both  parties  in  prepar- 
ing the  case  which  contains  the  exceptions  on  both  sides." 

Section  1317,  as  amended,  reads: 

"Upon  an  appeal  from  a  Judgment  or  an  order,  the  Appellate  Division  of 
the  Supreme  Court,  or  Appellate  Term,  to  which  the  appeal  is  taken,  may 
reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  Judgment  or  order  ap- 
pealed from,  and  each  interlocutory  Judgment  or  iiftermediate  order,  which  it 
is  authorized  to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  Judgment  of  affirmance.  Judgment 
of  reversal  and  final  Judgment  upon  the  right  of  any  or  ail  of  the  parties, 
or  Judgment  of  modification  thereon,  according  to  law,  except  where  it  may 
be  necessary  or  proper  to  grant  a  new  trial  or  hearing,  when  It  may  grant 
a  new  trial  or  hearing.  When  a  trial  has  been' before  a  Jury,  the  Judgment 
of  the  appellate  court  must  be  rendered  either  upon  special  findings  of  the 
Jury  or  the  general  verdict,  or  upon  a  motion  to.  dismiss  the  complaint  or  to 
direct  a  verdict  A  Judgment,  affirming  wholly  or  partly  a  Judgment,  from 
which  an  appeal  has  been  taken,  shall  not,  expressly  and  in  terms,  award  to 
the  respondent,  a  sum  of  money,  or  other  relief,  which  was  awarded  to  him  by 
the  Judgment  so  atnrmed.  After  hearing  the  appeal,  the  court  must  give  Judg- 
ment, without  regard  to  technical  errors  "or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties." 

See  Civil  Practice  Act,  §  584. 

Under  this  section  we  think  this  court  has  full  power  to  restore  the 
verdict  and  direct  judgment  thereon  in  this  case.  Dochtermann  V.  & 
E.  Co.  V.  Fiss  D.  &  C.  H.  Co.,  155  App.  Div.  162,  170,  140  N.  Y.  Supp. 
72,  appeal  dismissed  206  N.  Y.  577,  101  N.  E.  1100;  Lamport,  as 
Adm'r,  etc.,  v.  Smedley,  213  N.  Y.  82,  106  N.  E.  922;  Middleton  v. 
Whitridge,  213  N.  Y.  499,  507,  108  N.  E.  192,  Ann.  Cas.  1916C,  856; 
Herrman  v.  U.  S.  Trust  Co.,  221  N.  Y.  143,  116  N.  E.  865. 

In  the  Dochtermann  Case  the  trial  court  set  aside  the  verdict  and  dis- 
missed the  complaint.  The  Appellate  Division  reversed  the  judgment 
of  the  Trial  Term,  reinstated  the  verdict,  and  directed  judgment  there- 
on. In  the  Court  of  Appeals  a  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  Appellate  Division  had  unanimously  decided  that  the 
verdict  was  supported  by  the  evidence  and  that  no  question  of  law  was 
involved,  was  granted.    208  N.  Y.  577,  101  N.  E.  1100.  ^ 

In  the  Lamport  Case,  the  court  held  that,  under  this  amended  sec- 
tion, the  appellate  court  has  power  in  all  actions,  whether  legal  or  equi- 
table, to  render  whatever  new  decree  the  justice  of  the  case  required, 
except  where  the  trial  under  review  lias  been  before  a  jury. 

"The  limitations  upon  the  power  of  the  appellate  court  in  the  latter  class  of 
cases  we  need  not  now  consider." 

In  the  Herrman  Case,  the  Court  of  Appeals  held  that,  in  an  action  to 
recover  on  contract,  in  which  the  jury  rendered  a  verdict  in  favor  of 
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the  plaintiff,  and  the  trial  court  set  aside  the  verdict  and  ordered  a 
new  trial,  the  Appdlate  Division  had  power  to  reinstate  the  verdict,  and, 
on  the  stipulation  of  the  parties  that  it  be  reduced  to  an  amount  named, 
to  direct  judgment  for  the  amount  to  which  it  was  reduced.  The  court 
said: 

"That  practice  does  not  lead  to  any  encroachment  upon  the  functions  of  the 
Jury.  The  defendants  had  their  case  tried  by  the  Jury  once,  and  they  have 
no  constitutional  risht  to  two  Jury  trials." 

Where  it  is  not  necessary  to  grant  a  new  trial  because  of  the  insuflS- 
ciency  of  the  evidence  to  support  the  verdict  found  and.  set  aside,  or 
because  of  errors  committed  at  the  trial,  the  appellate  court  may  direct 
the  judgment  on  the  verdict  which  the  trial  court  should  have  directed. 
The  cases  holding  to  the  contrary  were  all  decided  before  the  amend- 
ment of  section  1317  of  the  Code  of  Civil  Procedure  in  1912.  See 
Paltey  v.  Egan,  200  N.  Y.  83.  93  N.  E.  267. 

The  judgment  and  order  appealed  from  should  therefore  be  reversed, 
and  judgment  for  the  plaintiff  directed  upon  the  verdict  of  the  jury, 
with  costs  to  the  appellant.  All  concur,  except  COCHRANE*  P.  J., 
and  HINMAN,  J.,  who  vote  for  reversal  and  new  trial. 


<201  App.  Div.  717) 

TOWN  OF  ALBION  v.  RYAN  et  al. 

(Snpreme  Oonrt,  Appellate  Division,  Tonrtb  Department.    May  S,  1922.) 

f.  Highways  <s=» 1 05 (I)— Municipality  Is  obarged  with  duty  of  malntalnliia  as  trus- 
tee for  the  publio. 

Sghways  are  created  for  public  convenience  by  voluntary  dedication 
of  the  owner  or  by  the  exercise  of  the  right  of  eminent  domain,  and, 
though  the  absolnte  control  of  the  highways  and  the  direction  of  their  nse 
is  in  the  liCgislatnre,  the  municipality  is  charged  with  the  duty  of  keep- 
ing them  in  repair  as  trustee  of  the  public. 
2.  Highways  ^=» 1 53— Abutting  owner  can  encroach  only  for  temporary  purpose 
and  with  reasonablo  regard  to  rights  of  others. 

Though  an  owner  abutting  on  a  highway  may,  if  necessary,  temporarily 
and  reasonably  eneroadi  thereon  and  interfere  with  public  trafBc,  such  ob- 
struction nniBt  not  only  be  temporary,  but  necessary  in  the  transaction 
of  the  business  of  him  who  obstructs,  and  reasonable  as  regards  the  rights 
of  others,  in  view  of  Highway  Law,  fS  52,  53-a.  regarding  obstructions, 
and  Penal  Law,  {  1530,  making  unlawful  obstruction  of  a  public  highway 
a  public  nuisance  and  a  crime. 
S.  Highways  «=>i5S— Abottlng  owner  cannot  excavate  large  qoanflty  of  stone  un- 
der highway  wttheut  providing  for  travel. 

An  owner  of  land,  abutting  on  the  highway  is  not  entitled  to  obstruct 
the  highway  for  the  length  of  time  which  would  be  required  to  enable  him 
to  remove  from  thereunder  a  large  quantity  of  stone,  even  though  he 
provided  a  different  route  for  public  traveL 
4.  Highways  «=s»l59(2>~Dlssotntlon  of  temporary  Inlunoflon  against  obstniotlon 
of  highway  for  removal  of  stone  held  erroneous. 

An  order  vacating  a  temporary  injunction  against  the  obstruction  of  a 
highway  to  enable  abutting  owner  to  remove  therefrom  a  large  quantity 
of  stone,  nnless  the  municipality  should  agree  for  the  removal  of  the  stone 
and  the  temporary  use  of  a  different  highway,  the  abutting  owner  to  fur- 
nish a  bond  for  the  performance  of  its  agreonent,  was  nnanthorized,  oe» 
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if  within  the  discretion  of  the  trial  Judge,  was  an  abnse  of  such  discre- 
tion, and  will  be  reversed*  and  the  Injunction  reinstated,  with  leave  to  de- 
fendants to  apply  for  modification  permitting  them  to  remove  the  stone, 
if  they  can  do  so  without  interfering  with  the  surface,  or  by  providing  a 
bridge  permitting  travel  across  the  excavation,  and  on  condition  they 
will  give  bond  to  secure  the  municipality  against  U&bility  for  damages 
to  travelers  upon  the  highway. 
5.  Highways  ^=> 1 53— Abutting  ownef  has  right  to  remove  minerals  by  tunneling 
witliout  disturbance  of  surface. 

The  owner  of  land  abutting  upon  the  highway  has  a  right  to  remove 
minerals  from  under  the  highway  by  tunneling  in  such  a  manner  as  not 
to  disturb  the  surface. 
Hubbs,  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Town  of  Albion  against  James  H.  Ryan  and  others. 
From  an  order  vacating  a  temporary  injunction  obtained  by  the  plain- 
tiff, unless  the  plaintiff  on  or  before  January  12,  1922,  enters  into  an 
agreement  with  the  defendants  providing  for  the  quarrying  by  the 
defendants  of  the  stone  underneath  the  highway  mentioned  in  said  com- 
plaint, and  for  the  temporary  use  by  the  public  of  the  highway  or  road 
mentioned  and  described  in  the  said  answer,  ♦  ♦  ♦  the  defendants 
to  furnish  a  bond  to  the  plaintiff  on  such  agreement,  the  form  and 
substance  of  which  is  to  be  approved  by  the  justice  at  Special  Term, 
and,  in  the  event  that  the  parties  hereto  are  unable  to  agree  as  to  the 
terms  of  said  agreement,  the  same  shall  be  settled  by  said  undersigned 
justice  upon  notice  of  three  days,  plaintiff  appeals.  Reversed,  and 
order  granting  injunction  reinstated,  with  leave  to  defendants  to  apply 
for  permission  to  modify  it,  as  indicated. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Thompson  Bros,  and  Frederic  M.  Thompson,  all  of  Albion,  for  ap- 
pellant. 

Fluhrer,  Reed  &  White,  of  Albion,  for  respondents. 

DAVIS,  J.  The  respondents  are  the  owners  of  lands  abutting  a  pub- 
lic highway  in  the  town  of  Albion,  described  as  much  traveled  by  the 
plaintiff,  but  denied  by  the  defendants.  The  defendants  have  for  some 
time  engaged  in  quarrying  Medina  sandstone  on  said  premises.  They 
allege  that  they  have  quarried  and  sold  all  the  valuable  stone  that  may 
be  taken  from  the  tract  lying  south  of  the  highway,  and  that  a  valu- 
able deposit  lying  about  10  feet  beneath  the  surface  and  about  20  feet 
in  thickness  extends  underneath  the  highway  for  a  distance  of  about 
450  feet  along  said  highway,  which  they  desire  to  remove. 

They  applied  to  the  town  board  and  the  town  superintendent,  re- 
questing permission  to  excavate  said  highway,  which  application  vras 
denied.  Whereupon  it  was  asserted  in  their  behalf  that,  if  such  con- 
sent was  not  given,  the  defendants  would  proceed  to  excavate  said 
highway  without  permission  and  quarry  out  the  stone  under  the 
highway  abutting  their  premises.  This  they  proceeded  to  do,  obstruct- 
ing the  highway  with  fences,  and  creating  a  temporary  road  adjacent 
thereto  to  which  they  diverted  the  public  travel.    The  plaintifF  broug^ht 

action,  asking  that  the  defendants  be  perpetually  enjoined  and  restrain- 
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ed  from  interfering  with  said  highway,  and  be  required  to  remove'  the 
fences  and  to  repair  any  damage  done  to  said  highway.  A  temporary 
injunction  was  obtained  pending  the  determination  of  the  action,  and 
this  injunction  was  vacated  under  the  conditions  heretofore  stated.- 

[1  ]  I  think  the  order  vacating  the  injunction  was  unauthorized,  and, 
if  it  may  be  regarded  as  an  exercise  of  discretion,  there  was  an  abuse 
of  such  discretion.  Highways  are  created  for  public  convenience,  to 
give  to  the  public  the  privilege  of  passage.  A  highway  is  created  by 
voluntary^  dedication  of  the  owner  of  the  fee,  or  by  the  exercise  of  the 
right  of  eminent  domain  on  the  part  of  the  state  or  municipality,  with 
compensation  to  the  owner.  The  absolute  control  of  the  highways  and 
the  direction  of  their  use  is  in  the  Legislature,  but  the  municipality  is 
charged  with  the  duty  of  maintaining  and  keeping  highways  in  repair 
for  public  use  as  a  trustee  of  tfie  people  of  the  state.  Adamson  v.  Nas- 
sau Electric  R.  Co.,  89  Hun,  261,  34  N.  Y.  Supp.  1073. 

Section  52  of  the  Highway  Law  (Consol.  Laws,  c.  25),  as  amended 
by  Laws  1914,  c.  196,  provides: 

"Obstructions,  within  the  meaning  of  this  section,  shall  include  •  •  ♦ 
fences  •  •  *  erected  within  the  bounds  of  the  hifi:hwny.  •  •  •  It 
shall  be  the  duty  of  each  owner  or  occupant  of  lands  situate  along  the  highway, 
to  remove  all  obstructions  within  the  bounds  of  the  highway,  which  have  been 
placed  there,  either  by  themselyes  or  by  their  consent.  •  •  •  If  temporary 
obstructions  •  •  •  are  not  removed  within  five  days  after  the  service  of  a 
notice,  personally  or  by  mail,  upon  such  owner  or  occupant,  requesting  the 
same  to  be  done,  the  town  superintendent  shall  remove  such  obstruction. 
♦  ♦  •  The  expense  thereby  incurred  shall  be  paid  •  •  •  and  the 
amount  [of  expense]  thereof  shall  be  charged  against  such  owner." 

Section  53-a  (added  by  Laws  1910,  c.  567,  as  amended  by  Laws  1913, 
c.  80)  provides : 

"The  necessary  obstruction  of  a  highway  by  •  •  •  other  temporary 
obstruction  shall  only  be  allowed  if  a  highway  other  than  a  state  or  county 
highway  under  a  permit  granted  by  the  county  superintendent  upon  the 
written  request  of  the  town  superintendent,  and  if  a  state  or,  county  high- 
way  under  a  permit  granted  by  the  commissioner  of  highway^!' 

By  section  1530  of  the  Penal  Law  (Consol.  Laws,  c.  40)  the  unlaw* 
f ul  Interference  with  or  the  obstruction  of  a  public  highway  is  declared 
to  be  a  public  nuisance  and  a  crime. 

[2,  3]  It  is  true  that  an  abutting  owner  may,  if  necessary,  tempora- 
rily and  reasonably  encroach  upon  the  street  and  temporarily  interfere 
with  public  travel,  where  his  own  convenience  and  necessity  require 
it,  without  the  creation  of  what  in  the  law  is  deemed  a  nuisance ;  but 
such  obstruction  must  not  only  be  temporary,  but  necessary  in  the 
transaction  of  the  business  of  him  who  obstructs  the  highway  and  rea- 
sonable as  regards  the  rights  of  others.  Tinker  v.  N.  Y.,  O.  &  W.  Rj 
Co.,  157  N.  Y.  312,  51  N.  E.  1031.  But  in  the  case  under  consideration 
the  obstruction  is  neither  temporary  nor  reasonable.  The  defendanti 
nowhere  say  how  long  the  interruption  of  public  travel  may  continue 
while  they  are  excavating  this  large  amount  of  sandstone.  Very  like- 
ly it  will  be  for  years.  They  have  already  excavated  a  trench  20  feet 
wide  and  5  feet  deep,  north  and  south,  across  the  entire  width  of  the 
highway.  Their  deposit  lies  10  feet  below  the  surface  and  is  about 
20  feet  in  thickness,  and  defendants  admit  it  will  be  necessary  to  ex- 
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cavttte  about  30  feet  below  the  surface  of  the  ground,  and  the  deposit 
extends  for  a  distance  of  450  feet  along  the  highway.  It  will  there- 
fore be  no  trifling  task  to  excavate  and  remove  earth  and  sandstone 
covering  a  space  450  feet  long,  4  rods  wide,  and  30  feet  in  depth,  and 
to  fill  up  such  excavation  and  restore  the  surface  in  a  condition  for  pub- 
lic travel.    In  37  Cyc.  208,  it  is  said : 

"A  systematic  and  continued  encroachment  upon  a  public  highway,  al- 
though for  the  purpose  of  carrying  on  a  lawful  business,  is  unjustifiable." 

Cases  in  several  jurisdictions  are  cited  as  authority  for  this  princi- 
ple which  really  needs  no  citation  to  sustain.  The  owner  may  mine 
under  the  highway,  or  he  may  dig  up  the  soil,  provided  he  does  not  in- 
terfere with  the  public  convenience.  Jones  on  Easements,  §  479.  Pub- 
lic rights  of  way  are  rights  in  gross.    Id.  §  422. 

A  question  very  similar  to  the  one  presented  here  was  passed  on  by 
this  court  in  Town  of  Clarendon  v.  Medina  Quarry  Co.,  102  App.  Div. 
217,  92  N.  Y.  Supp.  530.  There  the  judgment  granted  after  trial,  and 
appealed  from,  perpetually  enjoined  and  restrained  the  defendant  from 
making  any  excavations  in  or  obstructing  the  highway  in  any  manner, 
provided  "that  the  defendant  shall  have  the  right  to  quarry  out  the 
stone  underneath  the  said  highway,  but  while  doing  so  it  must  main- 
tain the  same  open  to  the  passage  of  the  public  and  unobstructed  to 
the  full  width  of  the  highway,  *  *  *  and  not  interfere  with  the 
free  and  uninterrupted  use  of  said  highway  for  public  tra\iel,  or  the 
working  and  control  of  said  highway  by  the  highway  commissioner  of 
said  town."  It  appeared  that  the  highway  was  little  traveled.  Upon 
appeal  the  judgment  was  modified,  on  the  ground  that  there  was  no 
reason  why  it  should  be  kept  open  to  its  full  width  while  the  quarrjnngf 
was  going  on,  or,  if  bridged,  why  the  bridge  should  be  four  rods  wide. 
It  was  said : 

"Much  the  safer  and  better  way  to  take  care  of  the  travel  while  the  quarry- 
ing is  being  done,  would  be  to  build  a  road  south  of  and  adjacent  to  the  high- 
way and^  use  that.  •  •  •  Very  likely  the  commissioner  cannot  be  com- 
pelled to  permit  such  a  temporary  change  in  the  roads ;  but,  if  he  woul4  do 
BO,  it  would  simplify  matters  very  matevially.  In  case  of  his  refusal  to 
accept  such  temporary  road,  the  defendant  should  only  be  required,  yrhile 
quarrying,  to  keep  a  passageway  open  within  the  limits  of  the  highway  upon 
the  surface  of  the  ground,  or  by  bridges  of  width  sufficient  to  enable  teams  to 
pass  each  other  thereon  and  keep  it  in  good  repair." 

Provision  was  required  for  protecting  the  town  against  loss  growing 
out  of  injuries  of  persons  and  property  by  reason  of  the  obstructions 
and  interference  with  the  highway  and  public  travd,  and  also  for  its 
restoration.  The  judgment  was  modified  accordingly,  but  there  is  much 
to  be  said  in  favor  of  the  principle  stated  by  Stover,  J.,  dissenting,  that: 

'^he  fundamental  doctrine  is  that  the  public  is  at  all  times  entitled  to  the 
free  and  uninterrupted  use  of  the  highways,  and  that  any  one  seeking  to  exer- 
cise rights  in  the  highway  must  do  so  in  subordination  to  the  general  rights  of 
the  public  as  above  stated." 

[4]  The  act  of  the  defendants  in  defiance  of  public  authority  in  thus 
obstructing  and  diverting  public  travel  and  occup3ring  and  destroying 
the  public  highway  to  such  an  extent  without  provision  for  damage  or 
restoration  was  originally  an  unauthorized  and  lawless  act,  which  places 
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them  in  a  very  unfavorable  position  before  the  court  It  may  be  that 
upon  a  trial  the  evidence  will  disclose  that  they  have  substantial  rights 
that  ought  to  be  protected,  even  at  the  expense  of  prolonged  incon- 
venience to  the  public.  The  extent  of  those  rights,  the  public  incon- 
venience to  be  caused,  the  time  during  which  the  work  must  be  contii>- 
ued,  and  the  ability  or  willingness  of  the  defendants  to  restore  the 
highway,  and  many  other  questions  cannot  be  determined  on  the  plead- 
ings and  affidavits,  and  can  be  properly  determined  only  upon  a  trial 
of  the  issues. 

[5]  The  defendants  have  a  right  to  tunnel  beneath  the  surface  and 
remove  their  mineral  deposit,  provided  they  can  do  so  without  inter- 
ference with  the  surface  of  the  highway ;  ibut  if  their  operations  con- 
template a  long,  protracted  interference  with  the  siu*face,  the  public 
•rights  are  superior,  and  until  the  controverted  questions  are  settled  the 
rights  of  the  defendants  must  yield,  and  those  of  the  public  be  pro- 
tected.. 

The  order  vacating  the  injunction  should  be  reversed,  with  $10  costs 
to  the  appellant,  and  the  order  granting  the  injunction  reinstated,  with 
leave  to  the  defendants  to  apply  at  Special  Term  for  permission  to 
modify  the  order,  so  that  they  may  be  permitted  for  a  limited  time  to 
excavate  in  certain  portions  of  the  highway  while  keeping  a  safe  and 
convenient  way  open  therein  for  public  travel,  or  by  bridging  the  ex- 
cavation by  a  safe  and  secure  bridge  of  sufficient  width,  so  that  two 
vehicles  may  conveniently  pass,  which  shall  be  kept  in  good  repair; 
and  by  furnishing  an  indemnity  bond  protecting  the  town  against  lia- 
bility and  loss  growing  out  of  injuries  to  persons  and  property  by  rea- 
son of  such  obstructions  and  interference  with  the  highway  and  public 
travel,  and  insuring  its  restoration. 

Order  reversed,  with  $10  costs  and  disbursements,  and  injunction 
reinstated,  with  leave  to  defendants  to  apply  at  Special  Term  to  modify 
the  injunction  order  in  accordance  with  the  terms  and  conditions  stated 
in  the  opinion.  All  concur,  except  HUBBS,  J^  who  dissents,  and 
votes  for  affirmance. 


(201  App.  DiY.  3S9 

O'CONNELL  V.  OXONNELL. 

(Supreme  Court,  Appellate  Blvlsion,  First  Department    May  19,  1922.) 

Mariiaaa  ^3»58(7)— A  wife  who  bad  been  induoed  te  marry  busband  by  false 
representations  that  he  was  not  addicted  to  the  nee  of  drugs  held  entitled  to 
annulment  of  marriage. 

A  wife  whQ  bad  married  on  the  husband's  representatfone  (hat  h6  was 
not  addicted  to  the  use  of  drugs  or  narcotics,  when  in  fact  he  was  a  physi- 
cal wreck  and  a  drag  addict  beyond  the  hope  of  reformation,  and  who 
would  not  have  married  him  if  she  had  known  that  such  representations 
were  false,  and  who  did  not  cohabit  with  him  after  discovery  of  the  falsity 
thereof,  held  entitled  to  annulment  of  marriage  on  the  ground  of  fraud 
under  Code  C^v.  Proc.  {  1750. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Martha  O'Connell  against  Frank  O'Conndl.  Judgment 
dismissing  complaint  after  a  trial  at  Special  Term,  and  pUuntijff  ap- 
peals.   Reversed  and  rendered. 
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See,  also.  199  App.  Div.  958,  191  N.  Y.  Supp.  165. 
Argued  before  CLARKE,  P.  J.,  ;and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Maurice  Brandt,  o{  New  York  City  (George  Cohen,  of  New  York 
City,  on  the  brief),  for  appellant. 

MERREIX,  J.  This  action  is  brought  by  the  plaintiff  to  obtain  a 
judgment  declaring  her  marriage  with  the  defendant  null  and  void  by 
reason  of  fraud  alleged  to  have  been  practiced  upon  her  by  the  defend- 
ant, and  as  the  result  of  which  fraud  the  plaintiff  was  induced  to  marry 
the  defendant.  In  her  complaint  the  plaintiff  also  asks  the  decree  of 
the  court  that  May  O'Connell,  the  infant  child  of  the  parties,  be  de- 
clared the  legitimate  child  of  the  plaintiff  herein. 

The  fraud  of  which  the  plaintiff  complains  consisted  in  defendant's  • 
representation  to  her,  prior  to  the  marriage  of  the  parties,  that  he  was 
not  addicted  to  the  use  of  drugs  or  narcotics,  and  upon  the  faith  of 
which  the  plaintiff  was  induced  to  marry  the  defendant. 

The  parties  were  married  on  May  1,  1917,  at  the  city  of  New  York, 
and  thereafter  lived  and  cohabited  together  as  husband  and  ^fe  for 
a  little  less  than  a  year.  One  child,  May  O'Connell,  was  born  of  the 
marriage,  and  at  the  time  of  the  trial  was  two  years  of  age.  The  sum- 
mons was  served  upon  the  defendant  by  publication,  and  there  has  been 
ho  appearance  in  the  action  by  or  on  behalf  of  said  defendant.  The 
proofs  were  presented  to  the  court  upon  defendant's  default  in  appear- 
ing or  answering  herein,  and  upon  such  proofs  the  court  found  as 
facts :  That  tlie  plaintiff  and  the  defendant  were  married  at  the  city  of 
New  York  on  said  1st  day  of  May,  1917;  that  at  the  time  of  such  mar- 
riage the  plaintiff  was  and  ever  since  has  been  a  resident  of  the  state 
of  New  York;  that  prior  to  the  1st  day  of  May,  1917,  the  defendant, 
for  the  purpose  of  inducing  the  plaintiff  to  contract  marriage  with  him, 
represented  to  the  plaintiff  that  he  was  a  man  of  good  personal  habits, 
and  particiilarly  and  specifically  represented  to  the  plaintiff  'that  he 
was  not  addicted  to  the  use  of  any  drugs,  narcotics,  or  stimulants ;  that 
the  plaijitiff,  relying  upon  said  statements  and  believing  them  to  be  true, 
contracted  marriage  with  the  defendant  at  the  time  and  place  afore- 
said and  cohabited  with  the  defendant  for  a  period  of  about  eleven 
months;  that  the  said  statements  made  by  the  defendant  as  to  the 
condition  of  his  health  and  his  freedom  from  bad  habits  aforemen- 
tioned were  wholly  false  and  untrue  when  made,  and  were  known  by 
the  defendant  to  be  false  and  untrue,  and  were  made  with  the  intent 
to  deceive  and  defraud  this  plaintiff  and  to  induce  her  to  marry  the  de- 
fendant ;  that  the  defendant,  for  a  considerable  time  prior  to  his  mar- 
riage to  the  plaintiff,  was  not  a  man  of  good  habits,  but  particularly  and 
specifically  was  addicted  to  the  use  of  narcotics  called  heroin  and 
cocaine,  which  the  defendant  repeatedly  and  continuously  used  by 
means  of  inhalation  and  hypodermic  injections;  and  that  the  defendant 
was  on  several  occasions  prior  to  his  marriae^e  placed  in  various  institu- 
tions for  the  purpose  of  attempting  to  effect  a  cure  of  said  habits, 
which  cures  were  unsuccessful;  and  that  the  said  defendant  was  still 
possessed  of  said  bad  habits  at  the  time  of  his  marriage;  that  subse- 
quent thereto  he  was  dishonorably  discharged  from  the  United  States 
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army  by  reason  of  his  rq>eated  use  of  heroin,  one  of  ^d  narcotic 
drugs  aforementioned;  that  since  the  discovery  by  the  plaintiff  of  said 
fraud  practiced  upon  her  she  has  not  voluntarily  or  otherwise  cohabited 
with  the  defendant;  that  there  is  one  child  of  the  marriage.  May 
O'Conneil,  two.  years  of  age. 

The  facts  as  thus  found  by  the  court  were  fully  sustained  by  the 
proofs  presented  upon  the  tnal.  Notwithstanding  the  facts  as  thus 
found,  the  learned  trial  court  refused  to  grant  the  plaintiff  judgment 
annulling  her  marriage  with  the  defendant.  We  think  the  trial  court 
erred  in  thus  denying  the  plaintiff  the  relief  which  she  sought,  and  to 
which  we  think  she  was  entitled  upon  the  proofs  presented.  While 
our  attention  is  not  directed  to  any  case  directly  in  point,  where  miar- 
riage  has  been  annulled  by  reason  of  a  Hke  fraud  perpetrated  upon  the 
complaining  party,  still  we  see  no  reason  why  the  broad  provisions  of 
the  statute  authorizing  the  annulment  of  a  marriage  contracted  as  the 
result  of  the  perpetration  of  fraud  should  not  apply  to  the  facts  pre- 
sented in  the  case  at  bar.  This  action  was  brought  and  the  proofs  pre- 
sented to  the  court  prior  to  the  time  the  Civil  Practice  Act  became  effec- 
tive. Section  1750  of  the  Code  of  Civil  Procedure,  then  in  force,  pro- 
vided that  an  action  to  annul  a  marriage,  on  the  ground  that  the  con- 
sent of  one  of  the  parties  diereto  was  obtained  by  fraud,  might  be 
maintained  at  any  time  by  the  party  whose  consent  was  so  obtained. 
Said  section  further  provided  that  the  marriage  should  not  be  annulled 
on  the  ground  of  fraud,  if  it  appeared  that  at  any  time  before  the  com- 
mencement of  the  action  the  parties  voluntarily  cohabited  as  husband 
and  wife  with  full  knowledge  of  the  facts  constituting  the  fraud.  As 
before  stated,  the  trial  court  found  upon  the  evidence  presented  that 
since  the  discovery  by  the  plaintiff  of  the  fraud  perpetrated  upon  her  by 
the  defendant  she  has  not  voluntarily  or  otherwise  cohabited  with  the 
defendant. 

The  leading  case  with  reference  to  the  annulment  of  a  marriage  for 
fraud  is  that  of  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467,  67  N.  E. 

63,  63  L.  R.  A.  92,  95  Am.  St.  Rep.  609.  In  that  case  Judge  Gray, 
writipg  for  a  unanimous  court,  said  n74  N.  Y.  at  page  472,  67  N.  E. 

64,  63  L.  R.  A.  92,  95  Am.  St.  Rep.  609) : 

"It  is  a  general  rule  that  every  misrepresentation  of  a  material  fact,  made 
with  the  Intention  to  induce  another  to  enter  into  an  agreement  and  without 
which  he  would  not  have  done  so,  justifies  the  court  In  vacating  the  agree- 
ment. It  is  obvious  that  no  one  would  obligate  himself  by  a  contract,  If 
he  knew  that  a  material  representation  entering  into  the  reason  for  his  con- 
sent was  untrue.  There  fs  no  yaUd  reason  for  excepting  the  marriage  con- 
tract from  the  general  rule.** 

In  that  case  the  representation  of  the  defendant  was  as  to  a  fact,  ex- 
cept for  the  truth  of  which  the  necessary  consent  of  the  plaintiff  would 
not  have  been  obtained  to  the  marriagre.  And  (174  N,  Y.  at  page  473, 
67  N.  E.  65,  63  L.  R.  A.  92, 95  Am.  St.  Rep.  609),  the  court  said: 

**The  plaintiff  had  a  right  to  rely  upon  the  defendant's  statement  of  a  fact, 
tlie  truth  of  which  was  known  to  her  and  unlsnown  to  him,  anc^  he  was  nn- 
d^*  no  obligation  to  verify  a  statement  to  the  truth,  of  which  she  had  pledged 
Iierself.  It  was  a  gross  fraud,  and,  upon  reason,  as  upon  authority,  I  thinls  it 
afforded  a  sufficient  ground  for  a  decree  annulling  the  marriage  contract.  The 
jurisdiction  of  a  court  of  equity  to  annul  a  marriage  for  fraud  in  obtaining  it 
was  early  asserted  in  this  state  by  the  Court  of  Chancery  at  a  time  when  the 
limited  powers  of  coortB  of  law  were  Inadequate  for  the  purpose.    Thla  Jo^ 
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risdlction  wai  expressly  rested  upon  the  general  power  to  vacate  contraete  in 
all  cases  where  they  had  been  procured  by  fraud.  From  this  general  jurisdic- 
tion of  equity  a  contract  of  marriage  was  not  regarded  as  being  excepted,  \f  hen 
the  assent  to  it  was  the  result  of  artifice,  or  of  gross  fraud." 

And  (174  N.  Y.  at  page  474,  67  N.  E.  65,  63  L.  R.  A.  92,  95  Am. 
St.  Rep.  609)  Judge  Gray*says : 

"Our  attention  has  been  called  to  cases  in  the  courts  of  this  state  and  <*f 
other  states  which  seem  to  hold  a  different  doctrine  upon  the  subject  of  the 
judicial  annulment  of  a  marriage  contract  Whatever  may  be  said  in  ex- 
planation, or  in  dltferentiation,  I  think  it  is  sufficient  that  we  rely  upon  the 
plain  proyision  of  our  statute  and  upon  the  application  to  the  case  of  a  con- 
tract of  marriage  of  those  salutary  and  fundamental  rules,  which  are  applica- 
ble to  contracts  generally  when  determining  their  validity.  If  the  plaintifT 
proves  to  the  satisfaction  of  the  court  that,  throu^  misrepresentation  of  some 
fact,  which  was  an  essential  element  in  t^e  giving  of  his  consent  to  the  con- 
tract of  marriage,  and  which  was  of  such  a  nature  as  to  deceive  an  ordinarily 
prudent  person,  he  has  been  victimized,  the  court  is  empowered  to  annul  th*i 
marriage." 

In  Svenson  v,  Svenson,  178  N.  Y.  54,  70  N.  E.  120,  the  Court  of 
Appeals  held  that  equity  would  annul  a  marriage  upon  the  ground  of 
fraud  where  one  of  the  parties  at  the  time  of  its  celebration  was  afflicted 
with  a  chronic,  contagious,  and  hereditary  venereal  disease,  which  fact 
was  known  to  and  concealed  by  him,  and  from  which  he  had  practical- 
ly recovered  at  the  time  of  the  application  for  its  annulment.  In  the 
case  at  bar  there  is  more  than  mere  concealment  of  the  fact  that  the 
defendant  was  a  drug  addict.  The  testimony  presented  to  the  trial 
court,  and  upon  which  the  trial  court  found  the  fact  to  be,  showed 
that,  for  the  purpose  of  inducing  the  plaintiff  to  marry  the  defendant, 
the  defendant  falsely  and  fraudulently  represented  to  her  that  he  was 
not  addicted  to  the  use  of  any  drugs,  narcotics,  or  stimtdants,  and  that 
the  plaintiff  relied  upon  and  believed  said  statements  of  the  defendant, 
and,  believing  them  to  be  true,  contracted  marriage  with  the  said  de- 
fendant. The  evidence  of  the  plaintiff  is  to  the  effect  that,  had  she 
known  that  the  defendant  was  addicted  to  the  use  of  any  drug  or  nar- 
cotic, she  would  not  have  married  him.  In  EH  Lorenzo  v.  Di  Lorenzo, 
supra,  the  Court  of  Appeals  said  fl74  N.  Y.  at  page  472,  67  N.  E.  64, 
63  L.  R.  A.  92,  95  Am.  St.  Rep,  609) : 

"While,  then.  It  is  true  that  marriage  contracts  are  based  upon  considera- 
tions peculiar  to  themselves,  and  that  public  policy  is  concerned  with  t)ie 
regulation  of  the  family  relation,  nevertheless,  our  law  considers  marriage  in 
no  other  light  than  as  a  civil  contract.  Kiijek  v.  Goldman,  150  N.  T.  176. 
The  free  and  full  consent  which  Is  of  the  essence  of  all  ordinary  contracts  Is 
expressly  made  by  the  statute  necessary  to  the  validity  of  the  marriage  con- 
tract.   The  minds  of  the  parties  must  meet  in  one  intention." 

The  Court  of  Appeals  said  further  (174  N.  Y.  at  pag-e  471,  67  N. 
E.  64,  63  L.  R.  A.  92,  95  Am.  St.  Rep.  609),  after  quoting  from  and 
stating  the  Code  provisions  with  reference  to  the  annulment  of  mar- 
riages : 

"This  language  is  broad,  and  warrants  but  the  one  reasonable  oonstractlon, 
,.that  the  fraud  must  be  material  to  that  degree  that,  had  it  not  been  practiced* 
■the  party  deceived  would  not  have  consented  to  the  marriage.". 
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In  Domsdike  v.  DomscUce,  138  App.  Div.  454,  122  N.  Y.  Supp.  892, 
the  Appellate  Division,  Second  Department,  held  that  a  marriage,  al^. 
though  consummated,  will  be  annulled  for  fraud  where  the  woman  on 
inquiry  of  her  intended  husband  stated  that  she  had  been  the  wife  of 
a  man  then  deceased,  and  that  he  was  the  father  of  her  child,  when  in 
truth  she  had  been  his  mistress,  and  the  child  was  a  bastard,  if  the 
plaintiff  did  not  cohabit  with  her  after  the  ^scovery  of  the  fraud, 
and  this  although  such  misrq>resentation  did  not  go  to  die  essentiaUa  of 
the  marriage  contract,  as  prior  chastity  is  not  a  necessary  qualification 
for  marriage,  but  chastity,  if  insisted  upon,  may  be  made  an  essen- 
tiad  qualification.  It. was  further  hdd  in  Domschke  v.  Domschke,  su- 
pra, that  such  misrepresentation  may  be  ground  for  an  annulment  of 
the  marriage  for  fraud,  because  as  matter  of  law,  it  may  be  material 
upon  the  question  of  consent,  which  is  essential  to  the  contract  of  mar*- 
riage.  After  collecting  authorities  in  support  of  the  decision  of  the 
court  in  that  case,  Justice  Jenks  sums  up  the  whole  matter  thus: 

"Nor  can  we  giye  a  better  rule  for  dedding  the  question  than  this:  If  the 
fraud  be  such  that  had  It  not  been  practiced,  the  ctmtract  would  not- have 
been  toAde,  or  the  transaction  completed,  then  it  is  material  to  it;  but,  it  it  be 
shown  or  made  probable  that  the  same  thing  would  have  been  done  by  the  par- 
ties in  the  same  way  if  the  fraud  had  not  been  practiced,  it  cannot  be  deemed 
material/* 

The  plaintiff  testified  that  she  would  not  have  entered  into  the  mar- 
riage contract  with  the  defendant  had  she  known  that  he  was  addicted 
to  3ie  use  of  narcotics,  and  the  court  has  found  the  fact  to  be  that  by 
reason  of  these  representations  the  plaintiff  was  induced  to  marry 
him. 

A  recent  decision  in  this  court  supports  the  contention  of  the  ap- 
pellant herein,  and,  we  think,  requires  a  reversal  of  the  judgment  ap- 
pealed from  and  the  granting  to  plaintiff  of  the  decree  which  she 

seeks.    In  Harris  v.  Harris, App.  Div. ,  193  N.  Y.  Supp,  936, 

the  action  w^s  brought  to  obtain  an  annulment  of  the  marriage  upon 
the  ground  of  fraud,  it  being  claimed  by  the  plaintiff  that  the  defend- 
ant was  an  ex-convict  and  a  man  of  bad  character,  and  that  she  did 
not  know  such  fact  at  the  time  of  the  marriage.  The  plaintiff  testified 
that  she  had  known  the  defendant  about  two  months  before  the  mar- 
riiaJEre,  and  the  defendant  represented  to  her  that  he  was  a  commission 
broker.  Haintiff  offered  in  evidence  the  records  of  the  Court  of  Spe- 
cial Sessions  disclosing  that  the  defendant  had  been  convicted  of  crimes 
on  seven  different  occasions,  each  of  said  crimes  being  of  grand 
larceny,  with  the  exception  of  one  where  the  defendant  was  convicted 
of 'an  attempt  to  commit  the  crime  of  grand  larceny.  It  also  appears 
that  the  defendant  had  spent  much  of  his  time  for  the  last  15  years 
prior  to  his  marriage  in  prison.  Notwithstanding  these  proofs,  the 
trial  court  refused  to  grant  a  decree  of  annulment.  Upon  appeal  to 
this  court  the  judgment  of  the  trial  court  was  reversed,  and  a  decree 
of  annulment  granted. 

In  the  case  at  bar  we  think  the  proofs  presented  a  much  stronger 
case  requiring  the  granting  of  the  relief  which  the  plaintiif  seeks. 
Plaintiff  was  induced  to  enter  into  the  contract  of  marriage  with  the 
defendant  upon  reliance  upon  his  representations  that  he  was  a  man 


Digitized  by 


Google 


270  IM  NfiW  YO&K  SOPPLBMJ&ZfT  (SUp.  (X 

of  good  habits,  and  not  addicted  to  the  use  of  drug^  or  narcotics.  The 
evidence  shows  beyond  any  question  that  these  representations  were 
false  and  untrue,  and  that,  when  made,  the  defendant  was  a  physical 
wreck  and  a  drug  addict  beyond  the  hope  of  reformation.  The  j^ain- 
tiff  testified  and  the  court  has  found  that  such  false  and  untruthful 
statements  were  made  by  the  defendant  to  the  plaintiff  with  intent  to 
deceive  and  to  defraud  the  plaintiff  and  to  induce  her  to  marry  the  de- 
fendant, and  that,  relying  upon  and  believing  said  statements  to  be 
true,  the  plaintiff  contracted  said  marriage.  We  see  no  reason  why 
the  court  should  not  have  granted  the  equitable  relief  which  the  plain- 
tiff sought  in  this  action  and  to  which  she  was  clearly  entitled  under 
the  facts  as  found  by  the  court.  It  would  be  a  cruel  injustice  to  com- 
pel the  plaintiff  to  go  through  life  bound  by  ties  of  marriage  to  a  dope- 
fiend  past  all  hope  of  redemption,  where  it  so  clearly  appears  that  she 
was  induced  to  contract  such  alliance  by  fraud  and  deceit. 

The  judgment  dismissing  the  plaintiff's  complaint  should  be  reversed, 
with  costs,  and  a  decree  should  be  granted  annulling  the  marriage  of  the 
parties  and  decreeing  that  the  infant  child  of  the  parties,  May  O'Con- 
nell,  ife  the  leeitimate  child  of  the  plaintiff  herein,  with  costs  to  the  t)lain- 
tiff  against  the  defendant. 

Present  order  for  settlement.    All  concur. 


(201  Ai>p.  Dlv.  22S) 

JOSEPH  LORIA,  Inc.,  v.  STANTON  CO.  et  al. 

(Snpreme  Court,  Appellate  Division,  First  Department    May  19,  11)22.) 

Vendor  and  purchaser  ^s» 1 30 (2) —Purchaser  of  real  estate  held  entitled  to  mar- 
ketable title. 

A  purchaser  under  a  contract  for  the  snle  of  real  estate  Is  entitled  to  a 
marketable  title,  and  is  not  compelled  to  take  a  title  which  is  subject  to 
a  probable  claim  of  dower,  or  which  may  have  to  be  defended  by  litiga- 
tion. 

Appeal  from  Snpreme  Court,  New  York  County. 

Action  by  Joseph  Loria,  Inc.,  against  the  Stanton  Company  and  oth- 
ers, to  compel  the  specific  performance  of  a  contract  for  the  sale  of 
real  estate.  From  a  judgment  dismissing  the  complaint,  and  direct- 
ing plaintiff,  as  purchaser,  to  perform  such  contract  under  defendants* 
counterclaim,  plaintiff  appeals.  Reversed,  counterclaim  dismissed,  and 
cause  remanded. 

See,  also,  115  Misc.  Rep.  640,  190  N.  Y.  Supp.  131. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Nathan  Burkan,  of  New  York  City  (Louis  D.  Frohlich,  of  Nci^v  York 
City,  of  counsel),  for  appellant. 

Griggs,  Baldwin  &  Baldwin,  of  New  York  City  (Peter  F.  McAllister, 
of  New  York  City,  of  counsel),  for  respondents. 

CLARKE,  P.  J.  In  the  contract  between  the  parties  the  defendants 
agreed  to  convey  to  the  plaintiff  certain  premises  upon  Twenty-Fiftli 

^=;»For  o^er  casoB  see  sapie  topto  A  KBY-NUMBIER  In  all  Key-Numbered  Diseeta  ft  Indexes 
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street  in  the  city  of  New  York  by  a  full-covenant  deed.  A  part  of 
the  prenuses  was  formerly  owned  by  Joseph  D.  Carroll  in  his  lifetime 
to  the  extent  of  a  one-third  interest  Carroll  died  on  November  23, 
1912,  leaving  him  surviving  a  widow,  Martha  L.  Carroll,  and  a  child, 
Lorena  Carroll.  He  left  upwards  of  $1,300,000  in  personal  property 
and  an  interest  in  real  estate  amounting  only  to  about  $17,000.  Of  this 
real  estate,  the  premises  in  questicMi,  consisting  of  an  undivided  one* 
third  interest,  were  a  part.  In  his  will  he  created  several  trusts.  He 
left  a  trust  of  $50,000.  the  income  of  which  should  be  paid  to  his  wife 
for  life.  By  a  codicil  thereafter  executed  he  left  another  $50,000 
trust,  the  income  of  which  should  be  paid  to  his  wife  for  life,  or  im- 
til  she  remarried.  There  were  various  other  specific  trusts  created, 
to  the  extent  of  about  $400,000.  He  then  provided  in  the  sixteenth 
paragraph  of  his  will  that— 

'*AU  of  the  rest,  residue,  and  remainder  of  my  estate,  both  personal  and 
real,  of  whatsoever  nature  and  wheresoever  situate,  I  give,  devise  and  be- 
queath to  my  executors  and  trustees,  hereinafter  named,  in  trust,  however,  for 
the  following  uses  and  purposes." 

The  trust  created  by  this  paragraph  was  for  the  benefit  of  his  daugh- 
ter during  life,  with  other  disposition  after  the  death  of  the  daughter; 
There  was  no  provision  in  the  will  that  the  benefits  thereby  given  to 
the  wife  were  to  be  in  lieu  of  dower.  The  defendants  tendered  a  full- 
covenant  deed,  which  was  objected  to  by  the  plaintiff  upon  the  ground 
that  the  widow  6i  Joseph  D.  Carroll  was  entitled  to  a  dowet  interest 
in  part  of  the  premises  in  question.  The  defendants  contend  that  the 
provisions  of  the  will  were  so  incompatible  with  the  assertion  of  a 
dower  interest  of  the  wife  that  the  provision  in  favor  of  the  wife  must 
be  read  as  in  lieu  of  dower,  and  for  failure  to  elect  to  sue  for  her 
dower  the  widow  has  forfeited  all  claim  thereto,  and  tljey  refused  to 
attempt  to  secure  or  furnish  a  release  of  dower  executed  by  Martha  L. 
Carroll. 

The  trial  court  has  held  with  the  defendants,  and  has,  in  effect,  com- 
pelled the  plaintiff  to  accept  the  title  upon  the  ground  that  the  pro- 
vision for  the  widow  was  intended  to  be  in  lieu  of  dower,  and  that  she, 
having  accepted  the  income  under  the  trust  created  by  the  will,  has 
forfeited  all  right  of  dower  in  said  premises.  115  Misc.  Rep.  640,  190 
N.  Y.  Supp.  131. 

In  Cerf  v.  Diener,  210  N.  Y.  156, 104  N.  E.  126,  it  is  held: 

"A  purchaser  under  a  contract  for  the  sale  of  real  estate  is  entitled  to  a 
marketflhle  title  and  will  not  be  compelled  to  take  property,  the  possession  of 
irhich  he  may  be  obliged  to  defend  by  liti^tton,  or  to  receive  a  title  that  is 
subject  to  probable  claims  by  another,  or  that  will  not  be  reasonably  free  froifi, 
any  doubt  which  will  interfere  with  its  market  value.** 

Martha  L.  Carroll  is  still  living,  and  makes  claim  for  dower  in  these 
premises  owned  by  her  husband  at  his  death,  and  asserts  that  she  had 
no  knowledge  of  the  ownership  by  her  husband  of  these  premises  un- 
til about  the  time  of  the  commencement  of  this  action.  The  question 
thus  presented  is  not  whether  under  the  will  of  Joseph  D.  Carroll  the 
widow  was  put  to  an  election,  but  whether  she  might  make  a  claim  to 
dower  which  would  either  render  the  title  unmarketable  or  would  sub- 
ject the  vendee  to  a  probable  action  by  the  widow  in  assertion  of  her 
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dower  right.  In  other  words,  a  vendee  is  not  required  to  take  title 
whereby  he  buys  a  probable  litigation.  Martha  L.  Carroll  is  not  a  party 
to  this  action,  and  no  adjudication  herein  can  conclude  her  in  any  at- 
tempt that  she  might  hereafter  make  to  have  her  dower  admeasured. 
While,  of  course,  in  this  action  it  cannot  be  determined  that  Mrs. 
Carroll  is  entitled  to  dower,  it  is  clear  that  the  claim  is  not  fanciful  nor 
unsubstantial.  The  law  of  this  state,  as  presented  by  the  cases,  was 
painstakingly  considered  in  an  extreme  case,  where  there  were  many 
equitable  considerations  presented  against  the  claim  of  dower,  in  Roessle 
V.  Roessle,  163  App.  TAv.  344,  148  N.  Y.  Supp.  659,  affirmed  171  App. 
Div.  944, 156  N.  Y.  Supp.  1142,  affirmed  223  N.  Y.  55!2, 119  N.  E.  1075. 
The  will  involved  in  that  case  had  been  executed  in  Washington,  D.  C, 
where  testator  resided.    It  provided,  inter  alia : 

"All  the  rest,  residue  and  remainder  of  my  estfite,  of  every  kind  and  descrip- 
tion, real,  personal  and  mixed,  wheresoever  and  howsoever  situated,  now  owned 
or  that  may  hereafter  be  acquired  by  me,  I  give,  devise  and  bequeath  unto  my 
wife,  Nelly  Taylor  Roessle,  my  son,  Elwood  Osbom  Roessle,  and  my  daughter, 
Marion  Louise  McKinney  absolutely  and  in  fee  simple,  share  and  share  alike." 

He  appointed  his  wif  fe  and  his  son-in-law  executors,  and  all  parties 
proceeded  upon  the  theory  that  the  will  disposed  of  all  the  residue 
equally  to  the  three,  share  and  share  alike.  There  was  no  contention 
but  that  under  the  law  of  the  District  of  Columbia  the  terms  of  the  will 
barred  dower.  But  testator  left  some  real  estate  situate  in  the  state 
of  New  York.    This  court  there  said : 

"In  14  Cyc.  888  it  is  said:  *The  widow's  riffht  to  dower  Jn  her  husband's 
lands,  the  time  and  manner  of  assigning  the  same,  and  the  causes  by  which  it 
may  be  defeated  are  all  determined  by  the  law  of  the  place  where  the  property 
subject  to  dower  is  located/  ♦  ♦  ♦  The  dowress  is  the  'favorite  of  the 
law,'    Matthews  v.  Duryee,  43  N.  T.  (4  Keyes)  525." 

This  court  further  said : 

"So  far  afi  the  real  estate  located  In  this  state  is  concerned,  the  law  is 
settled ;  that  the  provision  of  the  wiU  for  the  wife  must  be  so  clearly  Incom- 
patible with  the  preservation  of  her  dower  right  as  to  compel  the  conclusion 
that  that  was  what  the  testator  intended ;  that  where  there  is  any  room  for 
doubt  it  must  be  resolved  in  favor  of  the  dower  right  •  •  •  There  Is  no 
force  in  the  claim  of  an  estoppel  or  waiver,  because  it  is  conceded,  and  the 
court  found,  that  appellant  knew  nothing  of  her  rights  under  the  New  York 
law  until  a  short  time  prior  to  the  commencement  of  this  action.  She  could 
not  waive  a  right  of  whi<ih  she  had  no  knowledge." 

In  the  case  at  bar  the  widow's  claim  has  sufficient  support  within 
the  authorities  to,  make  the  title  at  least  a  doubtful  one  and  one  which 
would  probably  subject  the  vendee  to  an  action  for  the  admeasurement 
of  the  widow's  dower,  and  such"  title  under  all  the  authorities  is  not  one 
which  the  vendee  is  required  to  accept  under  the  contract  in  question. 

The  judgment  should  therefore  be.  reversed,  with  costs,  the  counter- 
claim dismissed,  and  the  action  should  be  remitted  to  the  Special  Term, 
to  determine  the  damages  to  which  the  plaintiflp  is  entitled  by  reason 
of  defendants'  breach  of  their  contract.  Settle  order  on  notice.  All 
concur. 
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(202  App.  Div.  e5) 

WARD  V.  DONOVAN  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Departinent.  May  24,  1922.) 

Attorney  aad  client  <ss»l5a-0n  cflejifs  settlement  with  railroad,  attorney  held 
entitled  to  reoover  agreed  oenpensatlen  from  railroad. 

Where  a  client  contracted  with  his  attorney  to  pay  35  per  cent  of  the 
amount  received,  in  case  of  a  settlement  of  his  claim  against  a  railroad, 
and  client  settled  direct  in  consideration  of  the  railroad's  contracting  to 
pay  $4,800  and  to  protect  client  against  his  attorney's  claim,  held,  that  the 
railroad  was  liable  to  the  attorney  for  35  per  cent,  of  an  amount  based 
on  the  theory  that  $4,800  was  65  per  cent  of  the  settlement 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Hamilton  Ward  against  Frederick  J.  Donovan  and  others. 
From  the  judgment  entered  on  a  verdict,  plaintiff  appeals.  Affinned 
as  modified. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Irving  W.  Cole  and  Dana  L.  Spring,  both  of  Buffalo,  for  appellant. 

Raymond  C;  Vaughan,  of  Buffalo,  for  respondents. 

SEARS,  J.  The  plaintiff,  an  attorney  and  counselor  at  law,  on  the 
14th  day  of  March,  1919,  was  retained  by  Frederick  J.  Donovan,  then 
an  infant,  through  his  guardian  ad  litem,  to  prosecute  a  cause  of  ac- 
tion which  Donovan  claimed  to  have  against  the  defendants  New  York 
Central  Railroad  Company  and  the  Director  General  of  Railroads  for 
personal  injuries  arising  out  of  a  railway  accident.  A  written  contract 
was  entered  into  between  the  plaintiff  and  the  defendant  Donovan, 
through  his  guardian,  which  contained  the  following  language : 

•'The  said  Frederick  J.  Donovan  agrees  to,  and  hereby  does,  retain  the  said 
Hamilton  Ward  to  act  as  his  attorney  to  prosecute  his  claim  and  cause  of 
action,  and  agrees  to  pay  the  said  Hamilton  Ward  •  ♦  ♦  thirty-five  per 
cent  (35%),  in  case  said  cause  of  action  la  settled  after  it  goes  upon  the  day 
calendar  or  is  tried,  ^  ^  *  of  the  amount  received  or  recovered  in  such 
settlement  or  litigation,  in  addition  to  the  taxable  costs  and  disbursements.** 

After  Donovan  became  21  years  of  age,  he  ratified  this  contract. 
Pursuant  to  the  contract,  the  plaintiff  in  this  case  caused  an  action  to  be 
brought  by  Donovan  against  the  New  York  Central  Ra^'lroad  Company 
and  the  Director  General  o£  Railroads  in  the  Supreme  Court,  and  later 
caused  the  action  to  be  placed  upon  the  day  calendar  of  the  Erie  Coun- 
ty Trial  Term  for  trial.  While  the  action  was  on  the  day  calendar,  the 
defendants  in  that  action,  through  an  employee,  John  A.  La  Roque, 
settled  Donovan's  action  and  claim  with  'Donovan  direct.  This  occurred 
in  Pennsylvania,  where  Donovan  lived.  At  the  time  of  making  the  set- 
tlement. La  Roque  was  presented  with  a  copy  of  the  contract  of  retainer 
between  Donovan  and  the  plaintiff.  The  settlement  was  evidenced  by 
two  instruments — one  a  release  signed  by  Donovan,  in  which  it  is  stated 
that  the  sole  cpnsideration  was  $4,800,  receipt  of  which  was  acknowl- 
edged By  the  other  instrument,  signed  by  La  Roque,  the  defendants  in 
that  action  agreed  '*to  protect  Frederick  J.  Donovan  against  any  legal 
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lien  Attorney  Hamilton  Ward  may  have  on  account  of  contract  or  ac- 
tion in  Supreme  Court,  Erie  County,  against  the  United  States  Railroad 
Administration  and  the  New  York  Central  Railroad  Company." 

Previous  to  completing  the  transaction  Donovan  consulted  a  'Penn- 
sylvania lawyer,  but  the  setdement  was  made  without  the  knowledge 
of  the  plaintiff  in  this  case  or  of  the  attorneys  for  the  defendants  in  the 
Donovan  action,  or  even  of  the  claim  department  of  the  railroad  com- 
pany in  Buffalo.  At  the  time  the  settlement  was  made.  La  Roque  told 
Donovan  that  the  settlement  would  cost  the  railroad  and  the  Director 
General  somewhere  in  the  neighborhood  of  $7,500  on  the  basis  of  the 
$4,800  payment  to  Donovan. 

Plaintiff  brought  this  action  to  foreclose  his  lien  upon  Donovan's 
cause  of  action  (Fischer-Hansen  v.  Brooklyn  Heights  R.  Co.^  173  N. 
Y.  492,  66  N.  E.  395),  and  claimed  to  be  entitled  to  recover  from  the 
defendants  New  York  Central  Railroad  Company  and  the  Director 
General  of  Railroads  upon  the  theory  that  only  65  per  cent,  of  ^  the 
amount  of  the  settlement  had  been  paid  to  Donovan,  while  the  railroad 
and  the  Director  General  contended  that  the  entire  amoimt  of  the  con- 
sideration for  the  release  has  been  paid  to  Donovan,  and  that  the  at- 
torney's lien  must  be  calculated  on  the  $4,800  alone. 

We  are  of  the  opinion  that  the  plaintiff's  contention  is  correct.  We 
are  not  dealing  here  with  a  dishonest  attempt  to  deprive  the  plaintiff 
of  his  compensation  which  the  courts  will  brush  aside,  but  with  the 
exercise  in  good  faith  of  the  undoubted  right  of  an  individual  to  ter- 
minate his  own  litigation.  Matter  of  Snyder,  190  N.  Y.  66,  82  N.  E* 
742,  14  L.  R.  A.  (N.  S.)  1101,  123  Am.  St.  Rep.  533,  13  Ann.  Cas.  441. 
The  plaintiff's  claim  for  compensation  was  recognized  in  the  transac- 
tion and  protected  by  the  agreement.  The  plaintiff  does  not  assail  the 
settlement  but  bases  his  claim  upon  it. 

The  plaintiff's  compensation,  according  to  his  contract,  was  to  be 
computed  upon  the  "amount  received  or  recovered  in  such  settlement 
or  litigation."  Although  Donovan  personally  received  but  $4,800,  he 
was  at  the  same  time  relieved  from  the  obligation  which  he  would 
otherwise  have  had  of  paying  his  attorney.  Too  much  stress  should 
not  be  laid  upon  the  word  "received."  The  clear  intention  of  the  con- 
tract was  to  base  the  lawyer's  compensation  upon  the  amount  for  which 
settlement  was  made.  In  this  case  settlement  was  not  made  for  the 
sum  of  $4,800,  but  for  the  sum  of  $4,800,  plus  the  lawyer's  compen- 
sation as  fixed  by  the  contract  of  retainer. 

Judge  Vann,  in  discussing  the  lien  of  an  attorney  in  Fischer-Hansen 
V.  Brooklyn  Heights  Railroad  Co.,  supra,  said: 

"The  right  of  the  parties  to  thus  settle  is  absolute  and  the  settlement  de- 
termines the  cause  of  action  and  liquidates  the  claim.  This  necessarily  In- 
volves the  reciprocal  rig:ht  of  the  attorney  to  follow  the  proceeds  of  the  set- 
tlement,  and  if  they  have  been  paid  over  to  the  ellent»  to  insist  that  his  8har» 
be  ascertained  and  paid  to  him,  for  the  defendant  is  estopped!  from  saying 
that  with  notice  of  the  lien  he  parted  with  the  entire  fund.    •    •    • 

"So  a  lien  upon  a  claim  or  a  cause  of  action  follows  the  fond  created  by  a 
settlement  of  the  claim,  which  thereupon  ceases  to  exist  It  attaches  to  the 
amount  agreed  upon  in  settlement  the  instant  that  the  agreem^it  Is  made^ 
and  if  the  defendant  pays  over  to  the  client  without  providing  for  the  lien 
of  the  attorney,  he  violates  the  rights  of  the  latter  and  must  stand  the  conae- 
quences.    We  think  that  the  plaintiff  had  a  lien  upon  the  sum  whidi  the  de- 
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takdant  agreed  to  pay  to  extingnlali  the  caiiaevof  action,  and  tbat  die  law 

wui  uot  perxmt  it  to  say  that  it  has  nottiing  in  its  hands  to  satisfy  it  The  lien 
was  not  affected  by  the  adjustment,  but  leaped  from  the  extinguished  cause  of 
action  to  the  amount  agreed  upon  in  settlement" 

It  was  the  duty  of  the  defendants  in  the  Donovan  action  to  retain 
such  a  portion  oi  the  settlement  as  was  necessary  to  satisfy  the  attor- 
ney's lien,  and  payment  in  full  to  the  client  would  have  been  made  at 
the  risk  of  having  to  pay  a  second  time  to  the  attorney  the  amount  to 
which  he  wafe  entitled.  In  this  view  there  can  bd  no  doubt  that  the 
amount  of  the  settlement  retained  by  the  defendants  New  York  Central 
Railroad  Company  and  the  Director  General  of  Railroads  for  payment 
to  the  plaintiff  as  was  agreed  was  a  part  of  the  settlement  upon  which 
the  plaintiff's  compensation  must  be  based. 

We  have  not  overlooked  the  case  of  Pilkington  v.  Brooklyn  Heights 
Railroad  Co.,  49  App.  Div.  22,  63  N.  Y.  Supp.  211,  but  that  case  was 
decided  before  the  Fischer-Hansen  Case  was  determined  by  the  Court 
of  Appeals,  and,  in  view  of  the  language  of  the  opinion  in  the  latter 
case  quoted  above,  we  disagree  with  the  reasoning  of  the  opinion  in 
the  former. 

The  matter  here  decided  was  not  involved  in  Sargent  v.  McLeod, 
155  App.  Div.  21,  139  N.  Y.  Supp.  666,  as  the  plaintiff  there  sought  to 
recover  only  on  the  basis  of  the  amount  received  by  the  client. 

In  view  of  the.  finding  that  the  railroad  as  well  as  the  Director  Gen- 
eral promised  payment  of  compensation  to  the  plaintiff,  no  appeal  hav- 
ing been  taken  by  any  party  but  the  plaintiff,  neither  the  railroad  nor  the 
Director  General  is  in  position  to  question  responsibility  for  paytnent 
of  the  plaintiff's  claim. 

A  new  finding  is  made  to  the  effect  that  the  settlement  was  for 
$7,428.61,  and  judgment  should  be  modified  by  increasing  the  recovery 
to  $2,628.61,  with  interest  thereon  from  June  3,  191?,  and,  as  so  modi- 
fied, affirmed,  with  costs  to  the  appellant.    All  concur. 


(201  App.  Div:  213)  ' 

HISER  V.  DAVIS,  Director  General  of  Railroads. 

(Supreme  Court,  Appellate  Division,  First  Department    May  5,  1922.)i 

1.  Death  (8=>99  (4)— $14,000  for  death  of  father  held  not  excessive. 

A  verdict  of  $14,000  In  favor  of  an  8  months  old  child  for  the  death  of 
Its  father,  who  was  2.S  years  old,  strong,  in  good  health,  of  good  habits,  and 
earning  $1,400  a  year,  held  not  excessive. 

2.  Conrts  ^=;>97(5)— Deolslans  of  federal  ooiirts:  prevail  in  detornilnlng  whether 

decedeot,  for  whose  death  action  is  hrought  under  federal  Employers'  Liahility 
Act  was  engaged  In  Interstate  commerce. 

In  an  action  under  the  federal  Employers'  Liability  Act  (U.  S.  Comp. 
St.  H  8%7-8665),  decisions  of  the  federal  courts  should  prevail,  in  de- 
termining whether  decedent  was  engaged  in  interstate  oonunerce  at  the 
time  of  the  injury  causing  his  death. 

3.  Commerce  ^s>2&— Workman,  killed  while  towerina  smokestack  carrying  smoke 

from  boilers  used  In  heating  water  for  interstate  ferryboats,  held  engaged  In 
''interstate  commerce.'? 

A  worlnnan,  killed  while  lowering  a  smokestack  carrying  smoke  trom 
boilers  used  in  heating  water  for  his  employer's  ferryboats  engaged  in 
interstate  trafhc,  and  in  heating  the  ferry  house  used  in  connection  tliere- 

>Bee  41  Sut.  4Slr  |  SOS;  PrM.  PKics.  lUnh  U,  vm.  May  14.  a»»«  and  IftsvBh  M.  Utt. 
41  sut  1789,  1793,  1794,  42  Stat  — . 
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wlth»  was  ^gaged  in  "interstate  commerce,"  wittiin  federal  Env^loyeraT 
Liability  Act  (U.  S.  Oomp.  St  §8  8657-8665). 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

4.  Bastards  (8s»IO— Death  ^s»3l(8)— Child  of  bigamous  parent  held  legitimatized 

and  entitled  to  compensation  for  father's  death. 

A  child  of  parents  who,  while  CJode  Civ.  Proc.  8  1*^45,  was  in  effect, 
married  in  good  faith,  believing  that  a  former  husband  of  the  wife  waa 
dead,  was  properly  legitimatized  after  the  annulment  of  the  marriage, 
and  hence  entitled  to  compensation,  under  federal  Bmplpyers*  Liability 
Act  (U.  S.  Oomp.  St.  §§  8657-8665),  for  the  death  of  its  father. 

5.  Judgment  <e=>478— Decree  legitimatizing  child   not  subject  to  collateral   at- 

tacic,  on  appeal  from  Judgment  In  Its  favor  for  death  of  Its  father. 

A  decree  legitimatizing  the  child  of  parents  whose  marriage  was  an- 
nulled because  the  former  husband  of  the  wife  still  lived  is  not  susceptible 
to  collateral  attack  on  appeal  from  a  judgment  in  favor  of  the  child  in  an 
action  by  her  mother,  as  administratrix,  for  the  death  of  the  father. 

•Appeal  from  Supreme  Court,  Bronx  County. 

Action  by  Mabel  Burke  Hiser,  as  administratrix  of  Lawrence  R. 
Hiser,  deceased,  against  James  C.  Davis,  Director  General  of  Rail- 
roads, etc.  From  a  judgment  on  a  verdict  for.  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING. 
PAGE,  and  MERRELL,  JJ. 

Alex  S.  Lyman,  of  New  York  City  (William  Mann,  of  New  York 
City,  of* counsel),  for  appellant. 

Thomas  J.  O'Neill,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  on  the  brief),  for  respondent. 

MERRELL,  J.  This  action  was  brought  by  the  administratrix  of  the 
estate  of  Lawrence  R.  Hiser,  deceased,  to  recover  of  the  Director  Gen- 
eral of  Railroads  and  the  New  York  Central  Railroad  Company  dam- 
ages for  the  death  of  plaintiff's  intestate  as  the  result  of  the  defend- 
ant's negligence.  Oh  motion  at  the  trial  the  complaint  was  dismissed 
as  against  the  New  York  Central  Railroad  Company;  and  the  summons 
and  complaint  were  amended  so  as  to  substitute  as  sole  party  defend- 
ant James  C.  Davis,  Director  General  of  Railroads,  as  designated  a^ent 
under  the  Transportation  Act  of  1920.  The  action  was  brought  under 
the  federal  Employers'  Liability  Act  (35  Stat.  65,  c.  149,  as  amended 
by  36  Stat.  291,  c.  143  [U.  S.  Comp.  St.  §§  8657-8665]),  and  the  plain- 
tiff recovered  at  the  trial  a  verdict  in  the  sum  of  $14,000  as  compensa- 
tion to  Lavinnie  Ruth  Hiser,  the  infant  child  of  the  parties,  and  on  this 
verdict  judgment  has  been  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  Director  General  of  Railroads  designated  agent  aforesaid 
for  the  sum  of  $14,226.41.  The  usual  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  made  and  denied,  and  the  appeal  is  also  from 
the  order  denying  said  motion. 

The  plaintiff  alleges  that  at  the  time  plaintiff's  intestate  was  lolled, 
on  October  2,  1919,  said  intestate  was  employed  by  the  defendant  and 
was  then  engaged  in  interstate  commerce.  Aside  from  the  amount  of 
the  recovery,  which  the  appellant  claims  is  excessive,  only  two  ques- 
tions are  presented  upon  this  appeal :  First,  as  to  whether  or  not,  at 
the  time  of  his  death,  plaintiff's  intestate  was  engaged  in  interstate  com* 
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merce,  within  the  provisions  of  the  f edetal  Employers'  Liability  Act ; 
and,  second,  whether  or  not  the  recovery,  which  was  for  the  benefit 
of  Lavinnie  Ruth  Hiscr,  who  was  the  child  of  the  plaintiff  and  said 
intestate,  can  be  upheld. 

[1]  I  do  not  think  the  recovery  of  $14,(XX)  in  favor  of  the  infant 
child  of  the  intestate  was  excessive.  At  the  time  he  was  killed,  as 
the  result  of  the  alleged  negligence  of  the  defendants,  plaintiff's  in- 
testate was  a  yotmg  man,  23  years  of  age,  a  strong  man,  in  good  health, 
and  of  good  habits.  His  child,  for  whose  benefit  the  recovery  was  had, 
was,  at  the  time  of  his  death,  8  months  of  age,  and  was  entitled  to  be 
furnished  by  her  father  with  an  education  and  support  until  she  became 
of  age.  The.  deceased  was  earning  substantially  $1,400  a  year  when 
he  was  killed.  Under  existing  conch tions,  a  recovery  of  $14,000  by  the 
plaintiff  for  the  infant  child  cannot  be  said  to  be  excessive. 

At  the  time  of  his  death  plaintiff/s  intestate  was  employed  by  the 
Director  General  of  Railroads,  operating  the  New  York  Central  Rail- 
road, as  one  of  a  gang  engaged  in  machinists'  repair  work.  At  the 
time  of  the  accident  this  gang  was  engaged  in  taking  down  an  old 
smokestack  on  the  defendant's  ferry  house  at  Forty-Second  street,  ad- 
jacent to  the  ferry  running  from  that  street,  in  the  city  of  lUcw  York, 
to  Wcehawken,  in  the  state  of  New  Jersey.  This  smokestack  was 
being  removed  for  the  purpose  of  erecting  a  new  one  in  its  place.  The 
boilers  from  which  the  smokestack  led  were  used  in  heating  the  def Aid- 
ant's ferry  house  dining  the  cold  months,  and  also  in  furnishing  hot 
water  to  the  ferryboats  operated  by  the  defendant.  Plaintiff's  intes- 
tate was  working  on  the  roof  of  the  building,  splicing  a  gin  pole  to  be 
used  in  lowering  the  old  smokestack.  WUle  engaged  in  such  work 
he  was  called  down  to  the  main  dock  to  work  t^on  a  snatch  plug  there, 
made  necessary  by  the  operation  of  lowering  the  smokestack,  and  while 
so  engaged  was  caught  between  the  ferry  and  the  dock,  and  crushed  by 
an  in-coming  ferryboat.  No  warning  whatever  wis  given  the  deceas- 
ed of  the  approach  of  said  boat.  No  question  is  raised  but  that  the 
death  of  plaintiff's  intestate  was  the  result  of  defendant's  negligence, 
nor  is  any  claim  made  that  the  intestate  was  at  the  time  guilty  of  con- 
tributory negligence,  nor  that  he  was  killed  as  the  result  of  any  assumed 
risk. 

As  to  the  first  ground  on  which  appellant  seeks  reversal,  I  think  the 
evidence  shows  conclusively  that  at  the  time  of  the  accident  the  plain- 
tiffs intestate  was  engaged  in  interstate  commerce,  within  the  decisions 
upon  that  subject.  There  can  be  no  question  that  the  building  upon 
which  the  plaintiff's  intestate  was  working  and  the  smokestack  which 
was  being  taken  down  were  all  a  part  of  the  plant  of  the  defendant  and 
necessary  for  its  use  while  engaged  in  interstate  commerce.  It  was  a 
necessary  part  of  Ae  defendant's  equipment,  and  plaintiff's  intestate 
was  engaged  in  repairing  such  equipment.  That  plaintiff's  intestate 
was,  at  the  time  he  was  killed,  engaged  in  interstate  commerce,  is  sus- 
tained by  the  more  recent  decisions  of  the  federal  courts  upon  the  sub- 
ject>  and  while  some  of  the  earlier  federal  cases  and  some  of  the  deci- 
sions of  our  state  courts  are  not  in  entire  harmony  with  the  later  feder*- 
al  decimoRs,  I  am  of  the  opinion  that  the  law>  as  finally  settled,  supports 
the  contention  of  the  respondent* 
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[2]  While  the  decisions  of  our  state  courts  may  not  be  in  entire  har- 
mony with  the  federal  decisions,  this  action  having  been  brought  under 
the  federal  Employers'  Liability  Act,  the  decisions  of  the  federal 
courts  should  prevail.  The  latest  decisions  upon  the  subject  to  which 
our  attention  has  been  directed  are  Pedersen  v.  D.,  L.  &  W.  R.  R.  Co., 
229  U.  S.  146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153; 
Roush  V.  Baltimore  &  O.  R.  R.  Co.  (D.  C.)  243  Fed.  712;  Philadel- 
phia, Baltimore  &  Washington  R.  R.  Co.  v.  Smith,  250  U.  S.  101,  39 
Sup.  Ct.  396.  63  L.  Ed.  869;  Erie  R.  R.  Co.  v.  Collins,  253  U.  S.  77 . 
40  Sup.  Ct.  450,  64  L.  Ed.  790;  and  Erie  R.  R.  Co.  ▼.  Szary,  253  U. 
S.  86.  40  Sup.  Ct.  454,  64  L.  Ed.  794. 

In  the  Pedersen  Case,  supra,  the  United  States  Supreme  Court  Jield 
that  a  railroad  employe  carrying  bolts  to  be  used  in  repairing  a  bridge 
used  by  the  defendant  in  connection  with  the  operation  of  its  trains 
engaged  in  interstate  commerce,  and  who  was  injured  by  an  interstate 
train,  was  entitled  to  sue  under  the  federal  Employers'  Liability  Act. 

In  the  Roush  Case,  supra,  the  defendant  was  engaged  in  operating  a 
system  of  steam  railroads  upon  which  interstate  traffic  was  carried  on. 
and  it  appeared  that  one  of  its  lines  ran  from  the  city  of  Pittsburgh, 
Pa.,  to  the  city  of  Chicago,  111.,  through  Warwick,  Wayne  county, 
Ohio;  that  in  connection  with  said  line  the  defendant  owned  and  op- 
erated engines,  cars,  roundhouses,  workshops,  and  water  tanks,  and 
particularly  a  water  tank,  reservoir,  and  pumphouse  near  said  village 
of  Warwick,  Ohio,  on  said  line  of  railroad ;  that  said  water  tank  and 
pumphouse  were  maintained  for  the  purpose  of  supplying  water  to 
locomotives  operating  on  said  line,  and  other  purposes  pertaining  to 
the  business  of  a  common  carrier  engaged  in  interstate  commerce.  It 
became  necessary  for  the  plaintiff,  in  the  performance  of  his  dutie3 
in  connection  with  the  operation  of  said  pumphouse,  to  ascertain  the 
depth  of  the  water  in  a  cistern  which  was  a  part  of  the  pumping  sta- 
tion, and  that,  while  attempting  to  inspect  the  same,  he  was  injured 
by  an  explosion  of  gas  which  had  accumulated  in  the  cistern.  The 
District  Court  for  the  Northern  District  of  Ohio  held  in  that  case  that 
the  plaintiff  at  the  time  of  the  accident  was  engaged  in  interstate  trans- 
portation, or  in  work  so  closely  related  thereto  as  to  be  practically  a 
part  thereof,  and.  under  the  federal  Employers'  Liability  A^t,  was  en- 
titled to  recover  damages  which  he  had  sustained  as  the  result  of  the 
defendant's  negligence. 

In  Philadelphia,  Baltimore  &  Washington  R.  R.  Co.  v.  Smith,  supra, 
the  United  States  Supreme  Court  held  that  an  employe  of  an  interstate 
railroad,  whose  duty  it  was  to  cook  the  meals,  make  the  beds,  and  keq> 
clean  a  camp  car  used  by  a  gang  of  bridge  carpenters,  the  car  being 
provided  and  moved  from  place  to  place  along  the  railroad  line  to 
facilitate  the  work  of  repairing  bridges  thereon,  and  wiio,  at  the  time  of 
his  injury,  was  within  the  car  on  a  side  track  and  occupied  in  getting 
a  meal  for  the  carpenters  and  himself  while,  they  were  repairing  one  of 
the  bridges  in  the  vicinity,  was  engaged  in  interstate  commerce  within 
the  meaning  of  the  federal  Employers'  Liability  Act  The  decision  in 
the  last-mentioned  case  was  as  late  as  May  19,  1919.  In  that  case  Mr. 
Justice  Pitney  delivered  the  opinion  of  the  court.    In  Uie  opinioii  the 
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court  suggested  that,  while  tiie  relation  of  plaintifTs  worlcto  the  inter- 
state commerce  of.  his  employer  would  seem  to  be  rather  remote,  upon 
closer  examination  of  the  facts  the  contrary  appeared.  Upon  the  as- 
sumpiion  that  by  the  decision  of  the  Supreme  Court  in  Pedersen  v.  D., 
!L.  &  W.  R.  R.  Co.,  supra,  it  was  settled  that  the  repair  of  bridges  for 
use  as  instrumentalities  for  interstate  commerce  was  so  closely  related 
to  such  commerce  as  to  be  in  practice  and  in  legal  contemplation  a  part 
of  it,  and  that  the  work  of  the  bridge  carpenters  was  so  closely  related 
to  defendant's  interstate  commerce  as  to  $e  in  effect  a  part  of  it.  The 
court,  conceding  that,  had  the  plaintiff  acted  only  as  cook  and  camp 
cleaner  or  attendant  for  the  personal  convenience  of  the  bridge  car- 
penters, and  without  regard  to  the  conduct  of  their  work,  he  could  not 
properly  have  been  deemed  in  any  sense  a  participant  in  their  work,  held 
that  the  fact  that  he  was  employed  in  the  camp  car,  which  belonged  to 
the  railroad  company,  and  which  was  moved  about  from  place  to  place 
along  its  line  according  to  the  exigencies  of  the  work  of  the  bridge  car- 
penters, with  the  object  and  necessary  effect  of  forwarding  their  work 
by  permitting  them  to  conduct  it  conveniently  at  points  removed  from 
their  homes  and  remote  from  towns,  where  proper  board  and  lodging 
were  to  be  had,  rendered  the  plaintiff  a  participant  in  such  work,  and 
therefore  engaged  in  work  so  closely  related  to  interstate  commerce  as 
to  be  a  part  of  such  commerce. 

The  case  of  Erie  R.  Co.  v.  Collins,  253  U.  S.  77,  40  Sup.  Ct.  450, 
64  L.  Ed.  790,  it  seems  to  me  is  abundant  authority  in  support  of  the 
contention  that  the  plaintiff's  intestate,  at  the  time  of  his  decease,  was 
engagid  in  interstate  commerce  within  the  provisions  of  the  federal 
Employers'  Liability  Act.  The  Collins  Case  was  decided  May  17,  1920. 
The  plaintiff  in  that  case  was  employed  by  the  Erie  Railroad  Company, 
which  was  engaged  in  both  interstate  and  intrastate  commerce.  His 
duties  were  to  attend  to  a  signal  tower  and  switches,  and  also,  in  a  near- 
by building,  to  run  a  gasoline  engine  to  pinnp  water  into  a  tank  fof 
use  in  the  locomotives,  whether  operating  on  intrastate  or  interstate 
trains.  While  engaged  in  the  latter  employment  he  was  injured  as  the 
result  of  an  explosion  of  gasoline.  The  opinion  of  the  Supreme  Court 
in  the  Collins  Case  was  delivered  by  Mr.  Justice  McKenna,  in  the 
course  of  which  the  learned  justice  collated  and  reviewed  the  leading 
recent  decisions  upon  the  subject,  and  finally  announced  the  judgment 
of  the  court  that  the  work  in  which  Colttns  Was  engaged,  both  in  the 
signal  tower,  signaling  the  approach  and  departure  of  trains,  both  in- 
terstate And  intrastate,  and  in  the  pumping  station,  was  so  closely  con- 
nected with  the  interstate  commerce  in  which  the  defendant  was  en- 
gaged as  to  become  a  part  of  it. 

In  Erie  R.  Co.  v.  Szary,  supra,  which  was  decided  by  the  Supreme 
Court  on  the  same  day  as  the  Collins  Case,  that  court  held  that,  where 
an  emplove  of  a  railroad  engaged  In  both  interstate  and  intrastate  com- 
merce, whose  duty  it  was  to  dry  sand  in  stoves  in  a  small  structure  near 
the  tracks.and  supply  it  to  locomotives,  whether  operating  in  one  kind  of 
commerce  or  the  other,  was  injured  while  returning  from  an  ash  pit, 
where  he  had  gone  to  dump  ashes  'taken  by  him  from  one  of  the  stoves 
so  used,  he  was  employed  in  interstate  caaunerce,  within  the  .meaning  . 
of  the  federal  Employers'  Liability  Act- 
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[3]  Under  the  authority  of  the  federal  decisions  which  I  have  men- 
tioned, I  think  there  can  be  no  doubt  but  that  the  plaintiff's  intestate, 
Hiser,  who  at  the  time  of  his  injury  was  engaged  in  lowering  an  old 
smokestack  carrying  smoke  from  boilers  used  in  heating  water  for  use 
by  the  defendant's  ferryboats  engaged  in  interstate  traffic,  and  in  heat- 
ing, during  a  part  of  the  year,  at  least,  the  ferry  house  of  the  defendant 
used  by  it  in  connection  with  such  interstate  traffic,  said  smokestack 
being  a  necessary  part  of  the  defendant's  equipment,  was  himself  en- 
gaged in  interstate  commerce,  or  in  an  act  so  closely  related  thereto 
as  to  be  a  part  thereof. 

The  appellant  cites  many  authorities  in  support  of  its  contention  that 
plaintiff's  intestate  was  not,  at  the  time  he  was  killed,  engaged  in  inter- 
state commerce,  notably  Delaware,  L.  &  W.  R.  Co.  v.  Yurkonis,  238  U. 
S.  439,  35  Sup.  Ct.  902,  59  L.  Ed.  1397;  Shanks  v.  Delaware,  L.  &  W. 
R.  Co.,  239  U.  S.  556,  36  Sup.  Ct.  188,  60  L.  Ed.  436,  L.  R.  A.  1916C, 
797;  Buynofsky  v.  Lehigh  Valley  R.  Co.,  228  N.  Y.  249,  126  N.  E. 
714;  VoUmers  v.  New  York  Cent  R.  Co.,  223  N.  Y.  571,  119  N.  E- 
1084. 

It  seems  to  me  that,  aside  from  the  fact  that  the  determination  of 
the  case  at  bar  must  be  governed  by  the  more  recent  federal  decisions 
upon  the  subject,  the  cases  cited  by  the  appellant  are  distinguishable 
from  the  case  at  bar.  In  the  first  of  said  cases  upon  which  the  appellant 
relies,  Yurkonis,  an  employe  in  defendant's  colliery  in  Luzerne  county. 
Pa.,  was  engaged  in  preparing  to  set  off  a  charge  of  dynamite^  for  the 
purpose  of  blasting  coal,  and  received  inj.uries  in  connection  with  such 
operation,  for  which  he  sued  to  recover  under  the  federal  Emplbyers' 
Liability  Act.  The  defendant  was  the  owner  of  the  mine  and  prepared 
anthracite  coal  there  for  use  in  its  locomotives,  engaged  in  both  inter- 
state and  intrastate  commerce.  The  Supreme  Court  held  that,  not- 
withstanding these  circumstances,  Yurkonis  was  not  engaged,  when 
mining  coal  to  be  used  at  some  future  day  by  the  railfoad  company,  m 
interstate  commerce.  Clearly  the  situation  in  the  Yuriconis  Case  was  far 
more  remote  than  that  of  plaintiff's  intestate  in  the  case  at  bar. 

In  Shanks  v.  Delaware,  L.  &  W.  R.  R.  Co.,  supra,  tiie  defendant 
was  engaged  in  both  interstate  and  intrastate  transportation.  It  con- 
ducted a  machine  shop  for  the  repair  of  locomotives  used  in  such 
transportation.  It  was  held  in  that  case  that  the  plaintiff  was  not  en- 
gaged in  interstate  commerce  while  taking  down  and  putting  up  &ctures 
in  such  machine  shop,  and  could  not  maintain  an  action  for  injuries 
sustained  while  so  employed,  under  the  federal  Employers'  Liability 
Act.  Mr.  Justice  Van  Devanter  delivered  the  ppinion  of  the  Supreme 
Court  in  that  case,  in  the  course  of  which  he  said: 

"  •  •  •  It  l8  plain  that  Shanks  was  not  employed  in  Interstate  transpor- 
tation, or  in  repairing  or  keeping  in  usable  condition  a  roadbed,  bridge,  engine^ 
car  or  other  instrument  then  in  use  in  such  transportation.  What  he  was 
doing  was  altering  the  location  of  a  fixture  in  a  machine  shop.  The  connec- 
tion between  the  fixture  and  interstate  transportation  was  remote,  at  best, 
for  the  only  function  of  the  fixture  was  to  communicate  power  to  madiinery 
used  in  repairing  parts  of  engines  some  of  which  were  used  in  sudi  transpmr* 
tatlon.  This,  we  think,  demonstrates  that  the  work  in  which  Shanks  was  en- 
gaged, like  that  of  the  coal  miner  in  the  Yurkonis  Case,  was  too  remote  from 
interstate  transportation  to  be  practically  a  part  of  it,  and  therefore  that  he 
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was  not  employed  In  Interstate  commerce  witbin  the  meaning  of  the  Em- 
ployem'  UabiUty  Act" 

The  excerpt  from  the  opinion  of  Mr.  Justice  Van  Devanter  above 
quoted  clearly  distinguishes  the  Shanks  Case  and  the  case  then  under 
review  f  rbm  the  case  at  bar.  The  steam  boiler  and  smokestack  upon 
which  Hiser  was  at  work  was  not  remotely,  but  directly  connected  with 
the  interstate  operations  of  the  defendant,  and  was  a  necessary  part  of 
its  equipment  required  to  carry  on  the  same. 

In  Buynofsky  v.  Lehigh  Valley  R.  Co.,  the  circumstances  under 
which  plaintiff  was  injured  were  still  more  remote  from  interstate 
commerce  carried  on  by  the  defendant  railroad  company.  Plaintiff 
there  was  injured  while  engaged  in  a  sawmill  maintained  and  operated 
by  the  defendant  in  cutting  up  timber  and  logs  in  making  cross-ties. 
It  did  not  appear  that  at  the  time  plaintiff  was  injured  the  ties  being 
manufactured  were  for  any  particular  track  or  place,  but  were  intend- 
ed for  use  generally  at  some  future  day.  The  court  held  that  the  pur- 
poses for  which  the  cross-ties  were  intended  were  so  indefinite  and 
uncertain  that  there  was  no  inmiediate  connection  between  the  work  of 
the  plaintiff  and  interstate  commerce.  I  do  not  think  the  last-mention- 
ed case  at  all  controlling  against  the  respondent  in  the  case  at  bar. 

In  Vollmers  v.  New  York  Cent.  R.  Co.,  223  N.  Y.  571,  119  N.  E. 
1084,  the  Court  of  Appeals  reversed  the  Appellate  Division,  Third  De- 
partment (180  App.  Div.  60,  167  N.  Y.  Supp.  426),  which  held  that  a 
plumber  employed  in  the  maintenance  of  ways  department  of  tlie  New 
York  Central  Railroad  Company  for  a  period  of  years,  whose  duties 
required  him  to  be  in  and  about  the  railroad  properties  generally,  was 
engaged  in  interstate  commerce  when  run  over  and  killed  while  he  was 
crossing  the  tracks  in  front  of  a  station  in  which  he  had  been  working. 
The  reversal  of  the  Court  of  Appeals  was  upon  the  authority  of  Shanks 
V.  Delaware,  L.  &  W.  R.  Co.,  239  U.  S.  556,  36  Sup.  Ct.  188,  60  L. 
Ed.  436,  L.  R.  A.  1916C,  797,  and  Gallagher  v.  New  York  Cent.  R. 
Co.,  180  App.  Div.  88,  167  N.  Y.  Supp.  480,  affirmed  222  N.  Y.  649, 
1 19  N.  E.  1044-.  In  the  Gallagher  Case  a  carpenter  in  the  general  em- 
ploy of  a  domestic  railroad  company,  who,  at  the  time  of  his  death, 
was  repairing  coal  pockets  from  which  coal  was  used  from  time  to  time 
for  locomotives  engaged  in  interstate  or  intrastate  commerce,  was  held 
not  engaged  in  repairing  an  instrumentality  of  interstate  commerce,  so 
as  to  render  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67) 
inapplicable.  As  in  the  Shanks  Case,  the  circumstances  involved  in  the 
Gallagher  Case  were  far  more  remote  than  those  in  the  case  at  bar. 

While,  as  before  suggested,  there  is  some  confusion  in  the  decisions 
of  the  courts,  state  and  federal,  upon  this  subject,  still,  I  think,  by  a 
great  weight  of  authority  and  under  the  most  recent  decisions  of  the 
federal  courts,  we  must  hold  that  plaintiff's  intestate,  at  the  time  he 
was  killed,  was  engaged  in  interstate  commerce. 

[4]  Upon  the  trial  the  court  limited  the  recovery  to  compensation 
to  Lavinnie  Ruth  Hiser,  the  infant  child  of  the  parties.  Such  limita- 
tion arose  from  the  following  facts: 

Hiser,  plaintiff's  intestate,  and  plaintiff,  were  ceremonially  married  at 
a  church  at  White  Plains  Road  and  225th  street.  New  York  City,  on 
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February  2,  1918,  and  lyavinnie  Ruth  Hiser,  the  only  child  of  such 
marriage,  was  born  to  the  plaintiif  and  to  the  intestate  on  February  10, 
1919.  Prior  to  her  marriage  to  the  intestate,  plaintiff  had  been  the 
wife  of  one  Edmund  L.  Burke,  and  two  children  were  bom  of  such 
marriage.  That  marriage  occurred  October  2,  1915,  and  Burke  left 
plaintiff  the  following  September.  In  the  fall  of  1917  plaintiff  heard 
that  Burke  was  in  the  army  in  Georgia,  and  in  January,  1918,  Burke's 
brother  told  the  plaintiff  that  her  husband  was  dead.  This  she  believed, 
and  she  told  Hiser  that  her  former  husband  was  dead.  Thereupon,  a 
month  or  so  later,  Hiser  and  the  plaintiff  were  married.  Burke  sub- 
sequently returned,  and  brought  action  against  the  plaintiff,  and  ob- 
tained an  interlocutory  decree  of  divorce  on  July  15,  1919,  which  be- 
came final  after  the  death  of  Hiser.  See  Code  Civ.  Proc.  §  1774,  as 
iamended  by  Laws  1905,  c.  537,  and  Laws  1919,  c.  277.  Hiser  also 
brought  an  action  for  the  annulment  of  his  marriage  with  the  plaintiff,  * 
and  on  May  27,  1919,  an  interlocutory  decree  was  entered  annulling 
said  marriage,  and  final  judgment  therein  was  entered  September  26, 
1919.  Upon  the  presentation  of  the  evidence  in  the  annulment  action, 
Hiser  testified,  as  a  witness  in  his  own  behalf,  that  the  child  of  the 
parties,  Lavinnie  Ruth,  was  bom  February  10,  1919,  and  that  he  de- 
sired the  custody  of  such  child  of  his  marriage  with  the  plaintiff.  The 
decree  of  annulment  was  granted,  but  the  decision  contained  no  finding" 
as  to  the  good  faith  of  the  parties  in  contracting  the  marriage,  and 
the  decree  made  no  provision  with  respect  to  the  legitimacy  of  the  child 
based  upon  such  good  faith. 

Subsequently,  however,  and  on  March  2,  1920,  after  the  death  of 
plaintiff's  intestate,  and  application  made  to  the  court,  the  proceeding^  in 
the  annulment  action  were  amended,  so  as  to  add  to  the  decision  an  ad- 
ditional finding  of  fact  and  a,  conclusion  of  law  to  the  effect  that  the 
marriage  between  Hiser  and  the  plaintiff  was  contracted  in  good  faith, 
and  that  both  Hiser  and  the  plaintiff,  at  the  time  of  contracting  such 
marriage,  believed  that  plaintiff's  former  husband  was  dead,  and  to 
the  effect  that  Lavinnie  Ruth  Hiser  was  the  legitimate  child  of  the  de- 
cedent, Lawrence  R.  Hiser,  and  Mabel  Hiser,  the  plaintiff,  and  by  the 
same  order  the  interlocutory  judgment  was  amended  accordingly,  and 
on  March  16,  1920,  an  order  was  entered  amending  the  final  judgment 
in  said  action,  so  as  to  contain  the  adjudication  that  the  said  marriage 
contracted  by  the  plaintiff  and  said  Hiser  was  contracted  by  both  of  said 
parties  in  good  faith,  both  believing  that  the  former  husband  of  the 
plaintiff  -was  dead,  and  adjudging  and  decreeing  that  said  Lavinnie 
Ruth  Hiser  was  the  legitimate  child  and  daughter  of  the  parties. 

The  statute  then  in  effect  (Code  of  Civil  Procedure,  §  1749,  subd.  6, 
as  amended  by  Laws  1919,  c.  202)  provided  that,  if  a  marriage  be  de- 
clared a  nullity  or  annulled  upon  the  ground  that  the  former  husband 
or  wife  of  one  of  the  parties  was  living,  the  former  marriage  being  in 
force,  if  it  appeared,  and  the  judgment  determined,  that  the  subsequent 
marriage  was  contracted  by  at  least  one  of  the  parties  thereto  in  good 
faith  and  in  the  full  belief  that  the  former  husband  or  wife  was  dead 
or  tliat  the  former  marriage  had  been  annulled  or  dissolved,  or  with- 
out any  knowledge  on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  child  of  such  subsequent  marriage  should  be  deemed  the 
legitimate  child  of  the  parent  who,  at  the  time  of  the  marriage,  was 
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competent  to  contract.  When  the  interlocutory  judgment  was  entered 
in  the  annulment  action,  substantially  the  same  statutory  provision  ex- 
isted as  part  of  section  1745  of  the  Code  of  Civil  Procedure  (as  amend- 
ed by  Laws  1913,  c.  444),  and  it  continued  therein  until  re-enacted  and 
amended  in  1919  as  a  part  of  section  1749  of  the  Code,  which  took 
effect  September  1,  1919.  The  evidence  dearly  shows  that  at  the  time 
Ais  marriage  was  contracted  the  plaintiff  had  been  informed  by  her 
former  husband's  brother  that  she  was  a  widow  and  that  her  former 
husband  was  dead.  She  testifies  that  she  believed  such  to  be  the  fact, 
and  she  informed  Hiser  that  such  was  the  fact,  and  he  believed  the 
same  to  be  true.  I  think,  therefore,  that  under  such  circumstances  the 
court  very  properly  amended  the  annulment  decree,  so  as  to  legitima- 
tize the  child  of  such  marriage.  Gennert  v.  Butterick  Pub.  Co.,  133 
App.  Div.  86,  117  N.  Y.  Supp.  801;  Bohlen  v.  Metropolitan  El.  Ry. 
Co.,  121  N.  Y.  546,  24  N.  E.  932. 

[5]  In  any  event,  the  decree  stands  unassailed,  and  I  do  not  think  it 
susceptible  to  collateral  attack  by  the  appellant  upon  this  appeal.  The 
plaintiff  was  not  only  appointed  administratrix  of  her  deceased  hus- 
band, with  whom,  by  the  way,  she  was  living  at  the  time  of  his  death 
under  an  agreement  with  him  to  live  together  as  husband  and  wife,  but 
she  was  appointed  general  guardian  of  her  infant  child  Lavinnie  Ruth 
Hiser.  The  court  very  properly  protected  this  child  in  her  rights,  as 
her  parents,  under  the  circumstances  of  the  case,  unquestionably  mar- 
ried in  the  full  belief  of  their  legal  right  to  contract  such  alliance.  Bay- 
lis  V.  Baylis,  146  App.  Div.  517,  131  N.  Y.  Supp.  671 ;  Earle  v.  Earle, 
141  App.  Div.  611,  615,  126  N.  Y.  Supp.  317. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 


(201  App.  Diy.  325)  , 

HERNANDEZ  et  al.  v.  BROOKDALE  MILLS,  Ino. 

(Supreme  Court,  Appellate  Division,  First  Department    May  19,  1022.) 

I.  Evidence  «s>l64— Papers  In  possession  of  attorney  who  had  no  professional  re- 
lations with  witness  held  admissible,  although  wrongfully  obtained. 

Wbere  papers  which  a  witness  claimed  were  communicated  to  his  at- 
torney were  in  court  in  possession  of  attorney  for  defendant,  who  had  no 
professional  relations  with  the  witness,  they  were  admissible  in  evidence 
if  pertinent  to  the  issue,  though  they  may  have  been  wrongfully  obtained. 
%  Sales  ^=941 8 (2)— Measure  of  damages  for  breach  of  contract  for  sale  of  goods 
stated. 

In  a  c  1  f .  contract  for  the  sale  of  goods,  the  place  of  delivery  is  the 
place  from  where  the  shipment  is  to  be  made,  and  in  case  of  nondelivery 
the  measure  of  damages  is  the  difference  between  the  contract  price  and 
the  market  price  at  time  of  breach  at  place  from  where  shipment  is  to 
be  made. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Berth%  Hernandez,  as  executrix,  and  another  against 
the  Brookdale  Mills,  Inc.  From  judgment  for  plaintiffs  and  order  de- 
nying defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
defendant  appeals.  Judgment  and  order  reversed,  and  new  trial  or- 
dered. 

Elbridge  L.  Adams,  of  New  York  City  (Brainard  ToUes,  of  New 
York  City,  on  the  brief),  for  appellant 
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Bemar J  H.  Arnold,  of  New  York  City,  for  respondent  Hernandez, 
White  &  Case,  of  New  York  City  (Vermont  Hatch,  of  New  York 
City,  of  counsel),  for  respondent  Robinson. 

PAGE,  J.  In  our  former  opinion  the  facts  of  this  case  are  fully 
stated.  194  App.  Div.  369,  185  N.  Y.  Supp.  485.  We  also  stated  the 
rules  of  law  that  would  be  applicable  to  the  case  on  the  new  trial  that 
we  ordered.  The  learned  trial  justice  admitted  all  the  documentary 
evidence  which  we  held  to  have  been  improperly  excluded  on  the  first 
trial,  but  otherwise  seriously  departed  from  the  principles  laid  down 
in  that  opinion. 

The  two  contracts  for  the  sale  of  the  merchandise  were  signed  at  the 
same  time  by  the  plaintiffs.  The  subject-matter  is  the  same  except  as 
to  quantity,  and  the  times  of  shipment  are  the  same  and  the  terms  are 
identical,  except  the  one  for  the  2,000,000  bags  is  more  explicit  in  that 
it  states,  "Shaw  &  Co.  to  draw  at  four  (4)  months'  sight  against  your 
confirmed  New  York  bankers'  credit  issued  in  their  favor,"  and  the 
one  for  200,000  bags  stated,  "Four  (4)  months'  New  York  confirmed 
bankers'  letter  of  credit,  opened  through  an  approved  bank."  The 
learned  trial  justice  in  his  charge  stated  that  there  wvas  an  ambiguity  in 
the  first  contract  by  reason  of  the  name  of  Shaw  &  Ca  being  mentioned 
that  would  admit  of  parol  evidence  to  show  whether  it  was  the  inten- 
tion of  the  parties  that  it  was  the  contract  of  Shaw  &  Co.  and  to  be  per- 
formed by  them  or  whether  the  defendant  was  acting  for  itself  as  prin- 
cipal, whereas  in  the  second  contract  there  was  no  such  ambiguity,  and 
the  only  question  open  was  whether  Munro  was  acting  within  the  appar- 
ent scope  of  his  employment  in  signing  the  defendant's  name.  The 
question  to  be  determined  was  whether  the  defendant  was  acting  as 
agent  for  a  disclosed  principal.  As  agent  for  such  a  principal,  there 
was  no  question  of  the  authority  of  Munro  to  sign  the  name  of  the  de- 
fendant. 

The  plaintiffs  had  entered  into  contracts  in  the  past  for  the  purchase 
of  similar  bags  to  be  shipped  by  Shaw  &  Co.  from  Calcutta,  the  same 
as  these  were  to  be,  with  Wells  &  Co.,  Inc.,  as  their  agents,  which  were 
signed  with  the  corporate  name  by  Munro.  In  fact,  the  sale  of  the  2,- 
odOfiOO  bags  was  negotiated  and  informally  accepted  by  the  plaintiffs 
with  Munro  while  he  was  in  the  employ  of  Wells  &  Co.,  Inc.,  and  tlie 
statement  in  the  contract  that  it  is  in  confirmation  of  a  sale  refers  to  the 
informal  acceptance.  Payment  was  to  be  made  to  Shaw  &  Co.  by  means 
of  drafts  drawn  by  Shaw  &  Co.  against  a  confirmed  banker's  credit  in 
their  behalf.  It  was  error,  therefore,  instead  of  charging  the  jury  in 
accordance  with  the  principles  so  clearly  stated  by  Mr.  Justice  Laughlin 
(at  page  380  et  seq.  of  194  App.  Div.,  185  N.  Y.  Supp.  485),  to  introduce 
elements  that  had  no  bearing  on  the  consideration  of  the  main  question 
whether  the  parties  understood  at  the  time  that  the  defendant  was  act- 
ing as  agent  for  Shaw  &  Co.  or  was  making  a  contract  in  its  own  be- 
half, which  tended  to  confuse  the  jury  and  is  probably  responsible,  in 
a  large  measure,  for  their  verdict.  Nor  should  the  two  contracts  have 
been  treated  as  separate  and  distinct;  for,  if  the  plaintiffs  knew  in 
making  the  contract  for  the  2,000,000  bags  that  the  defendant  was  act- 
ing as  agent  of  Shaw  &  Co.,  there  was  nothing  to  show  that  they  were 
acting  in  a  different  capacity  when  they  signed  the  second  contract 
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'^t  will  not  do,  therefore,  to  hold  that  a  contract  negotiated  by  an  agent  for 
a  known  and  dlacloaed  prinditt)  becmaes  the  contract  of  the  agent  if  in 
negotiating  it  verbally  or  by  writing  not  under  seal  he  signs  his  0¥ni  name 
without  taking  the  precaution  to  tell  the  person  to  whom  he  is  writlnir  that  he 
is  acting  for  his  principal  which  is  already  fully  understood."  194  App.  Dit. 
381,  185  N.  Y.  Supp.  495. 

The  defendant  not  only  excepted  to  the  charge,  but  requested  the 
court  to  charge  the  jury  in  conformity  with  the  opinion  of  this  court, 
which  he  refused  to  do, 

[1]  The  price  at  which  these  bags  were  to  be  delivered  was  very 
much  below  the  market  price  prevailing  at  that  time.  The  defendant 
asked  Munro  when  he  was  on  the  stand  whether  he  did  not  at  the  time 
this  contract  was  made  have  an  agreement  with  the  plaintiffs  by  which 
he  would  secure  a  percentage  of  the  profits  they  would  make  on  this 
transaction,  and,  when  he  denied,  asked  him  if  he  had  not  so  stated 
and  offered  to  make  an  affidavit  to  that  effect.  He  denied  that,  and 
when  papers  were  produced  claimed  that  those  were  papers  communi- 
cated to  his  attorney  by  him,  and  claimed  they  were  privileged.  The 
claim  of  privilege  was  allowed.  This  was  not  an'  attempt  to  have  an 
attorney,  as  a  witness,  testify  to  the  contents  of  documents  that  had 
been  delivered  io  him  by  the  client,  but  the  documents  were  in  the  pos- 
session of  the  attorney  for  the  defendant  who  never  had  any  profes- 
sional relations  with  the  witness.  It  involved  no  breach  of  confidence. 
If  Munro's  attorney  had  wrongfully  delivered  these  papers  to  some 
third  person,  without  the  consent  of  the  witness,  the  breach  of  confi- 
dence may  have  been  committed  at  that  time,  but  it  is  a  well-settled 
rule  that,  when  documents  are  in  court  and  pertinent  to  the  issue,  al- 
though they  may  have  been  wrongfully  obtained,  nevertheless  they  are 
admissible  in  evidence,  and  the  court  will  not  try  the  collateral  issue 
to  determine  how  they  were  obtained.  Adams  v.  New  York,  192  U. 
S.  585,  594,  24  Sup.  Ct.  372,  48  L.  Ed.  575.  Furthermore,  an  inspec- 
tion of  the  letter,  which  was  marked  for  identification,  would  tend  to 
show  that  the  copy  of  the  affidavit  was  sent  to  the  attorney  for  the 
witness  for  the  purpose  of  having  it  exhibited  to  the  attorney  for  the 
defendant  in  negotiations  for  settlement  of  other  litigation  between  the 
witness  and  this  defendant,  among  others.  If  that  is  a  fact,  there  was 
no  element  of  confidence  such  as  is  required  to  render  a  communica- 
tion a  privileged  one.  5  Chamberlayne  on  Evidence,  §  3691.  The  coun- 
sel for  the  defendant  should  have  been  permitted  to  examine  the  wit- 
ness upon  these  papers  and  to  have  off.ered  them  in  evidence. 

[2]  The  court  also  erred  in  the  rule  of  damages.  This  being  a  c.  i. 
f.  executory  contract,  the  place  of  delivery  is  the  place  from  which 
the  shipment  was  to  be  made,  and-  the  measure  of  damage  would  be 
the  difference  between  the  market  price  at  Calcutta  and  the  contract 
price  at  the  time  of  the  breach,  plus  the  cost  of  insurance  and  freight. 
Seaver  v.  Lindsay  Light  Co.  (N.  Y.  April  18,  1922)  233  N.  Y.  273,  135 
N.  E.  329.  There  was  no  evidence  as  to  the  market  price  in  Calcutta 
at  the  time  of  the  breach. 

For  these  reasons,  and  also  that  the  verdict  was  against  the  weight 
of  the  evidence,  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

Settle  order  on  notice.    All  concur. 
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(201  App.  Dir.  298) 

FRADU8  CONTRACTING  CO^  Inc.,  V.  TAYLOR  et  al. 

(Supreme  Court,  Appellate  Divisioiip  First  Department    May  19,  1922L) 

1.  Municipal  corporations  ^=::>3 ^2— Plaintiff  held  entitled  to  Injunction  against  In- 

terference with  Its  use  under  contract  of  the  city's  docks  for  unloading  scows. 
Wbere  a  city  let  a  contract  to  plaintiff  for  unloading  ita  aoowe  on  land 
it  was  building  up,  and  because  of  refusal  of  commissiouer  of  street 
cleaning  to  permit  tbe  use  of  the  city's  doclcs,  used  by  another  company, 
also  a  defendant,  for  the  same  purpose,  plaintiff  was  unable  to  unload  all 
the  scows,  and  the  city  made  temporary  contracts  with  the  other  defend- 
ant to  unload  them,  held,  that  the  contract  provision  by  which  the  com- 
missioner reserved  the  right  to  approve  the  location  for  plants  should  be 
limited  to  tbe  approval  of  any  additional  unloading  plants  that  might  be 
necessary,  and  that  the  contract  reasonably  intended  that  plaintiff  should 
use  the  city's  docks;  it  being  impossible  to  construct  docks  in  time  to 
begin  work  under  the  contract 

2.  injunction  «s>63— Injunction  granted  to  restrain  Interforonoo  with  oontraot 

right,  remedy  at  law  not  being  complete  and  adequate. 

Where  the  commissioner  of  street  cleaning  of  the  dty  of  New  York 
and  a  contractor  interfered  without  warrant  with  plalntilTs  use  of  cer- 
tain docks  and  ground  upon  which  to  unload  scows  under  his  contract  with 
the  city,  where  there  was  a  question  as  to  how  many  scows  plaintiff  was 
to  unload  for  the  city,  and  the  cost  to  plaintiff  would  be  less  the  greater 
number  of  scows  unloaded,  the  price  being  fixed  per  scow,  held,  thai  a 
remedy  at  law  for  damages  would  not  be  prompt  complete,  efficient,  and 
adequate,  so  that  plaintiff  was  entitled  to  injunction  against  interference 
with  his  completing  the  contract 

3.  injunction  ^=:»63— City  street  cleaning  commissioner  held  properly  enjelned 

from  continuing  emergency  contracts  preventing  plaintlt's  fullllllng  its  con- 
tract with  the  city. 

Under  the  statute  the  commissioner  of  street  cleaning  of  tbe  city  of 
New  York,  after  having  received  sealed  proposals  and  accepted  plaintiff's 
bid  for  unloading  scows,  was  not  warranted  in  continuing  emergency 
contracts  with  a  company  which  formerly  had  such  contract  in  vicilation 
of  the  8tat!ite,  and  thus  preventing  plaintiff  from  fultilling  its  coutrucr, 
and  subjecting  taxpayers  to  payment  of  damages  for  the  commissioner's 
failure  to  discharge  an  official  duty»  so  that  the  commissioner  was  properly 
enjoined  at  plaintiff's  instance. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  Fradus  Contracting  Company,  Inc.,  against  Alfred 
A.  Taylor,  Commissioner  of  Street  Cleaning  of  the  City  of  New  York, 
and  others.  From  an  order  of  the  Supreme  Court  of  New  York  Coun- 
ty denying  its  motion  for  temporary  injunction,  the  plaintiff  appeals. 
Order  reversed,  and  motion  granted. 

Arsrued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Edward  M.  Grout  &  Paul  Grout,  of  New  York  City  (Edward  M. 
Grout,  of  New  York  City,  of  counsel,  and  Dean  Potter,  of  New  York 
City,  on  the  brief),  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Arthur  J. 
W.  Hilly,  of  New  York  City,  of  counsel,  and  James  P.  OlConnor,  of 
New  York  City,  on  the  brief),  for  respondents  city  of  New  York  and 
Taylor. 

«E9For  other  oases  see  same  toplo  A  KSY*NUMBER  In  aU  Key-Numbered  Digeeta  A  Indt^m 
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Foley  &  Martin,  of  New  York  City  (William  J.  Martin,  of  New 
York  City,  of  counsel,  and  Patrick  J.  Dobson,  of  New  York  City,  on 
the  brief),  for  respondent  Rodgers  &  Hagerty,  Inc. 

LAUGHLIN,  J.  The  former  commissioner  of  street  cleaning  of 
the  city  of  New  York,  John  P.  Leo,  duly  advertised  for  proposals  to 
be  submitted  on  the  9th  of  June,  1921,  for  unloading  scows  containing 
mixed  ashes,  street  sweepings,  and  rubbish,  for  one  year  commencing 
on  the  1st  day  of  July,  1921.  The  plaintiff  duly  presented  a  proposal, 
and,  as  it  was  the  lowest  bidder,  the  contract  was  finally  awarded  to  it, 
and  was  signed  by  both  parties,  and  became  effective  by  the  execution 
of  the  certificate  by  the  comptroller  on  the  2d  day  of  July,  1921.  Rik- 
cr's  Island,  in  the  East  River,  is  owned  by  the  city.  The  northerly 
half  of  the  island  has  been  filled  in  and  is  occupied  by  the.  city.  The 
southerly  half  is  surrounded  by  a  bulkhead  behind  which  is  consider- 
able low  land  which  the  city  has  been  filling  in  with  ashes  and  other 
refuse  i6v  a  long  time.  It  appears  that  for  many  years  prior  to  1919 
the  only  contractor  employed  by  the  city  to  unload  such  scows  was 
the  firm  of  Dailey  &  Ivins.  That  firm  built  at  the  bulkhead  line  of 
the  island  two  docks  known  as  plants  Nq.  4  and  No.  5,  and  dredged 
channels  thereto  for  the  passage  of  tugs  and  scows,  and  erected  der- 
ricks on  the  docks  for  unloading  the  scows,  and  constructed  railroad 
tracks  into  the  interior  of  the  southerly  end  of  the  island,  and  equipped 
the  same  with  locomotives  and^dump  cars  for  distributing  the  material. 
The  firm  failed  in  January,  1919,  and  in  March,  1919,  the  defendant 
Rodgers  &  Hagerty,  Inc.,  which  will  be  referred  to  as  Rodgers  & 
Hagerty,  acquired  from  the  trustee  in  bankruptcy  the  plant  and  equip- 
ment of  the  bankrupts. 

In  the  meantime  the  city  leased  the  equipment  of  Dailey  &  Ivins  aad 
unloaded  the  scows  itself,  and  on  May  10, 1919,  the  city  entered  into  a 
contract  with  Rodgers  &  Hagerty  for  the  performance  of  this  work, 
and  that  contract  was  extended  until  March  31,  1920,  and  from  that 
time  until  the  29th  of  June  thereafter  the  city  itself  disposed  of  the 
ashes  and  rubbish  elsewhere.  On  the  29th  of  Jime,  1920,  after  duly 
advertising  for  proposals,  the  city  let  the  contract  for  the  ensuing  year 
expiring  June  30,  1921,  to  Rodgers  &  Hagerty  at  the  contract  price  of 
$269.75  per  scow.  Prior  to  making  that  contract  Rodgers  &  Hagerty 
constructed  a  third  dock  "known  as  plant  No.  3  at  the  bulkhead  of  the 
island,  and  equipped  it  with  a  derrick,  and  extended  tracks  therefrom, 
and  equipped  them  with  locomotives  and  dump  cars,  and  dredged  a 
channel  thereto.  The  terms  of  the  contracts  under  which  the  docks 
were  constructed  and  the  dredging  was  done  and  the  plants  and  equip- 
ment were  installed  are  not  shown  by  the  record ;  but  it  was  provided 
in  the  contract  between  the  city  and  Rodgers  &  Hagerty  for  the  year 
expiring  June  30,  1921,  that  the  contractor  should  at  its  own  expense 
furnish  "all  the  necessary  labor,  supervision,  plant,'  docks,  bulkheads, 
wharves,  machinery,  apparatus,  equipment,  materials,  and  supplies  for 
the  purpose  of  unloading  the  scows  and  disposing  of  their  contents,** 
and  that  the  proposal,  bid,  advertisement,  specifications,  and  bond 
should  be  deemed  part  of .  the  contract.  The  specifications  provided, 
among  other  things,  that  the  contractor  should  at  all  times  and  at  it$ 
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own  expense  do  all  necessary  dredging  at  the  unloading  plants  owned  or 
controlled  by  it  and  maintain  a  sumcient  depth  of  waier  to  prevent  the 
scows  going  aground,  and  to  permit  the  unloading  thereof  without  in- 
terruption, and  that  the  contractor  should  furnish  safe  berths  for  the 
mooring  of  the  scows. 

The  board  of  estimate  and  apportionment,  in  approving  .the  award 
of  that  contract  by  formal  resolution,  provided  that  its  approval  was 
upon  certain  express  terms  and  conditions  to  be  set  forth  in  the  formal 
notice  to  the  contractors.  Those  conditions  provided,  among  other 
things,  that  permission  was  granted  to  the  contractor  to  use  Biker's 
Island  as  an  unloading  place,  in  addition  to  two  other  specified  places, 
and  that  the  contractor  shouid  not  interfere  with  any  plan  of  the  city 
to  install  its  own  unloading  plant  or  plants  at  such  points  on  the  island 
as  it  might  select,  or  with  the  operation  thereof,  and  that  at  the  expira- 
tion of  the  contract  the  contractor  would  promptly  remove  at  its  own 
expense  all  property  belonging  to  it  on  the  island,  and  that  the  provi- 
sions of  such  notice  should  form  part  of  the  contract.  It  appears  that 
said  action  of  the  board  of  estimate  and  apportionment  was  communi- 
cated to  the  contractor  by  the  commissioner  of  street  cleaning,  and  was 
formally  accepted  by  it,  and  the  contract,  as  thus  modified,  was  ac- 
cepted by  the  contractor. 

Under  the  advertisement  for  proposals  pursuant  to  which  the  con- 
tract was  made  with  the  plaintiff,  bidders  were  unrestricted  with 
respect  to  the  location  of  their  plant  or  plants  for  unloading  the  scows, 
and  were  expressly  permitted  to  bid  "upon  placing  one  or  more  un- 
loading plants  on  Hiker's  Island,  East  River,  at  locations  to  be  ap- 
proved by  the  commissioner*' ;  and  in  that  event  the  contractor  was  re- 
quired at  his  own  cost  and  expense  promptly  to  remove  the  plants  and 
all  supplies  and  materials  used  thereat  from  the  island  at  the  termi- 
nation of  the  contract.  Bidders  were  informed  by  the  advertisement  for 
proposals  with  respect  to  the  minimum  number  of  scows  to  be  unloaded 
daily  during  each  month.  The  smallest  number  was  7  in  August,  and 
the  largest  20  in  January,  February,  and  March.  It  was  stated  in  the 
advertisement  that  these  numbers  were  approximate  only,  and  were  not 
^aranteed  for  the  reason  that  the  output  varied  from  time  to  time. 
The  city  reserved  the  rigrht  generally  to  approve  or  disapprove  of  the 
location  of  plants.  Bids  were  permitted  for  unloading  one  or  more 
scows,  and  the  commissioner  reserved  the  right  to  allot  a  minimunoL 
number  of  scows  daily  to  the  successful  bidder,  and  to  require  the  suc- 
cessful bidder  to  unload  such  additional  number  of  scows  as  the  com- 
missioner mig^ht  see  fit  to  require  from  time  to  time,  not  exceeding  the 
number  specified  in  the  bid  for  any  plant.  A  printed  form  for  proposals 
was  prepared  by  the  commissioner,  and  it  was  used  by  bidders.  It  con- 
tained a  blank  for  filling  in  the  number  of  scows  to  be  unloaded  daily, 
the  price  per  scoW,  and  the  location  of  the  plant.  The  plaintiff  filled  in 
this  blank  to  show  that  it  would  unload  all  of  the  scows  at  $219  per 
scow,  and  gave  as  the  location  of  its  plant  Hiker's  Island. 

The  city  having  thus  offered  bidders  the  use  of  Riker*s  Island  as  a 
dumping  ground,  and  having  required  that  the  successful  bidder  should 
begfn  unloading  on  the  1st  of  July,  21  days  after  the  bids  were  re- 


Digitized  by 


Google 


Sup.  Ct)       FBADUS  CONTRACTING  CO.  V.  TAYLOB  289 

(1I4N.Y.8.) 

ceived,  regardless  of  the  time  during  that  period  when  the  contract 
might  be  actually  let,  bidders  were  warranted  "in  assuming  that  the  suc- 
cessful bidder  would  be  entitled  to  use  the  docks  owned  by  the  city  on 
the  island  and  the  channels  connecting  the  same  with  deep  water,  for 
it  appears  that  it  would  have  taken  upwards  of  two  months  to  dredge 
another  channel  and  build  another  dock;  and,  as  was  to  be  expected, 
the  plaintiff,  before  submitting  a  proposal,  had  examined  and  become 
familiar  with  the  former  contract  with  Rodgers  &  Hagerty,  which 
obligated  the  contractor  to  remove  its  plant  and  equipment  immediately 
upon  the  expiration  of  the  contract  on  June  30,  1921.  On  or  about  the 
day  after  the  bids  were  received  the  president  of  the  plaintiff,  Jacob 
Fradus,  was  requested  by  the  commissioner  to  call  and  give  particu- 
lars with  respect  to  the  plaintiff's  plant  and  the  method  it  intended  to 
adopt  ifi  unloading  the  scows.  He  called  and  informed  the  commission- 
er lliat  the  plaintiff  had  an  option  on  a  plant  which  it  intended  to  in- 
stall on  the  city's  docks  where  the  plants  of  Rodgers  &  Hagerty  were 
then  installed. 

An  affidavit  made  by  Fradus  in  support  of  the  motion  is  to  the  effect 
that  the  commissioner  replied  that  the  removal  of  the  Rodgers  &  Hag- 
erty plant  might  damage  the  city's  docks,  and  he  assured  the  commis- 
sioner that  in  that  event  he  would  repair  them ;  that  Mr.  Steinert,  coun- 
sel to  the  street  cleaning  department,  who  was  present,  informed  him 
that  the  docks  belonged  to  the  city ;  that  these  docks  had  been  used  for 
unloading  such  scows  by  Dailey  &  Ivins,  by  Rodgers  &  Hagerty,  and 
by  the  city  during  the  period  during.which  it  was  doing  the  work  itself, 
covering  a  period  of  many  years ;  that  he  stated  to  the  commissioner 
that,  since  there  would  be  only  eight  scows  to  unload  daily  during  July 
and  seven  scows  per  day  during  August,  the  temporary  derricks  and 
locomotive  cranes  upon  which,  he  informed  the  commissioner,  the 
plaintiff  had  an  option,  would  answer  until  the  permanent  plant  could 
be  installed ;  that  each  of  the  three  plants  of  Rodgers  &  Hagerty  on 
the  island  had  a  capacity  of  four  scows  a  day;  that  on  the  14th  of 
June  the  commissioner  by  a  communication  in  writing  submitted  the 
bids  to  the  board  of  estimate,  and  the  communication  and  bids  were  re- 
ferred to  the  committee  on  finance,  which  held  a  hearing  thereon  on 
the  21st  of  June ;  that  plaintiff  was  the  lowest  bidder,  but  that  at  the 
hearing  the  commissioner  advised  that  the  contract  be  awarded  to  Rod- 
gers &  Hagerty,  the  third  lowest  bidder,  on  the  grounds  that  the  plain- 
tiff had  no  experience  in  this  kind  of  work,  had  no  plants,  and  was 
not  financially  responsible,  and  on  the  ground  that  the  plant  location 
proposed  by  the  second  lowest  bidder  was  unsatisfactory;  that  the 
committee  reported  in  favor  of  awarding  the  contract  to  the  plaintiff 
on  condition  that  it  furnish  a  bond  in  the  sum  of  $100,000,  which  was 
five  times  the  amount  required  by  the  advertisement  for  bids,  and  on 
the  24th  of  June  the  board  of  estimate  adopted  a  resolution  approving 
the  award  of  the  contract  to  the  plaintiff  on  its  furnishing  such  bond ; 
that  on  the  27th  of  June  the  commissioner  notified  plaintiff  that  the 
contract  had  been  awarded  to  it,  and  it  gave  a  bond  as  required,  and 
the  contract  was  signed  on  the  28th,  but  the  certificate  of  the  comp- 
troller, required  by  section  149  of  the  Greater  New  York  Charter,  in 
194N.Y.S.— 19 
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order  to  validate  the  contract,  to  the  effect  that'  there  remained  un- 
applied and  unexpended  a  balance  of  the  appropriation  applicable  to 
the  contract  sufficient  to  pay  the  estimated  expense  of  executing  the 
same,  was  not  made  until  the  2d  of  July ;  that  after  signing  the  con- 
tract and  on  the  same  day  he  and  Deputy  Commissioner  Eschmann 
went  to  the  island  and  saw  that  the  Rodgers  &  Hagerty  plant  No.  i 
was  not  in  operation,  and  that  the  bucket  and  dredge  had  been  dis- 
connected, and  he  informed  Eschmann  that  plaintiff  would  commence 
operations  at  that  plant,  and  that  it  had  the  necessary  equipment  and 
proposed  to  lay  its  own  tracks  from  there  back  to  the  dump,  and 
Eschmann  answered,  "All  right ;  I  will  report  that  to  the  commission- 
er;" that  he  pointed  out  to  Eschmann  another  place  on  the  dock  at 
plant  No.  S  between  parts  of  the  plant  of  Rodgers  &  Hagerty,  which 
plaintiff  proposed  to  use,  and  Eschmann  promised  to  report  that  to 
the  commissioner,  and  asked  if  he  could,  not  indicate  another  landing 
point,  and  deponent  replied  that  these  were  the  only  available  ones,  but 
that  he  would  have  plaintiff's  engineer  look  over  the  island  the  next 
day,  and  accordingly  they  met  Eschmann  there  the  next  day,  and  plain- 
tiff's engineer  determined  that  the  only  available  locations  were  at 
plants  No.  3  and  No.  5,  and  Eschmann  promised  to  report  that  to  the 
commissioner. 

On  that  day  plaintiff  wrote  the  commissioner  asking  for  permission 
to  place  two  unloading  plants  on  said  docks  then  and  theretofore  used 
by  Rodgers  &  Hagerty  under  the  former  contract,  as  had  been  indi- 
cated to  Eschmann,  and  stating  that,  as  a  temporary  means  of  handling 
material,  it  proposed  to  put  in  two  or  more  dredges  and  sufficient 
tracks,  cars,  and  locomotives  and  any  other  necessary  equipment.  On 
the  same  day  the  commissioner  acknowledged  plaintiff's  letter  and  stat- 
ed that  he  had  a  report  from  Eschmann  with  respect  to  plaintiff's  rep- 
resentatives having  been  at  the  island,  but  that  Eschmann  "makes  no 
mention  of  outlining  such  a  program  as  you  present,"  and  that  he  re- 
gretted to  say  that  it  would  not  be  possible  for  him  to  give  the  desired 
permission  "to  use  part  of  the  plant  now  used  and  controlled  by  the 
existing  contractor,"  but  that  on  the  advice  of  Eschmann  he  approved 
the  location  reported  by  Eschmann  as  having  been  designated  by  plain- 
tiff's president  "for  a  temporary  unloading  plant  just  south  of  digger 
No.  5."  The  moving  papers  tend  to  show  that  the  attitude  of  the  com- 
missioner was  in  the  main  unfriendly  to  the  plaintiff,  and  this  was 
indicated  by  the  letter  herein  quoted  in  which  he  assumes  without  any 
warrant  that  the  plaintiff,  in  merely  asking  his  formal  approval  of  its 
use  of  the  city's  docks  at  these  two  points,  after  the  expiration  of  the 
right  of  Rodgers  &  Hagerty  to  use  them,  was  requesting  permission  to 
use  the  plants  of  Rodgers  &  Hagerty. 

On  the  30th  of  June  the  commissioner  wrote  plaintiff,  stating  that 
the  work  under  its  contract  was  to  begin  the  next  day,  and  that  the 
street  cleaning  department  was  ready  to  deliver  to  the  plaintiff  not  less 
than  five  scows  daily,  beginning  the  next  day,  and  as  many  more  as  it 
might  see  fit  from  time  to  time,  and  requesting  advice  as  to  what  point 
plaintiff  had  provided  and  where  it  wished  the  scows  to  be  delivered. 
Having  refused  permission  to  use  the  docks,  the  commissioner  knew 
when  he  wrote  the  letter  that  it  would  be  impossible  for  plaintiff  to  be- 
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gin  to  perform  the  contract  on  July  1st,  and  that  conclusively  appears 
from  the  fact  that  on  the  same  day  he  requested  Rodgers  &  Hagerty 
to  continue  the  work  of  unloading  the  scows  until  requested  to  stop 
by  him,  and  Rodgers  &  Hagerty  agreed  so  to  continue,  provided  it  re- 
ceived written  authority  therefor  from  him  and  he  would  prevent  in- 
terference by  plaintiff  with  the  operation  of  any  of  the  plants  and 
equipment  on  the  island.  The  commissioner  agreed  to  these  conditions, 
and  on  the  same  day  gave  Rodgers  &  Hagerty  authority  in  writing  in 
the  form  of  a  letter  in  which  he  specified  that  the  situation  presented 
an  emergency  authorizing  him  to  hire  scows  and  labor  from  day  to 
day,  and  he  agreed  to  pay  therefor  at  the  price  at  which  the  board  of 
estimate  had  approved  the  award  of  the  contract  to  the  plaintiff;  and, 
although  Rodgers  &  Hagerty  had  already  agreed  to  continue  the  work, 
he  appealed  to  the  contractor's  "sense  of  civic  obligation'*  to  accept  the 
emplo3anent  and  thus  prevent  a  menace  to  the  comfort  and  health  of 
the  citizens,  and  the  contractor  promptly  accepted  in  writing  the  same 
day.  On  the  7th  of  July  thereafter  ihe  commissioner,  pursuant  to  his 
letter  of  June  30th,  gave  Rodgers  &  Hagerty  a  more  formal  emergency 
contract,  which  it  accepted,  under  which,  as  modified  by  the  reduction 
of  the  price  per  scow  to  $207  made  on  the  4th  of  January,  1922,  it  has 
ever  since  unloaded  scows  at  the  island.  That  contract  provided,  among 
other  things,  that  it  was  to  begin  on  the  1st  of  July^  1921,  and  to  con- 
tinue from  day  to  day  until  further  notice,  and  might  be  terminated  at 
any  time  at  the  option  of  either  party  upon  written  notice  to  the  other, 
that  the  city  would  not  "charge  the  contractor  any  rental  for  the  use 
of  the  land,  docks,  or  bulkheads  upon  which  your  plants,  machinery, 
apparatus,  etc.,  are  now  placed,"  and  that  the  contractor  should  furnish 
safe  berths  and  maintain  a  sufficient  depth  of  water  for  the  mooring 
of  loaded  scows  at  the  unloading  points,  and  should  at  its  own  expense 
make  all  necessary  repairs  to  the  docks  or  bulkheads  at  Riker's  Island; 
and  the  attention  of  the  contractor  was  expressly  called  by  the  contract 
to  the  then  bad  condition  of  the  docks  and  a  portion  of  the  bulkhead  at 
Riker's  Island ;  and  it  was  s^eed  that  the  city  assumed  no  responsibility 
for  the  same  or  for  any  loss  or  damage  that  might  be  occasioned  to  the 
property  of  the  contractor  by  reason  thereof  or  "by  reason  of  said  bad 
condition  of  the  docks  or  bulkheads  or  the  city-owned  property  at 
Riker's  Island,"  It  was  further  expressly  understood  and  agreed  there- 
by as  follows: 

"Also  that  the  present  plants  and  machinery  at  Rdker's  Island  remain  upon 
the  city's  property,  inclnding  the  docks  and  bulkheads,  at  your  own  risk, 
and  that  you  hereby  release  the  city  of  New  York  from  all  claims  for  damages 
which  may  be  caused  to  said  plants  or  machinery  by  reason  of  any  defeqts  In 
the  said  docks  or  bulkheads^  or  the  property  upon  which  the  same  are  now 
placed." 

The  moving  papers  further  show  that  the  plaintiff,  if  it  had  been  per- 
mitted to  use  any  of  the  city's  docks,  could  have  installed  its  plant,  in- 
cluding derricks  and  cars,  within  48  hoursysand  could  have  been  ready 
to  unload  scows  within  that  time;  that  on'i!he  morning  of  July  1st  the 
plaintiff's  president,  superintendent,  and  a  gang  of  men  with  a  boat- 
load of  machinery  went  to  the  island  with  a  view  to  landing  at  the 
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dock  at  plant  No.  3,  and  found  that  the  landing  space  had  been  blocked 
by  Rodgers  &  Hagerty,  and  that  their  tracks  near  the  plant,  which  had 
been  empty  the  day  before,  were  filled  with  cars  and  locomotives,  and 
that  at  about  10  a.  m.  Eschmann  appeared  and  notified  them  that  the 
commissioner  would  not  permit  the  plaintiff  to  interfere  with  the  work 
of  Rodgers  &  Hagerty  and  would  not  allow  it  to  land  any  material  at 
the  dock  or  to  lay  any  tracks,  and  tliat  the  commissioner  had  arranged 
with  Rodgers  &  Hagerty  to  continue  the  work,  and  had  given  him 
orders  to  call  the  police  if  plaintiff  landed  any  material  or  interfered 
with  the.  work  of  Rodgers  &  Hagerty ;  that  later  the  police  appeared 
and  stopped  plaintiffs  employees  from  attempting  to  work  at  that 
plant ;  that  on  July  2d  the  plaintiff,  having  been  unable  to  obtain  any 
more  favorable  consideration  from  the  commissioner,  accepted  th© 
site  approved  by  him  in  his  said  letter  of  June  29th,  and  on  that  day 
began  the  work  of  building  a  dock  and  dredging^  a  channel  at  that. point 
and  erecting  a  plant,  and,  with  the  exception  of  laying  the  tracks,  had 
substantially  completed  it  by  August ;  that  the  plaintiff  was  delayed  in 
obtaining  permission  of  the  commissioner  to  cross  the  tracks  of  Rod- 
gers &  Hagerty,  and  was  ultimately  obliged  to  institute  an  action 
against  the  commissioner,  and  this  resulted  in  its  being  allowed  to  lay 
its  tracks,  and  it  commenced  to  unload  scows  at  that  point  on  the '7th 
of  November,  but  was  unable  to  handle  more  than  three  daily  at  that 
location. 

[1]  The  injunctive  relief  demanded  by  plaintiff  was  that  the  de- 
fendants be  restrained  from  interfering  with  the  plaintiff's  use  of  these 
docks  in  the  performance  of  its  contract  with  the  city.  The  plaintiff 
does  not  claim  any  right  to  us^  the  plant  or  equipment  of  Rodgers  & 
Hagerty.  It  is  perfectly  plain  that,  if  the  commissioner  is  not  warranted 
in  continuing  the  emergency  contract  with  Rodgers  &  Hagerty,  the  lat- 
ter has  no  right  to  use  these  docks  for  any  purpose,  but  is  merely  en- 
titled to  .a  reasonable  time  to  remove  its  plant  and  equipment.  If  the 
plaintiff  was  entitled  to  use  these  docks,  then  it  is  quite  clear  that  it  was 
the  duty  of  Rodgers  &  Hagerty  on  the  30th  of  June,  1921,  or,  as  soon 
as  it  could  thereafter,  to  remove  its  plant  and  equipment;  and  on  jts 
default  the  city  had  the  right  to  remove  it,  and  I  think  it  was  the  city's 
duty  to  the  plaintiff  so  to  do,  for  it  is  evident  that  the  plaintiff  could  not 
install  its  own  plant  and  equipment  or  perform  its  contract  while  the 
plant,  including  the  tracks  of  Rodgers  &  Hagerty,  remained  as  they  had 
been  erected  on  the  island.  It  seems  to  me  clear  that  it  was  contem- 
plated that  the  contractor  should  have  the  privilege  of  using  the  chan- 
nels already  dredged  to  the  island  and  also  the  city's  docks,  for  in  no 
other  manner  could  the  successful  bidder  have  been  prepared  to  pro- 
ceed with  this  work  within  three  weeks  after  the  bids  were  received, 
and  within  three  days  after  the  contract  was  let  and  signed.  The  city 
does  not  attempt  to  justify  the  action  of  the  commissioner  on  the  theory 
that  it  might  have  sustained  any  serious  loss  by  damage  or  injury  to 
the  docks.  The  plaintiff  'ppuld  have  been  liable  to  it  in  any  event  for 
any  damage,  other  than  ordinary  wear  and  tear,  in  using  tlie  docks : 
and  it  is  evident  that  their  construction  is  not  such  that  any  substantial 
damage  would  have  resulted  from  their  use  by  the  plaintiff.    The  city 
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stands  on  the  letter  of  the  invitation  for  proposals,  by  which  the  com- 
missioner reserved  the  right  to  ap^^rove  locations  for  plants.  I  think 
that  authority  may  be  given  full  effect  by  limiting  it  to  the  approval  of 
any  additional  plant  that  might  be  necessary  to  enable  the  contractor 
to  unload  all  of  the  scows.  It  would  be  an  unreasonable  and  arbitrary 
construction  of  this  reserved  authority  to  require  a  contractor,  submit- 
ting a  proposal  predicated  on  the  use  of  Riker's  Island  as  a  dumping 
ground  and  agreeing  to  be  prepared  to  unload  all  the  scows,  if  so  re- 
quired by  the  commissioner,  within  three  weeks  after  submitting  the 
proposal  and  within  three  days  after  the  contract  was  awarded,  to  pro- 
pose  new  locations  for  unloading  plants  which  would  involve  the  con- 
struction of  docks  and  extensive  dredging,  and  to  obtain  approval  there- 
of by  the  commissioner,  and  to  construct  the  docks  and  dredge  the 
channels  by  July  1st,  for  this  would  have  been  impossible,  and,  so  far 
as  appears,  would  have  served  no  useful  purpose,  and  would  have  been 
of  no  benefit  or  advantage  to  the  city.  I  am  therefore  of  opinion  that 
the  plaintiff  was  and  is  entitled  to  use  these  channels  and  docks,  and 
that  the  material  facts  with  respect  to  its  right  so  to  do  sufficiently 
appear  to  warrant  injunctive  relief  in  advance  of  the  trial. 

[2]  If  it  were  conceded  that  the  plaintiff's  contract  entitled  it  to  un- 
load all  of  the  scows  used  by  the  city,  then  it  might  be  said  that  it  has 
an  adequate  remedy  at  law ;  but  that  is  not  conceded,  and,  on  the  con- 
trary, it  is  contended  on  behalf  of  the  defendants  that  plaintiff's  con- 
tract only  entitled  it  to  receive  the  minimum  of  five  scows  daily.  It 
is  claimed,  notwithstanding  the  provisions  of  section  541  of  the  Greater 
New  York  Charter  (Laws  1901,  c.  466),  which  require  that,  excepting 
the  emergent  conditions,  such  work  should  be  let  by  contract  to  the 
lowest  bidder  after  inviting  sealed  proposals,  one  of  the  purposes  of 
the  commissioner  in  attempting  to  limit  the  contractor  to  a  minimum 
of  five  scows  per  day  was  to  enable  him  to  retain  discretion  and  con- 
trol with  respect  to  the  extent  to  which  the  island  should  be  used  as 
a  dumping  ground.  Under  the  guise  of  emergency  contracts  the  com- 
missioner has  been  permitting  the  unloading  oi  scows  at  other  dump- 
ing grounds  also.  Unless,  therefore,  the  contractor  is  permitted  by 
the  commissioner  to  perform  its  contract,  it  is  impossible  to  know 
to  what  extent,  if  any,  above  the  minimum  number  the  commissioner 
would  hav^  delivered  scows  for  unloading  at  the  island.  Moreover,  it 
appears  that  the  cost  to  the  contractor  per  scow  would  be  less  the 
greater  the  number  of  scows  unloaded,  and  that  it  will  be  impossible 
to  prove  the  actual  damages  sustained  by  the  contractor.  I  am  of  opin- 
ion that  this  case  on  the  facts  falls  within  the  decision  of  this  court  in 
Dailey  v.  City  of  New  York,  170  App.  Div.  267,  156  N.  Y.  Supp.  124, 
affirmed  218  N.  Y.  665,  113  N.  E.  1053,  and  within  the  rule  therein 
stated,  as  follows : 

"The  measure  of  damages,  of  coarse,  would  have  been  the  profits  which  the 
plaintiffs  would  have  earned  from  the  performance  of  the  contract,  and  the 
impossibility  of  estimating  such  profits  with  any  degi*ee  of  accuracy  is  ap- 
parent. The  cost  of  the  work  now  being  done  could  only  be  determined  after 
a  long  accounting,  and  the  amount  of  work  which  would  have  been  done  un- 
der the  contract  is  entirely  speculative.  The  contract  expressly  provided  that 
the  city  should  be  under  no  obligation  to  deliver  to'  the  contractors  any  specif- 
ic amount  of  rubbish.  The  amount  collected  by  the  city  varies  and  Is  ^n- 
fitantly  increasing.    •    •    •    -> 
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''In  order  to  deny  one  the  relief  which  a  court  of  equity  can  gi^e,  it  is  not 
in  all  cases  sufficient  that  there  be  a  remedy  at  law.  The  remedy  must  be 
plain  and  adequate,  and  as  certain,  prompt,  complete,  and  efficient' to  attain 
the  ends  of  Justice  and  its  prompt  administration  as  the  remedy  in  equity." 

[3]  Furthermore,  if  these  views  are  correct  with  respect  to  the 
rights  of  the  plaintiff,  it  follows  that  the  commissioner  is  not  warrant- 
ed in  continuing  the  emergency  contracts,  for  in  that  manner  the  stat- 
ute requiring  that  such  wt)rk  be  done  by  contract  after  receiving  sealed 
proposals  would  be  violated ;  and  public  officials  should  be  required  to 
perform  their  statutory  duties,  and  should  not  be  permitted  to  subject 
the  taxpayer  to  the  payment  of  damages  for  thdir  failure  properly  to 
discharge  their  duties. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs,  to  the  extent  of 
enjoining  the  defendants  and  their  agents  and  servants  from  in  any 
way  obstructing  or  interfering  with  plaintiff  in  the  performance  of  a 
certain  contract,  dated  on  or  about  June  28,  1921,  made  between  plain- 
tiff and  the  city  of  New  York,  by  and  through  its  commissioner  of 
street  cleaning,  for  unloading  deck  scows  containing  mixed  ashes,  street 
sweepings,  and  rubbish  at  Riker's  Island,  New  York  City,  and  dis- 
posing of  their  contents,  and  from  obstructing  or  interfering  with 
plaintiff  in  the  use  of  its  plant  erected  on  said  Riker's  Island  and  in 
kiying  its  tracks  therefrom,  and  in  removing  the  tracks,  plant,  and 
equipment  of  defendant  Rodgers  &  Hagerty,  Inc.,  in  the  vicinity  there- 
of, and  in  doing  any  and  all  other  things  necessary  to  the  expeditious 
and  unhaimpered  performance  of  its  said  contract,  and  from  pre- 
venting the  use  by  plaintiff  of  the  docks  now  on  Riker's  Island  and 
thp  channels  forming  approaches  thereto,  and  from  preventing  the  re- 
moval by  plaintiff  of  the  plants,  tracks,  and  equipment  of  defendant 
Rodgers  &  Hagerty,  Inc.,  therefrom,  in  the  event  of  its  failure  forth- 
with to  remove  the  same  itself,  and  that  defendant  Alfred  A.  Taylor, 
commissioner  of  street  cleaning,  be  enjoined  and  restrained  from 
awarding  any  of  said  work  given  plaintiff  under  its  contract  with  the 
city  of  New  York  to  the  defendant  Rodgers  &  Hagerty,  Inc.  Settle 
order  on  notice.    All  concur. 
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FIREMEN'S  MUT.  6ENEV.  ASS'N  OF  CITY  OF  NEW  YORK  v.  CLIFFORD. 

(Supreme  Court,  Appellate  DiTLdon,  First  Department    Hay  19»  1922.) 

Deposits  la  court  «=»l— Owner  of  boods  delivered  to  secure  a  contract  held  aot 
entitled  to  order  to  have  then  deposited  with  clerk  of  court. 

Under  Civil  Practice  Act,  f  978,  providing,  where  a  party  admits  that 
lie  baa  in  pMseasion  or  in  his  control  money  or  other  personal  property 
capable  of  delivery,  which  is  a  subject  of  an  action  or  a  special  proceeding, 
and  held  by  him  as  trustee  for  another  party,  or  which  belongs  or  is 
due  to  another  party,  an  order  for  its  delivery  to  the  clerk  of  the  court 
may  be  had,  where  bonds  were  given  to  defendant  to  hold  as  security  for 
the  performance  of  a  contract  between  plaintiff  and  defendant,  granting 
an  order  directing  defendant  to  deposit  the  bonds  with  the  cl^-k  of  the 
court  was  error;  the  defendant  not  admitting  tliat  the  bonds  were  in 
his  possession  or  controL 

Herrellf  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Firemen's  Mutual  Benevolent  Association  of  the  City 
of  New  York  against  James  D.  Clifford,  From  an  order  directing  de- 
fendant to  deposit  with  the  clerk  of  the  court  certain  Liberty  bonds, 
defendant  appeals.  •  Order  reversed. 

See,'also;  201  App.  Div.  322,  194  N.  Y,  Supp.  301. 

Argued  before  BOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Richard  E.  Walsh,  of  Brooklyn,  for  appellant 

Joseph  .A.  McNamara,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  in  replevin  to  recover  the  bonds. 
The  complaint  shows  that  the  plaintiff  is  a  domestic  corporation,  and 
the  defendant  is  an  attorney  and  counsellor,  and  resides  and  has  an 
office  in  the  borough  of  Brooklyn,  New  York  City,  that  the  plaintiff 
is  the  owner  and  entitled  to  the  immediate  possession  of  the  bonds, 
which  are  described  by  their  issues  and  numbers,  but  that  defendant 
has  obtained  possession  thereof  and  wrongfully  detains  them,  although 
demand  therefor  was  duly  made  before  the  commencement  of  the  ac- 
tion. Judgment  is  demanded  for  the  possession  of  the  bonds,  and  for 
their  value  if  possession  cannot  be  delivered.  The  answer  joins  issue 
on  the  allegations  with  respect  to  the  plaintiff's  ownership  and  defend- 
ant's possession -of  the  bonds,  and  pleads  six  separate  defenses.  The 
first  is  the  pendency  of  a  prior  action  between  the  parties  for  the  same 
cause ;  the  second  is  that  the  cause  of  action  did  not  accrue  within  one 
year  prior  to  the  commencement  of  the  action;  the  third  is  that  the 
defendant  has  been  released  and  discharged  from  liability ;  the  fourth 
is  that  the  plaintiff  duly  assigned,  transferred,  and  delivered  the  bonds 
and  parted  with  all  interest  therein  to  the  defendant,  who  thereupon  be- 
came and  was  the  owner  thereof ;  the  fifth  is  that  in  or  about  the  year 
1900  the  plaintiff  employed  the  defendant  in  certain  professional,  ex- 
ecutive, and  administrative  capacities,  and  agreed  to  pay  him  therefor 
a  stipulated  stun  of  money  monthly,  and  that  the  contract  was  renewed 

^ss>roT  oUi«r  eaa«s  8e«  atnoM  topic  A  KST-NUliBBR  In  all  Ktr-Nombered  Digest!  4  IndezM 


Digitized  by 


Google 


\ 


296  194  NEW  YORK  SUPPLEMfeNO?  (Sup.  Ct. 

annually,  and  that  he  duly  performed  the  services,  and,  in  effect,  that 
tlie  bonds  were  delivered  by  plaintiff  and  accepted  by  defendant  in  pay- 
ment for  services  rendered  pursuant  to  and  ia  connection  with  said 
contract  of  employment;  and  in  the  sixth  defense  the  defendant  pleads 
the  contract  of  employment  set  up  in  the  fifth  defense,  and  alleges  that 
the  plaintiff  delivered  the  bonds  to  the  defendant  in  consideration  of  his 
surrendering  his  rights  under  the  contract  and  the  renewals  thereof. 

On  the  pleadings  and  on  affidavits  made  by  the  president  of  the  plain- 
.tiff,  its  attorney,  and  a  deputy  sheriff,  the  plaintiff  moved  under  section 
717  of  the  Code  of  Civil  Procedure  for  an  order  requiring  defendant  to 
deliver  the  bonds  to  the  clerk  of  the  court,  subject  to  the  further  direc- 
tion of  the  court.    The  affidavit  of  the  plaintiff's  president  is  to  the  ef- 
fect that  one  Sullivan,  who  was  chairman  of  the  board  of  directors  of 
the  plaintiff  and  an  old  friend  of  the  defendant,  delivered  the  bonds  to 
the  defendant ;   that  Sullivan  was  later  dismissed  from  his  office,  and, 
in  turning  over  the  property  of  the  plaintiff  to  his  successor,  instead  of 
delivering  the  bonds,  he  delivered  a  receipt  therefor  from  the  board  of 
director.s  of  the  plaintiff,  signed  by  defendant  under  date  of  July  22, 
1919,  providing  that  he  was  to  hold  them  in  escrow  pursuant  to  a  reso- 
lution of  said  board  of  directors  "to  see  that  the  contract  was  kept  by 
the  association/*    The  affidavit  further  shows  that  tlie  bonds  belonged 
to  the  plaintiff,  and  that  defendant  has  refused  to  return  them,  and 
is  an  old  man  of  no  financial  responsibility,  and  that  on  account  of  his 
age  the  officers  of  the  plaintiff  are  unwilling  to  apply  for  an  order  of 
arrest,  and  that  he  may  dispose  of  the  bonds  pending  the  action ;   that 
plaintiff  is  financially  responsible  and  has  filed  a  bond  with  the  sheriff 
of  Kings  county  for  twice  the  value  of  the  bonds ;  that  defendant  was 
president  of  the  plaintiff,  but  was  defeated  for  re-election  on  or  about 
the  9th  of  July,  1919,  and  thereafter,  through  connivance  with  Sullivan, 
obtained  possession  of  the  bonds,  which  prior  thereto  were  purchased 
with  funds  of  the  plaintiff.    The  affidavit  of  the  plaintiff's  attorney  was 
made  for  the  purpose  of  obtaining  an  order  to  show  cause  with  a  stay 
and  is  not  material  to  the  appeal.    The  affidavit  of  the  deputy  sheriff 
of  Kings  county  is  to  the  effect  that,  pursuant  to  the  direction  in  the 
writ  of  replevin  issued  herein,  he  called  on  defendant  and  demanded 
the  bonds,  and  defendant  stated  that  he  did  not  have  them  with  him, 
and  declined  to  state  where  they  were.    The  defendant  presented  his 
affidavit  in  opposition  to  the  motion,  in  which,  so  far  as  it  is  material 
to  the  appeal,  he  denies  the  deputy  sheriff's  version  bi  the  interview 
with  him,  and  avers  that  he  informed  the  deputy  that  he  had  not  had 
the  bonds  for  some  time,  apd  further  avers  that  he  had  disposed  of  the 
bonds  prior  to  the  commencement  of  the  action ;  that  there  is  pending 
another  action  against  the  defendant  brought  by  one  Gleason,  evidently 
an  officer  of  and  in  behalf  of  the  plaintiff,  to  enjoin  defendant  from 
disposing  of  the  bonds  and  to  require  him  to  return  them,  and  to  re- 
quire him  and  other  former  officers  of  the  plaintiff  to  account  for  their 
official  acts ;  that  in  the  complaint  in  that  action  the  nature  of  the  con- 
tract referred  to  in  said  receipt  is  alleged  to  have  been  an  agreement 
made  by  plaintiff  on  or  about  the  17th  of  November,  1900,  to  pay  de- 
fendant annually  for  life  an  amount  equal  to  the  salary  of  a  captain  iu 
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the  fire  department  of  the  city  of  New  York ;  and  that  it  was  provid- 
ed that  the  agreement  should  inure  to  the  benefit  of  the  defendant's 
heirs.  These  are  the  only  material  facts  shown,  and  thereon  the  court 
granted  the  motion. 

1  am  of  opinion  that  the  court  was  without  authority  to  make  the 
order.  It  clearly  appears  that  there  was  some  contract  made  between 
the  plaintiff  or  its  board  of  directors  and  the  defendant,  and  the 
receipt  for  the  bonds  given  by  defendant  shows  that  he  received 
them  and  held  them  originally  as  security  for  theMperformance  of 
that  contract.  There  is  no  evidence  on  behalf  of  the  plaintiff  that  it ' 
performed  the  contract  and  became  entitled  thereunder  to  the  return 
of  the  bonds ;  and  the  position  taken  by  the  defendant  in  his  answer  is 
that  the  contract  was  canceled  by  mutual  consent,  and  that  in  consider- 
ation of  the  surrender  of  his  rights  under  the  contract  the  plaintiff  re- 
linquished its  interest  in  the  bonds,  and  he  became  the. owner  thereof 
in  his  own  right  and  has  parted  with  both  title  and  possession.  If  the 
plaintiff  claimed  that  the  defendant  had  control  and  possession  of  the 
bonds  when  the  demand  was  made  therefor  by  the  deputy  sheriff  un- 
der the  writ  of  replevin,  its  remedy  was  to  apply  for  an  order  of  arrest 
under  section  549,  subd.  2,  of  the  Code  of  Civil  Procedure,  now  sub- 
division 7  of  section  826  of  the  Civil  Practice  Act,  or  to  apply  to  the 
court  for  an  order  requiring  him  to  deliver  the  property  to  the  deputy 
sheriff  and  to  have  him  punished  for  contempt  if  without  good  cause  he 
failed  so  to  do.  The  plaintiff,  however,  instead  o£  pursuing  either  of 
these  remedies,  sought  and  obtained  the  order  requiring  the  defendant 
to  deliver  the  bonds  to  the  clerk  of  the  court,  which  was  a  remedy  then 
provided  for  in  section  717  of  the  Code  of  Civil  Procedure,  now  in  sec- 
tion 978  of  the  Civil  Practice  Act,  where  a  party  admits  that  he  has  in 
his  possession  or  under  his  control  money  or  other  personal  property 
capable  of  delivery,  which  is  the  subject  of  the  action  or  special  pro- 
ceeding and  is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party.  It  is  perfectly  clear,  I  think,  that  the 
plaintiff  was  not  entitled  to  that  remedy  on  these  facts,  for  it  is  neither 
admitted  by  the  pleadings  nor  by  any  examination  of  the  defendant  nor 
by  his  affidavit  that  the  bonds  were  in  his  possession  or  under  his  con- 
trol, or  that  he  held  them  as  trustee  for  another  party,  or  that  he  held 
them  and  they  belonged  or  were  due  to  another  party. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs. 

DOWLING,  SMITH,  and  GREENBAUM,  JJ.,  concur. 

MERREI.L,  J.  (dissenting.)  The  plaintiff,  Firemen's  Mutual  Be- 
nevolent Association  of  the  City  of  New  York,  is  a  corporation  or- 
ganized under  the  Membership  Corporation  I^aw  (Consol.  Laws,  c. 
35).  The  12  bonds  of  $1,000  each  were  bought  with  the  funds  of  the 
association.  Prior  to  June,  1919,  for  a  number  of  years,  the  defend- 
ant had  been  the  president  of  the  plaintiff.  He  was  defeated  for  re- 
election in  June,  1919,  and  immediately  thereafter  certain  members  of 
the  board  of  directors,  who  had  long  served  with  the  defendant,  are 
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charged  with  having  passed  a  resolution  bestowing  upon  their  former 
president  said  Liberty  bonds,  being  one-half  of  the  Liberty  bonds  then 
owned  by  the  plaintiff.  Said  bestowal  was  in  consideration  of  de- 
fendant's past  faithful  service.  It  appears  that  the  defendant,  during 
his  incumbency  as-  president,  had  received  a  salary  from  the  plaintiff 
in  an  amount  equal  to  that  received  by  a  captain  of  the  fire  department 
The  bonds  in  question,  together  with  a  like  amount  which  were  not 
delivered  to  the  defendant,  were  in  the  possession  of  one  Patrick  J. 
Sullivan,  chaimftn  of  the  board  61  directors  of  the  plaintiff.  Sullivan 
continued  in  office  after  the  defeat  of  the  defendant  as  president,  and 
turned  over  said  bonds  to  the  defendant.  Thereafter  Sullivau  was 
removed  from  office,  and  in  turning  over  the  plaintiff's  bonds  to  his 
successor,  in  lieu  of  the  $12,000  of  said  bonds  which  he  had  delivered 
to  the  defendant,  produced  the  defendant's  receipt  therefor.  The  ac- 
tion is  to  recover  possession  of  said  bonds  or  for  the  sum  of  $12,000, 
in  case  possession  cannot  be  given  to  the  plaintiff. 

In  the  amended  answer  of  the  defendant  he  alleges  that  the  plaintiff 
herein  transferred,  gave,  and  delivered  said  bonds  to  the  defendant 
pursuant  to  a  contract,  and  that  they  were  received  by  the  defendant 
in  settlement^  of  his  rights  and  claims  thereunder. 

A  writ  of  "replevin  was  issued  herein  and  delivered  to  the  sheriflF  of 
Kings  county,  directing  him  to  take  possession  of  said  bonds.  The  de- 
fendant refused  to  disclose  their  whereabouts,  and  said  writ  of  re- 
plevin remained  unexecuted  by  reason  of  the  inability  of  the  sheriff  to 
locate  said  bonds.  Thereupon  application  was  made  to  the  Special 
Term  under  section  717  of  the  Code  of  Civil  Procedure  for  an  order 
requiring  the  deposit  of  said  bonds  by  the  defendant  in  court.  A  certi- 
fied copy  of  the  order  was  served  upon  the  defendant,  who  applied 
for  a  stay  thereof,  which  was  denied.  Failing  to  deliver  the  same, 
application  was  made  for  an  order  adjudging  the  defendant  in  con- 
tempt of  court,  and  the  defendant  was  finally  adjudged  in  contempt  of 
court,  and  his  commitment  ordered,  unless  the  bonds  were  deposited. 
See  201  App.  Div.  315,  194  N.  Y.  Supp.  295.  Thereupon  said  bonds 
were  deposited  with  the  county  clerk,  by  whom  they  were  turned  over 
to  the  chamberlain  of  the  city  of  New  York,  in  whose  possession  they 
now  remain.  The  deposit  was  only  made  after  the  commitment  of  the 
defendant  for  contempt. 

The  question  presented  upon  this  appeal  is  as  to  whether  section  717 
of  the  Code  of  Civil  Procedure,  by  its  terms,  is  sufficiently  broad  to 
authorize  the  granting  of  the  order  appealed  from.  That  section  pro- 
vides that — 

"Where  it  Is  admitted,  hy  the  pleading  or  examination  of  a  party,  that  he 
has.  In  his  possession  or  under  his  control,  money,  or  other  personal  property 
capable  of  delivery,  which,  being  the  subject  of  the  action  or  special  proceed- 
ing, is  held  by  him  as  trustee  for  another  party,  or  which  belonffi  or  is  due  to 
another  party,  the  court  may,  in  its  discretion,  grant  an  order,  upon  notice, 
that  it  be  paid  into,  or  d^>osited  in  court,  or  delivered  to  that  party,  with  or 
without  security,  subject  to  the  further  direction  of  the  court"  (Italics  are 
tiie  writer's.) 

It  will  be  noted  that  section  717  not  only  relates  to  personal  property 
capable  of  delivery,  which,  being  the  subject  of  the  action,  is  held  by 
a  party  as  trustee  for  another,  but  the  section  also  provides  for  the  de- 


Digitized  by 


Google 


Sup.  Ct)  FIBEMBN'S  MUT.  BBNBV.  ASS'y  V.  CUPFOBD  299 

(194N.Y.8.) 

posit  of  such  property  in  court  where  it  belongs  to  or  is  due  to  another 
party.  I  think  the  Special  Term,  upon  the  moving  papers,  might  have 
been  justified  in  holding  that  the  bonds  in  suit  were  held  by  the  defend- 
ant in  a  fiduciary  capacity.  At  the  time  the  defendant  received  the 
bonds  in  suit,  he  executed  to  the  board  of  directors  of  the  plaintiff  a 
receipt  in  the  following  terms : 

'       "July  22,  1919. 
''Received  from  board  of  directors  912,000  of  Liberty  bonds  to  be  held  in 
escrow  pursnant  to  resolution  of  board  of  directors  to  ^ee  that  the  contract  is 
kept  by  the  association.  James  D.  Clifford.*' 

This  receipt  would  indicate,  at  least,  that  the  defendant  did  not,  in 
the  first  instance,  obtain  possession  of  the  bonds  in  suit  by  virtue  of 
title  thereto,  but  that  the  same  were  delivered  to  and  were  to  be  held 
by  him  in  escrow  as  security  for  the  performance  of  some  contract  of 
the  plaintiff.  Be  that  as  it  may,  section  717  of  the  Code  of  Civil  Pro- 
cedure is  in  the  disjunctive,  and  where  it  is  admitted  by  the  pleading 
of  a  party  that  he  has  possession  of  personal  property  capable  of  deliv- 
ery which  belongs  to  another  party,  the  court  may,  in  its  discretion, 
grant  an  order,  upon  notice,  that  said  property  be  deposited  in  court, 
subject  to  the  further  direction  of  the  court. 

The  complaint  in  this  action  alleges  that  on  or  about  October  25, 
1920,  and  at  the  commencement  of  this  action,  the  plaintiff  was  and  still 
is  the  owner  and  entitled  to  the  immediate  possession  of  said  Liberty 
bonds,  and  that  the  defendant  became  possessed  thereof  and  wrong- 
fully detained  the  same  from  the  plaintiff. 

The  defendant's  answer  sets  forth  and  alleges  six  separate  and  dis- 
tinct defenses^o  plaintiff's  cause  of  action.  In  his  fourth  defense  the 
defendant  alleges  that,  prior  to  the  commencement  of  the  action,  the 
plaintiff  herein,  for  a  good  and  valuable  consideration,  duly  assigned, 
transferred,  gave,  and  delivered  the  bonds  described  in  the  complaint 
herein  to  tfie  defendant,  and  that  defendant  was  and  duly  became 
the  o^ner  thereof  and  entitled  to  the  possession  thereof.  In  the  fifth 
separate  defense  the  defendant  alleges,  that  any  bonds  delivered  by 
plaintiff  to  defendant,  and  received  or  accepted  by  defendant,  were 
delivered  and  accepted  in  accordance  with  the  terms  of  a  contract  with 
the  plaintiff.  In  the  sixth  separate  defense  the  defendant  alleges  that, 
in  consideration  of  the  surrender  of  certain  rights  of  the  defendant 
against  the  plaintiff,  the  plaintiff  delivered  to  the  defendant  the  prop- 
erty mentioned  in  the  complaint. 

It  will  thus  be  seen  that  the  pleading  of  the  defendant  admitted  that 
the  bonds  in  suit  came  into  his  possession.  Presumptively  they  re- 
mained and  were  in  his  possession  at  the  time  of  the  commencement 
of  this  action.  Nowhere  in  his  answer  does  the  defendant  specifically 
deny  the  possession  of  said  bonds.  Notwithstanding  the  allegations  of 
his  answer  that  he  rightfully  became  possessed  of  said  bonds,  in  his 
afitidavit,  read  in  opposition  to  plaintiff's  application  for  an  order  re- 
quiring defendant  to  deposit  said  bonds  in  court,  the  defendant  makes 
affidavit  as  follows : 

"Deponent  denies  that  he  ever  admitted  having  the  possession  of  the  bonds, 
or  their  custody  or  control,  at  or  since  the  commencement  of  this  action ;  that 
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the  said  bofnds  were,  long  before  the  commencement  of  this  action  and  before 
the  making  of  any  alleged  demajid,  disposed  of  by  deponent;  and  that  the 
same  were  not  secreted,  removed,  or  disposed  of  for  the  purpose  of  defeating 
this  action,  and  are  not  Aow,  and  have  not  been  for  many  months  past,  in  the 
possession  of  deponent" 

Not  only  does  the  answer  of  the  defendant  indicate  the  falsity  of 
such  averment  in  his  affidavit,  but  the  fact  that  said  bonds  were 
promptly  produced  and  deposited  with  the  county  clerk  upon  defend- 
ant's commitment  for  contempt  clearly  disproves  such  averment,  and 
proves  that  said  bonds  were,  in  fact,  in  defendant's  possession,  or  at 
least  subject  to  his  control,  and  therefore  amenable  to  the  provisions  of 
section  717  of  the  Code  of  Civil  Procedure. 

The  order  appealed  from  was  discretionary.  I  think  said  section  of 
the  Code  was  designed  to  meet  just  such  a  situation  as  is  presented  here. 
The  moving  affidavits  show  that  the  defendant  is  financially  irrespon- 
sible, and  that  unless  the  subject-matter  of  the  action  is  impounded  and 
the  bonds  in  suit  held  pending  the  trial  of  the  action,  nothing  will  pre- 
vent their  dissipation  by  the  defendant.  The  defendant  in  his  affidavit 
does  not  deny  that  h^  is  financially  irresponsible,  but  contents  himself 
with  the  averment  that  he  "is  a  middle-aged  man,  in  good  health,  whose 
credit  has  never  been  assailed,  and  who  has  never  had  any  judgment  re- 
corded against  him,  and  has  never  been  declared  a  bankrupt,  and  has 
never  made  an  assignment  for  the  benefit  of  creditors."  The  defendant 
does  not  claim  to  be  financially  responsible,  nor  does  he  state  that  he  is 
the  owner  of  any  property  whatever.  Not  only  does  the  financial  irre- 
sponsibility of  the  defendant  appear,  but  it  is  stated  in  the  moving  affi- 
davits, and  is  undenied  by  the  defendant,  that  the  plaintiff  has  given  se- 
curity in  a  penal  bond  in  the  sum  of  $24,000,  executed  by^he  American 
Surety  Company,  which  will  amply  secure  the  defendant  in  this  action. 
.  The  order  appealed  from  merely  directs  that  the  bonds  in  suit  be  de- 
posited in  court,  subject  to  the  further  direction  of  the  court.  Under 
such  circumstances,  unless  the  plaintiflF  is  able  upon  the  trial  to  estab- 
lish ownership  and  right  to  possession  of  said  bonds,  the  court  will 
direct  that  the  same  be  returned  to  the  defendant,  with  such  damages 
as  the  defendant  may  have  suffered  by  reason  of  being  deprived  there- 
of. No  possible  injury  can  come  to  the  defendant  from  the  order  ap- 
pealed from,  and  compliance  with  Its  provisions  may  be  quite  essential 
to  securing  plaintiff's  rights. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements  to 
the  respondent. 
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FIREMEN'S  MUT.  BENEV.  ASS'N  OF  CITY  OF  NEW  YORK  v.  CLIFFORD. 

(Supreme  Court,  Appellate  Division,  First  Department     May  19,  1922.) 

Coktompt  ^s>6l— On  compiying  with   order  of  oourt,  contempt  order  should 
be  vacated. 

Where  defendant  was  adjudged  in  contempt  for  failing  to  obey  an  order 
requiring  him  to  deliver  bonds  to  a  clerk'  of  court,  and  later,  in  order  to 
avoid  arjrest  and  imprisonment,  induced  his  wife,  to  whom  he  had  given 
the  bonds,  to  deposit  them  with  the  derk  of  the  court,  the  order  adjudging 
defendant  in  contempt  should  have  been  vacated  on  his  motion. 

MerreU,  J..  dlBsenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Firemen's  Mutual. Benevolent  Association  of  the  City  of 
New  York  against  James  D.  Clifford.  From  an  order  denying  defend- 
ant's motion  to  vacate  an  order  granting  plaintiff's  motion  to  have  him 
adjudged  in  contempt  for  refusing  to  obey  an  order  to  deposit  certain 
bonds  with  the  clerk  of  the  court,  defendant  appeals.    Order  reversed. 

See,  also,201  App.  I?iv.  315,194  N.  Y.  Supp.  295. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Richard  E.  Walsh,  of  Brooklyn,  for  appellant. 

Joseph  A.  McNamara,  of  New  York  City,  for  respondent, 

LAUGHLIN,  J.  On  the  9th  of  November,  1921,  the  court  made  an 
order  granting  plaintiff's  motion  on  notice  to  the  defendant  to  have 
him  adjudged  in  contempt  for  failing  to  obey  the  order  of  May  17, 
1921,  requiring  him  to  deliver  the  bonds  to  the  clerk  of  the  court,  and 
it  was  ordered  that  he  be  committed  to  the  county  jail  until  he  com- 
plied with  the  ^  order,  and  that  a  warrant  for  such  commitment  issue 
unless  within  two  days  after  the  service  of  a  copy  of  the  order  on  his 
attorney  he  deposited  the  bonds  as  required  by  the  order  of  May  17th. 
An  affidavit  made  by  the  defendant  was  presented  in  opposition  to  the 
motion  for  the  order  adjudging  him  in  contempt,  and  in  it  he  states,  in* 
substance,  that  the  plaintiff,  for  a  good  and  sufficient  consideration, 
sold,  assigned,  and  transferred  the  bonds  to  him,  and  that  he  in  good 
faith,  and  believing  his  title  was  unassailable,  prior  to  the  commence- 
ment of  this  action,  exercised  his  right  as  such  owner,  and  assigned 
and  transferred  the  bonds  and  parted  with  possession  thereof,  and  was 
therefore  unable  to  comply  with  the  order  of  May  17th ;  that  he  has  a 
good  defense  to  the  action,  and  took  an  appeal  from  the  order  of  May 
17th,  which  is  pending  and  undetermined.  See  201  App.  Div.  315,  194 
N.  Y.  Supp.  295.  The  defendant  did  not  appeal  from  the  order  ad- 
judging him  in  contempt,  but  to  avoid  the  issue  of  a  warrant  for.  his 
arrest  thereunder  he  induced  his  wife,  to  whom  he  claims  to  have 
given  the  bonds,  to  consent  to  have  tlie  bonds  deposited  with  the  clerk 
of  the  court,  and  she  accompanied  him  to  the  clerk's  office  and  de- 
livered them  to  the  clerk  for  that  purpose.  The  defendant  thereafter, 
on  the  23d  day  of  November,  1921,  obtained  an  order  to  show  cause 

■  ■  I.  ■  ■  -^  I  .  I ■'■'■■!  -  .  I       I  t— 
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why  the  order  adjudging  him  in  contempt  should  not  he  vacated.  He 
also  prayed  generally  for  other  and  further  relief,  but  that  is  the 
only  specific  relief  demanded  or,  so  far  as  appears,  asked  for  on  the 
motion.  The  defendant  thus,  in  effect,  acquiesced  in  that  part  of  the 
contempt  order  which  required  a  compliance  with  the  order  of  May 
17th,  and  by  the  co-operation  of  his  wife  he  was  enabled  to  comply 
therewith;  and  by  the  motion  he  sought  to  have  the  adjudication  ad- 
judging him  in  contempt  vacated.  I  am  of  opinion  that  the  motion 
should  have  been  granted,  for,  regardless  of  th^  merits  of  his  appeal 
from  the  order  of  May  17th,  he  had  complied  therewith  under  du- 
ress of  the  contempt  order,  and  the  object  of  the  motion  to  have  him 
adjudicated  in  contempt  had  been  accomplished.  If  the  order  adjudg- 
ing him  in  contempt  had  been  vacated,  that  would  not  have  entitled  him 
or  his  wife  to  a  return  of  the  bonds.  He  would  only  be  entitled  to  that 
relief  if  successful  on  his  appeal  from  the  order  requiring  that  they 
be  delivered  to  the  clerk. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs. 

BOWLING,  SMITH,  and  GREENBAUM,  JJ,  concur. 

MERRELL,  J.  (dissenting).  The  action  is  in  replevin  to  obtain 
possession  of  12  Liberty  bonds  claimed  to  be  the  property  of  the  plain- 
tiff, and  which  the  plaintiff  alleges  are  wrongfully  detained  by  the  de- 
fendant. On  May  17,  1921,  at  a  Special  Term  of  the  Supreme  Court, 
Part  I,  held  in  and  for  the  county  of  New  York,  an  order  was  granted 
requiring  the  defendant,  pursuant  to  section  717  of  the  Code  of  Civil 
Procedure,  to  deposit  with  the  New  York  county  clerk,  within  15  days 
after  the  service  of  said  order  with  notice  of  entry  thereof,  subject 
to  the  further  direction  of  the  court,  the  12  Liberty  bonds  particularly 
described  in  said  order,  and  which  are  the  subject  of  this  action.  The 
defendant  refused  to  comply  with  said  order,  and  on  November  9, 
1921,  an  order  was  granted  by  the  Special  Term  adjudging  the  defend- 
ant guilty  of  willful  contempt  of  court  in  having  knowingly  and  will- 
fully disobeyed  the  said  order  of  this  court  made  and  entered  herein 
on  the  said  17th  day  of  May,  1921,  and  which  required  the  deposit, 
within  15  days  from  the  date  of  the  service  of  said  order  with  notice 
of  entry  thereof,  with  the  clerk  of  this  court  pending  the  determina- 
tion of  the  action,  the  said  12  Liberty  bonds,  and  in  and  by  said  or- 
der of  November  9,  1921,  the  said  defendant  was  ordered  committed 
by  the  sheriff  of  the  said  county  of  New  York  to  the  county  jail  in  said 
countv,  to  be  there  detained  until  the  said  defendant  should  comply 
with  the  provisions  of  said  order  of  Mav  17,  1921,  and  deposit  or  cause 
to  be  deposited  with  said  clerk  the  bonds  mentioned  in  said  order. 

The  defendant  claims  to  have  complied  with  said  order  of  November 
9th,  and  to  have  deposited  with  the  county  clerk  the  bonds  in  question 
as  directed  by  the  order  of  May  17.  1921.  Alle^ring  compliance  with 
said  order,  the  defendant  then  applied  for  an  order  vacating  the  order 
of  the  Special  Term  of  November  9,  1921,  adjudging  him  to  be  in  con- 
tempt of  court.  This  application,  coming  on  to  be  heard,  was  denied 
by  the  order  appealed  from.  Upon  the  hearing  of  the  application  to 
vacate  the  order  adjudging  the  defendant  in  contempt  of  court,  the  de- 


Digitized  by 


Google 


Sup.  Ct)      UTICA  PABTITION  COEP,  V.  JACKSON  CONST.  00.  803 

(1S4N.T.8.) 

fendant  claimed  that  he  had  complied  with  the  order  for  the  deposit 
of  said  bonds,  and  that  therefore  the  order  which  had  adjudged  him  in 
contempt  should  be  vacated.  It  was  disputed  by  the  plaintiif  that  the 
defendant  had  complied  with  said  order,  the  plaintiff  claiming  that  the 
bonds  had  been  delivered  minus  certain  coupons,  which  had  been  re- 
moved therefrom  by  the  defendant  while  said  bonds  were  in  his  posses- 
sion-or  under  his  control.  The  learned  justice  presiding  at  the  Special 
Term  thereupon  offered  to  hear  the  parties  as  to  whether  or  not  the 
defendant  had,  in  fact,  complied  with  the  order  of  May  17,  1921,  and 
as  to  whether  he  should  be  purged  of  his  contempt,  and  offered  to  hear 
arguments  up9n  the  merits,  but  the  defendant  refused  to  discuss  the 
same,  and  insisted  that  the  order  adjudging  him  in  contempt  should  be 
■  vacated. 

I  think  the  court  very  properly  denied  defendant's  application  to 
vacate.  It  was  a  disputed  question  as  to  whether  or  not  the  defendant- 
had,  in  fact,  purged  himself  of  his  contempt  of  the  order  requiring  the 
deposit  of  said  bonds.  No  appeal  was  taken  by  the  defendant  from  the 
order  of  the  Special  Term  adjudging  him  in  contempt.  Instead,  he 
moved  to  vacate  said  order  upon  the  ground  that  he  had  obeyed  the 
order  of  May  17, 1921,  and  he  has  appealed  from  the  order  of  the  Spe- 
cial Term  denying  his  application  to  vacate  the  contempt  order.  Under 
such  circumstances,  the  court  could  do  nothing  but  deny, the  applica- 
tion to  vacate,  leavinjq^  the  defendant  to  make  a  proper  application  to 
be  purged  of  his  contempt. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements. 


(201  App.  Div.  37© 

UTICA  PARTITION  CORPORATION  v.  JACKSON  CONST.  CO.  et  al. 

(Supreme  Court,  AppeUate  Division,  First  Department.  May  19,  1922.) 

I.  Receivers  ^=»I94-— $150  held  suflloleDt  compensation  for  services  of  receivers 
attorney. 

$150  held  sufficient  compensation  for  the  services  of  an  attorney  for  a 
receiver,  who,  being  also  an  attorney,  should,  in  the  ordinary  discharge  of 
his  duties,  require  no  counsel,  in  view  of  such  attomey*s  activity  in  matters 
concernhig  only  the  parties  to  a  pending  foreclosure  action,  such  as  op- 
posing a  writ  of  assistance  under  a  mechanic's  lien  judgment  and  a  mo- 
tion to  dismiss  the  acUon,  in  which  the  receiver's  attitude  should  have 
been  passive. 

2.  Receivers  <s;>202>-«'^xpen8e  of  procuring  additional  insurance  allowed.  In  ab- 

sence of  bad  Taltb. 

On  objection  to  the  acoounta  of  a  receiver,  who  was  expressly  authorized 
to  insure  the  property,  the  referee's  tinding  that  hia  act  in  procuring  addi- 
tional insurance  was  a  proper  exercise  of  caution  will  not  be  disturbed, 
though  the  proofs  were  not  satisfactory  as  to  why  such  insurance  was 
necessary,  in  thp  absence  of  evidence  that  he  did  not  act  in  good  faith. 

3.  Receivers  «=s>l97— Held  entitled  to  conmlsslon  for  collecting  amount  of  tire 

loss. 

A  receiver  held  entitled  to  a  commission  for  filing  proofs  of  loss  and 
collecting  the  amount  of  a  fire  loss. 
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4.  Receivers  9s>l97— Reoefver  and  oollectlno  agent  held  not  entitled  to  oommlt- 

sloos  for  collecting  rents. 

Neither  a  i;eceiver,  whose  authority  to  collect  renta  was  modified  by 
allowing  a  lessee  of  the  entire  premises  to  collect  them,  nor  his  collecting 
agent,  was  entitled  to  commissions  for  collecting  rents  after  he  was  asked 
to  consent  to  his  discharge,  and  knew  that  the  lessee's  lease  had  been 
assigned  to  plaintiffs  in  a  pending  foreclosure  action  and  all  litigation 
between  them  settled,  though  he  was  not  formally  discdiarged  nntil  after 
such  request;  he  having  no  further  power  to  collect  the  rents,  and  tfiere 
being  no  further  need  of  the  collection  agent 

5.  Receivers  ^=»93,  98— Held  not  liable  for  fosses  from  low  rentals  and  excessive 

expenditures  for  repairs. 

A  receiver,  who  took  possession  of  property  on  whidi  necessary  cur- 
rent repairs  had  not  been  made  for  some  time,  held  not' chargeable  with 
losses  from  giving  leases  for  lower  centals  than  w*as  .advisable,  and 
spending  larger  sums  for  painting  and  repairs  than  would  have  been 
necessary  under  normal  conditions,  in  the  absence  of  proof  of  bad  faith. 

6.  Receivers  ^s»9d(3)— Held  chargeable  with  penalty  for  delay-  in  paying  taxes. 

A,  receiver,  who  failed  to  pay  taxes  promptly,  held  properly  (diarged 
with  the  amount  of  the  penalty  for  such  delay. 

7.  Receivers  4e=:»202— Efforts  to  sell  property  at  broker  held  not  ground  for  dis- 

approving account. 

That  a  receiver  of  foreclosed  property  tried  to  sell  It  as  a  broker  was  no 
reason  for  disapproving  his  account,  in  the  absence  of  proof  that  he  in- 
curred any  unnecessary  expenditures  by  reason  of  his  interest  ^  a  broker. 

8.  Receivers  ^=»96— No  objection  to  paying  commission  to  receiver's  agent  for 

collecting  rents,  because  he  was  employed  In  receiver's  offlce. 

Objection  to  payment  of  a  commission  for  collecting  rents  to  an  agent 
regularly  appointed  by  a  receiver  under  the  authority  of  the  order  ap- 
pointing the  latter  cannot  be  sustained,  on  the  ground  that  he  was  a 
clerk  in  the  receiver's  offlce. 

9.  Reference  ^=s>76(4)— In  absence  of  stipulation,  referee  is  allowed  only  stats- 

tory  fees. 

In  the  absence  of  a  stipulation,  a  referee  may  be  allowed  only  his 
statutory  fees. 
IQ.  Reference  $==>76  (4)— Referee  held  entitled  to  only  |330  for  75  hours'  work 
in  33  days. 

An  allowance  of  $500  to  a  referee  for  35  hours*  work  during  13  days  in 
hearings,  and  20  working  days  of  2  hours  each  in  subsequent  study  of  the 
case,  held  excessive  and  reduced  to  $330,  at  the  statutory  rate,  of  $10  per 
day. 
li.  Courts  <^=»57 (2)— Statute  prescribing  fees  for  copies  of  testimony  from  sten- 
ographic notes  held  inapplicable  to  referee's  stenographer. 

Code  Civ.  Proc.  §  3311,  authorizing  a  fee  of  10  cents  per  folio  for  copies 
from  stenographic  notes  of  testimony,  Is  applicable  only  to  official  court 
stenographers,  and  not  to  referees*  stenographers. 

12.  Courts  ^=:»57(2)~Referee's  affidavit  as  to  reasonable  value  of  stenographer's 
services  held  of  no  probative  force. 

•  A  referee's  affidavit  that  a  stenographer  who  took  testimony  in  a  case 
heard  by  him  was  not  employed  by  the  week  or  month,  but  was  paid  at  the 
current  rates  per  folio,  and  that  various  public  stenographers,  of  whom  he 
inquired  as  to  the  current  market  rates,  quoted  between  30  and  50  cents 
per  folio,  held  of  no  force  as  proof  that  the  reasonable  value  of  such  ste- 
nographer's services  was  30  cents  per  folio. 

13.  Courts  ^=>57(2)~Fees  of  referee's  stenographer  fixed  at  15  cents  a  folio. 

The  fees  of  a  stenographer  employed  by  a  referee  to  take  and  tran- 
scribe testimony  fixed  at  15  cents  a  folio,  the  rate  at  which  she  furnished 
a  carbon  copy  for  the  joint  use  of  the  receiver  and  the  attorney  for  the 
objector  to  his  account. 
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Appeal  from  Supreme  Court,  Bronx  Comity. 

Action  by  the  Utica  Partition  Corporation  against  the  Jackson  Con- 
struction Company,  impleaded,  etc.,  in  which  a  receiver  was  appointed. 
From  an  order  confirming  a  referee's  report  approving  the  receiver's 
accotmts,  an  order  denying  defendant's  motion  to  vacate  such  order, 
and  an  order  denying  a  hearing  on  the  motion  to  confirm,  defendant 
appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

R.  S.  Johnson,  of  New  York  City,  for  appellant. 

J.  Wilson  Bryant,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  These  appeals  may  be  considered  together. 
The  questions  involved  on  these  appeals  arise  out  of  objections  filed  to 
the  accounts  of  4i  receiver  appointed  in  a  foreclosure  action.  The  order 
appointing  the  receiver  empowered  him  to  collect  the  rents,  to  institute 
and  carry  on  all  legal  proceedings  necessary  for  the  protection  of  said 
premises,  and  authorized  him  to — 

"rent  or  lease  for  terms  not  exceeding  one  year,  any  part  of  said  premises,  to 
keep  said  premises  insured  against  loss  or  damages  by  Are  and  in  repair,  to 
pay  the  taxes,  assessments,  and  water  rates  thereon,  to  comply  with  all  re- 
quirements of  any  municipal  department  or  other  authority  of  the  city  of  New 
York,  and  to  employ  an  agent  to  rent  and  collect  the  rents  of  said  premises, 
and  to  pay  the  reasonable  value  of  such  agent's  services  out  of  the  rents  re- 
ceived." 

On  November  29,  1919,  the  receivership  order  was  modified  to  the 
extent  of  allowing  one  Silberman,  a  lessee  of  the  entire  premises,  to 
collect  the  rents  and  to  turn  over  to  the  receiver  $1,200  monthly, 
the  rent  payable  under  his  lease.  Up  to  that  date  the  receiver  had 
collected  for  a  period  of  four  months  the  rents  from  the  respective 
tenants,  and  disbursed  moneys  }n  the  way  of  repairs  and  for  other  in- 
cidentals in  connection  with  the  management  of  the  premises.  While 
the  foreclosure  action  was  pending  the  plaintiff  revived  an  old  mechan- 
ic's lien  judgment  entitled  "North  American  Wall  Paper  Co.  v.  Jackson 
Construction  Co.,"  which  it  controlled,  and  on  September  29,  1919,  a 
referee's  deed  upon  a  sale  thereunder  was  given  to  one  Thayer  Burgess, 
an  attorney  in  the  employ  of  the  plaintiff's  attorney.  On  November 
15th,  under  that  judgment,  plaintiff  obtained  a  writ  of  assistance.  At 
the  outset  of  the  receivership,  the  receiver  had  retained,  as  his  counsel, 
one  Bryant,  who  had  offices  with  him,  and  when  the  writ  of  assistance 
was  served  the  receiver  appealed  from  the  order  ^granting  it.  On 
December  29th  the  sale  to  Burgess  was  vacated  and  set  aside  upon  the 
application  of  the  lessee  of  the  property.  On  January  19,  1920,  the  les- 
see and  the  plaintiff  settled  their  differences  and  exchanged  releases, 
and  then  attempted  to  wind  up  all  the  legal  proceedings.  On  January 
29th  plaintiff  requested  the  receiver  to  consent  to  his  discharge.  This 
he  refused  to  do,  and  plaintiff  was  forced  to  serve  an  order  to  show 
cause  why  the  receivership  should  not  be  vacated  and  the  writ  of  as- 
sistance, which  had  been  previously  set  aside,  should  not  be  reinstated. 
On  February  1 1th  an  order  was  entered  that  the  receivership  be  wound 
up.  The  accounts  filed  by  the  receiver  showed  total  receipts  of  $14,- 
ld4  N.Y.S.— 20 
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335.11,  and  total  disbursements  of  $9,717.30,  leaving  a  balance  in  the 
hands  of  the  receiver  at  the  time  of  the  filing  of  the  account  of 
$4,617.81. 

[1]  The  material  objections  of  the  defendant  to  the  account  will 
now  be  considered: 

(1)  Objection  was  made  to  the  pa3rment  of  fees  to  the  counsel  of  the 
receiver.  The  receiver,  being  an  attorney  at  law,  should  in  the  ordi- 
nary discharge  of  his  duties  require  no  counsel.  It  might  be  proper  to 
retain  counsel,  where  unusual  complications  arise.  The  attorney  first 
submitted  an  affidavit  in  which  he  stated  that  his  services  were  worth 
$1,000.  He  subsequently  submitted  another  affidavit,  in  which  he 
valued  his  services  upon  the  reference  at  $750.  Many  of  the  services 
rendered  by  the  receiver's  counsel  were  wholly  unnecessary.  He  took 
active  part  in  matters  which  concerned  the  parties  to  the  action,  and  in 
which  the  attitude  of  the  receiver  should  have  been  passive.  When  the 
writ  of  assistance  was  served,  he  was  perhaps  entitled  to  counsel  in 
order  to  determine  what  to  do.  His  only  obligation,  however,  was  to 
submit  his  rights  to  the  court  and  act  under  its  instructions.  Instead  of 
that,  the  attorney  argued  in  opposition  to  the  writ,  filed  an  affidavit  and 
brief  and  prepared  a  notice  of  appeal  from  the  order  directing  the  is- 
suance of  the  writ.  On  the  motion  made  by  one  of  the  parties  to  dis- 
miss the  action  for  nonprosecution,  the  receiver  prepared  an  affidavit 
in  opposition  to  the  motion  to  dismiss.  These  were  not  matters  in 
which  the  receiver  should  have  taken  any  active  part.  The  referee 
found  that  the  counseFs  fees  were  worth  $250.  We  think  that  $150 
will  be  ample. 

[2]  (2)  There  was  objection  to  the  receiver's  procurement  of  an 
insurance  policy  for  $102,000  on  the  ground  that  the  property  was  then 
sufficiently  insured  for  $114,000.  The  policies  were  canceled  as  soon  as 
the  order  was  modified,  limiting  the  Receivership  to  the  collection  of 
a  monthly  sum  from  the  lessee,  leaving  a  net  expenditure  for  insurance 
of  $113.70.  It  was  shown  that  the  agent  through  whom  the  policy 
was  obtained  was  connected  in  some  manner  with  the  receiver's  office. 
The  referee,  however,  found  that  the  act  of  the  receiver  was  a  proper 
exercise  of  caution.  The  proofs  are  not  very  satisfactory  as  to  why 
this  extra  insurance  was  necessary.  The  order,  however,  expressly 
authorized  the  receiver  to  insure,  and  we  are  not  in  a  position  to  find 
that  the  receiver  did  not  act  in  good  faith  in  the  matter,  and  hence  we 
will  not  disturb  the  conclusion  of  the  referee  in  that  regard. 

[3]  (3)  Objection  was  made  to  the  commission  allowed  the  receiver 
upon  the  collection  of  a  fire  loss  arising  from  a  fire  which  occurred 
in  one  of  the  buildings.  The  objector  claims  that  a  check  for  $450 
received  from  the  insurance  company  belonged  to  the  mortgagee,  and, 
as  matter  of  fact,  the  receiver  endorsed  the  check  over  to  the  mort- 
gagee. The  receiver  filed  the  proofs  of  loss  and  collected  the  amount, 
and  in  our  opinion  was  entitled  to  a  commission. 

[4]  (4)  Objection  was  made  to  commissions  allowed  for  the  collec- 
tion of  $500  rent  on  February  1,  1920.  The  receiver  had  been  asked 
to  consent  to  his  discharge  after  the  parties  had  settled  on  January 
2SHh.    He  knew  that  Silberman's  lease  had  been  assigned  to  the  plain- 
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tiffs,  and  that  all  litigation  between  them  had  been  settled.  It  is  true 
that  the  receiver  was  not  formally  discharged  on  January  29th.  He 
proceeded  to  collect  the  rents  from  the  tenants  on  the  1st  of  February 
•and  succeeded  in  collecting  $500,  upon  which  he  allowed  5  per  cent,  to 
his  agent,  and  upon  which  he  also  was  allowed  5  per  cent  commission. 
We  are  inclined  to  think  that  the  objection  is  well  taken,  for  the  rea- 
son that  the  receiver  under  the  modified  order  permitting  him  only 
to  collect  from  the  lessee,  had  no  power  to  collect  the  rents  from  the 
tenants.  Under  the  modified  order  there  was  no  need  of  a  collection 
agent  since  the  lessee's  check  of  $1,200  was  paid  directly  to  the  re- 
ceiver. We  think  that  neither  the  receiver  nor  the  agent  was  entitled  to 
commission  on  the  $500. 

[5,  •]  (5)  Objection's  were  made  that  the  receiver  failed  to  pay  the 
taxes  promptly,  thus  subjecting  the  estate  to  unnecessary  penalization 
of, $35.17  for  the  delay  in  payment  of  the  taxes;  that  he  gave  leases 
for  lower  rentals  than  was  warranted ;  that  he  made  extravagant  pay- 
ments for  painting  and  repairs.  The  referee  stated  in  his  opinion  that 
"as  a  business  proposition  the  receiver  did  make  a  few  inadvisable 
leases  and  in  some  instances  did  spend  larger  stmis  for  painting  and  re- 
pairs than  should  have  been  necessary  under  normal  conditions.  It 
should  be  borne  in  mind,  however,  that  the  lessee  had  been  in  posses- 
sion with  a  threatened  foreclosure  in  view,  and  had  not  made  necessary 
current  repairs  for  some  time.  His  one  interest  was  to  collect  all  the 
rents  that  he  could.  When  the  receiver  took  possession,  the  property 
had  reached  a  state  of  depreciation  where  radical  steps  had  to  be  taken. 
Whether  all  the  expenditures  were  advisable  the  testimony  clearly  * 
shows  that  in  the  mind  of  the  receiver  they  were  necessary.  They  were 
made  for  the  benefit  of  the  property  in  good  faith,  the  work  was  proper- 
ly performed,  and  the  charges  for  the  work  reasonable."  There  is  no 
proof  tending  to  show  that  the  leases  and  repairs  were  not  made  in 
good  faith.  But  the  item  of  $35.17  for  neglect  in  paying  taxes  promptly 
should  be  surcharged  against  the  receiver. 

[7]  (6)  Objection  was  also  made  that  the  receiver  was  interested 
in  purchasing  the  foreclosed  property.  The  referee  found  that,  while 
the  receiver  made  efforts  to  sell  the  property  as  a  broker,  his  actions 
in  that  respect  did  not  affect  his  acts  as  receiver.  It  was  an  injudicious 
act  on  the  part  of  a  receiver  to  be  personally  interested  in  the  sale  of 
the  property.  There  was,  however,  no  proof  that  would  indicate  that 
he  incurred  any  unnecessary  expenditures  by  reason  of  his  interest  as 
broker. 

(7)  The  account  wa,?  attacked  because  the  property  showed  a  loss 
during  the  months  of  August,  September,  October,  and  November  due 
to  the  receiver's  allf^ed  mismanagement.  The  referee  found  that 
there  was  no  proof  of  such  mismanagement.  We  find  no  evidence 
which  tends  to  substantiate  the  objector's  contention. 

\t]  (8)  Objection  was  made  to  the  payment  of  the  5  per  cent,  com- 
mission on  rents  collected  by  one  Neach,  whom  the  receiver  appointed 
as  agent,  and  who  it  appears  from  the  affidavit  of  the  receiver  was  a 
clerk  and  employee  in  his  office.  The  order  appointing  the  receiver 
provided  for  the  appointment  of  an  agent,  and  the  referee  held  that  the 
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selection  of  an  agent  was  made  under  the  authority  of  the  order,  and 
was  regular  in  every  respect.  It  seems  to  us  that  this  objection  should 
not  be  sustained. 

(9)  Objection  is  further  made  to  the  order  which  confirmed  in  every* 
respect  the  referee's  report.     The  order  contained  the  following  pro- 
vision : 

"That  Robert  S.  Mullen,  the  receiver  In  the  foreclosure  action  herein,  pay 
out  and  disburse  the  moneys  in  his  hands  to  the  credit  of  this  action  as  fol- 
lows: 

(1)  To  Robert   S.    Mullen,   as    receiver $761.76 

(2)  To  J.  Wilson  Bryant,  attorney  for  receiver 262.00 

(3)  To  Clarence  A.  Sparks,  referee 500.00 

(4)  To  Clarence  A.  Sparlss,  referee  (sten.  fees) 422.00" 

Objection  is  made  to  the  allowance  of  any  fees  to  the  receiver.  We 
do  not  think  that  the  proofs  would  warrant  a  disallowance  of  tlicse 
fees. 

[9,10]  Objection  is  also  made  to  the  fee  of  $500  to  the  referee. 
The  record  discloses  that  there  was  no  stipulation  between  the  parties 
that  the  referee  should  receive  more  than  statutory  fees,  and  it  appears 
affirmatively  that  the  objector's  counsel  positively  declined  to  enter 
into  any  stipulation  as  to  fees,  and  insisted  that  the  legal  rates  must 
prevail.  In  the  absence  of  a  stipulation  the  referee  may  only  be  allowed 
his  statutory  fees  of  $10  per  diem.  See  Code  Civ.  Proc.  §  3296.  The 
referee  submitted  one  affidavit,  in  which  he  stated  that  he  spent  up- 
wards of  35  hours  in  taking  testimony  covering  13  days,  and  that  after 
the  hearing  had  been  closed  on  Deceml)er  4,  1920,  he  received  briefs 
from  the  counsel  on  March  1,  1921,  and  that  from  that  day  up  to  on  or 
about  July  20,  1921,  he  spent — 

"from  one  to  three  hours  of  every  working  day  in  reading  of  testimony,  exami- 
nation of  exhibits,  and  examination  of  law  herein.  That  a  fair  and  reason- 
able compensation  for  my  services  rendered  in  this  action  is  $750." 

He,  however,  filed  an  earlier  affidavit  in  which  he  averred  that 
he  spent  35  hours  in  the  taking  of  testimony  and  hearing  arguments, 
and  that  he  spent — 

"40  hours  in  the  reading  of  testimony,  examination  of  exhibits,  and  examina- 
tion of  law  herein,  all  of  which  amounts  to  75  hours ;  that  a  fair  and  reason- 
able compensation  for  my  services  rendered  in  this  action  is  $750." 

There  is  an  apparent  contradiction  between  the  two  affidavits  as  ta 
the  time  consumed  in  the  taking  and  reading  of  testimony,  examina- 
tion of  the  law  and  of  exhibits.  Ikit  allowing. 75  hours  in  all,  given 
to  hearings  and  subsequent  study  of  the  case,  as  the  referee  claims  in 
one  of  the  affidavits,  of  which  35  hours  were  consumed  during  13  days 
in  hearings,  and  allowing  20  working  days  of  2  hours  each  for  the 
additional  40  hours,  he  would  be  entitled  in  all  to  fees  for  33  days, 
which  at  $10  per  day  would  have  entitled  him  to  $330.  His  fees  will  be 
reduced  accordingly. 

[11]  Objection  is  also  made  to  the  stenographer's  fees  for  the 
minutes  transcribed  for  the  use  of  the  referee,  for  which  the  stenog- 
rapher charged  and  was  paid  by  the  referee  at  the  rate  of  30  cents  per 
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folio,  which  for  1,407  folios  amounted  to  $422.10.  The  stenographer 
employed  was  in  the  employ  of  the  referee.  The-  objector  reftrsed,  at 
the  beginning  of  the  reference  and  thereafter,  to  enter  into  any  stipula- 
tion as  to  the  payment  of  the  stenographer's  fees.  The  objector  relies 
upon  section  3311  of  the  Code  of  Civil  Procedure,  which  provided 
that— 

"A  stenograplier  Is  entitled  for  a  copy  fully  written  out  from  his  steno- 
graphic notes  of  the  testimony  or  any  other  proceeding  taken  in  an  action,  or 
a  special  proceeding  in  a  court  of  record,  or  before  a  Judge  or  justice  thereof 
and  furnished  upon  request  to  a  party  or  his  attorney  to  the  following  fees 
for  each  folio:    In  a  trial  or  special  term  of  any  court  10  cents     ♦    ♦    ♦  »• 

[12]  We  are  of  opinion  that  section  3311  is  applicable  only  to  official 
court  stenographers.  Eckstein  v.  Schleimer,  62  Misc.  Rep.  635,  116  N. 
Y.  Supp.  7  (App.  Term,  1909).  The  only  evidence  in  support  of  the 
charge  of  30  cents  per  folio  is  found  in  the  affidavit  of  the  referee 
himself,  in  which  he'avers  that  the  stenographer  in  his  employ  who  took 
the  testimony  is  not  employed  by  him  by  the  week  or  month,  but  that 
she  is  paid  by  him  for  her  services  at  the  current  rates  for  f olip.  What 
current  rate  he  is  in  -the  habit  of  paying  his  stenographer  is  not  disclosed. 
He  also  allies  in  his  affidavit  that — 

"Before  the  hearings  I  inquired  of  various  public  stenographers  as  to  the 
current  market  rates  for  taking  and  transcribing  testimony  and  received  quo- 
tations between  30  and  50  cents  per  folio." 

[f3]  Such  evidence  has.  no  probative  force.  There  is  thus  no  proof 
of  the  reasonable  value  of  the  stenographer's  services.  It,  however,  ap- 
pears in  the  record  that  the  stenographer  furnished  a  carbon  copy  for 
the  joint  use  of  the  receiver  and  the  objector's  attorney  at  the  rate  of 
15  cents  a  folio.  Upon  the  state  of  the  proof  the  stenographer's  fees 
will  be  fixed  at  the  rate  of  15  cents  a  foHo. 

The  order  appealed  from  should  be  modified  as  indicated  in  this  opin- 
ion, and,  as  so  modified,  affirmed,  without  costs.  Settle  order  on  notice. 
All  concur. 


(201  App.  Div.  426) 

BOYLE  V.  8EMEN0FF. 

(Supreme  Court,  Appellate  Division,  First  Department.     ^lay  19,  1922.) 

1.  Appeal  and  error  49s9837(l)— A  provision  In  an  order  for  the  right  to  super- 

sede and  supply  defects  In  the  original  proof  held  not  available  on  appeal. 

Where  a  matter  has  been  voluntarily  submitted  to  an  adjudication  as 
to  sufficiency  of  papers  to  sustain  the  order  of  arrest,  that  is  the  only 
point  presented  for  review,  and  where  the  motion  was  on  the  original 
papers,  and  no  additional  papers  were  presented,  provision  in  the  order 
that  it  was  made  without  prejudice  "to  any  rights,  if  any,  which  the 
plaintiff  has  or  may  have  to  supersede  or  supply  defects  in  the  original 
proof  cannot  avail  plaintiff  on  appeaL 

2.  Judgment  ^=:»83l~Record  held  to  show  total  lack  of  evidence  that  Chinese 

court  had  Jurisdiction,  or  that  its  judgment  was  within  the  rules  of  comity 
so  as  to  Justify  an  arrest. 

In  a  proceeding  by  a  trustee  in  bankruptcy  in  arrest  for  a  debt  alleged 
due  on  a  judgment  rendered  In  China,  record  held  to  show  a  total  lack 
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of  competent  evidence  that  the  court  of  China  had  Jarladiction  of  the 
subject-matter,  or,  acquired  jurisdiction  over  defendant,  or  rendered  a 
Judgment  against  the  defendant  under  cTrcumstances  and  by  procedure 
and  evidence  entitling  plaintiff  by  rules  of  comity  to  enforce  it  in  New 
York. 

3.  Arrest  ^s»29<— AtRiiavIt  heiii  not  to  sustain  an  order  of  arrest  of  Judomsnt 

debtor. 

It  was  incumbent  on  plaintiff  to  allege  and  show  by  affidavit  either  that 
the  Judgment  recovered  in  China  was  recovered  for  the  same  conversion 
charged  against  debtor  under  arrest,  or  that  the  defendant  is  about  to 
remove  or  dispose  of  his  property  with  intent  to  defraud  his  creditors, 
and,  having  failed  to  do  this,  the  papers  do  not  sustain  an  order  of  ar- 
rest 

4.  Arrest  ^=»27— AtRdavits  on  information  and  belief  held  InsutRoient  to  warrant 

order  for  arrest. 

In  a  proceeding  to  secure  an  order  for  arrest,  affidavits  stating  that  af- 
fiant had  no  personal  knowledge  and  based  on  information  and  belief  held 
insufficient  to  sustain  an  order  of  arrest  on  a  couAt  for  conversion. 

5.  Arrest  <^=»28— Estlmatas  of  qaantlty  of  goods  alleged  eonverted  by  defendant 

held  insuffident. 

In  a  proceeding  for  arrest  for  conversion  based  upon  a  foreign  Judgment, 
estimates  with  respect  to  the  quantity  and  value  of  the  goods  daimed  to 
have  been  converted  held  insufficient 

6.  Arrest  ^=943— Order  of  arrest  vacated  where  alleged  conversion  may  have  been 

Incidental  to  revolution  In  foreign  country  and  subject  to  redress  only  through 
Department  of  State. 

In  a  proceeding  for  arrest  of  a  debtor  charged  with  a  conversion  of  prop- 
erty, where  under  the  evidence  the  defendant  Is  a  citizen  and  subject  of 
Russia,  with  which  the  United  States  has  no  treaty,  and  the  alleged  con- 
version may  have  been  incidental  to  the  revolution,  and  Justification  for 
that  reason  may  be  claimed  on  the  ground  of  military  necessity  of  war,  for 
which  redress  may  be  had  only  through  the  Department  of  State,  an  or- 
dier  of  arrest  must  be  vacated. 

7.  Arrest  ^s» 1 8— Order  granted  on  two  causes  of  action  cannot  be  sustained  un- 

less authorized  by  each. 

Where  an  order  of  arrest  was  granted  for  two  causes  of  action,  it 
cannot  be  sustained  unless  authorized  by  each  of  them. 

Appeal  from  Special  Term,  New  ^  York  County, 

Action  by  John  N.  Boyle,  as  trustee  in  bankruptcy  of  the  Youroveta 
Home  &  Foreign  Trading  Company,  Inc.,  against  Gregory  Semenoff. 
From  an  order  of  the  Special  Term  of  the  Supreme  Court,  New  Yoric 
County,  denying  his  motion  to  vacate  an  order  for  his  arrest,  the  de- 
fendant appeals.    Order  reversed,  and  order  of  arrest  vacated. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MEKREU.,  JJ. 

Clark,  Prentice  &  Roulstone,  of  New  York  City  (Ezra  P.  Prentice,  of 
New  York  City,  of  counsel,  and  Bernard  L.  Campe,  of  New  York 
City,  on  the  brief),  for  appellant. 

David  W.  Kahn,  of  New  York  City  (Edward  S.  Greenbaum,  of 
New  York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  On  the  21st  day  of  August,  1920,  an  involuntary 
petition  in  bankruptcy  was  filed  against  the  Youroveta  Home  &^  Foreign 
Trading  Company,  Inc.,  in  the  United  States  District  Court  for  the 
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Southern  Dbtrict  of  New  York,  and  the  plaintiff  and  one  Rbsen  were 
appointed  its  receiversi  and  thereafter,  and  on  the  28th  of  June,  1921, 
the  plaintiff  .was  duly  appointed  trustee  and  qualified,  and,  as  such 
trustee,  brought  this  action  to  recover  over  on  a  judgment  for  rubles 
equivalent  in  value  to  $478,578,  alleged  to  have  been  recovered  on  oi 
about  the  1st  day  of  December,  1921,  by  the  bankrupt  against  the  de* 
fendant  in  an  action  duly  instituted  in  the  Procurator's  Court,  a  court 
of  general  jurisdiction  duly  created  under  the  laws  of  China,  at  Harbin, 
Manchuria,  China,  and  also  to  recover  the  same  amount  for  the  al- 
leged wrongful  conversion  by  the  defendant  in  the  year  1919  "in  the 
neighborhood"  of  Harbin,  China,  of  woolen  goods  and  other  mer- 
diandise  owned  by  and  in  the  possession  of  the  bankrupt  The  two 
causes  of  action  are  alleged  in  separate  counts.  The  first  is  on  the 
judgment,  but  the  nature  of  the  cause  of  action  upon  which  the  recov- 
cry  was  had  is  not  therein  shown.  It  is,  however,  alleged  in  the  count 
for  conversion  that  the  judgment  was  recovered  for  the  acts  therein 
alleged. 

[  1  ]  The  motion  was  made  on  the  original  papers ;  and  no  additional 
papers  were  presented  by  the  plaintiff,  but  the  order  provides  that  it 
was  made  without  prejudice  "to  any  rights,  if  any,  which  the  plaintiff 
has  or  may  have  to  supersede  or  supply  defects  in  the  original  proof." 
That  reservation  cannot  avail  plaintiff  on  this  appeal.  It  has  volun- 
tarily submitted  to  an  adjudication  with  respect  to  the  sufficiency  of 
its  papers  to  sustain  the  order  of  arrest,  and  therefore  that  is  the  only 
point  presented  for  review. 

[2]  The  affidavits  tend  to  show  that  the  defendant  was  assuming  to 
act  as  a  military  officer  of  high  rank  in  command  of  an  organized  force 
of  armed  men  operating  in  Eastern  Siberia,  Russia,  in  the  year  1919, 
and  was  committing  unlawful  acts,  including  the  appropriation  or  con- 
fiscation of  private  property,  not  warranted  by  the  rules  of  warfare 
recognized  by  civilized  countries ;  but  there  is  no  competent  evidence  ei- 
ther of  the  due  recovery  of  the  judgment  against  him  by  the  plaintiff 
or  by  the  bankrupt  nor  of  the  taking  of  the  bankrupt's  property  by  him 
or  by  his  order,  and,  moreover,  it  is  to  be  inferred  that  in  part  at  least 
defendant  and  the  troops  upder  his  command  were  operating  under 
orders  from  or  in  connection  with  a  de  facto  government  in  that  part 
of  Russia,  and,  while  it  is  charged  generally  that  it  was  rumored  and 
reported  that  he  had  appropriated  private  property  and  property  of  the 
bankrupt,  it  does  not  appear  whether  in  so  doing  he  was  executing  or- 
ders of  superior  military  authorities  and  taking  the  property  for  mili- 
tary purposes  or  for  his  own  personal  benefit.  The  only  evidence  with 
respect  to  the  alleged  recovery  of  a  judgment  is  that,  while  the  plain- 
tiff and  Rosen  were  acting  as  trustees,  the  latter,  who  had  been  a  vice 
president  of  the  bankrupt  and  was  familiar  with  its  affairs  in  the  Far 
East,  was  authorized  by  an  order  of  the  United  States  District  Cotfrt, 
made  October  19,  1920,  on  a  unanimous  petition  of  the  creditors  to 
whom  the  facts  with  respect  to  the  alleged  conversion  had  been  pre^ 
scnted,  to  make  a  trip  to  the  Far  East  for,  among  other  things,  the 
purpose  of  taking  action  respecting  the  conversion  and  the  collecting 
of  the  claim  of  the  bankrupt  against  the  defendant;  that  Rosen  made 
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the  trip,  fetuming  in  April,  1921,  and  reported  that  he  had  been  unable 
to  collect  the  claim,  but  had  made  arrangements  with  Eugene  A.  M^er- 
ovitch,  who  had  formerly  represented  the  bankrupt  in  the  Far  £ast, 
for  bringing  an  action  in  the  Chinese  court  by  the  trustee  to  enforce 
it,  and  shortly  thereafter  he  went  abroad,  where  he  now  is  in  connection 
with  the  work  of  the  American  relief  agencies  in  Russia;  that  said 
Meyerovitch  in  December,  1921,  wrote  his  brother,  Joseph  A.  Meyero- 
vitch,  and  cabled  one  of  the  attorneys  who  represented  the  bankrupt 
prior  to  the  petition  in  bankruptcy  with  respect  to  the  action  brought 
in  China,  and  on  information  .and  belief  predicated  thereon  said  at- 
torney avers  that  in  or  about  the  month  of  December,  1921,  "a  judg- 
ment was  duly  recovered  in  behalf  of  the  plaintiff  against  the  defend- 
ant herein  for  the  sum  of  930,000  gold  rubles" ;  that  the  defendant  is 
justly  indebted  to  the  plaintiff  in  the  sum  of  $478,578  over  and  above 
all  counterclaims  known  to  the  plaintiff,  and  is  a  nonresident,  but  is 
now  passing  through  the  United  States  en  route  to  Europe,  and,  ac- 
cording to  reports  and  information  received  by  the  plaintiff,  had, 
when  he  landed  in  Vancouver,  several  millions  of  dollars,  and,  if  he  is 
permitted  to  depart,  plaintiff  and  other  creditors  will  lose  all  right  to 
have  said  money  applied  in  payment  of  their  claims.  Neither  the  cable- 
gram nor  the  letter  is  presented,  excepting  that  an  affidavit  made  by 
Joseph  A.  Meyerovitch  shows  that  on  or  about  the  22d  of  January, 
1922,  he  received  for  the  plaintiff  a  letter  from  his  brother,  Eugene, 
dated  Harbin,  'December  24,  1921,  written  in  Russian,  and  referring  to 
the  bankrupt's  "claim"  against  the  defendant,  and  he  sets  forth  the 
first  paragraph  thereof  only,  as  follows : 

"Hereby  I  wish  to  Inform  that  the  lawyer  has  won  the  case  and  has  re- 
ceived a  writ  for  about  930,000  gold  rubles,  which  includes  Interest  and  court 
costs." 

It  is  perfectly  clear  that  there  is  a  total  lack  of  competent  evidence 
that  the  court  of  China  had  jurisdiction  of  the  subject-matter,  or  ac- 
quired jurisdiction  over  defendant,  or  rendered  a  judgment  against 
the  defendant  under  circumstances  and  by  procedure  and  evidence  en- 
titling plaintiff  by  rules  of  comity  to  enforce  it  here.  See  Grubel  v. 
Nassauer,  210  N.  Y.  149,  103  N.  E.  1U3,  52  L.  R.  A.  (N.  S.)  161; 
Hilton  V.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139,  40  L.  Ed.  95. 

[3]  But,  even  If  plaintiff  showed  the  due  recovery  of  a  judgment  in 
a  foreign  jurisdiction,  that  would  not  suffice.  It  was  incumbent  on  tlie 
plaintiff  to  allege  and  show  by  affidavit  either  that  the  judgment  was 
recovered  for  the  same  conversion,  or  that  the  defendant  is  about  to 
remove  or  dispose  of  his  property  with  intent  to  defraud  his  creditors 
(Baxter  v.  Drake,  85  N.  Y.  502;  C.  P.  A.  §§  828  and  826,  subd.  10), 
and  this  it. failed  to  do. 

[4]  The  facts  presented  are  wholly  insufficient  to  sustain  the  order 
of  arrest  under  the  second  count  for  conversion.  An  affidavit  made  by 
the  secretary  of  the  bankrupt  shows  that  it  was  engaged  in  general  im- 
porting and  exporting  with  branches  in  Harbin  and  Vladivostok ;  that 
it  shipped  woolen  and  other  goods  to  the  Far  East  destined  for  Euro- 
pean Russia,  but,  owing  to  unsettled  conditions  in  Russia,  decided  to 
have  them  returned  to  the  United  States ;   that  it  received  information 
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from  its  representatives  in  the  Far  East,  who  are  not  even  named,  that 
**some  of  said  merchandise  was  seized  without  authority  of  any  kind 
by  the  defendant  herein,  Gregory  Semenoff,  and  were  converted  to  his 
own  use"  during  the  year  1919 ;  that,  at  the  instance  of  the  bankrup^t, 
the  matter  was  brought  to  -the  attention  of  our  Department  of  State, 
and  it  cabled  our  local  consul,  instructing  him  to  assist  the  bankrupt 
in  securing  a  return  of  the  merchandise ;  and  that,  "according  to  infor-r 
mation  received  in  reply  from  the  Far  East,  the  defendant  Semenoff 
admitted  that  he  had  seized  said  goods,  but  denied  any  responsibility  to 
said  Youroveta  Home  &  Foreign  Trading  G>mpany,  Inc.,  and  refused 
either  to  return  the  goods  or  pay  for  the  same."  It  does  not  appear 
from  whom  the  information  was  so  received,  nor  is  anything  shown 
with  respect  thereto  save  the  affiant's  conclusion.  The  secretary  states 
that  he  has  no  personal  knowledge  with  respect  to  the  goods  or  their 
value,  but  that,  according  to  the  records  of  the  bankrupt,  those  so  seized 
*'were  of  the  value  of  several  hundred  thousand  dollars."  It  will  be 
observed  that' neither  the  actual  information  claimed  to  have  been  re- 
ceived from  the  Far  East  to  the  effect  that  some  of  the  merchandise  of 
the  bstakrupt  was  seized  by  the  defendant  without  authority  and  that 
he  admitted  having  seized  it  nor  the  name  of  any  person  from  or  by 
whom  it  was  received  is  given.  All  information  presented  with  respect 
to  the  seizure  of  the  property  of  the  bankrupt  by  the  defendant  and 
its  value  and  the  place  and  tircumstances  relating  to  the  seizure  is  not 
only  hearsay,  but,  for  the  most  part,  secondary  hearsay.  There  is  no 
affidavit,  letter,  or  other  communication  purporting  to  have  been  made, 
written,  or  sent  by  any  one  having  actual  knowledge  with  respect  to  such 
seizure  or  by  whom  or  by  whose  order  it  was  made.  An  affidavit  by 
one  of  the  attorneys  for  the  bankrupt  states  on  information  and  belief 
that  it  had  certain  merchandise  which  was  shipped  to  Vladivostok  for 
transshipment  to  Russia,  but  tljat  became  impossible,  and  the  mer- 
chandise was  left  at  Vladivostok,  and  that  his  information  is  derived 
from  consultation  with  officers  of  the  bankrupt,  including  said  Rosen, 
and  from  papers  and  documents  exhibited  by  them ;  that  various  offi- 
cers of  the  company,  prior  to  the  filing  of  the  petition  in  bankruptcy 
against  it,  informed  him  that  its  goods  of  the  value  of  upwards  of 
$400,000  had  been  converted  by  the  defendant,  and  that  unsuccessful 
efforts  had  been  made  to  recover  them,  and  that  the  defendant  did  not 
deny  the  taking  of  the  property,  but  refused  to  pay  for  it.  The  mov- 
ing papers  contain  an  affidavit  made  by  Brigadier  General  Graves,  U. 
S.  A.,  who  was  in  command  of  the  American  Expeditionary  Force  in 
Sfteria  from  September  2,  1918,  until  April  1,  1920,  to  the  effect  that, 
from  numerous  reports  received  by  him  with  respect  to  the  activities 
of  the  defendant,  he  was  led  to  believe  that  the  defendant  had  no  re- 
gard for  life  or  the  rights  of  individuals  and  "was  nothing  more  than 
a  bandit,"  and  that  an  armored  train  commanded  by  a  Russian  general, 
operating  under  the  defendant's  orders,  fired  on  American  troops 
guarding  the  Trans-giberian  Railroad  in  their  quarters  in  a  box  car, 
killing  two  soldiers.  That  affidavit  is  not  pertinent  to  the  issues,  for 
it  does  not  tend  to  show  the  alleged  conversion.  It  merely  attacks  de- 
fendant's reputation  and  fcharacter,  which  are  not  in  issue  here.    An- 
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Other  affidavit  made  by  Charles  H.  Smith,  who  from  February  27,  1919. 
to  July  1,  1921,  was  the  American  representative  on  the  Inter- Allied 
Railway  Committee,  which  had  general  supervision  over  the  Siberian 
railroads,  shows  that  he  has  known  the  defendant  personally  for  many 
years ;  that  the  work  of  said  committee  was  greatly  hampered  by  tiie 
activities  of  defendant,  who  in  numerous  instances  seized  property  be- 
longing "to  various  parties  and  various  nationals,"  and  that  it  was 
brought  to  the  attention  of  the  affiant  that  he  seized  certain  property 
belonging  to  the  bankrupt  "in  violation  of  the  rules  and  regulations  of 
the  committee,  which  specifically  provided  that  no  interference  what- 
ever should  be  made  with  the  railway,  including  freight,  except  upon 
the  order  of  the  Allied  Technical  Board  or  Russian  railway  officials" ; 
that  his  activities  so  seriously  interfered  with  the  work  of  the  commit- 
tee that  the  eight  members  thereof,  each  representing  their  respective 
governments,  signed  and  sent  a  telegram  "to  the  Kolchak  government 
at  Omsk''  requesting  that  defendant's  interference  with  the  railroad 
be  stopped,  and  that  to  that  end  a  peremptory  telegram  be  sent  to  him 
at  once,  and  that  a  copy  thereof  be  sent  to  Allied  commanders :  that 
from  February  27,  1919,  until  July  1,  1921,  to  the  knowle^e  of 
the  affiant,  defendant  "was  operating"  in  and  about  the  Trans-Baikal 
region  of  Siberia,  and  was  generally  regarded  by  the  members  of  said 
committee  "as  a  mere  bandit"  furthering  his  own  ambitions  and  op- 
erating a6  a  "free-lance  brigand,"  and  that  he  had  no  official  standing 
as  representing  any  government.  The  only  relevant  facts  stated  in  Mr. 
Smith's  affidavit  are  that  it  was  brought  to  his  attention  that  the  de- 
fendant "seized  certain  propert/'  of  the  bankrupt,  and  that  probably 
such  seizure  was  from  the  railroad  during  transportation,  for  it  is 
claimed  to  have  been  in  violation  of  regulations  made  by  a  certain 
committee ;  but  no  place  or  date  of  such  seizure  is  given  or  indicated, 
and  no  goods  are  described.  The  authority  of  the  committee  to  make 
rules  binding  on  the  defendant  or  others  does  not  appear.  It  is  fairly 
to  be  inferred  from  the  facts  that  the  defendant  was  operating  under 
the  orders  of  one  higher  in  command  and  that  he  had  some  connection 
with  the  de  facto  government,  for  the  committee  assumed  that  such 
government  could,  by  order,  stop  his  activities.  It  does  not  appear  that 
he  or  those  operating  under  his  orders  extended  their  raiding  opera- 
tions into  China,  where  it  is  claimed  that  the  goods  were  converted, 
and  one  of  the  affidavits  tends  to  show  that  they  did  not  get  beyond 
Vladivostok. 

The  affidavits,  therefore,  upon  which  the  order  of  arrest  was  ob- 
tained have  no  probative  force,  and  the  material  allegations  of  the 
complaint  are  on  information  and  belief,  and  the  sources  of  infor- 
mation and  grounds  for  belief  are  not  shown.  It  thus  appears  that  the 
evidentiary  facts  essential  to  warrant  the  court  in  depriving  the  de- 
fendant of  his  liberty  are  not  shown.  Burns  v.  Boland,  70  App.  Div. 
555,  75  N.  Y.  Supp.  700;  Price  v.  Levy,  93  App.  Div.  274,  87  N.  Y. 
Supp.  740;  Barbrick  v.  Carrero,  184  App.  Div.  r60,  171  N.  Y.  Supp. 
447 ;  Alber  v.  Harris,  126  App.  Div.  504, 110  N.  Y.  Supp.  645 ;  Banque 
Agricole  V.  Ungureanu,  53  App.  Div.  254, 65  N.  Y.  Supp.  892  f  Thomp- 
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son  V.  Best,  51  Hun,  641,  4  N.  Y.  Supp.  229;  8.  c,  more  fully  reported, 
4  N.  Y.  Supp.  229.* 

[5]  The  estimates  with  respect  to  the  quantity  and  value  of  the  goods 
claimed  to  have  been  converted  are  also  insufficient  Barnes  v.  Goss, 
98  App.  Div.  1,  90  N.  Y.  Supp.  140;  Peterson  v.  Kirby,  192  App.  Div. 
707,  183  N.  Y.  Supp.  89. 

[B]  Were  it  not  for  the  fact  that  the  defendant  was  unsuccessful  in 
his  military  or  revolutionary  endeavors  and  was  obliged  to  leave  Russia, 
and  thus  happened  to  be  passing  through  this  country,  plaintiff  would 
be  obliged  to  rely  for  any  redress  obtainable  upon  the  courts  in  the 
jurisdiction  into  which  the  bankrupt  voluntarily  sent  the  goods  and 
where  the  alleged  conversion  took  place,  or  upon  the  State  Department 
to  enforce  the  claim.  Plaintiff  has  doubtless  made  the  best  j)ossible 
presentation  of  the  facts,  but,  in  the  circumstances,  I  see  no  justifica- 
tion in  making  this  case  an  exception  on  account  of  the  inability  of  the 
plaintiff  to  present  better  evidence  and  of  the  charges  of  lawlessness 
made  against  the  defendant,  and,  on  these  grounds,  relaxing  the  re- 
quirements of  our  procedure  with  respect  to  the  sufficiency  of  papers 
to  warrant  the  order  of  arrest.  The  defendant  is  a  citizen  and  subject 
of  Russia,  with  which  we  now  have  no  treaty,  and  the  alleged  conver- 
sion may  have  been  incidental  to  the  revolution  in  that  country,  and 
justification  therefor  may  be  claimed  on  the  ground  of  military  neces- 
sity of  war,  for  which  redress  may  only  be  had  through  the  Department 
of  State. 

[7]  It  may  be  observed,  although,  if  the  foregoing  views  are  sus- 
tained, it  will  not  be  necessary  to  decide  the  point,  that,  since  the  order 
of  arrest  was  granted  on  both  causes  of  action,  it  cannot  be  sustained 
unless  authorized  by  each  of  them.  See  Madge  v.  Puig,  71  N.  Y.  608, 
reversing  12  Hun,  15;  American  Union  Telegraph  Co.  v.  Middleton, 
80  N.  Y.  408;  McGovem  v.  Payn,  32  Barb.  83;  Smith  v.  Knapp,  30 
N.  Y.  581.    But  see  Baxter  v.  Drake,  supra. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted  and  order  of  arrest  vacated,  'with 
$10  costs.    All  concur. 


<201  App.  Div.  272) 

I.  TANENBAUM  SON  &  CO.  v.  ROTHENBERG  &  CO. 

(Supreme  Ck>nrt,  Appellate  Division,  f^st  Department.     May  19,  1922.) 

1.  Contracts  ^sslSS^Contraot  to  place  Inturaaoe  with  Inturers  authorized  to  do 

btfsinooo  la  ttato  or  oertala  other  ttates  to  bo  oonttrued  In  favor  of  legality. 
A  contract  to  place  insurance  with  insurers  authorized  to  do  business 
in  this  state  or  certain  other  states  is  not  open  to  the  objection  that  in- 
surance might  be  placed  with  insurers  not  authorized  to  do  business  hi 
the  state,  under  Insurance  Law,  8  54,  as  the  contract  wUl  be  construed  as 
contemplating  the  placing  of  insurance  with  companies  authorized  to  do 
business  in  other  states  only  where  permitted  by  section  137. 

2.  Insurance  ^5»  103— Contract  to  procure  Insurance  through  certain  broker  held 

not  In  violation  of  public  policy  or  statute  prohibiting  rebates,  etc. 

A  contract  to  procure  Are  insurance  through  a  certain  broiler  ezdusiTe- 
ly  for  a  given  period  at  fixed  rates,  and  to  allow  him  to  re-equip  and  add 

1  Reported  in  full  In  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  51  Hun,  641. 
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to  the  sprinkler  system  and  make  other  improvements  deemed  re<}uisite 
to  provide  adequate  fire  protection,  held  not  in  violation  of  public  policy 
or  Insurance  Law,  §  65,  as  added  by  Laws  1911,  c.  416,  and  amended  by 
Laws  1912,  c.  225,  Laws  1913,  c.  25,  Laws  1917,  c.  440,  and  Laws  1918. 
c.  141,  forbidding  premium  rebates  and  other  special  inducements;  such 
statutes,  like  Laws  1892,  c.  641,  §  1,  re-enacted  in  Insurance  Law,  §  144, 
being  applicable  only  to  the  insurer  and  its  officers,  agents,  and  repre- 
sentatives, and  not  to  contracts  between  the  insured  and  his  broker. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  I.  Tanenbaum  Son  &  Co.  against  Rothenberg  &  Co.  From 
an  order  overruling  a  demurrer  to  a  separate  defense,  plaintiff  appeals. 
Reversed,  and  demurrer  sustained. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (David 
Leventritt,  of  New  York  City,  of  counsel,  and  Alexander  L.  Strbuse, 
Terence  J.  McManus,  and  Mayer  h-  Halff,  all  of  New  York  City, 
on  the  brief),  for  appellant. 

Nathan  D.  Stem,  of  New  York  City,  for  respondent. 

LAUGHLrIN,  J.  This  is  an  action  for  damages  for  the  breach  of  a 
contract  made  in  writing  between  the  parties  on  the  22d  of  June,  1914. 
Plaintiff  is  a  domestic  corporation  engaged  in  business  as  general  in- 
surance broker.  Defendant  agreed  to  apply  for  and  procure  through 
the  plaintiff  as  its  agent  during  the  period  of  five  years- from  the  1st  of 
March,  1914,  fire  insurance  policies  on  the  buildings  and  premises 
known  as  34-42  West  Fourteenth  street  and  33-45  West  Thirteenth 
street,  borough  of  Manhattan,  New  York,  and  upon  the  merchandise, 
machinery,  furniture,  fixtures,  and  improvements  owned  •by  it  or  in  its 
possession  or  control  in  said  buildings  or  on  said  premises,  and  upon  the 
rents  of  said  buildings  and  premises  and  the  use  and  occupancy  thereof, 
and  the  use  and  occupancy  of  the  business  conducted  therein  and  there- 
on. The  policies  were  to  be  at  all  times  in  amounts  equal  at  least  to  the 
full  value  of  the  property  and  specified  items  and  at  no  time  less  than 
$200,000  on  merchandise,  machinery,  furniture,  fixtures,  and  improve- 
ments, use  and  occupancy  and  commissions  and  profits,  and  $100,000  on 
the  buildings  and  rents.  The  defendant  agreed  to  pay  the  plaintiff  on 
demand  on  the  procurement  of  the  policies  a  fixed  rate  per  annum  for 
the  insurance  for  the  entire  period,  namely,  $1  per  every  $100  of  insur- 
ance on  merchandise,  machinery,  furniture,  fixtures,  and  improvements, 
use  and  occupancy,  commissions  and  profits  and  TlYo  cents  on  each 
$100  of  insurance  on  buildings  and  rents.  It  was  provided  that  the  in- 
surance should  be  placed  with  companies  and  individual  underwriters 
then  or  thereafter  authorized  to  do  business  in  this  state  or  in  the 
states  of  New  Jersey,  Pennsylvania,  Rhode  Island,  Massachusetts,  or 
Illinois  or  with  such  others  as  might  be  agreed  upon  by  the  parties. 
It  was  agreed  that,  if  the  premises  should  be  so  used  as  to  increase  the 
then  condition  of  hazard,  the  defendant  should  pay  the  additional  rate 
of  premium  caused  thereby.  The  defendant  also  agreed  to  procure 
through  the  plaintiff  as  its  agent  such  additional  insurance  of  every 
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kind  as  it  might  require  during  the  period  covered  by  the  contract  and 
to  pay  therefor  the  premium  specified  in  the  policies. 

It  is  .recited  in  the  contract  that  the  defendant,  having  definitely 
botmd  itself  to  accept  and  carry  at  fixed  rates  the  insurance  first  speci- 
fied in  the  contract,  shall  afford  the  plaintiff  the  right  as  broker  to  place 
any  other  insurance  controlled  by  it  so  that  the  plaintiff  may  make  the 
customary  brokerage  commissions  thereon  allowed  by  insurers  to  bro- 
kers. It  was  further  provided  that  insurance  on  the  defendant's  mer- 
chandise held  temporarily  for  a  period  shorter  than  one  year  should  be 
paid  for  at  rates  specified  in  a  schedule  thereto  annexed,  described  as 
"Standard  Short-Rate  Scale.  The  agreement  also  obligated  the  defend- 
ant, in  the  event  it  subleased  any  part  of  the  premises,  to  exact  agree- 
ments from  its  tenants  to  place  their  insurance  through  the  plaintiff  up- 
on the  same  terms  as  if  it  had  been  procured  for  the  defendant  under 
the  agreement ;  and  it  was  further  agreed  that  the  contract  could  not  be 
so  construed  as  to  constitute  the  plaintiif  an  insurer  or  underwriter  and, 
in  effect,  that  in  the  evjent  that  plaintiff  failed  to  procure  insurance,  de- 
fendant's only  recourse  would  be  to  obtain  the  insurance  itself.  The 
defendant  also  agreed  to  allow  the  plaintiff  to  re-equip  and  add  to  the 
sprinkler  system  installed  in  the  buildings  and  on  the  premises  with 
automatic  sprinklers,  automatic  fire  alarm,  and  other  improvements 
and  protection  against  fire  and  to  maintain,  change,  or  remove  the  same 
from  time  to  time;  and  to  make  improvements,  changes,  alterations, 
additions,  and  repairs,  and  to  equip  the  buildings  and  premises  or  any 
part  thereof  with  such  fire  improvements  as  it  might  deem  requisite  and 
proper,  and  to  maintain  the  same  or  substitute  others  therefor.  The 
obligation  of  the  plaintiflf  to  procure  the  insurance  vfas  made  dependent 
upon  performance  by  the  defendant  of  these  agreements  qn  its  part. 
The  agreement  contains  other  provisions  with  respect  to  the  installation 
of  sprinkler  systems  not  material  to  the  appeal. 

Plaintiff  alleges  that  in  or  about  the  month  of  September,  1918,  while 
the  agreement  was  in  full  force  and  effect,  defendant  obtained  insur- 
ance-of  various  kinds  and  forms  in  connection  with  its  use  and  occu- 
pancy of  the  business  conducted  by  it  on  said  premises,  whereby  plain- 
tiff was  deprived  of  the  profits,  which  otherwise  would  have  been 
inade  and  which  it  was  entitled  to  make  under  the  contract,  and  has 
suffered  damages  in  the  sum  of  $1,500.  Defendant  pleaded  as  a  sep- 
arate defense  that  the  contract  was  made  and  entered  into  in  violation 
of  the  Insurance  Law  of  the  State  of  New  York  and  was  unlawful  and 
illegal  and  contrary  to  the  public  policy  of  our  state.  To  this  defense, 
the  plaintiff  demurred  on  the  ground  that  it  was  insufficient  in  law. 

[  i]  Two  grounds  of  illegality  are  assigned  by  the  respondent  in  sup- 
port of  its  defense.  The  first  is  that  the  parties  agreed  that  insurance 
might  be  placed  with  companies  and  individuals  not  authorized  to  do 
business  in  this  state  (see  section  54,  Ins.  Law,  being  chapter  33,  Laws 
1909,  and  chapter  28,  Consol.  Laws) ;  but,  since  the  contract  may  be 
performed  without  violating  the  law  by  placing  the  insurance  with  com- 
panies authorized  to  do  business  here,  that  would  not  invalidate  it ;  and, 
moreover,  since  our  statute  in  some  circumstances  permits  the  placing 
of  insurance  with  companies  not  authorized  to  insure  here  (Ins.  Law, 
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S  137,  as  amended  by  Laws  1911,  c.  416,  and  since  amended  by  Laws 
1917,  c.  510),  I  think  the  contract  should  be  construed  as  in  accordance 
with  the  law  and  as  contemplating  the  placing  of  insurance  with  compa- 
nies authorized  to  do  business  in  other  states  only  where  that  is  permit- 
ted by  our  law. 

[21  The  other  ground  upon  which  it  is  claimed  that  the  contract  is 
void  is  that  it  is  in  violation  of  the  provisions  of  section  65,  which  was 
added  to  the  Insurance  Law  by  chapter  416  of  the  Laws  of  1911,  and 
amended  by  chapter  225  of  the  Laws  pf  1912  and  by  chapter  25  of  the 
Laws  of  1913,  and  that  was  its  status  when  the  contract  was  made. 
That  section  then  provided,  so  far  as  here  material,  as  follows : 

"No  insurance  corporation,  association,  partnership,  Lloyds  or  IndiTldual 
underwriters  authorized  or  permitted  to  do  any  insurance  business  within 
this  state,  or  any  oflBcer,  agent,  solicitor  or  representative  thereof,  shaU  make 
any  contract  for  such  insurance,  on  property  or  risk  located  within  this  state, 
or  against  liability,  casualty,  accident  or  hazard  that  may  afise  or  occur  there- 
in or  agreement  as  to  such  contract,  other  than  as  plainly  expressed  in  the 
policy  issued  or  to  be  issued  thereon ;  nor  shall  any  such  corporation,  associa- 
tion, partnership,  Lloyds  or  individual  underwriters,  or  officer,  agent,  solicitor 
or  representative  thereof,  directly  or  indirectly  in  any  manner  whatsoever,  pay 
or  allow  or  offer  to  pay  or  allow  as  inducement  to  such  insurance,  or  after  the 
Insurance  shall  have  been  effected,  any  rebate  from  the  premium  whi<di  Is 
specihed  in  the  policy  or  any  special  favor  or  advantage  in  the  dividends  or 
other  benefit  to  accrue  thereon,  or  any  valuable  consideration  or  inducement 
whatever,  not  specihed  in  the  policy  or  contract  of  insurance,  or  give,  sell 
or  purchase,  or  offer  to  give,  seU,  or  purchase,  as  inducement  to  such  insur- 
ance, or  in  connection  therewith,  any  stock,  bonds  or  other  securities  of  any 
Insurance  company,  or  other  corporation  or  association,  or  any  dividends  or 
profits  accrued  thereon,  or  anything  of  value  whatsoever,  not  specified  in  the 
policy,  nor  shall  any  insurance  broker,  his  agedt  or  representative,  or  any 
other  person,  directly  or  indirectly,  either  by  sharing  commissions  or  in  any 
manner  whatsoever  pay  or  allow  or  offer  to  pay  or  allow  as  inducement  to 
such  insurance,  or  after  the  Insurance  shall  have  been  effected,  any  rebate 
from  the  premium  which  is  specified  in  the  policy ;  nor  shaU  the  insured, 
his  agent  or  representative,  directly  or  indirectly' accept  or  knowingly  receive 
any  such  rebate  from  the  premium  specified  in  the  policy ;  this  section  shall 
not  prevent  any  corporation,  person,  partnership  or  association  lawfully  doing 
such  insurance  in  this  state  from  the  distribution  of  surplus  and  dividends  to 
policy  holders  after  the  first  year  of  insurance  nor  prevent  any  member  of  an 
inter-insurance  or  Lloyd's  association  from  receiving  the  profit  of  his  or  its 
underwriting;  nor  shall  this  section  prevent  any  such  corporation  or  other 
insurer,  or  his  or  its  agent,  from  paying  commissions  to  the  broker  who  shall 
have  negotiated  for  the  insurance,  nor  shall  this  section  prevent  any  licensed 
broker  from  sharing  or  dividing  a  commission  earned  or  received  by  him  with 
any  other  licensed  broker  or  brokers  who  shall  have  aided  him  in  respect  to 
the  insurance  for  the  negotiation  of  which  such  commission  shall  have  been 
earned  or  paid,  and  nothing  herein  contained  shall  be  held  to  prev^it  the 
covering  of  risks  by  temporary  binders  or  such  other  memoranda  as  do  not 
conflict  with  the  provisions  of  this  chapter.  Nor  shall  this  section  prevent 
any  such  corporation  or  other  insurer,  or  any  agent  or  insurance  broker,  from 
distributing  or  presenting  to  any  person  or  corporation  any  article  of  mer- 
diandise  not  exceeding  one  dollar  in  value,  which  shall  have  conspicuously 
stamped  or  printed  thereon  the  advertisement  of  such  insurance  corporation, 
agent  or  broker." 

Ordinarily  the  validity  of  the  contract  would  depend  upon  the  law 
as  it  existed  at  the  time  it  was  made ;  but,  since  the  statutory  enact- 
ments with  respect  to  these  matters  arc  made  by  the  Legislature  in  the 
exercise  of  the  police  power,  it  is  possible,  in  view  of  some  recent  de- 
cisions, that  existing  contracts  might  be  affected  by  subsequent  legis- 
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lation  in  the  exercise  of  the  police  power.  Subsequent  legislation  on 
the  subject,  however,  made  no  important  change.  Section  65  was 
further  amended  by  chapters  440  of  the  Laws  of  1917  and  141  of  the 
Laws  of  1918,  but  those  amendments,  so  far  as  they  affect  the  provi- 
sions of  the  statute  herein  quoted,  were  evidently  enacted  to  clarify 
the  phraseology  of  the  section;  and  they  contain  no  provision  extend- 
mg  the  prohibition  of  the  statute  with  respect  to  agreements  or  trans- 
actions between  insurance  brokers  and  the  insured,  or  the  insurer  or 
its  employees  and  the  insured  or  hig  representatives,  and  therefore  it  is 
not  necessary  to  quote  the  amendments.  I  am  of  opinion  that  the  con- 
tract does  not  violate  or  necessarily  contemplate  tiie  violation  of  the 
statute  or  of  any  public  policy  of  the  state. 

It  will  be  observed  that  the  statute  does  not  expressly  relate  to  or 
affect  a  contract  between  the  insured  and  his  or  its  agent  or  broker  for 
services  in  procuring  the  insurance  or  for  the  performance  of  other 
work  or  the  furnishing  of  material  calculated  to  minimize  fire  hazards. 
The  contract  contains  no  agreement  to  the  effect  that  the  insured  is  to 
share  in  any  commission  the  broker  may  receive  from  the  insurer.  The 
only  contingency  in  which  the  insured  might  have  obtained  under  the 
contract  the  benefit  of  a  lower  premium  rate  than  that  exacted  by  the 
insurers  is  if  the  fixed  rates  which  the  defendant  agreed  to  pay  the 
plaintiff  should  be  less  than  the  rates  charged  by  insurers  with  respect 
to  the  property  as  it  existed  or  might  exist  witfiout  any  improvement 
made  thereon  by  the  plaintiff  to  reduce  the  hazard ;  and  it  does  not  ap- 
pear that  such  a  contingency^  existed  or  arose,  and  manifestly  it  was 
not  contemplated,  but,  on  the  contrary,  it  was  expected  that  there  would 
be  a  difference  in  plaintiff's  favor  between  the  amount  which  it  re- 
ceived from  defendant  and  the  amount  it  would  be  obliged  to  pay  the 
insurer  for  the  premiums  on  the  policies,  for  in  no  other  manner  would 
the  plaintiff  be  compensated  for  its  services.  Plaintiff  has  been  using 
this  form  of  contract  for  a  long,  time,  and  the  provisions  thereof  and 
of  similar  contracts  were  before  the  court  frequently  prior  to  the  enact- 
ment of  said  section  65j  and  they  were  uniformly  sustained  as  con- 
stituting valid  contracts.  Tanenbaum  v.  Rosenthal,  44  App.  Div.  431, 
60  N.  Y.  Supp.  1092;  Romberg  v.  Kouther,  27  Misc.  Rep.  227,  57 
N.  Y.  Supp.  729;  Tanenbaum  v.  Greenwald,  67  App.  Div.  473,  73 
N.  Y.  Supp.  873 ;  Tanenbaum  v.  Eiseman,  83  App.  Div.  639,  82  N. 
Y.  Supp.  76;  Tanenbaum  v.  Levy,  83  App.  Div.  319,  82  N.  Y.  Supp. 
171,  affirmed  178  N.  Y.  594;  Tanenbaum  v.  Federal  Match  Co.,  189  N. 
Y.  75,  81  N.  E.  565 ;  Tanenbaum  v.  Simon,  40  Misc.  Rep.  174,  81  N. 
Y.  Supp.  655,  affirmed  84  App.  Div.  642,  82  N.  Y.  Supp.  1116;  Tan- 
enbaum V.  Freundlich,  39  Misc.  Rep.  819,  81  N.  Y.  Supp.  292.  The 
validity  of  such  contracts  since  the  enactment  of  said  section  65  does 
not  appear  to  have  been  adjudicated;  but  their  validity  as  affected  by 
section  1  of  chapter  641  of  the  Laws  of  1892,  which  had  been  re- 
enacted  in  section  144  of  the  Insurance  Law,  was  presented  for  ad- 
judication in  Tanenbaum  v.  Rosenthal,  supra,  and  Romberg  v.  Kouther, 
supra,  and  in  both  cases  it  was  held  that  the  contract  was  not  forbid- 
den by  those  statutory  provisions,  which  were  as  follows: 
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"It  shall  not  be  lawful  hereafter  for  any  fire  insurance  company,  or  for  any 
officer,  manager,  agent  or  other  representative  of  any  such  company,  to  include 
In  the  sum  charged  or  designated  in  any  policy,  as  the  consideration  for  in- 
surance, any  fee,  compensation,  charge  or  perquisite  whatsoever.*' 

Those  statutory  provisions  were  construed  as  applicable  only  to  the 
insurer  and  to  its  officers,  agents,  and  representatives,  and  as  not  ap- 
plicable to  contracts  between  the  insured  and  his  or  its  own  agent  or 
broker ;  and  it  was  also  held  that,  in  so  far  as  the  contract  provided  for 
procuring  insurance,  the  agent  or  broker  with  whom  it  was  made  was 
the  agent  of  the  insurer.  The  Legislature  undoubtedly  intended  to  pro- 
vide for  uniform  rates  of  insurance  on  all  property  of  the  same  class 
and  subject  to  the  same  hazard ;  and,  by  these  various  provisions  for- 
bidding rebates  in  any  form  or  manner,  it  was  expected  that  the  statute 
would  be  effective  to  prevent  discriminations  by,  or  directly  or  indirect- 
ly at  the  instance  or  in  behalf  of,  an  insurer.  American  Smelting  & 
Refining  Co.  v.  Stettenheim,  177  App.  Div.  392,  164  N.  Y.  Supp.  253; 
Kennedy  v.  Supreme  Council,  Catholic  Benevolent  Legion,  188  App. 
Div.  613,  177  N.  Y.  Supp.  268.  But  I  think  the  public  is  not  concernr 
ed  with  respect  to  the  compensation  a  property  owner  may  see  fit  to 
make  to  his  agent  or  broker  for  services  performed  in  procuring  fire 
insurance  or  in  installing  apparatus  minimizing  fire  hazards.  The  only 
point  presented  for  decision  is  whether  the  contract  on  its  face  is  in- 
valid as  being  in  contravention  of  a  statute  or  of  the  public  policy  of 
the  state,  and  I  am  of  the  opinion  that  it  is  not. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs.    All  concur. 


(118  Misc.  Rep.  356) 

ECKER  V.  MYER. 

(City  Court  of  New  York.    March,  1022.) 

1.  Insurance  ^=:»587— Wife  did  not  liave  vested  Interest  in  policy  on  iiusband'8 

life,  with  riglit  in  film  to  change  beneflclary  and  receive  cash  surrender  value. 

In  view  of  Iaws  1840,  c.  80,  now  Domestic  Relations  Law,  §  52,  a  wife 
did  not  have  a  vested  interest  in  policy  on  husband's  life,  giving  husband 
the  right  to  change  the  beneficiary  and  to  receive  the  cash  surrender  value 
of  the  policy. 

2.  Execution   ^=:>409— Receiver  in   supplementary  proceedings   held   entitled   to 

cash  surrender  value  of  policy  on  Judgment  debtor's  life. 

Where  policy  on  husband's  life  gave  husband  the  right  to  change  the 
beneticiary  and  to  receive  the  cash  surrender  value,  the  husband's  judg- 
ment creditor  held  entitled,  in  proceedings  supplementary  to  execution 
under  Ci\'il  Practice  Act,  §  793,  to  order  directing  the  payment  by  the 
Insurer  of  the  cash  surrender  value  of  the  policy  to  the  receiver  in  the 
supplementary  proceedings,  notwithstanding  refusal  of  both  husband  and 
wife  to  request  the  insurer  to  pay  receiver  the  cash  surrender  value. 

Action  by  Stephen  .G.  Ecker  against  Abraham  A.  Myer.  Judgment 
was  rendered  for  the  plaintiff.  On  defendant's  motion  for  a  manda- 
tory order  directing  the  Equitable  Life  Assurance  Society  of  the  United 

^s>FoT  other  cases  see  same  topic  &  KEY-KUMBCR  in  all  Key-Numbered  Digests  A  Indezas 
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States  to  pay  to  the  receiver  of  the  defendant  in  proceedings  supple- 
mentary to  execution  the  cash  surrender  value  of  a  policy  issued  on 
the  defendant's  life.    Motion  denied. 

See,  also,  194  N.  Y.  Supp.  654.. 

Eugene  I.  Yuells,  of  New  York  City,  for  plaintiff. 

Alexander  &  Green,  of  New  York  City  (Peter  C.  Mann,  of  New 
York  City,  of  counsel),  for  Equitable  Life  Assur.  Soc;  of  United  States. 

LA  FETRA,  J.  This  motion  is  made  by  the  crecHtor  for  a  manda- 
tory order  directing  the  Equitable  Life  Assurance  Society  of  the 
United  States,  a  third  party,  to  pay  to  the  receiver  of  the  debtor,  in 
proceedings  supplementary  to  execution,  the  cash  surrender  value  of 
a  policy  issued  by  it  on  the  life  of  the  debtor,  pursuant  to  the  provisions 
of  section  793  of  the  Civil  Practice  Act.  The  policy  is  payable  upon 
the  death  of  the  insured  to  his  wife,  with  the  right  upon  the  part  of 
the  insured  to  change  the  beneficiary.  After  three  years*  premiums 
have  been  paid,  or,  after  said  period,  upon  anjr  default  in  the  payment 
of  any  premium  or  installment  thereof,  and  within  three  months  after 
such  default,  he  may  elect,  subject  to  the  provisions  of  the  policy :  (a) 
To  receive  the  cash  surrender  value ;  (b)  to  purchase  nonparticipating 
paid-up  life  insurance;  (c)  to  continue  the  insurance  as  paid-up  ex- 
tended term  insurance;  or  (d)  to  obtain  a  loan. 

The  creditor  contends  the  receiver  is  now  entitled  to  make  an  elec- 
tion in  behalf  of  the  debtor  and  to  receive  the  cash  surrender  value 
irrespective  of  the  other  powers  of  election  in  the  debtor.  The  society 
interposes  and  asserts  the  debtor's  wife  has  a  vested  interest  in  the 
policy;  that  it  is  necessary  for  its  protection  that  she  join  with  her 
husband  in  a  written  request  for  payment  of  the  cash  surrender  value 
to  the  receiver.  The  policy  is  now  in  the  possession  of  the  receiver,  and 
both  the  debtor  and  his  wife  refuse  to  make  the  request.  No  question 
is  presented  as  to  intervening  rights  of  other  third  parties,  as  to  the 
amount  of  the  cash  surrender  value,  or  the  financial  ability  of  the  so- 
ciety to  pay  the  amount  now  due.  The  sole  question  is  as  to  the  vested 
interest,  if  any,  of  the  debtor's  wife.  AH  premiums  have  been  paid 
and  the  policy  has  not  lapsed.  The  delivery  and  acceptance  of  a 
policy  by  the  insured  created  a  contract,  and  is  to  be  interpreted  by  the 
general  rules  of  law  applicable  to  like  contracts,  except  as  modified  by 
statutory  requirements. 

[1]  The  contention  of  the  society  is  erroneous,  and  seems  to  have 
arisen  from  reliance  upon  qudtations  from  decisions  involving  rights  in 
IX)licies  wherein  the  wife  was  the  insured  and  the  husband  the  Bf e  in- 
sured, as  distinguished  from  policies  wherein  the  husband  is  both  the 
insured  and  the  life  insured.  In  the  former  the  wife  has  a  vested  in- 
terest, while  in  the  latter  she  usually  has  a  beneficial  interest,  contin- 
gent upon  the  prior  death  of  her  husband.  The  subject  is  clarified  by 
considering  the  purpose  and  object  of  the  act  of  1840  (chapter  80),  the 
acts  amendatory,  and  the  present  codification  thereof,  now  section  52 
of  the  Domestic  Relations  Law  (Consol.  Laws,  Cvl4).  They  were 
passed  to  assure  to  the*  wife  an  insurable  interest  in  the  life  of  her  hus- 
band, free  from  the  claims  of  his  creditors,  except  when  excessive 
104N.Y.S.— 21 
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premiums  were  paid  by  him  in  fraud  tfiereof .  Eadie  v.  Slimmoa,  26 
N.  Y.  9,  17,  18,  82  Am.  Dec.  395.  See,  also,  Ruppert  v.  Union  Mutual 
Insurance  Co.,  30  N.  Y.  Super.  Ct.  155.    , 

When  the  power  to  change  the  beneficiary  is  irrevocable,  the  reserved 
rights  of  the  insured,  as  well  as  the  beneficiary,  are  likewise  interpreted 
by  the  rules  of  law  applicable  to  contracts.  To  recover  upon  a  policy 
of  insurance  at  common  law  it  was  necessa^  to  allege  and  prove  an 
insurable  interest  in  the  person  or  object  insured.  This  led  "to  the 
interest  or  no  interest"  contract  ia  marine  insurance,  and  the  passage 
of  the  Act  of  19  George  II,  c.  37,  reciting  the  mischiefs  which  had 
arisen  and  prohibiting  them  thereafter  as  wagering  contracts.  Subse- 
quently came  the  enactment  of  the  Statute  of  14  George  III,  c.  48, 
which  prohibited  insurance  upon  lives  where  the  person  insuring  had  no 
interest  in  the  life  insured.  Ruse  v.  Mutual  Benefit  Life  Insurance 
Co.,  23  N.  Y.  516,  525-527. 

In  Travelers'  Insurance  Co.  v.  Healey,  25  App.  Div.  53,  49  N.  Y. 
Supp.  29;  affirmed,  164  N.  Y.  607,  58  N.  E.  1093,  the  husband  was  the 
insured  as  well  as  the  life  insured.  The  policy  was  payable  at  the 
de.ath  of  the  insured  to  his  wife,  or  in  case  she  is  then  dead  to  their 
children,  and  if  neither  wife  nor  children  survive  the  insured,  then  I 

to  the  insured's  executors,  administrators  or  assigns.  It  further  pro- 
vided for  a  conversion  into  cash  after  a  certain  fixed  period  at  the 
option  of  the  holder.  An  assignment  by  the  husband  of  his  interest, 
although  not  in  writing,  nor  made  with  the  consent  of  his  wife  and 
children,  was  held  to  be  valid.  I  quote  from  the  opinion  of  Landon, 
J.  (25  App.  Div.  59-61,  49  N.  Y.  Supp.  30,  31): 

"To  the  extent  that  this  policy  was  for  the  benefit  and  use  of  the  wife,  the 
written  consent  of  the  husband  was  necessary  to^  her  assignment  of  it,  but  to 
the  extent  that  it  was  for  the  benefit  and  use  of  {he  husband  it  was  not.  Her 
written  consent  or  assignment  was  not  necessary ;  nor  need  the  husband's  as- 
signment be  in  writing,  since  at  common  law  he  oould  insure  his  own  life  for 
his  own  use,  and  of  course  dispose  of  his  interest  in  the  policy  to  his  own  ad- 
vantage without  asking  leave  of  his  wife  or  children.  Valton  ▼.  National  Fund 
Life  Co..  20  N.  Y.  32.  In  VHiltehead  v.  N.  Y.  Life  Ins.  Co.,  102  N.  Y.  152,  It 
is  held  that  the  interest  of  the  wife  and  children  in  the  policy  becomes  vested 
at  the  moment  of  its  execution;  but  that  is  said  with  reference  to  a  policy 
taken  out  by  the  wife  upon  the  life  of  her  husband  for  her  benefit,  or,  In  case 
of  her  death  before  his,  of  their  children,  with  no  privilege  in  it  for  the  hus- 
band to  take  the  benefit  to  himself.  This  fact  is  emphasized  in  the  opinion. 
The  contract  is  said  to  be  about  the  husband,  not  with  him.  See  Walsh  r. 
Mutual  Life  Ins.  Co.,  183  N.  Y.  408.  Cases  arising  after  the  death  of  the  hus- 
band upon  policies  insuring  his  life  for  the  benefit  of  his  wife  or  childran, 
with  no  optional  cash  converting  provision  in  bis  favor  in  his  lifetime,  or,  if 
80,  with  the  option  unexercised,  are  foreign  to  the  case  presented  by  this 
poUcy." 

Iti  Dannhauser  v.  Wallenstein,  169  N.  Y.  199, 209,  62  N.  E.  160,  162,  I 

the  principle  was  reaffirmed  by  Werner,  J.,  in  the  following  language : 

"Nor  does  the  fact  that  the  paid-up  policy  was  issued  at  the  instance  of  the 
wife  and  was  payable  to  her  or  her  legal  representatives  change  the  contract. 
If  the  original  policy  was  not  a  'wife's'  policy,  the  defendant's  only  title  to 
or  ri^ht  therein  was  derived  through  the  assignment  of  her  husband  to 
her.  By  virtue  of  'that  assignment  she  became  the  owner  thereof  •  •  • 
and  hence  she  was  the  only  person  to  whom  the  paid-up  poUcy  could  have 
been  issued.** 
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To  the  same  effect  are  CapHn  v.  Penn.  Mutual  Life  Ins.  Co.,  182 
App.  Div.  269,  273,  274,  169  N.  Y.  Supp.  756,  affirmed  229  N.  Y.  545, 
Bradshaw  v.  Mutual  Life  Ins.  Co.  of  New  York,  187  N.  Y.  347,  354, 
355,  80  N.  E.  203,  10  Ann.  Cas.  266;  205  N.  Y.  467,  470,  472,  98  N. 
E.  851.  See,  also,  Caplin  v.  Penn.  Mutual  Life  Ins.  Co.,  100  Misc. 
Rep.  374,  166  N.  Y.  Supp.  675,  reversed  above ;  Hilton  v.  New  York 
Life  Ins.  Co.,  113  Misc.  Rep.  74,  184  N.  Y.  Supp.  2;  McDonough 
V.  JEtna  Life  Ins.  Co.,  38  Misc.  Rep.  625,  78  N.  Y.  Supp.  217; 
Eisenbach  v.  Mutual  Life  Ins.  Co.,  162  App.  Div.  595,  147  N.  Y. 
Supp.  962;  Frank  v.  Mutual  Life  Ins.  Co.  of  New  York,  102  N. 
Y.  266,  6  N.  E.  667,  55  Am.  Rep.  807;  Gamer  v.  Germania  Life  Ins. 
Co.,  110  N.  Y.  266,  18  N.  E  130,  1  L.  R.  A.  256. 

[2]  The  cash  surrender  value  of  the  policy  is  property  which  be- 
longed to  the  debtor,  title  to  which  is  now  vested  in  the  receiver. 
Reynolds  v.  -^tna  Life  Ins.  Co.,  160  N.  Y.  635,  647,  648,  55  N.  E.  305 ; 
Cohen  v.  Samuels,  245  U.  S.  50,  38  Sup.  Ct.  36,  62  L.  Ed.  143.  The 
creditor  asks  for  a  mandatory  instead  of  a  permissive  order  directing 
payment  to  the  receiver.  Civil  Practice  Act,  §  793.  That  section  re- 
vises section  2447  of  the  Code  of  Civil  Procedure,  but  the  only  change 
is  in  punctuation.  The  interpretation  thereof  expressed  in  Grand 
Lodge  Knights  of  Pythias  v.  Manhattan  Sav.  Inst,  12  Misc.  Rep.  626, 
628,  34  N.  Y.  Supp.  253.  254,  seems  to  be  controlling.  There  title  to 
the  fund  in  the  possession  of  the  bank  had  passed  to  the  plaintiff  and 
notice  given  to  the  bank  before*  payment  under  a  third  party  order. 
•An  action  followed  and  plaintiff  was  awarded  judgment  overruling  the 
defendant's  demurrer.  Indirectly  the  distinction  was  an  issue,  and  the 
court  said: 

"Section  2447,  wblcb  authorizes  a  'direction*  to  pay,  applies  only  to  moneys 
in  the  hands  of  -the  judgment  debtor.  The  provision  therein  directing  deli  very 
over  by  a  third  person  applies  to  articles  of  personal  property  other  tiian 
money,  capable  of  delivery,  and  to  wliich  the  tiUe  of  the  debtor  is  oadisputed." 

However,  see  Lynch  v.  Johnson,  48  N.  Y.  27,  33 ;  West  Side  Bank 
V.  Pugsley,  47  N.  Y.  368,  374;  23  C.  J.  869,  §  1021.  In  Kantor 
Brothers  v.  Wile,  93  Misc.  Rep.  438,  441,  158  N.  Y.  Supp.  115,  a  per- 
missive order  was  under  review. 

Upon  the  undisputed  facts  the  receiver  would  be  entitled  to  judg- 
ment in  an  action  by  him  against  the  society.  Rule  109  of  the  Rules  of 
Civil  Practice.  The  directory  order  is  a  drastic  remedy,  and  third 
parties  must  be  fully  protected  when  a  substantial  dispute  exists,  or 
they  are  unable  to  meet  their  obligations  to  the  debtor.  Submit  order 
on  notice. 

Ordered  accordingly. 
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(118  Misc.  Bep.  346) 

ZALEWSKI   V.  ZALEWSKI   et  al. 

(Kings  County  Court.    March,  1922.) 

1.  Partition  ^==>49^Mere  creditor  Is  not  eligible  as  party  plaintiff  by  snbstitutien 

on  plaintiff's  deatli  without  heirs  in  partition  suit. 

Under  Civil  Practice  Act,  §  1018,  a  mere  creditor  is  not  eligible  as  a 
party  plaintiff  in  a  partition  suit,  and  his  motion  to  be  substituted  in  the 
place  and  stead  of  the  deceased  plaintiff  must  be  denied,  and  the  fact 
that  no  heir  can  be  found  to  accept  substitution  has  no  bearing  on  the 
situation. 

2.  Partition  ^s>49— Interloontory  Judgment  Is  final,  and  on  ptalntllTs  death  be- 

tween entry  of  Judgment  and  sale  substitution  of  new  party  is  onneoessary. 

An  interlocutory  judgment  in  partition  is  to  all  intents  and  purposes  a 
final  judgment,  and,  in  the  event  of  the  death  of  the  plaintiff  t>etweca  the 
date  of  entry  of  judgment  and  sale,  the  substitution  of  a  new  party  plain- 
tiff is  unnecessary,  for  under  and  pursuant  to  interlocutory  judgment 
the  property  may  be  advertised  and  sold  and  sale  confirmed  and  con* 
veyance  duly  mada 

Action  by  Joseph  Zalewski  against  Mary  Zalewski  and  others  for 
partition  of  real  estate.  On  motion  to  substitute  a  new  plaintiff  in  the 
place  of  the  deceased  plaintiff,     Motion  denied. 

Griffiths,  Komicher  &  Gardner,  of  Hempstead,  for  petitioner  Charles 
Schnaars. 

William  C.  Foster,  of  New  York  City,  for  Edna  Zalewski,  individ- 
ually, as  administratrix,  and  as  committee,  joining  in  petition. 

Lewis  C.  Grover,  of  Brooklyn,  executor  under  will  of  Theodore 
Burgmyer,  deceased,  in  opposition. 

TAYLOR,  J.  This  is  a  motion  to  substitute  a  new  plaintiff  in  the 
place  and  stead  of  a  deceased  plaintiff.  The  action  is  for  partition  of 
real  estate.  Prior  to  the  plamtiff's  death  interlocutory  judgment  was 
entered,  fixing  the  rights  of  the  parties  and  appointing  a  referee  to  con- 
duct a  sale,  and  otherwise  in  accordance  with  the  terms  of  the  statute. 
The  property  has  not  yet  been  advertised  for  sale  or  sold  pursuant  to 
the  judgment.  This  motion  is  made  by  a  creditor  of  the  deceased 
plaintiff's  estate,  appearing  for  such  purpose  by  attorneys  who  had 
not  previously  appeared  on  behalf  of  any  party  to  the  action.  The 
motion  papers  allege  inability  to  find  an  heir  at  law  of  the  deceased 
plaintiff  within  the  jurisdiction,  to  accept  substitution. 

[1]  The  motion  must  fail,  if  for  no  other  reason  than  that  a  mere 
creditor  is  not  eligible  as  party  plaintiff.  Section  1018  of  the  Civil 
Practice  Act  provides  that  no  person  other  than  a  joint  tenant  or  a 
tenant  in  common  shall  be  a  plaintiff  in  a  partition  suit.  The  fact  that 
no  heir  can  be  found  to  accept  substitution  has  no  bearing  upon  the 
situation.    The  procedure  is  purely  statutory. 

[2]  This  brings  up  the  interesting  question  as  to  whether  or  not  a 
substitution  is  necessary  when  the  plaintiff  in  partition  dies  between  in- 
terlocutory judgment  and  sale.  An  analysis  of  the  situation  would  in- 
dicate that  it  is  not.     Interlocutory  judgment  in  partition  is  to  all  in- 
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tents  and  purposes  a  final  judgment.  It  cannot  be  made  otherwise 
than  a  final  judgment  by  merely  calling  it  something  else.  It  declares 
the  right,  share,  or  interest  of  each  party  in  the  property,  and  directs  a 
sale.  The  title  given  to  the  purchaser  is  good  as  against  any  one  claim- 
ing from  or  under  the  parties  to  the  action  and"  their  representatives, 
by  title  accruing  after  the  filing  of  the  lis  pendens ;  or,  in  any  eventy 
'after  entry  of  interlocutory  judgment.  All  subsequent  procedure  is  in 
accordance  with  the  terms  of  the  interlocutory  judgment  and  of  the 
statute.  At  no  time  is  the  plaintiff  called  upon  to  take 'any  further 
procedural  step.  The  sale  is  conducted  by  a  referee,  upon  whose 
shoulders  is  also  placed  the  duty  of  publishing  the  notice  of  sale.  Any 
party  whose  interest  in  the  property  has  been  adjudicated  by  the  inter- 
locutory judgment  may  move  for  confirmation  of  sale  and  for  the  so- 
called  final  judgment,  although  the  latter  is,  in  its  true  intent  and  mean- 
ing, an  order  supplemental  to  judgment,  made  for  the  purpose  of  con- 
firming the  procedure,  and  which  carries  the  provisions  of  the  latter  into 
effect.  In  addition  to  confirmation,  the  interlocutory  judgment  directs 
the  execution  of  the  conveyance  and  the  application  of  the  proceeds  of 
the  sale.  But  these  proceeds  are  required  to  be  awarded  to  the  same 
parties  whose  rights  have  been  sold,  in  proportion  thereto;  in  other 
words,  in  accordance  with  the  rights  of  the  parties  as  determined  by  the 
interlocutory  judgment.  If  a  party  in  interest  dies  following  inter- 
locutory judgment,  the  share  of  such  party  may  be  claimed  by  his  or 
her  personal  representatives,  even  though  the  final  judgment  may  have 
been  entered  without  knowledge  of  the  death  of  such  party,  and  without 
substitution.  The  land  title  is  not  invalidated,  nor  is  any  of  the  inter- 
mediate procedure  disturbed  thereby. 

The  courts  have  long  treated  interlocutory  judgments  in  partition  as 
being  final  in  their  nature.  In  Requa  v.  Holmes,  16  N.  Y.  193,  one  of 
the  defendant  common  owners  in  a  previous  partition  suit  had  died  be- 
fore the  entry  of  decretal  order  (interlocutory  judgment).  One  of  the 
decedent's  heirs  thereafter  brought  ejectment  against  the  purchaser  at 
the  partition  sale.  The  court,  in  holding  that  the  failure  to  revive  the 
suit  as  against  the  heirs  nullified  the  subsequent  procedure  so  far  as  the 
decedent's  moiety  was  concerned,  placed  its  decision  upon  the  ground 
that  the  decedent's  death  was  prior  to  the  decretal  order,  and,  concern- 
ing the  force  and  effect  of  the  latter,  said : 

"The  decretal  order  directing  the  sale  was  the  final  judgment  of  the  court, 
80  far  as  related  to  the  passing  of  the  title  to  the  premises." 

In  Taggart  v.  Hurlburt,  66  Barb.  553,  an  equitable  partition  suit,  it 
was  held  that  an  appeal  would  not  lie  from  a  Special  Term  order  con- 
firming the  report  of  a  referee  made  in  conformity  with  the  interlocu- 
tory judgment,  upon  the  ground  that  the  interlocutory  judgment  de- 
cided the  whole  issue  between  the  parties  and  left  nothing  open  and 
resented  except  matters  of  detail  in  carrying  out  the  same,  and  that 
therefore  appeal  on  the  point  in  issue  lay  from  the  interlocutory  judg- 
ment only. 

In  Thwing  v.  Thwing,  9  Abb.  Prac.  323,  the  plaintiff  died  after  in- 
terlocutory judgment  and  order  of  sale,  and  after  advertising  had  com- 
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menced.  His  heirs  'were  substituted.  Thereafter  the  purchaser  re- 
fused title  upon  the  ground  that  the  advertising  had  been  completed 
under  the  original  title.  Held,  that  it  was  unnecessary  to  advertise 
anew.  One  of  the  two  grounds  of  the  decision  is  that,  inasmuch  as  the 
interlocutory  judgment  was  perfected  before  the  plaintiff's  death,  the 
rights  of  the  parties  thereafter  were  not  in  the  lands,  but  in  the  pro- 
ceeds, and  that  the  only  matter  changed  by  the  plaintiff's  death,  was  a 
distribution  of  the  money  share  of  the  deceased  plaintiff  which  would 
be  regulated  on  motion. 

The  old  chancery  practice  in  partition  recognized  the  necessity  of 
a  bill  of  revivor  only  where  the  plaintiff  died  prior  to  the  decretal  or- 
der. Hoffman  v.  Tredwell,  6  Paige,  ch.  308 ;  Requa  v.  Holmes,  supra. 
But  there  seems  to  be  no  authority  suspending  proceedings  pending 
bill  of  revivor,  where  plaintiff's  death  occurred  after  the  decretal  order. 

The  case  at  bar  bears  analogy  to  those  cases  where  under  both  the 
common-law  and  chancery  practice,  and  also  under  our  modern  statu- 
tory practice,  it  has  been  permitted  to  confirm  the  report  of  a  referee, 
or  enter  judgment  after  verdict,  even  though  the  plaintiff  be  dead.  2 
Tidd,  Pr.  845;  2  Dunlap,  Pr.  746;  Scranton  v.  Baxter,  3  Sandf.  Ch. 
660;  Read  &  Redman's  Case,  10  Coke;  134;  Moor  v.  Roberts,  3  C. 
B.  (N.  S.)  830.  844;  s.  c,  91  E.  C.  L.  844;  Hemming  v.  Batchelor, 
44  L.  J.  Exch.  54;  s.  c,  L.  R.  10  Exch.  54;  B\ewett  v.  Tregonning,  4 
Ad.  &  El.  1002;  Spalding  v.  Congdon,  18  Wend.  543;  Wood  v.  Phil- 
lips, 11  Abb.  Prac.  (N'.  S.)  1 ;  Burhans  v.  Burhans.  10  Wend.  601. 

For  the  foregoing  reasons,  the  court  is  of  the  opinion  that  in  the  case 
at  bar,  notwithstanding  the  necessity  of  denying  this  motion  upon  the 
ground  of  statutory  ineligibility  of  the  person  making  it,  the  property 
may  nevertheless  be  advertised  and  sold  pursuant  to  the  terms  of  the 
interlocutory  judgment,  and  the  sale  confirmed  and  conveyance  duly 
made,  without  the  necessity  of  substitution. 

Motion  denied. 


(118  Misc.  Rep.  867) 

PEOPLE  V.  ESPOSITO. 

(Court  of  Special  Sessions,  of  City  of  New  Tork,  Borough  of  Brooklyn.    May 

12,  1922.) 

1.  Courts  ^=»97(l)— In  a  state  court,  on  matters  involving  no  federal  questlOB, 

the  law  of  the  forum  Is  supreme. 

UDder  Const.  U.  S.  Amend.  10,  providing  that  the  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
state,  are  reserved  to  the  states  respectively,  or  to  the  people.  In  a  state 
court,  on  matters  involying  no  federal  question,  the  law  of  the  fonim  la 
supreme. 

2.  Courts  ^=997(1)— No  federal  question  Involved  In  search  of  person  and  tal* 

zure  of  revolver  without  warrant  by  municipal  police  ofllcer. 

In  a  criminal  action  for  illegally  carrying  a  concealed  revolver,  on  a 
motion  of  defendant  to  have  the  revolver  excluded  from  evidence  and 
returned,  no  federal  question  arises,  since  Const.  U.  S.  Amends.  4  and  5 
do  not  relate  to  state  governments,  and  Amendment  14  does  not  create  a 
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rale  of  eviaeiice,  since  tiie  question  of  property  in  the  rOTOlrer  Is  only  the 

rigbt  of  the  state  to  present  it  In  evidence. 

3.  Criminal  law  «=;:>693— Not  neoessikry  for  defendant  In  federal  oourts  to  make 

preliminary  motion  In  advance  of  trial  to  exclude  evidence  unlawfully  seized. 
The  federal  rule  of  practice,  that  a  defendant  In  a  criminal  case  should 
make  a  preliminary  motion  in  advance  of  trial  in  order  to  exclude  evi- 
dence the  receipt  of  which  Is  violative  pf  his  rights  as  resulting  from 
unlawful  search  or  seizure,  or  involving  a  requirement  that  he  give  evir 
dence  against  himself,  has  been  abandoned. 

4.  Searchee  and  selzuree  ^=»5— Court  should  not  by  Interlocutory  order  direct 

restoration  of  a  revolver  taken  from  defendant  without  warrant. 

In  a  common-law  prosecution  a  court  ought  not  by  an  interlocutory 
order  to  direct  the  restoration  of  a  revolver  taken  from  a  defendant  with- 
out a  search  warrant,  so  as  to  prevent  its  being  offered  in  evidence,  since 
It  has  been  placed  in  the  category  of  dangerous  public  nuisances. 

5.  Searches  and  seizures  «s»5— >Pollee  commissioner,  acting  as  officer  of  state,  not 

subject  to  Jurisdiction  of  Court  of  Speolai  Sessions. 

Where  a  police  commissioner  holds  a  revolver  taken  from  its  owner 
without  a  search  warrant,  he  acts  as  a  ministerial  officer  of  the  state, 
and  is  not  subject  to  an  order  of  the  Court  of  Special  Sessions  to  re- 
turn the  revolver. 

6.  Criminal  law  ^=» 1 00 (I)— Order  preventing  district  attorney  from  nslng  oer. 

tain  evidence  held  an  invasion  of  Jurisdiction  of  trial  eourt 

Though  the  Court  of  Special  Sessions  of  the  City  of  New  York  has 
power  to  direct  the  district  attorney  in  conducting  proeecutions  before 
it,  to  make  an  order  forbidding  him  to  use  In  evidence  a  revolver  obtained 
by  senrch  without  a  warrant  would  be  an  Invasion  of  the  province  of  the 
trial  court. 

7.  Indictment  and  Information  ^=»752i/2— If  on  undisputed  facts  proseeutloa  mnst 

fall,  the  action  should  be  dismissed. 

Under  Inferior  Criminal  Courts  Act,  §  81,  subd.  4,  and  Code  Cn  Proc.  f 
671,  providing  that  a  court  may  order  an  action  dismissed  .after  indict- 
ment in  furtherance  of  JuRtire,  if,  on  undisputed  facts,  a  prosecution 
should  fail  it  must  be  dismissed. 

8.  Indictment  and  information  e=>752V2»IMotlon  to  dismiss  prosecution  beoause 

of  seizure  of  evidence  without  warrant  denied. 

Where  an  officer  searched  defendant  without  warrant  and  found  a  re- 
Tolver,  defendant's  motion  to  dismiss  the  action  on  account  of  the  illegal 
search  and  seizure  should  be  denied,  either  on  the  ground  that  the  acts 
of  the  officer  were  lawful,  or  that,  even  if  he  transgressed,  his  testimony 
as  to  what  happened  and  the  revolver,  if  produced  on  the  trial,  would 
be  competent  evidence  to  sustain  the  information. 

9.  Arrest  cs>63(3),  7l»Arrest  and  search  without  warrant  held  isflal;  "pres- 

ence." 

Under  Code  Cr.  Proc.  {  177,  authorising  a  peace  officer  to  arrest  with- 
out warrant  for  a  crime  committed  or  attempted  in  his  presence,  arrest 
and  search  without  a  warrant  of  a  person  unlawfully  carrying  a  con- 
cealed revolver  was  legal,  since  personal  "presence'*  includes  corporeal  ex- 
teuRlon  within  the  sphere  of  sense  perception,  and  is  .not  the  same  as 
"view.*' 

lEd.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Presence.] 

10.  Arrest  <$=:»68— "Arrest"  deflned. 

Any  restraint  of  liberty  is  an  "arrest." 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Arrest] 
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IL  Arrest  49:»63(4)— In  nood  faith  and  oa  reasonalila  belief  that  erlne  la  being 
oommitted  lield  legal. 

If  a  police  officer,  in  bodily  reach  of  a  person  actually  engaged  in  thd 
commission  of  a  misdemeanor,  and  perceiving  indications  of  the  com- 
mission of  the  offense  sufflcent  to  Induce  reasonable  belief  of  the  fact,  act- 
ing in  good  faith,  intending  performance  of  duty,  proceeds  to  arrest  audi 
person,  the  arrest  is  lawful. 

i2.  Criminal  law  «sa395—E  vide  nee  eeeured  In  vieiation  of  Civil   Rights   Law 
competent. 

In  a  prosecution  for  carrying  a  concealed  weapon,  discovered  by  a 
search  without  a  warrant,  even  if  the  search  and  seizure  were  unlawful, 
as  contrary  to  the  Civil  Rights  Law,  {  8,  the  evidence  disclosed  thereby  is 
competent 

Criminal  action  by  the  People  of  the  State  of  New  York  against 
Frank  Esposito.  On  motion  by  defendant  for  dismissal  of  the  action 
and  other  relief.    Motion  denied. 

Argued  before  CLARENCE  EDWARDS,  P.  J.,  and  SALMON 
and  MOSS,  JJ. 

Leibowitz  &  Shientag,  of  Brooklyn,  for  the  motion. 
John  E.  Ruston,  Dist.  Atty.,  of  Brooklyn  (Ralph  E.  Hemstreet,  Asst 
Dist.  Atty.,  of  Brooklyn,  of  counsel),  opposed. 

CLARENCE  EDWARDS,  P.  J.  On  March  28,  1922,  about  12:45 
o'clock  in  the  morning,  a  police  officer  of  the  city  of  New  York,  on 
duty  in  uniform  on  Henry  street,  in  the  borough  of  Brooklyn,  observed 
the  defendant  also  on  the  street.  He  saw  the  defendant  look  at  him 
several  times.  The  officer  approached  the  defendant ;  the  latter  moved 
away.  '  The  officer  hastened  in  his  walk  f  the  defendant  thereupon  did 
the  same,  keeping  a  distance  ahead  of  the  officer,  his  hands  being  in 
the  side  pockets  of  his  outer  coat.  This  movement  of  the  two  contin- 
ued for  a  while,  until  the  officer  shouted  to  the  defendant,  ordering  him 
to  throw  up  his  hands.  The  defendant  obeyed ;  the  officer  went  up  to 
him,  passed  his  hand  along  the  sides  of  defendant's  body  outside  of  his 
coat,  felt  something  hard  in  one  of  the  pockets,  from  which  the  de- 
fendant had  just  removed  his  hands,  and  took  therefrom  a  loaded  re- 
volver. The  officer  asked  the  defendant  if  he  had  a  license  to  carry 
the  weapon,  and  upon  receiving  a  reply  in  the  negative,  the  officer  says, 
"I  then  placed  him  under  arrest." 

On  the  hearing  before  the  magistrate,  notwithstanding  the  objection 
and  demand  of  dismissal  of  the  defendant,  on  the  ground  that  the  acts 
of  the  officer  were  an  unlawful  invasion  of  his  personal  and  constitu- 
tional rights,  the  defendant  was  held,  upon  the  testimony  of  the  officer 
to  the  foregoing  facts,  and  the  production  in  evidence  of  the  revolver 
so  taken,  for  trial  in  this  court ;  and  information  has  been  filed  here 
accordingly.  The  officer  stated  at  the  hearing  that  the  arrest  was  made 
after  his  discovery  of  the  revolver  in  the  defendant's  pocket  as  above 
set  out,  and  by  reason  of  such  discovery ;  and  the  correctness  of  that 
statement  is  deemed  to  be  conceded  by  the  district  attorney. 

Upon  arraignment  here  the  defendant  makes  preliminary  motion: 
( 1)  For  dismissal  of  the  action ;  (2)  for  an  order  restraining  the  dis- 
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trict  attorney  from  using  any  item  of  the  evidence  s6  obtained  in  this 
or  any  other  prosecution  of  the  defendant ;  (3)  for  an  order  directing 
the  policy  commissioner  to  return  to  the  defendant  the  revolver  taken 
from  him.  In  support  of  the  motion  the  defendant  urges  that  he  is  en- 
titled to  protection  as  asked  for,  by  reason  of  the  prohibition  of  unrea- 
sonable searches  and  seizures  in  the  Civil  Rights  Law;  of  compelling 
a  person  in  any  criminal  case  to  be  a  witness  against  himself  contained 
in  section  6,  art.  1,  of  the  Constitution  of  the.  state  ;^ and  of  any  state 
depriving  any  person  of  property  without  due  process  of  law,  included 
in  the  Fourteenth  Amendment  (section  1)  of  the  Constitution  of  the 
United  States.  He  contends  that  since,  upon  undisputed  facts,  it  ap- 
pears that  the  prosecution  is  based  entirely  upon  proposed  evidence 
which  the  court  cannot  lawfully  receive,  the  immediate  conclusion  of 
this  litigation  which  he  seeks  should  be  granted. 

Without  attempting  complete  discussion  either  of  the  subject  or  of 
the  numerous  authorities  cited  by  counsel,  I  Endeavor  to  state  suc- 
cinctly the  premises  of  my  conclusions  upon  the  matters  presented. 

[11  In  considering  the  precedents  there  must  be  constantly  borne  in 
mind  the  principle,  familiar  to  every  student  of  the  dual  system  of 
government  in  this  country,  that  in  a  state  court,  upon  matters  involv- 
ing no  federal  question,  the  supreme  law  is  the  law  of  the  forum.  The 
United  States  is  a  nation  created  from  a  temporary  alliance  by  agree- 
ment, embodied  in  a  written  document,  specif3nng  with  precise  particu- 
larity the  powers  of  the  national  government,  and  as  tersely  stated  in 
that  document  (Tenth  Amendment) : 

••The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people." 

Hence  in  state  matters  this  court  is  bound  to  follow  state  doctrine, 
duly  established,  even  though  it  be  contrary  to  decisions  in  similar 
matters  of  the  Supreme  Court  of  the  United  States,  yielding  utmost 
deference  to  all  that  proceeds  from  that  great  tribunal,  but  as  to  such 
matters  regarding  its  decisions  as  determinations  in  anothef  jurisdic- 
tion and  not  controlling  here. 

[2]  No  question  under  the  federal  Constitution  is  involved  in  the 
decision  of  this  motion.  Amendments  4  and  5  do  not  i;elate  to  state 
governments.  See  preamble  to  resolution  of  Congress  submitting  first 
ten  amendments;  In  re  Mohawk  Overall  Co.,  210  N.  Y.  474,  104  N. 
B.  925,  and  all  decisions,  state  and  national,  on  the  subject.  It  cannot 
be  seriously  contended  that  the  Fourteenth  Amendment  creates  a  rule 
of  evidence  pertinent  here;  and  as  to  the  claim  of  right  of  property 
in  the  revolver,  the  only  question  is  the  extent  of  the  valid  exercise 
of  the  police  power  of  the  state,  concerning  which  the  authorities  in  the 
two  jurisdictions  are  in  substantial  accord.  People  ex  rel.  Darling  v. 
Warden  of  City  Prison,  154  App.  Div.  413,  139  N.  Y.  Supp.  277; 
Block  v.  Hirsh,  256  U.  S.  135.  41  Sup.  Ct.  458,  65  L.  Ed.  865,  16  A.  L. 
R.  165,  and  kindred  cases;  N.  Y.  L^aw  Journal,  May  9,  1922. 

[31  It  should  be  noted  that  the  rule  of  practice  conceived  and  de- 
clared in  the  federal  courts,  to  the  effect  that  the  defendant  in  a  criminal 
case  should  make  a  preliminary  motion  in  advance  of  the  trial  in  order 
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to  protect  himself  against  evidence  the  receipt  of  which  is  violative  of 
his  rights  as  resulting  from  unlawful  search  or  seizure  or  as  involving 
requirement  that  he  give  evidence  against  himself,  has  been  virtually 
abandoned,  for  the  Supreme  Court  said  recently  in  relation  to  it 
(Gouled  V.  United  States,  255  U.  S.  298,  41  Sup.  Ct.  261,  266,  65  I.. 
EA.647): 

''A  rule  of  practice  must  not  be  allowed  for  any  technical  reason  to  pre- 
vail oyer  a  constitutional  right." 

And  the  same  court  said  in  Hawes  v.  State  of  Georgia,  257  U.  S. 
— ,  42  Sup.  Ct.  204,  205,  66  L.  Ed.  — : 

"  •  ♦  ♦  It  is  certainly  within  the  established  power  of  a  state  to  pre- 
scribe the  evidence  which  is  to  be  received  in  the  courts  of  its  own  govern- 
ment   Adama  v.  New  York,  192  U.  S.  565,  588." 

Further,  as  to  authorities,  in  several  opinions  of  courts  of  this  state 
of  higher  rank  than  this  court,  discussed  here  by  counsel,  may  be  found 
dicta  and  determinations  with  which  this  opinion  is  not  in  complete 
consonance ;  e.  g..  People  v.  Jakira  (Gen.  Sess.)  193  N.  Y.  Supp.  306. 
When,  however,  it  appears  to  this  court  in  the  exercise  of  its  best  judg- 
ment that  matters  before  it  for  adjudication  are  quite  within  the  pur- 
view of  doctrines  fully  expounded  by  the  Appellate  Division  of  the  Su- 
preme Court  and  by  the  Court  of  Appeals,  we  should,^  in  proper  ob- 
servance of  the  rule  of  stare  decisis,  follow  the  determinations  of  the 
courts  charged  with  authority  to  review  our  decisions. 

Moreover,  judicial  conclusions  in  cases  involving  construction  of  the 
amendment  of  1^1  to  the  Code  of  Criminal  Procedure  (Laws  1921, 
c.  156,  §  3)  in  relation  to  intoxicating  liquors  are  not  controlling  in  the 
matter  now  before  us.  True,  that  statute  declares  such  liquors  unlaw- 
fully held  to  be  a  nuisance  and  that  the  property  specified  is  to  be  con- 
fiscated ;  but  it  also  provides  that  the  establishment  of  the  existence  of 
the  nuisance  and  the  consequent  confiscation  shall  depend  upon  the 
result  of  -a  special  statutory  judicial  proceeding  specifically  regulated. 
Substantial  adherence  to  the  course  of  procedure  laid  down  is  jurisdic- 
tional, and  failure  of  the  prosecution  must  result  in  order  for  the 
restoration  of  the  status  quo.  Code  Crim.  Proc.  §  802-b;  People  v. 
De  Vasto,  198  App.  Div.  620,  190  N.  Y.  Supp.  816;  People  v.  Diamond, 
233  N.  Y.  130,  135  N.  E.  200. 

[4,  5]  The  court  ought  not,  by  interlocutory  order  in  a  coknmon-law 
criminal  action,  to  direct  the  restoration  of  what  in  the  due  exercise 
of  legislative  authority  has  been  placed  in  the  category  of  dangerous 
public  nuisances.  Besides,  the  police  commissioner  has  the  revolver  in 
custody,  not  as  an  officer  of  this  court,  but  as  a  ministerial  officer  of 
the  state  government  in  this  locality.  As  such  officer  he  is  subject  to 
direction  by  competent  judicial  authority ;  but  we  have  no  jurisdiction 
to  make  such  order. 

[8]  Doubtless  the  district  attorney,  in  conducting  prosecutions  here, 
is  under  the  direction  of  the  court ;  but,  if  we  should  make  the  order 
controlling  his  action  which  the  defendant  applies  for,  it  would  be  an 
invasion  of  the  province  pf  the  trial  court,  not  authorized  by  established 
practice  in  this  jurisdiction. 
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[7]  Finally  we  reach  consideration  of  the  merits,  on  the  application 
to  dismiss.  If,  on  the  undisputed  facts,  the  prosecution  must  fail,  the 
action  should  be  dismissed.  Code  Crim.  Proc.  §  671  (applicable  to  pro- 
ceedings in  this  court) ;  Inferior  Criminal  Courts  Act  of  City  of  New 
York  [Uws  1910,  c.  659]   §  31,  subd.  4. 

[  I J  On  fundamentals,  surely,  the  court  and  advocates  on  both  sides 
stana  on  common  ground.  Any  form  of  autocracy,  of  usurpation  of 
authority,  of  "insolence  of  office,"  is  intolerable  m  America  to-day, 
as  always  heretofore.  Nor  is  there  controversy  here  between  in- 
dividualism and  collectivism  as  an  abstraction.  Society  functions  for 
its  individuals.  A  multitudinous  community  lacking  individual  aspira- 
tion and  effort  is,  to  use  an  algebraic  expression,  zero  to  the  nth 
power ;  nothing,  though  multiplied  indefinitely.  But  the  freedom  of  the 
individual  citizen  is  circumscribed  by  the  requirement  of  obedience  to 
rules  of  right  conduct  where  others  are  concerned,  and  by  the  mere 
presence  and  contact  of  numerous  fellow  citizens,  also  having  rights. 

To  protect  the  individual  by  restraining  wanton  crime,  or  selfish  or 
careless  acts  made  criminal  by  law,  one  of  the  necessary  incidents  of 
our  civilization  as  developed  is  the  peace  officer.  The  study  of  his 
functions  and  of  the  effect  his  acts  may  have  in  subsequent  proceedings, 
in  relation  to  the  situation  presented  on  the  defendant's  motion,  occu- 
pies the  remainder  of  this  paper.  The  conclusion  reached  is  that  the 
motion  of  the  defendant  to  dismiss  should  be  denied  for  two  reasons, 
viz. :  (1)  That  the  acts  of  the  officer  were  lawful ;  (2)  that,  if  the 
officer  transgressed,  as  the  defendant  declares,  yet  the  testimony  of  the 
officer  to  what  happened  and  the  revolver,  if  produced  on  the  trial, 
will  be  competent  and  receivable  evidence  to  sustain  the  information. 

[9]  I.  The  general  powers  and  duties  of  police  officers  in  this  city 
are  set  out  in  chapter  8  of  the  Charter  (Laws  1901,  c.  466) ;  see  especial- 
ly sections  315  and  337,  and  their  right  to  arrest  without  a  warrant  is 
limited  by  the  provisions  in  relation  to  peace  officers  generally  in  sec- , 
tioo  177,  Code  trim.  Proc.  It  would  be  distressing  to  believe  that  the 
policeman  may  detain  and  search  every  person  whom  he  may  deem  to 
be  just  object  of  suspicion.  Mr.  Justice  Putnam  in  his  dissenting 
opinion  inj^uffer  v.  Downes,  181  App.  Div.  327,  330,  167  N.  Y.  Supp. 
738,  740,  includes  this  paragraph : 

"Referring  to  the  statute  of  Winchester  (13  Edw.  I,  stat  2.  c.  4),  authorizing 
arrest  of  suspicious  persons  at  night.  Hawkins'  rieas  of  the  Crown  says:  'It 
is  holden  that  this  statute  was  made  in  affirmance  of  the  common  law  and  that 
every  private  person  may  by  the  common  law  arrest  any  suspicious  nigbt- 
vrallcer,  and  detain  him  till  he  give  a  good  account  of  himself,  as  bath  been 
more  fully  shewn  in  the  precedent  chapter,  section  twenty.'    Vol.  2  [Sth  Ed.] 

p.  129,  i  e." 

This  quaint  pronouncement  of  the  hard  learning  of  an  earlier  day 
is  not  accepted  as  part  of  our  present  body  of  law,  as  indicated  by  the 
decision  of  the  majority  of  the  court  in  that  case,  affirmed  in  228  N.  Y. 
549,  126  N.  E.  913. 

But,  notwithstanding  the  statement  of  the  officer  of  his  conclusion 
as  to  the  legal  significance  and  sequence  of  his  acts,  and  notwithstand- 
ing the  concession  of  the  district  attorney,  it  is  clear  that  the  arrest 
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happened  before,  or  contemporaneously  with,  the  search.  It  had  in- 
ception when  the  officer  told  the  defendant  to  put  up  his  hands;  it 
was  complete  when  the  defendant  obeyed  and  the  officer  put  his  hand 
on  him.  The  defendant  was  then  m  actual  custody,  confronted  with 
"a  condition,  not  a  theory,"  and  the  subsequent  declaration*  of  arrest 
by  the  officer  added  nothing  to  that  actual  condition.  Doubtless,  if 
the  officer  had  not  found  the  weapon,  he  would  have  discharged  the 
defendant,  in  which  case,  as  we  shall  see,  he  would  have  been  guilty 
of  a  trespass,  ending  with  such  discharge ;  but  what  actually  happened 
was  the  finding  and  taking  of  the  revolver  and  the  continuance  of  the 
custody. 

[10]  Any  restraint  of  liberty  is  an  arrest  Limbeck  v.  Gerry,  15 
Misc.  Rep.  663,  39  N.  Y.  Supp.  95.  If  the  arrest  was  lawful,  so  was 
the  search.  The  defendant  does  not  question  this,  and  it  is  unquestion- 
able. Smith  v.  Jerome,  47  Misc.  Rep.  22,  93  N.  Y.  Supp.  202 ;  Weeks 
V.  United  States,  232  U.  S.  383,  34  Sup.  Ct.  341,  58  U  Ed.  652,  L.  R. 
A.  1915B,  834,  Ann.  Cas.  191 5C,  1177.  In  the  case  last  cited  the  court 
said  that  according  to  English  and  American  law  it  is  lawful  to  search 
the  person  of  the  accused,  when  he  is  lawfully  arrested,  to  discover  and 
seize  the  fruits  or  evidences  of  crime.  232  U.  S.  392,  34  Sup.  Ct.  341, 
58  L.  Ed.  652,  U  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177. 

Was  the  arrest  lawful  ?  The  defendant  was  all  the  while  committing 
the  crime  of  having  the  revolver  in  his  personal  possession  without  a 
license.  Was  the  crime  committed  in  the  presence  of  the  officer  ?  The 
defendant  was  on  the  street  a  few  paces  from  the  officer;  all  that  in- 
tervened between  the  officer  and  the  physical  object,  the  body  of  the 
offense,  was  a  brief  space  and  a  bit  of  cloth.  To  this  mere  propinquity 
were  joined  visible  indications  in  some  degree  significant.  Defendant's 
glancing  at  the  officer  and  retreat  as  described,  when  the  latter  ap- 
peared to  be  about  to  accost  him,  might  reasonably  have  been  consid- 
ered flight,  with  its  implication  of  guilt.  Personal  presence  includes 
'corporeal  extension  within  the  sphere  of  sense  perception.  Presence 
is  not  the  same  as  view.  To  justify  arrest. without  a  warrant  by  an 
officer  for  a  misdemeanor,  the  statute  require  that  the  offense  be  ac- 
tually committed  or  attempted  in  the  officer's  presence.  There  is  no 
definite  statement  of  the  necessary  extent  of  the  evidence  (!Dnveyed  to 
the  officer's  consciousness.  The  purpose  of  the  permission  is  prompt- 
ness, to  secure  apprehension  and  identification.  In  the  emergency  tiie 
officer  proceeds  or  tarries  at  his  peril.  If  he  does  not  act,  he  may  mcur 
penalty  of  dereliction.  If  in  arresting  he  makes  mistake  of  law  or 
fact  as  to  the  commission  of  the  offense,  no  matter  how  clearly  ap- 
parent to  him  may  seem  the  doing  of  the  forbidden  act  by  the  person 
arrested,  the  officer  is  a  trespasser  and  liable  accordingly.  Stearns  v. 
Titus,  193  N.  Y.  272,  85  N.  E,  1077. 

[11]  The  officer  has  no  judicial  immunity  for  errors  of  judgment. 
He  must  be  right  or  suffer.  Therefore,  if  he  is  right  by  ultimate  de- 
termination, he  ought  not  to  suffer,  provided  only  he  has  acted  in  good 
faith.  Hence  the  rule  deducible  according  to  the  law  in  this  state  may 
be  stated  thus:  If  a  police  officer  is  in  lx>dily  reach  of  a  person  then 
ft^d  there  actiialjy  engaged  in  the  commission  of  a  misdemeanor,  and 
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perceiving  indications  of  the  commission  of  the  offense  ^tifiicient  to 
induce  reasonable  belief  of  the  fact,  acting  in  good  faith,  intending 
performance  of  duty,  proceeds  to  arrest  such  person,  the  arrest  is  law- 
ful as  for  the  commission  of  a  crime  in  the  officer's  presence. 

It  has  been  held  in  another  jurisdiction  that  reasonable  prudence  of 
action  on  the  officer's  part  is  sufficient  to  protect  him  in  arresting  for 
a  crime  supposed  to  have  been  committed' in  his  presence.  O'Connor 
V.  Buckhn,  59  N.  H.  589.  See,  also,  dictum  to  like  effect  in  People  v. 
Stuyvesant,  197  App.  Div.  641,  189  N.  Y.  Supp.  232.  Quite  contrary 
to  the  argument  in  this  division,  and  in  the  text,  of  this  opinion  is 
Hughes  V.  State,  2  Ga.  App.  29,  58  S.  E.  390. 

[12]  II.  But,  if  it  were  conceded  and  indisputable  that  the  officer's 
acts  were  utterly  without  justification  and  constituted  unlawful  search 
and  seizure,  forbidden  by  the  Civil  Rights  Law  (Consol.  Laws,  c.  6, 
§  8),  the  evidence  disclosed  thereby  is  nevertheless  available,  if  pro- 
duced on  the  trial,  for  use  in  maintaining  this  prosecution,  4  Wis:more 
on  Evidence,  §§  2183,  2264;  People  v.  Adams,  176  N.  Y.  351,  68  N. 
E.  636,  63' L.  R.  A.  406,  98  Am.  St.  Rep.  675;  People  v.  McDonald, 
177  App.  Div.  806,  165  N.  Y.  Supp.  41. 

Defendant,  by  the  argument  of  counsel,  contends  that  the  two  cases 
just  cited  are  distinguishable  from  the  situation  presented  by  his  mo- 
tion, because  in  those  cases  objection  to  use  of  the  evidence  such  as 
he  here  condemns  was  first  made  upon  the  trial,  whereas  the  proper 
practice  is  to  raise  such  objection  by  some  preliminary  application. 
No  such  rule  of  practice  was  declared  in  those  cases,  ana  no  such  rule 
prevails  in  this  state.  If  the  use  of  such  evidence  is  violative  of  the 
defendant's  rights  under  the  Constitution  or  the  laws  of  the  state,  then 
the  evidence  would  be  incompetent  whenever  offered,  and  would  be  ex- 
cluded upon  objection  at  the  trial  in  the  same  manner  as  any  other  in- 
competent evidence  would  be  excluded.  In  the  Adams  Case  the  Court 
of  Appeals  held  that  there  was  no  violation  of  the  defendant's  constitu- 
tional right  not  to  be  required  to  he  a  witness  against  himself,  and  that 
regardless  of  the  question  whether  papers  offered  in  evidence  were 
obtained  lawfully  or  by  unlawful  search  and  seizure,  in  either  case 
they  were  properly  received  over  objection  that  their  production  re- 
sulted from  such  unlawful  search  and  seizure.  The  suggestipn  in  the 
opinion  (176  N.  Y.  358,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St. 
Rep.  675)  that,  if  there  was  unlawful  search  and  seizure,  the  defendant 
had  a  remedy  for  the  wrong  in  an  independent  proceeding,  needs  no 
explanation.  In  the  McDonald  Case  Mr.  Justice  Blackmar,  for  the 
court,  after  referring  to  the  Adams  Case,  says : 

*'It  Is  the  courts  of  the  state  of  New  York  which  authoritatirely  construe 
the  laws  of  this  state.  The  decision,  therefore,  of  the  Court  of  Appeals  on 
this  question  Is  the  law  for  this  court,  and  the  trial  court  did  right  in  ad- 
naittlng  the  papers  In  evidence,  without  considering  whether  or  not  they  were 
8el2ed  in  ric^tion  at  a  state  law.  If  the  said  provisions  of  the  Civil' Blights 
I^aw  have  been  violated,  the  remedy  is  to  punish  the  wrong,  and  not  to  change 
the  law  of  evidence."    177  App.  Div.  808,  809,  165  N.  Y.  Supp.  41,  44. 

Courts  exist  to  accomplish  justice  in  the  actual  world  of  living 
human  beings,  and  in  sUch  accomplishment  it  is  indispensable  to  find 
the  truth ;  therefore  the  rules  of  evidence  generally  sanction  the  pur- 
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suit  of  truth  wherever  it  may  be  found  and  from  whatever  sources  it 
may  be  obtainable. 

I  advise  that  the  defendant's  motion  be  in  all  things  denied.    All 
concur. 


ai8  Misc.  Bep.  372) 

In  r*  BRENNAN'S  WILL. 

(Surrogate's  Court,  Bronx  County.    March,  1922.) 

1.  Wilts  4S=:»476— Codicil  and  will  read  togetlier  to  asoortain  testamentary  latent 

Wbere  codicil  does  not  revoke  wUl,  the  two  instrumeota  must  be  read 
together,  and  effect  given  to  both,  if  possible,  in  order  to  ascertain  the 
testamentary  intent 

2.  Wills  ^=>439— Clearly  expressed  purpose  of  testator  will  not  be  perverted,  on 

ground  that  the  consequence  might  not  have  been  intended  by  testator. 

When  the  purpose  of  a  testator  Is  reasonably  clear,  by  reading  his  words 
in  their  natural  and  common  sense,  the  courts  have  no  right  to  annul  or 
pervert  that  purpose,  on  the  ground  that  a  consequence  of  it  might  not 
have  been  thought  of  or  intended  by  the  testator. 
8b  Wills  «=:>572— Bequest  of  papers  in  safety  deposit  box  hold  to  include  mort- 
gage temporarily  talien  from  box,  as  well  as  bond  secured  thereby  found  in 
the  box. 

Wh^re  a  bond  was  in  testator's  safety  deposit  box  at  the  time  of  tes- 
tator's death,  but  a  mortgage  securing  the  bond  had  temporarily  been 
taken  therefrom  for  the  purpose  of  having  an  extension  agreement  dmwn, 
a  bequest  of  **all  Jewelry  and  papers*'  in  the  safety  deposit  box  held  to 
bequeath  to  the  legatee  both  the  bond  and  the  mortgage. 
4.  Charities  4S=>34— Bequest  to  named  hospital  at  specified  location  bold  Intoaded 
for  hospital  of  different  name  at  such  location. 

A  bequest  to  the  '^Sisters  of  St  Joeeph*s  Hospital,  Brook  avenue  and 
143d  street,"  held  intended  for  the  '*St.  Joseph's  liospital  for  Consump- 
tives,'* located  at  the  specified  place,  in  which  the  testator  had  been  a 
patient;   there  being  no  hospital  with  the  name  stated  in  the  will. 

In  the  matter  of  the  application  for  a  construction  of  the  last  will 
and  testament  of  Thomas  F.  Brennan,  deceased.    Will  construed. 

Austin  &  Austin,  of  New  York  City,  for  petitioner. 
Felix  A.  Muldoon,  of  New  York  City,  for  respondent  O'Keefe. 
Joseph  J.  Silver,  of  New  York  City,  special  guardian,  for  infant 
parties. 

SCHULZ,  S.  By  his  will  dated  June  27,  1918,  the  decedent  created 
a  trust  of  all  of  his  property,  the  income  of  which  was  to  be  paid  to 
his  mother  for  her  life,  then  to  a  sister  for  her  life,  and  upon  her  death, 
the  principal  was  bequeathed  and  devised  absolutely  to  the  children  of 
the  sister  referred  to.  Thereafter,  and  on  April  12,  1921,  he  executed 
a  codicil  which  in  part  provided  as  follows : 

"Air  jewelry  and  papers  now  at  Mt  Morris  safety  Taulta  and  all  other 
jewelry  or  anything  else  not  mentioned  I  leave  to  my  sister  Liucy  O'Koefe. 

It  is  conceded  that  the  safe  deposit  box  contained  some  jewelry  and 
some  gold  coins  and  there  seems  to  be  no  dispute  between  the  parties 

^=9For  other  eases  see  same  topio  ft  KBY-NUMBSR  in  all  Key-Numbered  Disests  ft  Indezva 
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that  by  the  provisions  of  the  codidl  these  were  bequeathed  to  the  sister. 
But  it  also  contained  a  bond  in  the  sum  of  $12,000,  and  one  of  the  ques- 
tions to  be  determined  is  whether  this  bond  and  the  mortgage  which 
secured  its  payment  passed  under  the  codicil.  This  mortgage  was  not 
in  the*  box,  but  at  the  residence  of  the  decedent,  where  it  is  claimed 
it  had  been  taken  some  time  previous  for  the  purpose  of  drawing  ah 
extension  agreement. 

[1]  There  is  no  clause  in  the  codicil  revoking  the  will,  so  that  the 
two  instruments  must  be  read  together  ( Westcott  v.  Cady,  5  Johns.  Ch. 
334,  343,  9  Am.  Dec.  306;  Crozier  v.  Bray,  120  N.  Y.  366, 374,  24  N. 
E.  712),  and  effect  given  to  both,  if  possible  (Chew  v.  Sheldon,  214 
N.  Y.  34+,  350,  108  N.  E.  552,  Ann.  Cas.  1916D,  1268;  Hard  v.  Ash- 
Icy,  117  N.  Y.  606,  613,  23  N.  E.  177),  in  order  to  ascertain  what  the 
testamentary  intent  of  the  decedent  was.  The  only  paper  that  was 
found  in  the  box  was  the  bond  in  question,  and  if  it  is  held  that  the 
word  "papers"  did  not  include  this  document,  then  that  term  must  be 
entirely  ignored. 

A  memorandum  book  was  offered  in  evidence,  without  objection, 
which  contains  an  entry  referring  to  the  bond  and  the  mortgage  which 
secures  its  payment  as  being  in  the  safe  deposit  box  of  the  decedent  and 
denominating  them  "mortgage  papers."  This  would  indicate  that  the 
decedent  used  the  word  "papers"  in  connection  with  documents  of  this 
character.  It  is  also  urged,  and  I  understand  it  is  not  denied,  that  be- 
tween the  time  when  the  will  was  drawn  and  the  date  of  the  codicil,  the 
decedent  and  his  mother  who  had  been  living  together  gave  up  their 
independent  household  and  went  to  live  with  the  sister,  and  continued 
to  live  with  the  sister  up  to  the  time  of  the  death  of  the  decedent  and 
that  the  mother  is  still  living  with  her, 

[2]  By  holding  that  the  provisions  of  the  codicil  passed  the  bond  to 
the  sister  of  the  decedent,  both  the  will  and  that  part  of  the  codicil 
mentioned  can  be  given  effect.  If  it  were  held  that  the  term  "papers" 
did  not  include  the  bond  in  question  which  was  the  only  paper  in  the 
box,  it  would  be  difficuk  to  explain  why  any  effect  is  given  to  the  word 
"jewelry."  "When  the  purpose  of  a  testator  is  reasonably  clear  by 
reading  his  words  in  their  natural  and  common  sense,  the  courts  have 
not  the  right  to  annul  or  perv'ert  that  purpose  upon  the  ground  that  a 
consequence  of  it  might  not  have  been  thought  of  or  intended  by  him." 
Matter  of  Tamargo,  220  N.  Y.  225, 115  N^  E.  462. 

[3]  I  reach  the  conclusion  that  the  decedent  by  the  codicil  bequeath- 
ed the  bond  mentioned  and  the  bequest  of  the  bond  carried  the  mort- 
gage with  it.  Jackson  v.  Blodget,  5  Cow.  202.  It  is  quite  improbable 
that  the  testator  intended  that  the  debt  should  be  the  property  of  one 
person  and  the  pledge  that  of  another.  Aymar  v.  Bill,  5  Johns.  Ch.  570 ; 
Jackson  v.  Willard,  4  Johns.  41 ;   Merritt  v.  Bartholick,  36  N.  Y.  44. 

[4]  There  is  a  second  question  which  arises  from  the  following: 
In  the  satiie  codicil  the  decedent  made  a  bequest  to  "Sisters  of  St. 
Joseph's  Hospital,  Brook  avenue  and  143d  street."  It  is  conceded  that 
there  is  no  corporation  bearing  the  name  mentioned,  but  that  there  is 
a  corporation  known  as  "St.  Joseph's  Hospital  for  Consumptives,"  • 
which  conducts  an  institution  by  that  name  at  the  place  stated  in  which 


Digitized  by 


Google 


336  194  NBW  YORK  SUPPLEMENT  (Sur.  Ct 

the  decedent  was  a  patient.    It  seems  clear  to  me  that  the  decedent  in- 
tended by  the  words  he  used,  to  make  such  bequest  to  the  corporation 
known  as  "St  Joseph's  Hospital  for  Consumptives/'  and  I  thus  con- 
strue that  portion  of  the  codicil. 
Decreed  accordingly, 

(118  Misc.  Rep.  653) 

In  re  WEBER'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    May  9,  1922.) 

1.  Wills  ^=s>820 (3)— Testatrix  bsid  to  iiave  intended  iegacies  to  be  oharge  on  reai 
*  estate. 

Conclusion  that  testatrix  intended  legacies  to  be  a  charge  on  real  estate 
is  warranted  by  the  facts  that  when  her  will  was  made  there  was  a 
great  deficiency  in  her  personal  estate,  in  view  of  the  legacies,  and 
that  the  wiU  contained  a  power  of  sale  and  mingles  realty  and  personalty 
in  the  residuary  clause. 

2.  Deeds  ^=s>  196 (2) —Trusts  ^=»4I— Wlien  validity  most  be  shown  by  grantee 

stated;  one  asserting  trust  on  property  absolutely  granted  has  burden  of 
proof. 

While  generaUy  proof  of  execution  and  delivery  of  deed  raises  the 
presumption  of  its  validity,  so  that  burden  of  proving  its  invalidity  or  of 
Impressing  a  trust  on  it,  or  the  proceeds  of  its  sale,  is  on  the  one  at- 
tacking it,  it  is  otherwise  where  the  relations  between  the  parties  are  such 
that  the  law  presumes  that  grantee  exercises  a  controlling  Influence  over 
grantor,  or  where  a  fiduciary  relation  in  fact  is  shown. 

8.  Deeds  ^=s>  196 (2)— Grantee  has  not  the  burden  of  showing  good  faith  merely 
because  brother  of  grantor. 

Mere  relationship  of  brother  and  sister  between  grantee  and  grantor 
does  not  place  the  burden  of  showing  good  faith  in  the  transaction  on 
the  grantee  brother,  though  it  is  one  of  the  facts  which  may  be  considered 
in  determining  whether  a  fiduciary  relation  exists. 

4,  Deeds  ^=9196(2)— Facts  held  to  show  fiduelary  relation  putting  on  grantee 
burden  of  showing  good  faith. 

That  a  fiduciary  relation  existed  between  grantee  and  his  sister,  the 
grantor,  placing  on  him  the  burden  of  proof  of  good  faith,  held  shown 
by  their  relationship,  the  facts  that  she  had  appointed  him  executor  of 
her  will  giving  all  of  her  property  to  others;  that  the  deed  of  all  her 
real  estate  was  executed  a  few  days  before  her  death,  when  she  was 
suiferiqg  from  cancer,  requiring  opiates ;  that  he  was  the  only  close  rela- 
tive with  her  during  her  last  illness ;  and  that  apparently  no  considera- 
tion was  paid. 

Judicial  settlement  of  the  account  of  Peter  Weber,  executor  of 
Katherine  Weber,  deceased.    Executor  surcharged. 

Charles  H.  Herbst,  of  New  York  City  (David  F,  Barnett,  of  New 
York  City,  of  counsel),  for  petitioner. 

Clocke  &  Koch,  of  New  York  City  (Edward  R.  Koch,  of  New  York 
City,  of  counsel),  for  respondent. 

Henry  G.  Schackno,  of  New  York  City,  special  guardian, 

SCHULZ,  S.  The  respondent,  as  executor  of  the  last  will  and  testa- 
ment of  the  decedent,  took  possession  of  all  of  her  personal  property, 
removed  it  from  her  residence,  but  did  not  account.    Thereupon  the 

^s»For  oUier  cases  see  same  topic  ft  KET-NT7MBER  In  all  Key-Nnmbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sur.  Ct)  IN  BE  webbr's  estatb  837 

(194N.T.S.) 

petitioner,  as  the  guardian  of  her  three  minor  children,  legatees  under 
her  last  will  and  testament,  brought  this  proceeding  to  compel  such  ac- 
counting. After  the  service  of  the  citation  and  pending  the  determina- 
tion of  the  application,  the  said  executor  filed  an  account  showing  no 
surplus  for  distribution.  Thereupon  the  petitioner  filed  objections. 
Subsequendy,  and  pending  the  hearing  of  such  objections,  he  consented 
to  be  charged  with  the  sale  price  of  certain  personal  property  belonging 
to  the  decedent.  At  the  conclusion  of  the  hearings  it  appeared  from  the 
admissions  of  the  respondent  that  there  would  be  a  suiplus  distributable 
to  persons  interested,  and  supplemental  citations  were  thereupon  issued 
directed  to  the  persons  who  must  be  cited  on  a  petition  for  a  judicial 
settlement.  S.  C.  A.  §  260  (Laws  1920,  c.  928).  None  of  these  per- 
sons appeared,  but  the  special  guardian  appointed  for  some  of  the  in- 
terested infant  parties  £ded  gbjections  and  stipulated  to  submit  these 
upon  the  evidence  adduced  in  support  of  the  objections  filed  by  the  peti- 
tioner. As  the  items  objected,  to  by  the  special  guardian  are  all  em- 
braced in  the  petitioner's  objections,  a  determination  of  the  latter  will 
also  dispose  of  the  special  guardian's  objections.  In  the  following, 
therefore,  I  am  referring  to  Sie  objections  filed  by  the  petitioner. 

The  first  objection  requires  no  action,  as  the  facts  stated  are  not 
controverted  and  present  no  question  for  determination.  The  second 
objection  embraces  tlie  property  also  set  forth  in  objections  9  and  10 
and  is  disposed  of  by  their  determination.  The  third  objection  is  dis- 
missed, the  fourth  and  seventh  objections  were  withdrawn  upon  the 
hearing,  and  the  fifth,  sixth,  and  eighth  objections  are  sustained,  and  the 
respondent,  the  accounting  executor,  is  surcharged  with  the  sum  of 
$236,  being  the  aggregate  amount  of  the  items  referred  to  in  such  ob- 
jections. 

Objection  10*  alleges  the  respondent's  failure  to  account  for  some 
furniture  which  it  was  claimed  the  decedent  owned  at  the  time  of  her 
death.  As  to  the  latter,  and  some  jewelry,  an  itemized  list  was  sub- 
mitted, and  it  was  stipulated  that  the  property  therein  set  forth  be  sold, 
and  the  respondent  be  surcharged  with  the  proceeds  thereof.  Subse- 
quently, and  by  a  stipulation  to  that  effect  duly  filed,  it  was  agreed  that 
the  net  amount  of  f  606.25  was  realized  on  such  sale,  and  that  respond- 
ent be  surcharged  therewith.  The  tenth  objection  is  therefore  sustain- 
ed, and  the  surcharge  made  accordingly.  "       ^ 

[1]  The  remaining  and  main  question  to  be  determined  is  that  rais- 
ed by  the  ninth  objection.  It  refers  to  the  proceeds  of  the  sale  of 
certain  real  property  of  which  the  decedent  had  given  a  deed  to  the 
respondent,  and  which  the  latter  subsequently  sold ;  it  being  contend- 
.ed  that  the  evidence  establishes  that  the  respondent  is  chargeable  there- 
with in  this  proceeding. 

It  is  urged  by  the  respondent  that  the  petitioner  and  the  special 
guardian  have  no  standing  to  interpose  this  objection,  because  their 
wards  are  entitled  to  money  legacies  which  are  payable  out  of  the 
personalty  and  are  not  charges  upon  the  decedent's  real  estate.  With 
that  contention  I  am  not  in  accord.  Unless  the  intent  of  the  testatrix 
was  that  the  legacies  which  she  provided  for  in  her  will  with  definite- 
ness  and  Certainty  were  to  be  charged  upon  her  real  estate,  we  must 
194  N.Y.S.— 22 
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assume  that  she  did  not  intend  that  they  should  be  paid.  The  amount  of 
her  personal  estate  when  the  will  was  made,  so  far  as  the  evidence  dis- 
closes, reveals  a  great  deficiency  in  view  of  the  legacies  and  this  and 
the  fact  that  the  will  contains  a  power  of  sale  and  mingles  the  decedent's 
realty  and  personalty  in  the  residuary  clause  warrant  the  conclusion 
that  it  was  her  intention  that  these  legacies  were  to  be  charged  upon  the 
realty.  Carley  v.  Harper,  219  N.  Y.  295,  114  N.  E.  351;  Ely  v. 
Megie,  219  N.  Y.  112,  113  NT.  E.  800;  Briggs  v.  Carroll,  117  N.  Y.  288, 
22  N.  E.  1054;  Kalbfleisch  v.  Kalbfleisch,  67  N.  Y.  354. 

[2]  Upon  the  record  in  this  matter,  a  solution  of  the  question  wheth- 
er or  not  the  respondent  is  chargeable  with  the  proceeds  of  the  sale  of 
the  real  estate  depends  upon  who  has  tlie  burden  of  proof. 

It  is  not  <ysputed  that  the  decedent  made  and  delivered  a  deed  of 
the  real  property  in  question  to  the  respondent.  In  general,  proof  of 
the  execution  of  a  deed  and  its  delivery  raise  the  presumption  of  its 
validity,  and  the  burden  of  proving  its  invalidity  or  of  impressing  a 
trust  thereon,  or  upon  the  proceeds  of  its  sale,  is  upon  the  person  at- 
tacking the  same.  Jones  v.  Jones,  137  N.  Y.  610,  33  N.  E.  479;  Piunt- 
kosky  V.  Thomas  Harrington's  Sons  Co.,.  167  App.  Div.  117,  I$2  N. 
Y.  Supp.  902.  This  general  proposition  is  subject,  however,  to  some 
exceptions  where,  under  the  authorities,  the  grantee  cannot  rest  secure 
by  simply  showing  the  execution  and  delivery  of  the  deed  to  him. 

The  latter  cases  may  be  divided  into  two  classes :  The  one  where, 
from  the  relations  between  the  parties,  the  law  will  presume  that  one 
exercises  a  controlling  influence  over  the  other;  and  the  other  where 
the  proof  of  the  fact  that  a  fiduciary  relation  exists  must  first  be  es- 
tablished before  the  one  deriving  an  advantage  is  required  to  show  the 
good  faith  of  the  transaction. 

In  Doheny  v.  Lacy,  168  N.  Y.  213,  222,  61  N.  E.  255;  258,  the  Court 
of  Appeals,  in  speaking  of  the  rule  which  under  certain  conditions 
makes  it  incumbent  upon  the  beneficiary  of  a  transaction  to  prove  that 
no  undue  advantage  was  taken  of  the  other  party  thereto,  sums  the 
matter  up  as  follows : 

"That  rule,  within  the  cases,  requires  as  a  basis  for  Its  appUcatton  that  a 
fiduciary  relation ^exist  between  the  parties,  which  will  give  to  the  one.  In 
legal  presumption,  a  controlling  influence  over  the  other.  Such  would  be  the 
relation  of  parent  and  child,  guardian  and  ward,  trustee  ana  cestui  que 
trust,  physician  and  patient,  and  attorney  and  client  In  these  confidential 
relations,  the  situation  of  the  parties  is  regarded  as  unequal  and  as  conferring 
upon  one  a  certain  control,  or  domination,  over  the  will,  conduct,  and  inter- 
ests of  the  other.  Transactions  between  them  are  therefore  scrutinized  doatiy, 
and  presumptions  arise  of  their  improprie^,  which  must  be  met  where  an  ad- 
vantage is  derived  by  the  presumably  dominant  party.  Sears  v.  Shafer,  6 
N.  Y.  268;  Nesbit  v.  Lockman.  34  Id.  167;  Cowee  ▼.  Cornell,  75  Id.  91-;  Matter 
of  Smith,  95  Id.  522.  The  presumption  is  one  born  of  a  relation  of  partiest 
which  would  create  a  situation  of  more  or  less  dependence  by  one  upon  the 
other.  Smith  v.  Kay,  7  H.  L.  Cas.  771.  While  in  the  relations  instanced 
this  rule  is  generally  applied,  it  is  also  extended  to  other  relations  of  trust, 
confidence,  or  inequality;  but  its  application  will  then  demand  some  previ- 
ous proof  of  the  trust  and  confidence,  or  of  the  superiority  on  one  side  and  of 
the  weakness  on  the  other.  The  law  wlU  not  presume  it  from  the  ordinarx 
relations  between  persons  in  the  business  world,  or  in  the  family  connection. 
The  question  as  to  parties  so  situated  is  a  question  of  fact  dependent  upon 
the  circumstances  in  each  case.    Ck>wee  y.  Cornell,  supta,  pp.  91-101.    Host  of 
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the  business  relations  between  persons.  In  a  sense  and  to  a  degree,  rest  upon 
confidence  reposed  by  the  one  in  the  other.  Without  it  the  commercial  deal- 
ings of  the  community  would  be  seriously  restricted.  But  the  commoo-law  pre- 
sumption of  impropriety,  or  of  unfairness,  was  not  intended  to  reach  such 
cases,  or  any  cases  except  those  where  the  circnmstances  have  created  what 
the  law  regards  as  a  fiduciary  relation,  and  where,  as  a  safer  general  as- 
sumption. It  regards  one  as  the  stronger  party,  and  therefore  as  bound,  in  every 
transaction  with  the  other,  to  establish  affirmatively  its  good  faith  and 
propriety." 

See,  also,  Boyd  v.  De  La  Montagnie,  73  N.  Y.  498,  29  Am.  Rep. 
197;  Snook  v,  Sullivan,  53  App.  Div.  602,  66  N.  Y.  Supp.  24;  Ten 
Eyck  V.  Whitbeck,  156  N.  Y.  341,  353,  50  N.  E.  963;  Hall  v.  O'Brien, 
218  N.  Y.  50,  112  N.  E.  569;  Collins  v,  McKenna,  116  Misc.  Rep. 
72,  189  N.  Y.  Supp.  433. 

[3 J  In  the  pending  matter  there  is  no  relationship  of  parent  and 
child,  guardian  and  ward,  trustee  and  cestui  que  trust,  physician  and 
patient,  or  attorney  and  client;  and,  as  the  law  will  not  presume  the 
existence  of  a  condition  of  trust,  confidence,  or  inequality  or  of  su- 
periority, on  the  one  hapd,  and  weakness,  upon  the  other,  from  the 
ordinary  relations  between  persons  "in  the  family  connection,"  it 
would  follow  that  the  fact  that  the  decedent  and  the  respondent  were 
sister  and  brother,  of  itself,  would  not  be.  sufficient  to  cast  the  burden 
of  establishing  the  good  faith  of  the  transaction  upon  the  respondent. 
This  conclusion  is  warranted  by  the  authorities. 

In  Sears  v.  Shafer,  6  N.  Y.  268,  it  is  true  that  the  relationship  be- 
tween the  parties  was  that  of  brother  and  sister,  and  the  release  there 
involved  was  set  aside,  but  it  is  evident  from  the  opinion  that  it  was 
not  due  to  any  presumption  arising  by  reason  of  the  relationship  alone, 
but  upon  proof  of  other  facts  which  showed  a  condition  of  depend- 
ence, weakness,  etc.,  td  have  existed  on  the  part  of  the  sister. 

In  Dolan  v.  Cummings,  116  App.  Div.  787,  102  N.  Y.  Supp.  91,  the 
relationship  was  also  that  of  brother  and  sister,  but  they  were  also 
tenants  in  common,  and  I  do  not  read  the  case  as  holding  that  the  mere 
relationship  of  brother  and  sister  placed  the  burden  of  showing  the 
good  faith  of  the  transaction  upon  the  grantee.  Such  a  family  rela- 
tionship was  one  of  the  elements  considered,  but  it  was  not  the  con- 
trolling consideration. 

So  in  Gugel  v.  Hiscox,  138  App.  Div.  61,  122  N".  Y.  Supp.  557,  the 
court  held  that  an  agreement  there  set  forth  was  unconscSionable,  un- 
just, and  without  adequate  consideration,  and  that  it  was  obtained  by 
the  defendants 'through  deception  and  by  taking  advantage  of  their 
superior  knowledge  and  their  sister's  ignorance  of  the  business  and  its 
value.  Again  it  does  not  appear  that  the  relationship  of  itself  was  suf- 
ficient to  shift  the  burden. 

In  Kelly  v.  Kelly  (Sup.)  189  N.  Y.  Supp.  804,  the  plaintiff  and  the 
defendant  were  sister  and  brother,  respectively,  and  the  action  was  to 
set  aside  a  deed  made  by  the  former  to  the  latter,  but  there  also  it  does 
not  appear  that  the  relationship  alone  was  the  determining  factor. 

In  Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am.  Rep.  428,  the  relationship 
was  that  of  grandfather  and  grandson,  employer  and  employee,  and  it 
was  held  that  such  relationship  of  itself  did  not  raise  a  presumption  of 
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fraud,  but  that  the  trust  and  confidence  or  superiority,  on  the  one  side, 
and  weakness,  on  tlie  other,  must  be  prove4. 

[4]  It  therefore  becomes  necessary  to  examine  into  the  circum- 
stances surrounding  the  transaction  and  the  parties  with  a  view  to  as- 
certaining whether  they  were  such  as  to  put  tihe  burden  of  proving  the 
good  faith  and  propriety  of  the  alleged  conveyance  upon  the  respond- 
ent. 

While  the  relationship  of  brother  and  sister,  of  itself,  does  not  ap- 
pear to  be  sufficient  to  put  the  burden  of  showing  good  faith  upon  the 
respondent,  it  is,  however,  one  of  the  facts  which  may  be  taken  into 
consideration  in  determining  whether  a  fiduciary  relation  exists.  This, 
I  think,  clearly  appears  from  the  opinions  in  the  cases  cited  and  dis- 
cussed above. 

The  decedent  on  May  2,  1917,  executed  a  last  will  and  testament  by 
which  she  gave  and  bequeathed  the  sum  of  $1,000  to  each  of  three 
clergymen,  the  sum  of  $500  to  each  of  the  three  wards  of  the  petition- 
er, and  the  sum  of  $500  to  each  of  the  two  children  of  the  respondent, 
and  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and  remainder 
of  her  estate  to  the  two  children  of  the  respondent.  She  appointed 
the  respondent  executor  of  her  will  to  serve  without  bonds  and  gave 
him  power  to  sell  her  real  estate. 

Thereafter,  and  on  October  24,  1917,  she  made,  executed,  and  deliv- 
ered a  deed  of  the  real  property  in  question,  which  was  all  the  real 
estate  which  she  possessed,  to  the  respondent,  and  this  deed  was  duly 
recorded  in  the  register's  office  of  Bronx  county,  where  the  real  prop- 
erty was  situated,  on  November  2,  1917.  She  died  on  November  12, 
1917.  On  October  10,  1919,  the  respondent  sold  the  property  in  ques- 
tion to  an  innocent  third  party  for  value. 

I  shall  not  attempt  to  analyze  in  detail  the  testimony  given  by  the 
various  witnesses.  It  is  not  disputed  that,  when  the  decedent  executed 
the  deed,  she  was  confined  to  her  bed  suflfering  from  cancer  of  the 
liver,  was  a  very  sick  woman,  and  from  October  2,  1917,  about  22  days 
before  the  date  of  the  deed,  and  practically  up  to  the  time  of  her  death, 
which  occurred  19  days  thereafter,  she  was  taking  on  an  average  of 
one  grain  of  morphine  a  day  to  allay  the  pain  which  she  was  then 
suffering.  The  physician  called  as  a  witness  for  the  respondent  de- 
scribes her  as  a  woman  of  about  50  years  of  age,  very  thin  and  very 
pale,  very  anemic,  complaining  most  of  the  time,  and  usually  in  very 
great  pain.  During  the  time  of  her  last  illness  and  up  to  the  29th  day 
of  October,  1917,  5  days  after  the  deed  was  executed,*  it  appears  that 
the  respondent  was  the  only  one  of  her  brothers  who  called  upon  her 
and  was  with  her  frequently.  One  of  the  witnesses  testified  that  she 
asked  the  respondent  to  send  for  his  brother,  and  that  he  said  he  did 
not  know  where  he  lived.  The  brother  testified  that  the  respondent  did 
know  where  he  lived  and  had  visited  him  theretofore.  One  of  the  ten- 
ants of  the  decedent  testified  that  the  respondent  collected  rent  from  her 
for  the  decedent  at  a  certain  time,  although  she  does  not  appear  to  be 
positive  about  it,  and  that  she  saw  him  around  the  premises  often,  and 
the  nurse  says  that  he  paid  her  for  the  last  two  or  three  weeks  during 
which  sjie  was  there.    Before  that  time  it  appears  that  her  tenants  had 
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madci  payments  directly  to  her,  aiid  also  that  she  had  paid  the  doctor 
and  the  nurse,  the  former  down  to  his  last  visit. 

Not  quite  six  months  before  the  date  of  the  deed  she  had  made  a 
will,  and,  if  the  deed  was  intended  to  be  an  absolute  conveyance,  then 
all  of  the  legacies  and  devises  contained  in  the  will  were  practically 
revoked*  There  is  no  explanation  or  attempted  explanation  as  to  why 
the  decedent  should  take  such  action,  nor  is  there  anything  to  show 
why  she  did  not  revoke  her  will  if  she  intended  that  the  legacies  there- 
in provided  for  should  not  be  paid.  The  attorney  who  drew  the  deed, 
and  who  is  the  same  one  who  drew  her  will,  had  no  discussion  with  her 
about  the  matter,  and  appears  to  know  practically  nothing  about  it 
except  that  he  acted  as  a  notary.  He  did  not  discuss  her  affairs  with 
her  at  that  time,  did  not  advise  or  consult  with  her  as  her  attorney, 
nothing  was  said  as  to  why  the  conveyance  was  made  and  no  con- 
sideration passed.  The  parcel  of  real  estate  in  question  was  the  only 
real  property  which  she  owned,  and,  if  it  was  a  gift  inter  vivos,  she 
thereby  deprived  herself  of  almost  all  of  her  property,  her  personalty, 
exclusive  of  furniture  and  jewelry,  being,  not  in  excess  of  $800. 

If,  thep,  we  consider  the  relationship  between  the  parties,  the  illness 
and  bed-ridden  condition  of  the  decedent,  her  constant  and  intense 
suffering,  requiring  the  administration  of  opiates,  the  fact  that  the  re- 
spondent was  the  only  close  relative  who  was  with  her  during  her  last 
illness  up  to  and  at  the  time  when  this  deed  was  executed,  and  that  ap- 
parently no  consideration  was  paid  for  this  property,  the  circumstances 
are  such  as  under  the  rule  referred  to  in  Doheny  v.  Lacy,  sujMca, 
may  well  be  held  to  have  created  what  the  law  r^ards  as  a  fiduciary 
relation  and  a  situation  where  it  is  a  safer  presumption  to  regard  this 
respondent  as  the  stronger  and  dominant  party  of  the  two,  and  there- 
fore as  bound  in  this  transaction  to  establish  its  good  faith  and  pro- 
priety. 

As  was  said  in  Cowee  v.  Cornell  et  al.,  75  N.  Y.  91,  99  (31  Am. 
Rep.  428) : 

"Whenever,  however,  the  relations  between  the  contracting  parties  appear  to 
be  of  such  a  character  as  to  render  it  certain  that  they  do  not  deal  on  terms 
of  equality,  but  that  either  on  the  one  side  from  superior  knowledge  of  the 
matter  derived  from  a  fiduciary  relation,  or  from  overmastering  influence, 
or  on  the  other  from  weakness,  dependence,  or  tmst  justifiably  reposed,  un- 
fair advantage  in  a  transaction  is  rendered  probable,  there  the  burden  is 
shifted,  the  transaction  is  presumed  void,  and  It  la  incumbent  upon  the 
stronger  party  to  show  afflrmatlyely  that  no  deception  was  practiced,  no  un- 
due Influence  was  us^,  and  that  all  was  fair,  open,  voluntary,  and  weU  under- 
stood.   Thia  doctrine  is  well  fiefUed"-^Uiig.  many  cases. 

I  hold,  therefore,  that  the  burden  of  proof  was  upon  the  respondent 
in  that  regard,  and  that  burden  he  has  not  sustained. 

Both  parties  agree  that  tfiis  court  has  jurisdiction  to  give  the  relief 
prayed  for,  namely,  that  the  respondent  be  surcharged  with  the  amotmt 
received  by  him  upon  the  sale  of  said  premises.  I  therefore  conclude 
that  the  respondent  is  accountable  for  the  proceeds  received  by  him  upon 
the  sale  of  the  said  real  property  over  and  above  the  naortgages  which 
were  thereon  at  the  time  when  the  preinises  were  conveyed  to  him. 

The  deed  made  by  the  decedent  to  the  respondent  recites,  mortgages 
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aggregating  $26,500.  The  sale  price  was  $34,000,  so  that  the  amount 
received  by  the  decedent  over  and  above  the  mortgages  aforesaid  was 
$7,500.  There  were  in  fact  paid  to  him,  it  seems,  ^,000,  but  of  that 
sum  $500  appears  to  represent  installments  paid  on  the  first  mortgage 
after  the  time  when  he  took  title. 

The  ninth  objection  is  therefore  sustained,  and  the  respondent  sur- 
charged with  the  siun  of  $7,500,  with  interest  at  the  rate  of  6  per  cent. 
per  annum  from  the  10th  day  of  October,  1919.  Costs  to  be  taxed  arfc 
allowed  to  the  petitioner,  and  an  allowance  is  awarded  to  the  special 
guardian,  payable  out  of  the  estate. 

Tax  costs.    Settle  decision  and  decree  accordingly. 


aiS  Mlac.  Bep.  645) 

In  re  WATKINS'  ESTATE. 

(Surrogate's  CJourt,  Orange  County.    May  18,  1922.) 

f.  Wills  ^=9 1 3  (3)— Widow  living  apart  from  husband  at  time  of  his  death  held 
protected  by  statute  forbidding  devise  of  all  of  estate  to  charitable  Institu- 
tions. 

Decedent  Estate  Law,  $  17,  providing  tbat  no  person  having  a  wife 
shall  by  will  devise  or  bequeath  to  any  benevolent,  charitable,  etc.,  eo- 
ciety  more  than  half  of  his  estate  and  such  a  devise  shall  be  valid  only  aa 
to  half,  applies  to  a  widow,  though  living  apart  from  her  husband  when 
he  died. 

2.  Wills  ^=»l4»Devlse  of  all  property  of  decedent,  leaving  a  wife,  to  a  lodge  of 

Odd  Fellows,  held  invalid. 

Under  Decedent  Bstate  Law,  |,  17,  providing  that  no  person  having  a 
wife  shall  devise  more  than  half  of  his  estate  to  a  benevolent,  charitable, 
etc..  society,  a  devise  by  a  testator,  who  left  a  widow,  to  a  lodsre  of  In- 
dependent Order  of  Odd  Fellows  was  invalid  as  a  devise  to  a  benevolent 
and  charitable  association. 

3.  Wills  ^=»  1 4— Method  of  determining  whether  a  lodge  Is  a  charitable  InstltatloB 

stated. 

The  question  whether  a  lodge  is  a  charitable  or  benevolent  association 
is  to  be  determined  by  the  certificate  of  incorporation,  the  act  under 
which  it  was  incorporated,  the  constitution  and  by-laws,  and  what  nas 
been  done  or  may  be  done  thereunder. 

4.  Wills  ^=s>l3(i)— Decedent  Estate  Law  should  be  liberally  construed. 

Decedent  Estate  Law,  §  17,  providing  that  no  person  having  a  wife 
shall  by  will  devise  or  bequeath  to  any  benevolent,  charitable,  etc  society 
more  than  half  of  his  estate,  and  such  devise  shall  be  valid  only  to  the 
extent  of  one-half  thereof,  should  be  liberally  eonstrued. 

5.  StAfiftes  ^!=>IRir2).ror  nuronses  of  constrnfttlon.  leolsiMve  Intent  shenM  be 

fonnd  and  efFectoated.  thoiiqh  contrary  to  literal  mean<fiq. 

In  cnnstruinir  statutes,  l^slative  intent  should  be  found  and  eflPectnated, 
and  the  objects  the  lawmakers  had  In  view,  possible  erils  to  be  remedied, 
and  the  motive  which  moved  them  to  enact  the  law  should  be  coMsi4lere<U 
even  though  the  construction  thus  arrived  at  may  be  contrary  to  the  literal 
meaning  of  some  provisions  of  the  statute. 

6.  Wills  ^=9 1 4— Lodge  held  a  "benevolent  association." 

Where  the  certificate  of  incorporation  of  a  lodge  stated  that  its  object 
was  to  be  for  mutual  benefit,  and  the  purpose  of  the  meetings  as  fixed  by 
its  by*laws  was  to  transact  business  and  diffuse  principles  of  benevo- 

^=9Por  other  canes  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sur.Ct)  m  B8  WATWK8*  ESTATB  MS 

(lt4  N.T.8.) 

lence  and  diarlty,  in  view  of  ite  carrying  on  relief  work  among  relatlTes 
of  deceased  members,  it  was  a  benevolent  association,  within  the  meaning 
of  Decedent  Estate  baw,  g  17,  providing  that  a  person  having  a  wll^e  liv- 
ing shall  not  devise  to  a  benevolent  association  more  than  half  of  his 
estate. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phraaes,  First  and 
Second  Series,  Benefvoient  Association.] 

7.  Wills  «s»l4— •^harltabto^'  and  '"bensvolsntf  beid  act  syaonymous,  as  used  la 
ueeeileat  Estate  Law. 

In  Decedent  Estate  Law,  |  17,  providing  that  no  person  having  a  wife 
shall  by  will  devise  to  any  benevolent,  charitable,  etc.,  society  more  than 
half  of  his  ^tote,  the  terms  "benevolent"  and  **charltable"  are  not  synony- 
mous, since  benevolence  means  disposition  to  seek  the  well-being  or  com- 
fort of  others,  desire  to  alleviate  suffering  or  promote  happiness,  love 
to  mankind,  and  kindliness  of  heart,  and  charity  is  more  limited  than 
benevolence,  being  applied  to  some  form  of  almsgiving. 

[Ed.  Note. — For  other  definitions,  see  Word's  and  Phrases,  First  and 
Second  Series,  Benevolent;    Second  Series,  Charitable.] 

In  the  matter  of  the  estate  of  James  H.  Watkins,  deceased.  Pro- 
ceeding by  widow  to  have  a  bequest  to  a  lod^e  declared  invalid  as  to 
one-half  thereof.  Judgment  that  bequest  is  mvalid  to  the  extent  of 
one-half  thereof. 

Henry  W.  Chadeayne,  of  Newburgh,  for  executor. 

Caleb  H.  Baimies,  of  Newburgh,  for  Cornwall  Lodge,  No.  340, 1.  O. 
O.F: 

Henry  Hunter,  of  Newburgh,  for  nephew  of  decedent 

Thomas  S.  Doughty,  of  New  York  City  (Edgar  G.  Wandless,  of 
New  York  City,  of  coimsel),  for  widow, 

TAYLOR,  Special  Surrogate.  The  testator,  by  his  will,  devised  and 
bequeathed  all  his  property  to  Cornwall  Lodge,  No.  340,  L  O.  O.  F., 
of  Comwall-on-Hudson,  to  be  used  toward  the  erection  of  an  Odd 
Fellows'  Hall.  He  left  a  widow,  and  by  stipulation  of  the  parties  the 
decree  admitting  the  will  to  probate  determined  that  Mary  E.  Watkins 
''was  the  lawful  wedded  wife  of  James  H.  Watkins,  and  as  such  she 
is  the  sole  surviving  widow  of  said  decedent/' 

[1]  Upon  the  return  of  the  citation  the  widow  appeared  by  counsel, 
through  whom  she  invoked  the  aid  of  section  17  of  the  Decedent  Estate 
Law  (Consol.  Laws,  c.  13),  which  provides  that  "no  person  having  a 
*  *  *  wife  *  *  *  .  shall,  by  his  or  her  last  will  and  testament, 
devise  or  bequeath  to  any  benevolent,  charitable,  literary,  scientific, 
religious  or  missionary  society,  association  or  corporation  *  *  * 
more  than  one  half  part  of  his  or  her  estate,  *  *  *  "  and  such 
devise  or  bequest  shall  be  valid  only  to  the  extent  of  one-half  thereof. 

It  appears  that  decedent  and  his  wife  did  not  live  together.  The  tes- 
timony does  not  disclose  the  cause  of  estrangement,  but  for  the  purpose 
of  this  discussion  it  matters  little.  The  contestant  comes  within  the 
purview  of  the  statute,  regardless  of  that  question,  because  it  is  con- 
ceded she  is  testator's  widow. 

[2]  It  is  contended  that  the  Cornwall  Lodge  is  both  a  benevolent  and 
a  charitable  corporation.    Cornwall  Lodge  was  incorporated  under  the 

^=»Por  oUier  caMs  ne  same  topio  A  KET-NUMBBR  In  all  K«r-Nuinb«red  Digests  A  ladexes 
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laws  of  New  York.  The  certificate  is  very  brief.  It  was  approved  by 
a  justice  of  the  Supreme  Court,  and  filed  and  recorded  in  the  office  of 
me  Secretary  of  State  February  18,  1890.  The  certificate  itself  does 
not  indicate  under  what  particular  law  the  lodge  was  formed ;  no  proof 
on  the  subject  was  offered,  and  the  learned  counsel  for  the  lodge  does 
not  discuss  it  in  his  brief.  It  was  formed  prior  to  the  Benevolent  Or- 
ders Law.  The  widow  contends  it  was  formed  under  Laws  1848, 
c.  319,  and  in  that  I  think  she  is  correct.  See  annotations,  McKinney's 
Decedent  Estate  Law,  under  sections  18  and  19.  If  she  is  correct  in 
that,  it  disposes  of  the  question  against  the  lodge ;  but  I  have  chosen 
to  discuss  the  subject  from  broader  standpoints. 

The  certificate  of  incorporation  states  that  "the  object  of  this  associa- 
tion to  be  for  mutual  berlefit."  The  dispensation  granted  to  the  local 
lodge  by  the  Grand  Lodge  of  the  State  of  New  York  recites  that  it 
was  granted  "for  the  encouragement  and  support  of  brothers  of  the 
said  order,  when  on  travel  or  otherwise,"  and  "to  administer  to  true 
brothers  all  the  privileges  and  benefits  arising  therefrom.*' 

The  Grand  Lodge  by-laws  (article  X,  section  6)  provide  that  the 
funds  and  properties  of  a  subordinate  lodge  are  by  the  provisions -of 
their  respective  charters  and  the  laws  of  the  order  held  only  in  trust 
for  charitable  and  legitimate  uses  and  purposes.  Subordinate  lodges 
may  provide  for  a  "widow  and  orphan  fund"  and  an  "education  fund." 
Constitution  of  Subordinate  Lodges,  article  IV,  section  1.  It  is  further 
provided  (Id.,  section  9)  that  "the  funds  and  property  of  this  lodge 
having  been  raised  for  tfi6  relief  of  sick  and  distressed  members  and 
other  charitable  uses  in  the  order,  are  trust  funds  and  shall  not  be 
divided  among  the  members  individually."  Each  subordinate  lodge 
may  set  aside  not  to  exceed  10  per  cent,  of  its  income  "for  any  purpose 
tending  to  promote  the  interests  and  objects  of  Odd  Fellowship." 
Id.,  section  12. 

Under  the  heading  of  "Meetings"  the  by-laws  fix  the  time  for  regu- 
lar meetings  "to  transact  general  business  and  to  diffuse  the  principles 
of  benevolence  and  charity."  Article  I,  section  1.  The  by-laws  further 
provide  for  a  sick  committee,  who  are  required  to  visit  sick  brothers 
at  stated  intervals,  and  members  of  the  lodge  failing  to  report  a  sick 
brother  are  penalized.  Article  III,  section  4;  article  VIII,  section  5. 
Relief  may  be  granted  a  member  of  another  lodge,  if  found  worthy. 
Article  IV,  section  6.  The  trustees  constitute  a  committee  to  promote 
the  welfare  of  widows  and  orphans  of  deceased  brothers  in  good  stand- 
ing at  the  time  of  the  latter's  death,  and  recommend  such  action  as  the 
committee  deems  proper.  Id.,  section  8.  The  last  by-law,  entitled 
"Harmony,"  enjoins  all  members  from  such  conduct  as  would  in- 
terrupt or  defeat  "the  most  prominent  objects  of  our  order,  Friendship, 
Charity,  and  Harmony,"  and  that  discussions  be  had  in  that  spirit 
which  "leads  men  to  the  altar  of  concord  and  good  fellowship." 

A  tabulation  of  the  income  and  disbursements  of  all  subordinate 
lodges  in  New  York  state  during  the  years  of  1917  to  1920,  inclusive, 
shows  large  sums  paid  for  sick  benefits  to  members,  donations  to  other 
brotherhoods,  relief  of  widowed  families,  education  and  relief  of 
orphans,  burial  oi  wives  of  members,  watching  sick,  special  relief, 
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and  support  of  Odd  Fellows'  Homes,  The  1921  annual  report  of  the 
Cornwall  Lodge  shows  amounts  paid  for  funeral  benefits,  sick  benefits, 
and  assessments  for  Odd  Fellows'  Home. 

Every  lodge  member,  in  good  standing,  may  visit  any  other  subordi- 
nate lodge  wherever  situate.  If  a  member  is  out  of  employment,  other 
members,  under  a  general  obligation,  are  required  to  assist  the  un- 
fortunate member  in  obtaining  employment. 

The  good  work  this  fraternity  is  doing  is  indicated  by  the  fact  that 
there  is  an  Odd  Fellows'  Home  for  aged  members,  to  be  under  the  con- 
trol of  the  Grand  Lodge,  in  course  of  construction,  and  there  are  at 
present  f om-  such  homes  supported  .by  different  groups  of  subordinate 
lodges.  The  whole  scheme  is  being  gradually  brought  under  Grand 
Lodge  jurisdiction. 

In  the  Halifax  and  San  Francisco  disasters,  and  others,  relief  was 
^extended  to  members  of  the  order  and  their  families  in  the  affected  dis- 
tricts. One  of  the  lodge  degrees  is  based  on  the  parable  of  the  Good 
Samaritan  in  the  Bible.  Excerpts  from  encyclopedias,  and  from 
speeches  of  and  books  by  men  prominent  in  the  order,  were  put  in 
-evidence  without  objection.  They  are  but  opinions  of  the  writers  and 
^eakers. 

[3]  The  question  is  to  be  detennined  rather  by  the  certificate  of  in- 
comoration.  the  act  under  which  incorporated,  the  constitutions  and 
by-laws,  and  what  ha^^  been  or  may  be  done  thereunder.  Matter  of 
White's  Estate,  118  App.  Div.  869,  103  N.  Y.  Supp.  688;  Matter  of 
De  Peyster's  Estate,  210  N.  Y.  216, 10+  N.  E.  714;  New  York  Firemen 
Insurance  Co.  v.  Ely,  2  Cow.  678;  People  ex  rel.  State  Board  of  Char- 
ities V.  New  York  Society  for  Prevention  of  Cruelty  to  Children,  161 
N.  Y.  233,  239,  55  N.  E.  1063;  Jemison  v.  Citizens'  Sav.  Bank,  122  N. 
Y.  135,  25  N.  E.  264,  9  L.  R.  A.  708,  19  Am.  St.  Rep.  482;  Matter  of 
Rockefeller's  Estate,  177  App.  Div.  786,  165  N.  Y.  Supp.  154.  The 
fact  that  the  bequest  is  for  the  purpose  of  erecting  an  Odd  Fellows' 
Hall,  and  is  not  to  be  used  directly  in  benevolent  or  charitable  work, 
is  not  controlling.    The  statute  makes  no  such  distinction.  > 

This  case  seems  to  be  one  of  first  impression,  for  although  the  briefs 
show  careful  research,  it  is  conceded  there  is  no  New  York  case  in 
point,  and  it  is  doubtful  if  there  is  any  in  any  other  jurisdiction  in- 
volving facts  closely  enough  related  to  those  in  the  instant  case  which 
might  be  used  other  than  by  analogy.  There  ar^  cases  holding  the 
buildings  of  certain  lodges  to  be  exempt  from  general  taxation  under 
section  4,  subdivision  7,  of  the  Tax  Law  (Consol.  Laws,  c.  60),  because 
organized  for  charitable  or  benevolent  purposes,  and  others  holding 
contrariwise,  where  it  appeared  there  was  some  little  feature  of  money 
.making.  Matter  of  Hiteman's  Estate,  110  Misc.  Rep.  617,  180  N. 
Y.  Supp.  880;  Matter  of  Moses'  Estate,  60  Misc.  Rep.  637,  113  N. 
Y.  Supp.  930;  Morrow  v.  Smith,  145  Iowa,  514,  124  N.  W.  316,  26  L. 
R.  A.  (N.  S.)  696,  Ann.  Cas.  1912A,  1183;  People  ex  rel.  Delphian 
Lodge,  No.  751, 1.  O.  O,  F.,  v.  Cahoon,  179  App.  Div.  287,  166  N.  Y. 
Supp.  347;  Fitterer  v.  Crawford,  157  Mo.  51,  57  S.  W.  532,  50  L.  R. 
A.  191.  But  in  considering  this  class  of  cases  we  should  keep  in 
mind  the  rule  that  exemptions  from  general  taxation,  being  in  the 
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nature  of  favors,  are  not  favored,  and  are  to  be  strictly  construed. 
People  ex  fel.  Andrews  v.  Cameron,  140  Appi  Div.  76, 124  N.  Y.  Supp. 
949,  affirmed  200  N.  Y.  585,  94  N.  E.  1097;  People  ex  rel,  Syracuse 
Masonic  Temple  v.  Ostrander,  105  Misc.  Rep.  405,  173  N.  Y.  Supp. 
356;  People  ex  rel.  N.  Y.  Lodge  No.  1  of  Benevolent  &  Protective 
Order  of  Elks  v.  Purdy,  179  App.  Div.  805,  167  N.  Y.  Supp.  285, 
affd.  224  N.  Y.  710,  121  N.  E.  885;  People  ex  rel.  Schenectady  O.  F. 
T.  A.  V.  McMillan,  199  App.  Div.  268,  187  N.  Y.  Supp.  471,  191  N.  Y. 
Supp.  946. 

[4]  In  considering  statutes  of  other  states,  somewhat  similar,  and 
decisions  thereunder,  it  should  be  noted  that  many  such  statutes  refer 
to  "public"  charities,  while  our  statute  omits  the  word  quoted;  e.  g. 
Coe  V.  Washington  Mills,  149  Mass.  543,  21  N.  E.  966.  On  the  other 
hand,  section  17  of  the  Decedent  Estate  Law,  having  been  enacted  for 
a  humanitarian  purpose,  protection  for  a  man's  family,  should  have  a 
liberal  construction. 

[5]  It  is  a  cardinal  canon  of  statutory  construction  that  the  legisla- 
tive intent  should  be  found  and  effectuated,  and  the  objects  the  law- 
makers had  in  view,  possible  evils  to  be  remedied,  and  the  motive 
which  moved  them  to  enact  the  law  may  be  considered,  and  the  courts 
have  gone  so  far  as  to  hold  that  such  is  the  rule  to  be  applied,  even 
though  the  construction  thus  arrived  at  may  be  contrary  to  the  literal 
meaning  of  some  provisions  of  the  statute.  Holmes  v.  Carley,  31  N. 
Y.  289;  Hudson  Iron  Co.  v.  Aleer,  54  N.  Y.  173;  Mead  v.  Stratton, 
87  N.  Y.  493,  41  Am.  Rep.  386;  Bell  v.  Mayor,  etc.,  of  New  York, 
105  N.  Y.  139,  11  N.  E.  495;  Weiler  v.  Newbach,  47  Hun,  166,  affd. 
Same  v.  Nembach,  114  N.  Y.  36,  20  N.  E.  623 ;  People  ex  rel.  Wood  v. 
Lacombe,  99  N.  Y.  43,  1  N.  E.  599;  People  ex  rel.  Gress  v.  Hilliard, 
85  App.  Div.  507,  83  N.  Y.  Supp.  204,  affirmed  176  N.  Y.  604,  68  N. 
E.  1122;  Topham  v.  Interurban  St.  R.  Co.,  96  App.  Div.  323,  89  N.  Y. 
Supp.  298;  Hurst  v.  City  of  New  York,  55  App.  Div.  68,  67  N.  Y. 
Supp.  84;  Drew  v.  Village  of  White  Plains,  157  App.  Div.  394,  142  N. 
Y.  Supp.  577 ;  Troutman  v.  De  Boissiere  Odd  Fellows'  Oqdians'  Home 
&  Industrial  School  Ass'n  (Kan.  Sup.)  64  Pac.  33,  5  L.  R.  A.  (N.  S.) 
692. 

As  to  being  a  charitable  association :  It  is  contended  that,  legally,  it 
is  not  charity,  where  benevolence  begins  and  ends  at  home  and  is 
largely  a  matter  oi  contract.  The  sick  and  accident  benefits,  as  pro- 
vided for  in  the  by-laws,  do  partake  of  an  insurance  natmre.  But  as- 
sistance does  not  necessarily  end  there;  indigent  members  or  their 
families  have  been  either  paid  money  in  addition  to  the  "contract"  sura 
or  received  other  assistance,  such  as  furnishing  men  to  watch  over  the 
sick,  for  which  the  lodge  has  paid,  assistance  rendered  in  great  catas- 
trophes, and  the  building  and  maintaining  homes  for  the  aged. 

While  each  subordinate  lodge  may  be  a  separate  legal  entity,  all  are 
more  or  less  closely  connected  through  the  grand  lodges  of  the  states 
and  the  Sovereign  Grand  Lodge  of  the  World.  That  their  charity  "be- 
gins and  ends  at  home"  really  loses  significance  in  face  of  the  fact  that 
there  a  great  number  of  lodges  over  practically  the  whole  world  having 
a  veiy  large  membership.    See  City  of  Indianapolis  v.  Grand  Master, 
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etc.,  of  Grand  Lodge  of  Indiana,  25  Ind.  518;  City  of  Petersburg  v. 
Petersburg  Benevolent  Mechanics'  Association,  78  Va.  431 ;  Hibernian 
Benevolent  Soc.  v.  Kelly,  28  Or.  173,  42  Pac  3,  30  L.  R.  A.  167,  52 
Am.  St.  Rep.  769. 

In  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home  &  Indus- 
trial School  Ass'n  (Kan.  Sup.)  64  Pac.  33'.  5  L.  R.  A.  (N.  S.)  692,  the 
gift  was  to  trustees  to  provide  a  home  for  orphan  children  of  deceased 
Odd  Fellows  of  the  state  of  Kansas.  The  Odd  Fellbws  in  this  state 
contribute  to  a  similar  purpose,  and  the  following  quotation  from  the 
Kansas  case  is  relevant: 

"In  the  case  at  bar  'the  orphan  children  of  deceased  Odd  Fellows  of  Kansas' 
have  neither  become  orphans  nor  the  children  of  deceased  Odd  Fellows  by 
their  own  voluntary  act,  but  by  the  act  of  God,  over  which,  of  necessity,  they 
had  no  control.  By  their  own  volition  thpjr  have  not  become  separated  from 
the  great  body  of  orphans.  Hence  the  limitation  of  the  beneflciaries  of  this 
grant  to  the  'orphans  of  deceased  Odd  Fellows  of  Kansas'  has  no  more  general 
effect  in  law  in  determining  the  character  of  the  gift  as  a  charity  than  would 
a  limitation  to  laborers,  to  seamen,  to  blind  children,  to  colored  orphans,  to 
orphans  of  a  particular  church,  or  to  the  orphans  of  soldiers,  all  of  which,  it 
wUl  be  conceded,  may  be  the  expressed  cestuls  que  trustent  of  a  public 
eharltj." 

It  has  been  repeatedly  held  that  gifts  or  donations  to  the  poor  of  a 
certain  locality,  homes  for  aged  women,  homes  for  aged  men,  clothing 
poor  children,  to  aid  fugitive  slaves,  disabled  firemen,  or  disabled 
sailors  and  soldiers,  relief  of  distressed  widows  and  the  schooling  and 
maintaining  of  poor  children,  to  provide  unmarried  working  women 
with  homes  and  food  at  small  cost,  for  the  benefit  of  needy  poor  of  a 
certain  lodge,  or  for  the  benefit  of  travelings  supernumerary,  and  worn- 
out  preachers  are  charitable,  and  in  all  such  cases  the  number  or  class 
to  be  benefited  is  restricted.  Brookville  Borough  v.  Startzell,  207  Pa. 
347,  56  Atl.  938;  Klumpert  v.  Vrieland,  142  Iowa,  434,  121  N.  W.  34; 
In  re  Nilson's  Estate,  81  Neb.  8D9,  116  N.  W.  971 ;  Fellows  v.  Miner, 
119  Mass,  541;  Matter  of  Vassar,  127  N.  Y.  1,  27  N.  E.  394;  Eccles 
V.  Rhode  Island  Hospital  Trust  Co.,  90  Conn.  592,  98  Atl,  129;  Jack- 
son v.  Phillips,  14  Allen  (Mass.)  539;  Potts  v.  Philadelphia  Ass*n  for 
Relief  of  Disabled  Firemen,  8  Phila.  (Pa.)  326;  Holmes  v.  Coates,  159 
Mass.  226,  34  N.  E.  190;  Jones  v.  Habersham,  107  U.  S.  174,  2  Sup. 
Ct.  336, 27  L.  Ed.  401 ;  Webster  Apartments  v.  City  of  New  Yorlc,  118 
Misc.  Rep.  91,  193  N.  Y.  Supp.  650;  Roberts  v.  Corson,  79  N.  H. 
215,  107  Atl.  625,  5  A.  L.  R»  1172;  M.  E.  Church,  South,  v.  Hinton,  92 
Tenn.  188,  21  S.  W.  321 ;  Matter  of  MacDowell's  Will,  217  N.  Y.  454, 
112  N.  E.  177,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853. 

[I,  7]  As  to  being  a  benevolent  association:  The  lodge  dismisses 
this  phase  of  the  case  with  thie  statement  that  "benevolent"  and  "chari- 
table" are  synonymous.  In  many  cases  that  is  true.  In  the  statute 
here  involved,  however,  no  disjunctive  or  conjunctive  is  used  between 
the  two  words.  Sections  of  the  Tax  Law  use  both  words  similarly. 
Section  4,  subdivision  7,  and  section  221.  I  am  of  "the  opinion  that 
"benevolent"  and  "charitable,"  as  used  in  the  Decedent  Estate  Law, 
arc  not  synonymous.  The  New  Standard  Dictionary  defines  "benevol- 
ence" and  "benevolent"  as  follows : 
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"BeneTOlence.''  The  diBpoBition  to  seek  the  well-heiBg  or  eomfort  of  others; 
desire  to  alleviate  suffering  or  promote  happiness ;  Ipve  to  mankind ;  kindli- 
ness of  heart.  •  •  •  The  disposition  to  promote  the  moral  well-betofr  of 
man  and  so  increane  their  happiness ;  moral  good  will  to  all  sentient  heiniers. 

"Benevolent"  Kindly  disposed  toward  others  and  actively  desirous  of  tbefr 
well-being;  given  to  benevolence;  kindly;  generous. 

It  seems  to  me  that,  from  the  outline  of  the  objects  of  Odd  Fellow- 
ship and  what  the  fraternity  has  actually  done,  no  other  deduction  is 
possible,  except  that  the  lodges  come  within  these  definitions,  "Char- 
ity," as  we  now  use  it,  is  much  more  limited  in  its  meaning  than  "be- 
nevolence." This  is  explained  in  Fernald,  English  Synonyms,  An- 
tonyms, and  Prepositions,  at  page  120,  as  follows : 

"According  to  the  etymology  and  original  usage,  beneficence  Is  the  doing 
well,  benevolence  the  wishing  or  willing  well,  to  others.  •  ♦  •  Charity, 
which  originally  meant  the  purest  love  for  God  and  man,  is  now  almost 
universally  applied  to  some  form  of  almsgiving,  and  is  much  more  limited  in 
meaning  than  benevolence." 

See,  also.  Pell  v.  Mercer,  14  R-  I.  412,  443 ;  Mason  v.  Perry,  22  R. 
I.  475,  48  Atl.  671;  Murdock  v.  Bridges,  91  Me.  124,  39  Atl.  475; 
Adye  v.  Smith,  44  Conn.  60,  26  Am.  Rep.  424;  Norris  v.  Thomson's 
ExVs,  19  N.  J.  Eq.  307;  Matter  of  Moore's  Estate,  66  Misc.  Rep.  116, 
122  N.  Y.  Supp.  828;  Matter  of  Loeb's  Estate,  167  App.  Div.  588,  152 
N.  Y.  Supp.  879;  Matter  of  Cunningham's  Will,  76  Misc.  Rep.  120, 
136  N.  Y.  Supp.  922;  151  App.  Div.  940,  135  N.  Y.  Supp.  1107;  206 
N.  Y.  601,  100  N.  E.  437;  Matter  of  Altman's  Estate,  87  Misc.  Rep. 
255,  149  N.Y.  Supp.  601. 

The  Supreme  Judicial  Court  of  Massachusetts  clearly  brought  out 
this  distinction  in  Chamberlain  v.  Steams,  111  Mass.  267,  as  follows: 

"The  word  ^benevolent,'  of  itsrff,  without  anything  in  the  contact  to  quality 
or  restrict  its  ordinary  meaning,  clearly  includes,  not  only  purposes  wlflch 
are  deemed  charitable  by  a  court  of  equity,  but  also  any  acts  dictated  by 
kindness,  good  will,  or  a  disposition  to  do  good,  the  objects  of  which  have 
no  relation  to  the  promotion  of*  education,  learning,  or  religion,  the  relief  of 
the  needy,  the  sick  or  the  afflicted,  the  support  of  public  works  or  the  relief 
of  public  burdens,  and  cannot  be  deemed  charitable  in  the  technical  and  legal 
sense." 

I  therefore  conclude  that  Cornwall  Lodge,  No.  340,  I.  O.  O.  F.,  is 
both  a  benevolent  and  a  charitable  corporation,  and  that  the  bequest  to- 
it  is  valid  only  to  the  extent  of  one-half,  after  the  payment  of  testator's 
debts,  if  any. 

A  decree  may  be  entered  accordingly. 
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In  r»  STALOEN'8  ESTATE. 

(Surrogate's  Court,  New  York  County.     March  15,  1922.) 

Gifts  «=s>49(l)— WrittM  order  htid  •MffloUnt  gift  of  oliattelt  tlierein  descriiiod. 

A  written  order,  made  by  a  decedent  and  delivered  to  the  donee,  for 
money  an^  a  watch  contained  In  the  money  belt  of  decedent,  Is  sufficient 
to  prove  a  gift  of  those  chattels,  within'  the  rule  that  the  evidence  must 
be  clear  and  convincing. 

In  the  matter  of  the  estate  of  Daniel  Stalden,  deceased.  On  pro- 
ceeding  for  discovery,  respondent,  Emil  Katz,  ordered  to  deliver  a  por- 
tion, but  not  all,  of  the  property  in  controversy  to  the  public  admin- 
istrator. 

• 

Samuel  W.  Tannenbaum,  of  New  York  City,  for  claimant 
John  J.  Cornell,  for  public  administrator. 

FOLEY,  S.  In  this  discovery  proceeding  an  examination  of  the 
respondent  was  had  without  the  interposition  of  an  answer.  Section 
206,  S.  C.  A.,  formerly  section  2676,  C.  C.  P.,  provides  that  a  decree 
may,  under  these  circumstances,  be  entered  determining  the  issues  ,rais- 
cd  by  the  testimony  on  the  examination.  A  valid  gift  to  the  respond- 
ent of  the  sum  of  $587  and  a  gold  watch,  contained  in  the  money  belt  of 
the  decedent,  has  been  established.  The  written  order,  made  by  the 
decedent  and  delivered  to  the  donee,  is  sufficient  to  prove  the  gift,  with- 
in the  rule  that  the  ^evidence  must  be  clear  and  convincing.  Matter  of 
Cohn,  187  App.  Div.  392,  176  N.  Y.  Supp.  225 ;  Matter  of  O'Connor, 

N.  Y.  L.  J.,  May  10, 1920,  affirmed  by  the  Appellate  Division, App. 

Div. ,191  N.  Y.  Supp.  941 ;   McGuire  v.  Murphy,  107  App.  Div. 

104,  94  N.  Y.  Supp.  JOOS;  Matter  of  Sherman,  227s  N.  Y.  350,  125 
N.  E.  546.  The  remaining  property  including  bank  book,  postal  sav- 
ings .certificates,  and  other  property,  of  which  the  respondent  took  pos- 
session, must  be  delivered  to  the  public  administrator,  as  the  memo- 
randum related  only  to  the  contents  of  the  belt,  and  no  valid  gift  of 
these  items  has  been  established. 

Submit  decree  accordingly. 


ai8  MiflC.  Hep.  712) 

IR  r»  MEAD'S  ESTATE. 

(Surrogate's  Court,  Westchester  County.     May  2d,  1922.) 

1.  TaxatloR  4s>878(l  )«-BMia  «de  traatfcr  bctwMi  the  liviag  not  Mbjeet  to  trans- 

fer tax. 

A  bona  flde  transfer  of  property  by  way  of  gift,  unless  made  in  contem- 
plation of  death  or  Intended  to  take  effect  In  possession  or  enjoyment  at 
or  after  grantor's  death,  is  not  within  the  reach  of  the  transfer  tax. 

2.  Taxation  ^=s>879(l)— GIftt  Inter  vivos  complete  and  so  not  subject  to  trans- 

fer tax  notwithstandlnB  agreement  that  they  be  oonsldered  advancemeiits. 

Gifts  to  children  by  deeds  are  complete,  and  so  not  subject  to  transfer 
tax,  notwithstanding  agreements  that  the  conveyances  should  be  Con- 
or other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlsesta  a  Indexea 
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sidered  as  advancements  out  of  grantor's  estate,  to  be  deducted  from  any 
amount  thereafter  becoming  payable  to  the  grantees  from  grantor's 
estate;   the  agreements  being  merely  in  diminution  of  their  bequests. 

3.  Taxation  ^=>864— Barred  notes  of  legatees  to  testatrix  no  basis  for  trainsfer 
tax. 

Payment  of  notes  of  children  to  testatrix,  to  whom  she  made  bequests 
with  provision  that  loans  made  to  them  should  be  deducted  from  his  or 
her  share,  cannot  be  enforced,  they  having  been  made  more  than  six  years 
before  her  death,  and  no  payment  having  been  made  thereon,  so  that  they 
are  not  assets  and  constitute  no  basis  for  transfer  tax. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Sarah  F.  Mead,  de- 
ceased.   Proceeding  remitted  to  appraiser. 

William  Howell  Orr,  of  Brooklyn,  for  executor. 

Francis  A.  Winslow,  of  New  York  City,  for  State  Tax  Commission. 

SLATER,  S.  It  appears  that  the  decedent  commenced  some  15  years 
or  more  before  her  death  to  transfer  real  estate  to  her  several  children. 
She  also,  at  various  times,  gave  them  money  and  took  from  them  cer- 
tain promissory  notes.  It  appears  that  she  was  a  woman  of  large  means 
and  was  in  good  health.  Two  questions  arise  upon  the  facts :  Were 
the  conveyances  of  the  real  estate  in  the  nature  of  a  gift?  Have  the 
promissory  notes  become  outlawed  by  the  running  of  the  statute  of 
limitations?  The  conveyances  were  all  absolute  in  terms,  contained 
no  leservations  or  conditions,  were  delivered,  the  transaction  was  com- 
plete, and  the  grantees  acquired  immediate  right  to  jthe  property. 

[1  ]  A  bona  fide  transfer  of  property  between  the  living  unless  made 
in  contemplation  of  death,  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  death,  is  not  within  the  reach  of  the  transfer  tax. 
Matter  of  Voorl^es'  Estate,  200  App.  Div.  259,  J93  N.  Y.  Supp.  168; 
Gleason  &  Otis  on  Inheritance  Taxation,  p.  4.  The  deeds  appear  to 
have  been  gifts  inter  vivos.  Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  E. 
627,  11  L.  R.  A.  684,  21  Am.  St.  Rep.  758;  Matter  of  Mills'  Estate, 
172  App.  Div.  530,  158  N.  Y.  Supp.  1100,  affirmed  219  N.  Y.  642,  114 
N.  E.  1072;  Matter  of  Mather's  Estate,  90  App.  Div.  382,  85  N.  Y. 
Supp.  657,  affirmed  179  N.  Y.  526,  71  N.  E.  1134.  . 

[2]  It  is  contended,  however,  by  the  Tax  Commission  that,  because 
of  certain  agreements  entered  into  between  the  parties,  the  gift  was  not 
complete  and  did  not  take  effect  until  at  and  after  death.  The  agree- 
ments provide  that  such  conveyances  should  be  considered  as  "ad- 
vancements" out  of  the  estate  of  the  grantor,  and  that  the  amount  of 
such  advancements  was  to  be  deducted  from  any  amount  thereafter 
becoming  payable  to  the  grantees  out  of  the  estate  of  the  grantor.  The 
seventh  paragraph  of  the  will  of  the  testatrix  provides  that  "any  and 
all  advancements  made  to  any  of  my  children,  or  loans  made  to  them 
shall  be  deducted  from  his,  or  her  share  without  interest,  except  where 
interest  is  indicated  as  having  been  charged  on  my  books."  The  tes- 
tatrix had  no  power  or  control  of  any  kind  over  the  real  property  from 
and  after  its  conveyance  by  her.  Matter  of  Cochrane's  Estate,  117 
Misc.  Rep.  18,  190  N.  Y.  Supp.  895.  affirmed  — ^^  App.  Div. ,  194  N. 
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Y.  Supp.  924:  Matter  o£  Voorhees'  Estate,  supra.  The  gifts  were  not 
made  in  contemplation  of  death.  Matter  of  Spaulding^s  Estate,  49 
App.  Div.  541,  63  N.  Y.  Supp.  694,  affirmed  In  re  Spaulding,  163  N. 
Y.  607,  57  N.  E.  1124.    The  gifts  of  the  real  estate  are  not  taxable. 

In  my  opinion  the  advancement  agreements  only  cerate  by  way  of 
limitation  upon  the  share  of  the  several  grantees  received  by  them 
under  the  will.  In  other  words,  they  were  agreements  in  diminution  of 
their  several  bequests,  and  made  to  equalize  the  legacies  to  the  several 
children.  Matter  of  Edgerton's  Estate,  35  App.  Div.  125,  54  N.  Y. 
Supp.  700.  affirmed  158..N.  Y.  671,  52  N.  E.  1124;  Matter  of  Orvis' 
Estate,  .223  N.  Y.  1,  119  N.  E.  88,  3  A.  L.  R.  1636;  Jessup-Redfield, 
p.  1172. 

[3]  As  to  the  notes  in  question,  they  were  all  made  more  than  six 
years  before  the  death  of  the  testatrix.  It  is  conceded  that  no  interest 
nor  any  part  of  the  principal  had  been  paid  on  any  of  these  notes.  The 
contention  of  the  executors  is  that  they  could  not  enforce  payment  be- 
cause the  statute  of  limitations  had  run.  The  Tax  Commission  con- 
tends that  the  running  of  the  statute  of  limitations  makes  no  difference; 
that  the  statute  is  one  of  repose.  This  is  the  English  rule,  and  is  based 
on  the  theory  that  there  is  no  substance  in  an  offset,  but  a  retention  of 
part  of  the  funds  in  the  course  of  distribution.  The  trend  of  American 
authorities  is  away  from  the  English  view.  Matter  of  Flint,  118  Misc. 
Rep.  354,  193  N.  Y.  Supp.  319,  and  cases  cited.  • 

Therefore  the  court  wfll  decide  that  the  several  promissory  notes  are 
not  assets  in  the  hands  of  the  executors  for  taxation  purposes.  The 
assessment  of  the  transfer  tax  appraiser,  in  so  far  as  said  appraisal  in- 
cludes as  assets  of  the  estate  certain  promissory  notes  and  certain  real 
property  heretofore  deeded  by  the  testatrix  to  certain  of  her  children, 
is  reversed. 

The  proceedings  are  remitted  to  the  appraiser  for  the  purpose  of 
giving  his  report  in  accordance  with  this  opinion. 

Decreed  accordingly. 


CU8  Misc.  Bep.  594) 

IR  re  SCULLY'S  ESTATE. 

(Surrogate's  Court,  New  York  Ooonty.    May  11,  1922.) 

Taxation  ^s»867( I)— Nonresident  decedent's  ofalm  against  her  husband's  admin- 
istrator for  ber  Interest  in  his  estate  held  not  subject  to  transfer  tax. 

Under  Tax  14)  w,  {  220,  subd.  2,  nonresident  decedent's  claim  against  ber 
bnslmnd'is  administrator  for  the  value  of  her  interest  in  the  husband's 
es(tate,  which  had  not  been  settled,  and  against  which  there  were  unpaid 
debts,  held  not  subject  to  transfer  tax. 

In  the  matter  of  the  estate  of  Ellen  Scully.    On  application  to  declare 
estate  exempt  from  transfer  tax.    Application  granted. 
See,  also,  197  App.  Div. "639,  189  N.  Y.  Supp.  239. 

Joseph  F.  McCloy,  of  New  York  City,  for  administrator. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
Nf*w  York  City,  of  counsel),  for  State  Tax  Commission. 
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COHALAN,  S.  An  application  was  heretofore  made  to  declare  the 
estate  of  a  nonresident  decedent  exempt  from  the  transfer  tax.  The 
motion  was  granted.  N.  Y.  Law  Journal,  March  3,  1921.  From  the 
order  entered  on  the  decision,  an  appeal  was  taken  to  the  Appellate 
Division,  which  reversed  the  order  and  remitted  the  proceeding  to  this 
court  for  the  appointment  of  an  appraiser  to  take  proof  as  to  the  facts 
and  make  a  report  thereon.  197  App.  Div.  639,  189  N.  Y.  Supp.  239. 
The  reversal  was  not  on  the  merits. 

The  evidence  submitted  to  the  transfer  tax  appraiser  shows  the  de- 
cedent was  not  entitled  to  the  possession  or  ownership  of  the  shares  of 
stock  in  New  York  corporations  which  were  part  of  her  husband's 
estate.  His  debts  still  remained  unpaid,  transfer  tax  proceedings  in 
this  state  had  not  been  concluded,  and  there  was  no  distribution  of 
the  assets  until  many  months  after  Mrs.  Scully's  death.  The  decedent 
had  a  claim  against  the  administrator  of  her  husband's  estate  for  the 
value  of  her  interest.  In  re  Phipps,  143  N.  Y.  641,  37  N.  E.  823,  af- 
firming 17  Hun,  325,  28  N.  Y.  Supp.  330;  In  re  Zefita,  Countess  de  Ro- 
han Chabot's  Estate,  167  N.  Y.  280,  60  N.  E.  598 ;  In  re  Clinch's  Estate, 
180  N.  Y.  300,  73  N.  E.  35;  Matter  of  Lord's  Estate,  111  App.  Div. 
152,  97  N.  Y.  Supp.  553,  affirmed  186  N.  Y.  549,  79  N.  E.  1110;  Mat- 
ter  of  William  Penfold's  Estate,  87  Misc.  Rep.  525,  149  N.  Y.  Supp. 
918  affirmed  216  N.  Y.  171, 110  N.  E  499. 

The  transfer  of  a  debt  or  claim  is  not  taxable  in  the  estate  of  a  non- 
resident decedent  under  the  present  statute.  Matter  of  Clinch,  supra, 
relied  on  by  the  state-  tax  commission,  was  decided  under  an  act  pro- 
viding for  the  taxation  of  the  transfer  of  "property  within  this  state" 
owned  by  a  nonresident  decedent.  It  was  held  in  that  case  that  a  claim 
due  a  nonresident  decedent  from  the  estate  of  a  resident  was  property 
within  this  state  and  therefore  taxable.  The  law  governing  the  im- 
position of  the  tax  in  the  present  case  (Consol.  Laws,  c.  60,  §  220, 
subd.  2)  specifies  the  classes  of  property  taxable  in  the  estate  of  a  non- 
resident and  does  not  mention  debts,  claims,  or  choses  in  action. 

The  decedent  left  no  taxable  property,  and  the  application  to  de- 
clare the  estate  exempt  from  transfer  tax  is  granted.  Submit  order 
on  notice. 

Ordered  accordingly. 
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FREDERICK  SNARE  CORPORATION  V.  GLOBE  INDEMNITY  CO. 

(Supreme  Court,  Appellate  Dirisian,  First  Department    June  2,  1922.) 

Prlnolpal  aatf  tarrty  «ss>l92-^t  reapeota  right  of  oeatribatioa,  astlgnet  of  ooa« 
tractor  hold  to  have  atoamaii  obllgationt  ao  prlaclpal,  and  not  at  surety. 

Where  one  entered  into  a  contract  for  widening  and  reconstructing  an 
elevated  railroad  structure,  and  gave  a  bond  indemnifying  owner  and 
lessee  or  operator  for  any  injury  to  passengers,  and  one  was  injured,  and 
the  o(xitractor  assigned  the  c<^ntract  to  the  plaintiff,  who  assumed  the 
contractor's  obligations,  held,  that  plaintiff's  assumption  thereof  was  as  a 
principal  ultimately  liable,  and  plaintiff,  having  paid  the  injured  passen- 
ger's Judgm^it,  could  not  recover  from  its  assignor's  insurer,  oi^  the 
theory  that  plaintiff  was  a  surety,  entitled  to  contribution. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  Frederick  Snare  Corporation  against  the  Globe  In- 
demnity Company.  From  an  order  of  tiie  Supreme  Court,  denying  de- 
fendant's motion  for  a  judgment  dismissing  the  complaint,  under  Rules 
of  Civil  Practice,  rule  106,  on  the  ground  that  it  does  not  state  a  cause 
of  action,  defendant  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Daniel  Combs,  of  New  York  City,  for  appellant, 
Halsey  &  O'Keeflfe,  of  New  York  City  (John  R.  Halsey,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  the  following  facts : 
Plaintiff  and  defendant  are  domestic  corporatictos.  Plaintiff  originally 
was  known  as  the  Snare  &  Triest  Company,  but  on  August  11,  1921, 
its  corporate  name  was  duly  changed  to  Frederick  Snare  Corporation. 
On  January  15,  1916,  and  at  all  times  thereafter,  the  New  York  Munic- 
ipal Railway  Corporation  was  the  owner  of  an  elevated  railway  on 
Myrtle  avenue,  boroughs  of  Brooklyn  and  Queens,  city  of  New  York, 
and  the  New  York  Consolidated  Railroad  Company  was  operating 
trains  over  said  radlway  as  lessee  or  operator. 

On  or  about  January  15,  1916,  New  York  Municipal  Railway  Como- 
ration  made  a  contract  witfi  Bayly  Hipkins  for  certain  work  to  be  done 
in  the  widening  and  reconstructing  of  the  elevated  railroad  structure 
in  question.  Under  his  contract  Hipkins  was  required  to  obtain  a  per- 
mit from  the  New  York  Consolidated  Railroad  Company  before  remov- 
ing any  part  of  the  structure,  and  to  be  responsible  for  the  support, 
maintenance,  safety,  and  protection  of  said  railroad,  and  of  passengers 
and  other  persons  thereon,  and  to  furnish  security  therefor,  and 
Hipkins  further  agreed  to  protect,  indemnify,  and  save  harmless  the 
owner,  lessee,  or  operator  against  any  liability,  or  claim  of  liability,  in 
connection  with  any  injury  or  damage  to  a  passenger. 

About  January  15,  1916,  pursuant  to  said  contract,  Hipkins,  as  prin- 
cipal, and  defendant,  as  surety,  executed  and  delivered  to  the  New 
York  Consolidated  Railroad  Company  a  bond,  a  cooy  of  which  is  at* 
tached  to  the  complaint.    This  bond  recites  tliat  Bayly  Hipkins,  the 
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contractor,  and  the  Globe  Indemnity  Company  (defendant  herein)  and 
the  United  States  Fidelity  &  Guaranty  Company,  the  sureties,  are  held 
and  firmly  bound  unto  the  New  York  Consolidated  Railroad  Company 
in  the  •sum  of  $100,000;  the  contractor  being  bound  for  the  full  amount, 
and  each  of  the  sureties  for  one-half  of  the  amount.  It  further  re- 
cites the  making  of  the  contract  for  the  work  on  the  Myrtle  avenue 
structure  in  question,  the  requirement  of  the  contract  that  the  contrac- 
tor, before  commencing  any  work,  must  obtain  from  the  company  a  per- 
mit, and  that  as  a  condition  of  obtaining  the  permit  he  must  give  the 
bond  in  question,  upon  the  faith  of  which  the  permit  is  about  to  be 
issued.    The  condition  of  the  bond  then  follows : 

**Now,  therefore,  the  condition  of  the  foregoing  obligation  is  sndi  that,  If 
the  contractor  shall  fully  perforin  all  the  terms,  oonditions,  obligations,  and 
indemnities  of  said  contract,  so  far  as  they  relate  to  the  work  to  be  done  on 
or  affecting  or  in  connection  with  said  elevated  railroad  stmctnre,  and  so  far 
as  they  are  intended  to  protect  and  indemnify  the  company  against  all  loaa 
and  expense  on  account  of  injury  or  damage  to  persons  or  property,  and  on 
account  of  the  interruption  of  train  operation  growing  out  of  the  work  done 
by  the  contractor,  then  this  obligation  shall  be  null  and  void,  but  else  It 
shall  remain  in  full  force  and  virtue." 

Hipkins  thereupon  entered  upon  the  performance  of  the  contract, 
and  about  March  27,  1917,  with  the  consent  of  the  New  York  Munici- 
pal Railway  Corporation,  the  New  York  Consolidated  Railroad  Com- 
pany, and  each  of  the  sureties,  he  assigned  the  contract  to  Bayly 
Hipkins,  Inc.,  upon  an  agreement  by  the  sureties  that  they  would  still 
be  liable  upon  said  bond  for  any  act  or  omission  of  Bayly  Hipkins,  Inc., 
in  place  of  Bayly  Hipkins.  About  June  14,  1917,  John  Howard  Melish, 
a  passenger,  met  with  an  accident  on  the  stairs  of  a  station  of  the  rail- 
way then  under  construction  by  Bayly  Hipkins,  Inc.,  and  sustained  in- 
juries for  which  he  recovered  judgment  against  the  New  York  Con- 
solidated Railroad  Company  on  July  16,  1919. 

About  April  30,  1918,  Bayly  Hipkins,  Inc.,  with  the  consent  of  the 
New  York  Municipal  Railway  Corporation,  assigned  the  contract  in 
question  to  plaintiff.  This  assignment  is  not  set  forth  at  length  in  the 
complaint.     Plaintiff  accepted  said  assignment  in  writing  as  follows: 

"For  valne  received,  and  in  consideration  of  the  consent  of  the  New  York 
Municipal  Railway  Corporation,  the  undersigned,  the  Snare  &  Tricst  Com- 
pany, hereby  accepts  the  foregoing  assignment  by  Bayly  Hipkins,  Inc.,  to  It 
of  the  contract  in  said  assignment  mentioned  nnd  described,  between  ths  New 
Tork  Municipal  Railway  Corporation  and  Bayly  Hipkins,  and  of  Its  rights, 
titles,  and  interests  accrued  or  to  accrue  in,  to,  and  under  the  said  contract, 
subject,  nevertheless,  as  in  the  said  assignment  provided,  to  all  the  terms, 
provisions,  and  conditions  of  the  said  contract  and  its  speciflcations,  and  to 
all  and  singular  the  rights,  titles,  interests,  claims,  counterclaims,  demands, 
set-offs,  and  defenses,  whether  heretofore  accrued  or  hereafter  to  accrue,  of 
New  York  Municipal  Railway  Corporation  and  New  York  Consolidated  Uail- 
road  Company,  and  of  any  other  corporation,  person,  or  party  In,  to,  and 
under  the  said  contract;  and  the  undersigned  does  hereby  unconditionally 
and  irrevocably  assume  the  obligations  of  the  said  contract  and  its  specifica- 
tions, and  of  the  bonds  furnished  by  Bayly  Hipkins  to  New  York  Municipal 
Railway  Corporation  and  New  York  Consolidated  Railroad  Company,  re- 
spectively, pursuant  to  the  said  contract,  as  weU  as  any  and  all  obligations 
and  liabilities  of  the  said  Bayly  Hipkins  and  the  said  Bayly  Hipkins,  Inc., 
and  of  the  undersigned,  heretofore  accrued  and  that  may  hereafter  accrue 
under  and  in  connection  with  the  said  contract  or  the  performance  or  failure  of 
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Xm^ormance  ther«ot  Vinallj  and  effectually  In  aU  cespeeU  aa  if  the  under- 
signed had  been  originally  and  at  aU  timea  thereafter  the  party  of  the  second 
part  to  said  contract  and  the  principal  to  the  said  bonds,  In  the  place  and 
stead  of  Bayly  Hipkins  and  Bayly  Hlpklns.  Inc..  and  as  if  any  and  all  acta, 
omissions,  or  defaalta  of  the  said  Bayly  Uipklni  and  the  aald  Bayly  Hipklna, 
Inc.,  to  the  date  hereof,  had  been  the  acts,  omlaaftaiia,  or  defaulto  of  the 
onderaigned." 

The  complaint  then  contains  the  following  averments: 

"Ninth.  That  said  a8sig:nraent  from  Bayly  Hipkins,  Inc.,  to  the  plaintiff 
was  niade  upon  the  agreement  that  all  sums  paid  by  the  plaintiff  for  out- 
standing obUgations  of  Bayly  Hipkins,  Inc.,  should  be  advanced  for  the  ac- 
count of  Bayly  Hipkins,  Inc.,  and  should  be  repaid  to  the  plaintiff  by  Bayly 
Hipkins,  Inc. 

'Tenth.  That  in  accordance  with  the  terms  of  said  acceptance  the  plaintiff 
became  liable  as  surety  for  Bayly  Hipkins,  Inc.,  to  the  New  York  Consolidated 
Otailroad  Company  for  any  liability  that  had  accrued  against  the  New  York 
Consolidated  Bailroad  Company  in  favor  of  the  said  John  Howard  Melish  for 
the  acts  or  omissions  of  Bayly  Hipkins,  Inc.,  and  after  the  recovery  of  said 
judgment,  and  on  or  about  the  Ist  day  of  April,  1920,  it  paid  to  the  said  John^ 
Howard  MeliMh  $22,500  in  settlement  of  said  judgment,  and  paid  to  the  New 
York  Conaolidated  Bailroad  Company  $1,130.90  for  its  expense  in  defending 
the  action  brought  by  the  said  John  Howard  Melish,  in  which  the  said  judg- 
ment was  recovered. 

^'Eleventh.  That  in  accordance  with  the  terms  of  said  bond,  marked  Schedule 
A,  and  the  agreement  referred  to  in  the  sixth  paragraph  of  this  complaint,  the 
defendant  became  liable  as  a  surety  for  Bayly  Hipkins,  Inc.,  to  the  New  York 
Consolidated  Bailroad  Company  for  the  liubility  that  had  accrued  against 
the  New  York  Consolidated  Bailroad  Company  in  favor  of  the  said  John 
Howard  Melish  for  the  acts  or  omissions  of  Bayly  Hipkins,  Inc. 

rPwelftb.  That  the  parties  to  this  action  and  the  United  States  Fidelity  ft 
Gnaranty  Company  were  Jointly  liable  to  the  New  York  Consolidated  Bail- 
road Company  as  cosureties  for  Bayly  Hlpkina,  Inc.,  to  indemnify  it  against 
the  said  claim  of  John  Howard  Melish. 

"Thirteenth.  That  the  defendant  knew  of  the  payment  and  satisfaction  of 
the  whole  claim  of  the  New  York  Consolidated  Bailroad  Company  by  the 
plaintiff,  and  has  refused  upon  demand  to  repay  to  the  plaintiff  any  part  of 
the  amounts  so  paid  by  it" 

Judgment  is  asked  against  the  defendant  for  one-third  of  $23,630.- 
90,  with  interest  thereon  from  April  1,  1920. 

It  is  plaintiff's  contention  that  plaintiff  was  a  surety  to  the  New  York 
Consolidated  Railroad  Company  for  the  obligation  of  Bayly  Hipkins, 
Inc. ;  that  it  assumed  the  obligation  of  Hipkins,  Inc.,  to  the  company, 
not  as  a  principal  tq  be  ultimately  liable  therefor,  but  as  a  surety,  to  be 
repaid  by  Hipkins,  Inc.,  for  any  moneys  that  plaintiff  advanced  to  pay 
the  obligation  of  the  latter.  It  also  contends  that  both  plaintiff  and 
defendant  were  sureties  to  the  railroad  company  for  the  same  obliga- 
tion of  Hipkins,  Inc.,  and  that  therefore  contribution  was  enforceable 
between  them,  even  though  defendant  never  knew  that  plaintiff  was 
such  a  surety,  and  never  consented  thereto. 

I  am  of  the  opinion  that  this  position  is  untenable,  nor  can  it  be 
supported,  either  on  the  facts  as  alleged  or  the  conclusions  of  law  plead- 
ed in  the  complaint  in  paragraphs  ninth,  tenth,  eleventh,  and  twelfth 
thereof.  This  was  not  a  case  where  a  surety  had  become  bound  simply 
for  the  accommodation  of  his  principal  and  received  no  consideration 
for  the  favor  he  extended.    Plaintiff  did  not  assume  the  obligations  of 
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Hipkins,  Inc.,  under  the  contract  in  question  sdely^as  an  act  of  accom- 
modation, and  without  itself  having  any  interest  in  the  transaction.  It 
accepted  an  assignment  from  Hipkins,  Inc.,  of  the  latter's  contract  with 
the  Railway  Corporation,  with  all  the  right,  title,  and  interest  of  Hip- 
kins, Inc.,  accrued  or  to  accrue  in,  to,  and  under  the  contract.  Such 
assignment  was  subject  to  all  the  provisions  of  the  contract  and  its 
specifications,  and  to  all  the  rights^  claims,  set-offs,  and  defenses  which 
either  of  the  railroad  corporations,  or  any  other  party,  might  have  un- 
der the  contract. 

Furthermore,  plaintiff  unconditionally  and  irrevocably  assumed  all 
the  obligations  of  the  contract  and  its  specifications,  and  of  the  bonds 
theretofore  furnished,  and  of  all  liabilities  theretofore  accrued,  or  that 
might  thereafter  accrue,  as  fully  as  if  it  had  been  at  all  times  a  party 
to  the  contract.  What  plaintiff  did  was  not  to  become  a  surety  for 
Hipkins,  but  to  become  a  principal.  For  all  purposes  it  assumed  the 
,  obligations  of  the  contract,  it  undertook  to  carry  it  out,  and  it  was  to 
benefit  by  its  completion.  Hipkins  and  Hipkins,  Inc.,  disappeared  as 
actual  participants  in  the  contract,  and  plaintiff  took  their  place.  Plain- 
tiff being  the  principal  thereafter,  and  having  assumed  as  its  own  the 
debts  and  obligations  of  Hipkins,  Inc.,  past  and  future,  upon  this  work, 
when  it  made  the  payment  of  the  Melish  judgment,  it  did  so  in  dis- 
charge of  its  own  direct  liability,  incurred  by  virtue  of  the  terms  of  the 
acceptance  of  the  assignment,  and  not  as  a  surety  for  Hipkins,  Inc.,  or 
on  the  latter's  account.  It  therefore  has  no  right  to  contribution  from 
defendant. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 


(201  App.  Div.  867) 

MARINO  V.  FARRELL. 

(Supreme  Court,  Appellate  Diylslon,  First  Department.    Bfiiy  19,  1922.) 

NeollOAOM  ^s3>32(2)--AMi8tant  of  Janltress  of  apartnent  bulldivg  bold  ai  in- 
vltoo  of  owner. 

Where  plaintiff,  with  defendant's  knowledge  and  sanction,  assisted  the 
janitrem  of  defendant's  apartment  house  in  return  for  board  and  room, 
the  plaintiff,  in  performing  such  duties,  was  not  a  trespasser,  but  was  an 
invitee,  toward  whom  the  defendant  owed  the  4uty  of  exercising  or- 
dinary care. 

Oarke,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Michael  Marino  against  William  T.  Farrell.  From  a 
judgment  entered  on  a  nonsuit,  and  from  an  orckr  denying  plaintiff's 
motion  for  a  new  trial,  plaintiff  appeals.  Judgment  and  order  re- 
versed, and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

^s»Por  otii«r  casM  see  same  toplo  a  KBY-NUMBBR  in  ail  Key-Numbsred  Disests  a  IndflZM 
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Carmine  A.  Panaro,  of  New  York  City  (Frank  WalMng,  of  New 
York  City,  of  counsel),  for  appellant 

Bertrand  L.  Pettigrew,  of  New  Y'irk  City  (Wakcr  L.  Glcnney,  of 
New  York  City,  of  counsel),  for*  respondent. 

GREENBAUM,  J.  The  plaintiff  was  injured  on  April  12,  1919,  by 
the  fall  of  a  dumb-waiter  in  the  apartment  house  known  as  128  West 
100th  str^t,  while  in  the  cellar  or  basement  of  the  premises  engaged  in 
operating  the  dumb-waiter  for  the  purpose  of  removing  garbage  from 
certain  upper  apartments.  There  were  four  dumb-waiters  installed, for 
the  convenience  of  the  tenants  for  the  delivery  of  groceries,  supplies, 
and  removal  of  garbage.  The  evidence  was  that,  some  two  or  three 
months  before  the  dumb-waiter  in  question  fell,  the  defendant's  jan- 
itress  noticed  that  the  middle  rope,  the  one  holding  the  dumb-waiter, 
was  coming  apart ;  and  that  within  a  few  days  thereafter  she  notified 
the  agent,  who  was  in  charge  of  the  building  for  defendant,  of  thq  con- 
dition of  the  rope,  and  that  he  replied  that  he  would  have  the  matter  at- 
tended to ;  and  that  up  to  the  time  of  the  accident  it  had  not  been  fixed. 

It  also  appeared  thiat,  some  four  or  five  years  before  the  accident, 
plaintiff  told  the  janitress  that  he  had  no  home,  and  that  out  of 
sympathy  for  him  she  permitted  him  to  live  with  her  family,  and  that 
in  exchange  for  the  accommodations  accorded  him  he  assisted  her  in 
work  around  the  building.  He  was  in  the  habit  each  evening  of  helping 
the  janitress  to  remove  the  garbage  from  the  various  apartments.  He 
usually  worked  two  of  the  dumb-waiters,  while  the  janitress  attended 
to  the  remaining  two.  It  was  also  shown  that  the  defendant's  agent, 
one  Brown,  who  had  charge  of  the  building  and  was  in  the  habit  of 
visiting  the  premises  from  time  to  time,  was  fully  apprised  of  the  fact 
that  he  was  assisting  the  janitress  in  her  duties  about  the  house,  and 
that,  when  he  first  saw  the  plaintiff,  he  inquired  of  the  janitress  who 
he  was,  and  was  told  that  he  was  living  with  her  and  her  husband,  and 
was  helping  her  with  her  work,  and  that  Brown  replied :  "Well,  if  he 
helps  you  around,  all  right.    If  not,  you  know  what  to  do." 

'The  testimony  also  established  that  on  one  occasion,  when  the 
janitress  was  sick,  Mr.  Brown  employed  the  plaintiff  to  attend  to  her 
^ork,  for  which  he  paid  him,  and  that  on  other  occasions  he  employed 
the  plaintiff  to  do  such  work  as  cleaning  the  cellar  and  sweeping  the 
roof,  for  which  services  he  was  specially  paid  by  Brown.  The  janitress 
paid  the  plaintiff  no  wages  for  his  services,  which  were  rendered  to  her 
in  consideration  of  his  board  and  lodging.  There  is  no  claim  made  that 
the  plaintiff  was  in  the  employ  of  the  defendant,  or  that  he  was  within 
the  provisions  of  the  Workmen's  Compensation  Law.  The  theory  of 
the  plaintiff's  case  was  that  the  plaintiff  was  a  licensee  on  flic  premises, 
as  1^  invitation  with  the  consent  of  the  defendant. 

Under  section  248  of  the  Sanitary  Code  of  the  City  of  New  York, 
being  section  248  of  chapter  20  of  the  Code  of  Ordinances  of  the  City 
of  New  Yoric,  a  duty  is  imposed  upon  the  landlord  to  care  for  and  cause 
the  removd  of  garbage  upon  and  from  his  premises.  One  of  the  uses 
of  the  dumb-waiters  was  for  the  removal  of  ashes  and  garbage.  There 
can  be  no  question  but  that,  when  the  accident  happened,  the  dumb- 
waiter was  used  by  the  plaintiff  for  on^  of  its  legitimate  uses. 
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We  have  thus  a  situation  in  which  the  plaintiff  was  engaged  in  doing 
a  work  for  the  benefit  of  the  landlord,  although  not  employed  by  him, 
but  of  which  his  general  agent  was  aware,  and  which  he  sanctioned.  He 
was  therefore  lawfully  using  the  dumb-waiters.  He  was  hot  a  tres- 
passer; he  was  a  licensee  as  upon  invitation.  In  Damm  v.  Kohn,  98 
Misc.  Rep.  648, 163  N.  Y.  Supp.  258  (Appellate  Term),  the  husband  of 
the  janitress  met  with  an  accident  due  to  the  carelessness  of  the  land- 
lord who  was  held  liable.  It,  in  effect,  presented  the  same  situation  as 
was  here  established.  The  court  in  that  case  cited  Althorf  v.  Wolfe, 
22  N.  Y.  355,  and  Grimshaw  v.  Lake  Shore  &  M.  S.  R.  Co..  205  N.  Y. 
371,  98  N.  E.  762, 40  L.  R.  A.  (N.  S.)  563,  Ann.  Cas.  1913E,  571. 

It  is,  however,  proper  to  observe  that  those  cases  are  not  directly 
in  point  and  might  be  readily  distinguished  from  the  instant  case.  In 
the  Althorf  Case,  supra,  the  owner  of  a  building  was  held  liable  for 
carelessness  in  the  removal  of  snow  from  the  roof  of  the  house,  re- 
sulting in  injury  to  a  passer-by.  In  that  case  the  person  employed  by 
the  landlord  to  clear  the  roof  of  the  snow  procured  some  one  to  assist 
him  without  the  knowledge  of  the  defendant,  and  it  was  due  to  the 
negligence  of  the  assistant  that  plaintiff  was  injured.  The  recovery 
was  therefore  had  upon  the  theory  that  the  defendant's  employee  was 
negligent  in  permitting  some  one  else  to  assist  him,  and  that  the  neg- 
ligence of  the  assistant  was  imputable  to  the  landlord. 

In  the  Grimshaw  Case,  supra,  a  person  was  injured  by  a  collision 
while  riding  on  a  locomotive  with  the  permission  of  the  engineer  but 
without  the  consent  or  knowledge  of  the  railroad  company.  That  case 
was  distinguished  and  explained  in  Rolfe  v.  Hewitt,  227  N.  Y.  486^ 
493,  494,  125  N.  E.  804,  14  A.  L.  R.  125,  where  a  chauffeur,  contrary 
to  the  express  instructions  given  by  his  employer,  permitted  the  plain- 
tiff's intestate  to  ride  in  his  automobile.  While  thus  riding  the  de- 
ceased met  with  his  death  by  reason  of  the  negligence  of  the  defend- 
ant's chauffeur.  A  recovery  was  had  in  the  trial  in  favor  of  the  plain- 
tiff. The  appellate  court  reversed,  among  other  reasons,  upon  the 
ground  that  the  evidence  did  not  disclose  that  the  intestate  at  the  time 
of  the  accident  was  in  the  car  with  the  consent  or  knowledge  of  the  de- 
fendant, and  that  as  to  the  defendant  he  was  not  a  licensee.  It  is  verv 
dear  from  a  reading  of  the  opinion  that  the  determining  factor  in  sucn 
cases  is  whether  the  injured  person  at  the  time  of  the  accident  was  in 
the  car  or  premises  of  the  defendant,  as  the  case  may  be,  with  the  con- 
sent of  the  defendant  owner. 

The  respondent  relies  upon  Curry  v.  Addoms,  166  App.  Div.  433, 
151  N.  Y.  Supp.  1017,  as  an  authority  that  defendant  owed  no  duty  to 
plaintiff  in  respect  of  the  dumb-waiter.  In  that  case  the  accident  hap- 
pened through  a  defect  in  a  step  of  a  cellarway.  It  appeared  that  the 
plaintiff  was  hired  by  the  janitress,  but  without  the  knowledge  or  con- 
sent of  the  defendant.  The  grounds  upon  which  the  plaintiff  in  the 
Addoms  Case  relied  were  that  the  janitress  was  the  defendant's  au- 
thorized agent  in  employing  the  plaintiff,  and  that  therefore  the  defend- 
ant was  derelict  in  his  duty  in  not  providing  a  reasonably  safe  place 
for  the  plaintiff  to  work.  It  was  also  claimed  there  that,  under  section 
200  of  the  Labor  Law  (Consol.  Laws,  c.  31  [Laws  1909,  c.  36],  as 
amended  by  Laws  1910,  c.  352),  known  as  the  Employers'  Liability 
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Act,*  the  janitress  was  an  independent  contractor,  that  plaintiff  became 
her  subcontractor,  that  the  defendant  is  liable  for  any  defect  in  the 
ways,  works,  machinery  or  plant,  etc.,  and  that  the  plaintiff  was  a  li- 
censee. It  was  held  that  the  janitress  was  not  the  agent  of  the  defend- 
ant in  employing  the  plaintiff,  and  further  that  she  was  not  an  inde- 
pendent contractor,  and  hence  that  the  Employers'  Liability  Act  did 
not  apply* 

In  the  instant  case,  however,  the  plaintiff  did  not  sue  upon  the  theory 
that  the  plaintiff  was  a  subcontractor,  or  that  he  was  employed  by  the 
janitress  as  the  authorized  agent  of  the  defendant,  but  upon  the  ground 
that  his  work  in  connection  with  the  use  of  the  dumb-waiters  was  per- 
formed with  the  sanction  and  knowledge  of  the  defendant.  Upon  the 
state  of  the  proofs  the  defendant  owed  a  duty  of  ordinary  care  towards 
the  plaintiff  as  an  invitee  upon  the  premises. 

The  case  should  not  have  been  dismissed.  The  judgment  and  order 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  and  disbursements 
to  the  plaintiff  to  abide  the  event. 

LAUGHLIN  and  SMITH,  JJ.,  concur. 
Mfil^RELL;  J.,  concurs  in  result. 
CLARKE,  P.  J.,  dissents. 


(U8  Misc.  Bep.  i 

NORMAN  OIL  CORPORATION  V.  BEN8ABAT. 

(Supreme  Ck>urt,  Special  Term,  New  Tork  Ck>imt7.    April,  1922.) 

1.  Dfseovery  ^=>29,  40— Recent  statute  as  to  examination  of  opposite  party  be- 

fore trial  iield  to  simplify  praotlee;  examination  still  limited  to  matters  neces-. 
eary  to  prosecutiee  or  defense. 

Examination  of  adverse  party  before  trial*  under  Ck)de  Gtv.  Proc  S(  870- 
875.  was  obtained  on  a  judge's  order  served  on  the  party  to  be  examined 
or  bis  attorney,  but  Civil  Practice  Act,  §  290,  was  Intended  to  relieve  from 
the  details  required  by  the  former  act,  and  by  former  General  Rules  of 
Practice,  rule  82,  and  how  far  it  may  have  changed  the  substantive  rules 
oo  whidi  the  remedies  are  based  is  necessarily  open  to  inquiry,  but  the  • 
later  act  still  defines  the  testimony  as  that  whidi  ia  material  or  neces- 
sary in  the  prosecution  or  defense  of  the  action. 

2.  Discovery  ^=:>3A — Plaln.tltr  held  to  have  right  to  second  order  for  examination 

of  defendant  without  leave  of  oourt. 

Where  the  first  notice  was  properly  served  on  defendant's  attorney,  but 
its  efTectiveness  was  impaired  by  failure  to  serve  a  subpcma  on  the  party 
to  be  examined,  and  the  defendant  objected  that  the  process  was,  inef- 
fective because  served  before  issue  joined  by  the  answer,  held  that,  even 
if  the  old  practice  of  obtaining  an  order  for  examination  of  defendant 
had  been  followed,  plaintiif  had  a  right  to  obtain  a  second  order  without 
leave  of  court 
S.  Disoovery  «=>34— Plaintiff  held  to  have  a  right  to  disregard  first  notice  te  take 
dofondanfs  testimony,  which  had  been  objeeted  to,  so  that  second  notice 
became  valid. 

Where  a  first  order  for  examination  was  served  on  defendant's  attor- 
ney, but  no  subpoena  was  served  on  the  defendant,  who  objected  that  the 
order  was  premature  because  prior  to  filing  of  answer,  held,  that  plaintiff 
was  at  liberty  to  treat  the  first  order  as  wholly  ineflTectlve,  and  defendant 
was  estopped  from  claiming  otherwise,  and  the  second  order  thereupon 

*Now  Employers'  Liability  Law  (Consol.  Laws,  c.74;  Laws  1921,  c.  121)  8  2, 
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became  proper,  regular,  and  effectlTe,  and  the  subpoena  thereonder  Talld* 
60  that  defendant's  motion  to  vacate  the  same  must  be  denied. 

Action  by  the  Norman  Oil  Corporation  against  Marcos  N.  Bensabat. 
On  motion  to  vacate  a  notice  of  examination  of  adverse  party  before 
trial.    Motion  denied. 

Charles  G.  Carson,  of  New  York  City  (Delancey  Nicoll,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Hardin  &  Hess,  of  New  York  City  (Jerome  S.  Hess,  Harold  B.  El- 
gar,  and  Henry  D.  Bulkley,  all  of  New  York  City,  of  counsel),  for  de- 
fendant. 

BIJUR,  J.  This  is  a  motion  to  vacate  a  notice  for  the  examination 
before  trial  of  defendant  and  two  witnesses  under  Civil  Practice  Act, 
§  290.  The  first  ground  for  the  motion  is  that  the  notice  is  void  or 
ineffective,  because  a  previous  notice  to  the  same  effect  had  been  is- 
sued and  was  still  effective.  The  proceedings  in  the  action  have  been 
as  follows: 

The  cwnplaint  was  served  December  5,  1921 ;  a  notice  for  the  ex- 
amination of  defendant  and  two  witnesses  for  December  14th  was 
served  December  8th;  a  motion  to  vacate  this  notice  was  made  De- 
cember 12th  and  heard  January  4,  1922.  The  answer  was  served  Jan- 
uary 23d.  An  application  to  withdraw  the  first  notice  was  made  on 
January  26th  and  informally  argued  on  February  1st,  at  which  time 
the  justice  who  had  heard  the  motion  to  vacate  it  said  that  he  had  al- 
ready decided  it  adversely  to  defendant.  Prior  thereto,  but  on  the 
same  day,  to  wit,  February  1st,  the  defendant  had  moved  to  vacate 
the  second  notice,  which,  with  a  subpoena,  had  been  served  January 
28th.  The  order  denying  defendant's  motion  to  vacate  the  first  notice 
was  formally  entered  February  14th,  and  accorded  plaintiff- leave  to 
withdraw  his  first  notice.  Defendant  did  not  appear  for  examination 
pursuant  to  the  second  notice  and  subpoena. 

[1  ]  Prior  to  the  adoption  of  the  Civil  Practice  Act  the  examination 
sought  would  have  been  obtained  under  sections  870-872  of  the  Code 
of  Civil  Procedure  upon  a  judge's  order  (section  873)  served  both  up- 
on the  party  to  be  examined  (to  whom  the  appropriate  witness  fees 
would  have  to  be  paid,  section  874),  and  a  copy  upon  the  attorney  of 
the  party  (section  875).  The  proceedings  to  compel  attendance  or  to 
punish  disobedience  were  provided  for  in  section  874  as  upon  failure 
to  obey  a  subpoena. 

Since  the  liberal  interpretation  placed  upon  the  right  of  examination 
of  parties  before  trial  by  the  case  of  Goldmark  v.  United  States  Electro- 
Galvanizing  Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp.  1078,  the  remedy 
had  been  administered  with  reasonable  satisfaction,  although  it  was 
felt  by  many  that  the  right  to  such  an  examination  might  well  be  de- 
termined (as  the  right  to  a  bill  of  particulars  may  be)  upon  the  plead- 
ings alone,  and  that  consequently  most  of  the  details  required  by  sec- 
tion 872  to  be  set  forth  in  the  affidavit  and  the  further  specifications 
demanded  by  former  rule  82  of  the  General  Rules  of  Practice  were 
superfluous  and  imposed  a  wholly  useless  burden  upon  both  applicant 
and  court.    So  far  as  the  tests  of  the  necessity  and  materiality  of  the 
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examination  were  concerned  tfie  Goldmark  Case,  followed  by  SchweJn- 
burg  V.  Altman,  131  App.  Div.  795,  116  N.  Y.  Supp.  318,  and  Alden 
V.  O'Brien,  138  App.  Div.  249,  122  N.  Y.  Supp.  910,  marked  out  the 
ruling  lines  of  practice.  The  requirement  of  good  faith  in  this,  as  in 
all  matters,  was  emphasized  in  Oakes  v.  Star  Co.,  119  App.  Div.  358, 
104  N.  Y.  Supp.  244;  Lawson  v.  Hotchkiss,  140  App.  Div.  297,  125 
N.  Y.  Supp.  261 ;  Wessel  v.  Schwarzler,  144  App.  Div.  587,  129  N. 
Y.  Supp.  521.  See,  also,  Kornbluth  v.  Isaacs,  149  App.  Div.  108,  133 
N.  Y.  Supp.  737. 

The  Civil  Practice  Act  aimed  at  introducing  a  simplified  form  of 
practice.  How  far  it  may  have  changed  the  substantive  rules  upon 
which  remedies  are  to  be  based  is  necessarily  open  to  inquiry.  In  the 
subject-matter  now  under  discussion  it  seems  scarcely  to  have  been 
designed  to  make  any  fundamental  change,  for  imder  section  288  of 
the  Civil  Practice  Act  the  testimony  which  a  party  may  take  by  the 
"'simplified  practice"  is  still  defined  as  that  "which  is  material  and  neces- 
sary in  the  prosecution  or  defense  of  the  action,"  thus  repeating  almost 
verbatim  the  requirement  of  subdivision  4  of  section  872  of  the  Code 
of  Civil  Procedure  as  to  the  contents  of  the  affidavit,  namely,  "that  the 
testimony  of  such  person  is  material  and  necessary  for  the  party  making 
such  application."  This  view  is  confirmed  by  a  paper  read  by  Hon.  J. 
Henry  Walters,  chairman  of  the  joint  l^slative  committee  on  the  sim- 
plification of  the  civil  practice,  at  the  annual  meeting  of  the  New  York 
State  Bar  Association,  New  York  City,  January  22,  1921  (reported  in 
Parsons'  Practice  Manual  at  page  xO,  in  which  will  be  found  the  state- 
ment: 

"Tbe  Clyi]  Practice  Act  slmpllfles  the  procedure  for  obtaining  the  testimony 
of  a  party  or  other  person  by  deposition.  ♦  ♦  ♦  The  grounds  upon  which 
a  deposition  may  be  obtained  are  the  same  as  at  present    •    *    *  >' 

See  also  English  Practice  Act,  order  31,  rule  1,  last  clause,  and  pro- 
posed rule  225  (2),  suggested  by  the  board  of  statutory  consolidation  on 
the  simplification  of  practice,  volume  1,  page  99. 

The  motive  which  prompted  the  adoption  of  the  Civil  Practice  Act 
was  undoubtedly  the  desire  to  liberalize  practice  as  distinguished  from 
substantive  law,  so  far  as  that  distinction  be  cognizable.  The  success 
of  the  experiment  must  .depend  necessarily  more  upon  the  spirit  in 
which  the  provisions  of  the  act  are  interpreted  than  upon  the  bare  text 
of  the  several  sections.  The  immediate  question  manifestly  concerns 
.  only  practice,  which  deals  with  methods  of  either  formulating  or  clar- 
ifying issues  and  facilitating  their  determination  at  the  trial.  There 
seems,  therefore,  to  be  no  reason,  either  within  the  language  or  spirit 
of  the  new  act,  for  attempting  to  hedge  about  the  method  of  obtain- 
ing the  testimony  of  an  adversary  with  any  safeguards  beyond  such  as 
are  essential  to  prevent  actual  prejudice  or  oppression.  Nor  am  I  con- 
cerned in  the  instant  case  with  the  results  of  defendant's  failure  to 
obey  the  subpoena  served  upon  him  under  the  second  notice.  The  man- 
ner of  its  enforcement  and  the  extent  of  punishment,  if  any,  to  he  in- 
flicted for  disobedience  thereto  may  well  be  left  to  the  judgment  of 
the  judge  to  whom  that  question  may  be  submitted.  If  disobedience 
there  be,  the  fact  that  it  is  merely  technical,  or  perhaps  tesed  upon 
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genuine  belief  in  the  insufficiency  of  the  process,  the  willfulness  of  the 
disobedience  and  the  general  effect  upon  the  adversary  are  all  elements 
which  may  be  taken  into  consideration  in  determining  what  punish- 
ment, if  any,  shall  be  inflicted  or  the  terms  upon  which  it  may  be  re- 
mitted. 

[2]  I  come,  then,  to  the  bare  question  of  the  validity  of  the  second 
process.  The  first  notice  of  examination  was  properly  served  upon 
defendant's  attorney,  but  its  effectiveness  was  impaired,  if  not  destroy- 
ed, by  failure  to  serve  a  subpoena  upon  the  party  to  be  examined. 
Among  defendant's  objections  to  this  notice,  if  indeed  it  was  not  the 
chief  one,  was  the  claim  that  the  process  was  ineffective  because  pre- 
mature in  that  it  had  been  served  before  issue  joined  by  answer.  From 
this  point  of  view  I  am  inclined  to  believe  that  plaintiff  had  the  right, 
even  if  the  old  practice  of  obtaining  an  order  for  examination  had  been 
followed,  to  obtain  a  second  order  without  leave  of  the  court,  by  an- 
alogy to  the  rule  that  a  motion  may  be  renewed  without  leave  where 
the  situation  has  been  changed  by  subsequently  occurring  facts — ^in  this 
case  the  service  of  the  answer.  Cardozo,  J.,  in  Belmont  v.  Erie  R.  Co., 
52  Barb.  637,  651 ;  Goldenberg  v.  Adler  (Sup.)  123  N.  Y.  Supp.  387. 
389.  . 

A  further  analogy  in  support  of  the  right  to  serve  the  second  notice 
may  be  found  in  decisions  regarding  attachments: 

"We  see  no  reason  why  a  plaintiff,  after  having  obtained  one  warrant  of  at- 
tachment and  order  of  publication,  may  not  abandon  them  and  take  out  a  new 
attachment  and  order,  provided  this  course  is  not  pursued  for  the  mere  pur- 
pose of  vexation,  in  which  case  he  would  be  liable  for  the  damages  unneces- 
sarily occasioned."  Mojarrieta  v.  Snenz,  80  N.  Y.  547,  550;  lAdenburg  v. 
Commercial  Bank,  5  App.  Diy.  219,  39  N.  Y.  Supp.  119. 

Moreover,  upon  a  principle  akin  to  estoppel,  it  did  not  lie  in  the 
mouth  of  the  defendant — who,  at  the  time  the  second  notice  was  served, 
was  claiming  that  the  prior  notice  was  ineffective  because  of  the  ab- 
sence of  an  answer — ^to  assert  in  the  same  breath  that  the  first  notice 
precluded  a  second  notice  served  after  answer  interposed.  See  Sturm 
V.  Boker,  150  U.  S.  312,  14  Sup.  Ct.  99,  37  L.  Ed.  1093;  Davis  v, 
Wakelee,  156  U.  S.  680,  IS  Sup.  Ct.  555,  39  L.  Ed.  578.  Somewhat 
the  same,  if  not  exactly  that,  rule  was  applied  in  Gawthrop  v.  Leary, 
9  N.  Y.  Wkly.  Dig.  176,  where  the  General  Term  of  the  Common  Pleas 
held  that  a  first  order  for  examination  was  inoperative  because  the  wit- 
ness' fees  had  not  been  paid  and  that — 

"In  taking  advantage  of  this  Irregularity,  which  made  the  order  wholly 
ineffective,  defendant  cannot  be  allowed  to  plead  it  as  a  valid  outstanding  and 
operative  order  as  against  a  new  proceeding  under  section  872." 

[3]  Indeed,  not  only  was  plaintiff's  service  of  the  second  notice  aa 
implied  acquiescence  in  the  validity  of  defendant's  objection  (regard- 
less of  its  ultimate  merit),  but  that  implication  was  confirmed  by  the 
plaintiff's  express  offer  to  wjthdraw  the  first  notice.  That  offer  was 
under  the  circumstances  in  ftself  a  sufficient  warrant  for  the  second 
notice,  even  though  leave  to  withdraw  was,  for  reasons  not  material  to 
this  discussion,  refused  by  the  learned  judge  who  had  the  matter  under 
advisement.    Nor  are  any  of  these  considerations  affected  by  the  fact 
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that  defendant's  motion  to  vacate  Hie  first  notice  was  denied  on  Febru- 
ary 1st,  several  days  after  the  second  notice  had  been  served  on  Jan- 
nary  28th. 

In  my  opinion,  therefore,  plaintiff  was  at  liberty  to  treat  the  first 
order  as  wholly  ineffective,  and  defendant  was  in  substance  est(^ped 
from  contesting  that  position  so  long  as  he  had  himself  affirmatively 
made  the  same  claim.  The  second  notice  thereupon  became  proper, 
regular,  and  effective,  and  the  subpoena  thereunder  valid.  In  passing 
it  may  be  said  that  I  am  not  even  suggesting  that  notices  for  the  exam- 
ination of  parties  may  be  served  wimout  number  and  in  endless  suc- 
cession. Where  such  a  situation  is  presented  the  court  has  ample  power 
to  prevent  either  abuse  of  its  process  or  useless  and  vexatious  annoy- 
ance of  any  party  to  a  litigation. 

The  remaining  objections  to  the  notice,  which  refer  to  the  subject- 
matter  of  the  examination,  I  find  not  to  be  well  founded.  Moreover^ 
I  think  that  they  were  in  part  disposed  of  by  the  decision  of  the  court 
on  the  previous  motiozL 

Motipn  denied. 


(^1  App.  DlY.  344) 

RESSLER  et  al.y.  8AMPHIM0R  HOLDINQ  CORPORATION  et  al. 

(Snpreme  Court,  AppeUate  Division,  First  Department.    May  19,  1922.) 

i.  Action  ^=>38(2)— Complaint  held  to  state  but  a  tingle  cause  of  action,  for  re- 
scission of  land  contract  for  fraud  and  recovery  of  payments  made. 

Complaint  against  two  corporations  and  several  individuals  held  to 
state  but  a  sinKle  cause  of  action,  for  reaclSBlon  for  fraud  of  contract  of 
purchase  of  land  and  incidentally  for  recovery  of  payments  made;  the 
corporations,  one  of  which  executed  the  contract  as  vendor,  being  al- 
leged to  he  dummies  to  efTectuate  the  scheme  of  the  Individuals;  allega- 
tlnns,  fairly  Interpreted,  being  that  the  payments  were  to  the  vendor  com- 
pany, notwithstanding  one  of  them  Is  alleged  to  have  been  held  by  one  of 
the  individuals  as  attorney  for  said  company ;  no  separate  judgment  being 
sought  against  him,  but  all  being  sought  to  be  held  for  the  payments  be- 
cause of  participation  in  the  fraud  and  its  fruits ;  they  all  being  alleged 
to  be  financially  interested  in  the  premises  and  to  have  made  a  false 
representation,  and  the  payments  being  alleged  to  have  been  distributed 
by  the  vendor  company  among  others;  and,  fairly  construed,  the  com* 
plaint  being  that  all  the  defendants  conspired  to  defraud  plaintiffs. 

2.  Vendor  and  purchaser  ^s»  1 23— Necessary  elements  for  resoleslon  for  fraud 

held  s^own  by  purchaser's  complaint. 

Puroha.«*er's  complaint  for  rescission  for  fraud,  showing  defendants' 
representations,  their  falsity,  defendants'  knowledge  thereof,  plaintiffs* 
reliance  thereon  and  deception  thereby,  and  the  Injury  miflered  by  reason 
thereof,  held  to  contain  all  necessary  elements. 

3.  Vendor  and  porohater  ^=9 1 2^— Action  to  rescind  may  be  maintained  against  all 

parties  aotlUQ  through  dummy  vendor,  though  contraot  Is  unnecessarily  under 


Thongfa  contract  for  sale  of  land  executed  by  a  corporation  is  under 
seal,  yet,  this  being  unnecessary,  it  being  enough  that  it  be  in  writing, 
action  by  purchaser  for  rescission  for  fraud  and  recovery  of  payments 
made  may  be  maintained  not  only  against  the  corporations,  but  against 
individuals  alleged  to  have  been  financially  interested  in  the  premises 
and  to  have  t>&rtlcipated  in  the  fraudulent  representations,  and  to  have 
acted  through  the  corporation  as  a  dummy. 

For  other  eases  see  saae  topic  *  lUBT^NUMBKB  la  mU  Ker^Nwabeved  DlasM  *  ladeses 
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4.  VoRdor  and  purchaser  ^=9123— Purchaser  nay  maintain  action  In  equity  te 
rescind  und  to  recover  payments  made. 

Action  in  equity  may  be  maintained  by  purchaser  not  only  to  rescind 
the  contract,  but  as  incident  thereto  to  recover  payments  made. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  Resslei;  and  others  against  the  Samphimor  Hold- 
ing Corporation  and  others.  From  order  sustaining  demurrer  to  the 
amended  complaint,  plaintiffs  appeal.    Reversed,  with  leave  to  answer. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Alexander  Pfeiffer,  of  New  York  City  (Abraham  N.  Davis,  of  New 
York  City,  on  the  brief),  for  appellants. 

Joseph  G.  Abramson,  of  New  York,  City  (Henry  Waldman,  of  New 
York  City,  of  counsel),  for  respondents  Abramson  and  Tiffany  Realty 
Corporation. 

MERRELL,  J.  In  their  amended  complaint  the  plaintiffs  allege  that 
the  defendants  Samphimor  Holding  Corporation  and  Tiffany  Realty 
Company  are  domestic  corporations  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Neyr  York. 

Upon  information  and  belief,  the  plaintiffs  further  allege  in  their 
complaint  that  during  all  the  times  thereinafter  mentioned  the  defend- 
ants Morris  Schneider,  Samuel  Berlin,  and  PJiilip  Schapiro  were  di- 
rectors, officers,  and  stockholders  of  the  said  defendant  Samphimor 
Holding  Corporation,  and  as  such  would  be  financially  benefited  by 
the  consummation  of  the  transaction  thereinafter  in  said  complaint  set 
forth;  that  the  defendant  Joseph  G.  Abramson  was  an  attorney  and 
counselor  at  law,  and  was  the  attorney  for  the  said  defendant  Samphi- 
mor Holding  Corporation  and  for  Morris  Schneider,  Samuel  Berlin, 
and  Philip  Schapiro,  and  acted  for  each  of  said  defendants  in  the  trans- 
action therein  alleged ;  that  the  said  defendant  Abramson  was  also  an 
officer,  stockholder,  or  director  of  the  defendant  Tiffany  Realty  Cor- 
poration and  acted  as  its  attorney. 

The  plaintiffs  further  allege  upon  information  and  belief  that  at  all 
the  times  in  the  complaint  mentioned  the  defendant  Tiffany  Realty  Com- 
pany was  interested*  in  certain  real  property  in  the  complaint  described, 
either  as  owner  or  as  holder  of  a  contract  for  the  sale  or  purchase 
thereof,  and  that  the  said  Tiffany  Realty  Company  and  the  said  de- 
fendant Abramson,  by  reason  of  his  interest  in  said  realty  company, 
were  and  each  of  them  was  interested  in  the  sale  of  said  premises  to 
the  plaintiffs  and  derived  or  would  have  derived  material  benefit  upon 
the  consummation  of  said  sale  in  the  said  complaint  alleged,  and  that  at 
the  time  of  the  transaction  set  forth  in  the  complaint  the  said  defend- 
ant Abramson  was  or  had  been  financially  interested  in  the  said  prem- 
ises, either  as  owner  or  as  the  holder  or  as  stockholder  of  a  corpora- 
tion holding  a  contract  for  the  sale  or  purchase  of  the  same,  and  was 
financially  or  otherwise  interested  in  a  sale  to  plaintiffs  of  said  prem- 
ises. 

^9  For  oUi«r  QftBM  •—  same  topie  *  KBT-NUMBSR  in  «11  Key-NnmbOMd  Dlsesto  41  Indo* 
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Plaintiffs  further  allege  upon  infonnaticn  and  belief  that  on  or  about 
December  26,  1919»  all  of  t^e  defendants  herein  were  interested  finan- 
cially or  otherwise  in  certain  real  property  and  premises  known  as  and 
by  the  street  numbers  535,  537,  539,  and  541  West  163d  street,  in  the 
borough  of  Manhattan,  city  of  New  York,  which  premises  are  particu- 
larly described  in  said  complaint. 

Plaintiffs  further  allege  that  on  or  about  the  said  26th  day  of  De- 
cember, 1919,  they  entered  into  acertain  agreement  in  writing  with  the 
defendant  Samphimor  Holding  Cx>rporation  for  the  purchase  by  plain- 
tiffs and  the  sale  by  said  Samphimor  Holding  Corporation  of  tihe  said 
real  property,  a  copy  of  which  written  agreement  is  a^exed  to  and 
made  a  part  of  said  complaint 

Plaintiffs  further  allege  in  their  said  amended  complaint  that,  pur- 
suant to  said  contract,  the  plaintiffs  paid  to  the  defendants  the  sum  of 
$6,000  on  December  26,  1919,  and  the  sum  of  $5,000  on  February  11, 
1920,  s?iid  latter  siun  being  deposited  in  escrow  with  the  defendant  Jo- 
seph G.  Abramson  as  attorney  for  the  defendant  Samphimor  Hold- 
ing Corporation. 

The  plaintiffs  further  allege  that  at  the  time  said  agreement  was 
made  and  prior  thereto  the  defendants  and  each  of  them  represented 
and  warranted  to  the  plaintiffs  that  die  annual  gross  rentals  and  income 
from  said  premises  was  over  and  above  the  sirai  of  $34,000. 

Upon  information  and  belief  the  plaintiffs  allege  that  said  represen- 
tation and  warranty  was  false  and  fraudulent  and  was  known  so  to  be 
by  the  defendants  herein,  and  each  of  them,  and  said  warranty  and  rep- 
resentation was  made  by  the  defendants  and  each  of  them  for  the  pur- 
pose of  inducing  the  plaintiffs  to  enter  into  the  aforementioned  agree- 
ment, and  to  make  the  down  pasmients  above  mentioned  and  with  the 
intent  that  the  plaintiffs  should  rely  thereon  in  entering  into  said  agree-  ^ 
ment  and  making  said  payments ;  that  the  said  representation  and  war-  ' 
ranty  was  made  by  said  defendants  and  each  of  them  expecting  and 
intending  that  the  plaintiffs  should  rely  thereon  and  enter  into  the  said 
contract  and  make  said  payments  as  aforesaid  to  the  end  that  the  de- 
fendants and  each  of  them  would  derive  large  financial  benefits  from 
the  consummation  of  said  transaction  and  the  purihase  of  said  prem- 
ises by  the  plaintiffs. 

Plaintiffs  further  allege,  upon  information  and  belief,  that  the  afore- 
said representation  and  warranty  was  false  and  untrue  in  that  the  total 
gross  rental  of  said  premises  did  not  exceed  $30,000  per  annimi  at  the 
time  said  representation  and  warranty  was  made,  and  that  the  plain- 
tiffs were  wholly  ignorant  of  the  said  falsity  of  said  representation 
and  warranty,  the  truth  concerning  the  same  being  peculiarly  within 
the  knowledge  of  the  defendants  and  each  of  them ;  that  the  plaintiffs 
herein  relied  upon  the  said  representation  and  warranty  made  by  the 
defendants  and  entered  into  said  agreement  and  made  said  payments  re- 
lying thereon;  that  immediately  upon  ascertaining  the  falsity  of  said 
representation  and  warranty  the  plaintiffs  offered  to  rescind  the  afore- 
said agreement  and  demanded  of  the  defendants  and  each  of  them  a 
return  of  $11,000  paid  as  aforesaid,  together  with  the  sum  of  $2,000, 
expenses  incurred  for  counsel  fees  and  fees  for  the  examinatiou  of 


Digitized  by  VjOOQIC 


366r  194  NflSW  TORK  SXTPFLIQMISNT  (Sup.  CL 

the  title  to  said  premises,  but  the  defendants  refused  to  pay  said 
sum  or  any  part  thereof,  or  to  rescind  said  agreement ;  that  said  re|>- 
resentation  and  warranty  was  of  a  material  fact,  in  that  the  value  of 
said  premises  was  greatly  lessened  when  the  annual  rental  was  $30,000 
instead  of  $34,000,  as  represented;  and  that. the  plaintiffs  would  not 
have  entered  into  said  agreement  or  made  said  payments  had  th^ 
known  at  the  time  of  making  said  agreement  or  said  payments  that  said 
representation  and  warranty  made  by  the  defendants  and  each  of  them 
was  false  and  untrue ;  and  that  the  plaintiffs  have  been  greatly  dam- 
aged apd  injured  by  reason  of  said  false  representation  and  warranty 
and  by  the  falsity  of  the  same. 

Plaintiffs  further  allege,  upon  information  and  belief,  that  the  de- 
fendant Samphimor  Holding  Corporjjtion  is  insolvent  and  financially 
irresponsible,  and  that  a  money  judgment  against  it  would  be  ineffec- 
tual, for  the  reason  that  all  of  the  moneys  received  by  defendant  from 
the  plaintiffs  have  been  distributed  by  said  corporation  among  the  oth- 
er defendants. 

Upon  information  and  belief  the  plaintiffs  further  allege  that  the  in* 
dividual  defendants,  Schneider,  Berlin,  and  Schapiro  and  Abramson, 
were  the  managers  and  controlling  factors  of  the  corporate  defendants, 
and  personally  conducted  all  negotiations  relative  to  the  aforesaid 
agreement  and  its  execution;  that  they  individually  made  the  repre- 
sentation and  warranty  therei'nbefore  referred  to  in  their  own  behalf 
and  in  behalf  of  the  corporate  defendants ;  that  the  said  corporate  de- 
fendants were  merely  dummies  or  cloaks  for  the  individual  defendants, 
and  as  such  acted  merely  as  conduits  of  title  for  said  individuals. 

Alleging  that  the  plaintiffs  have  no  adequate  remedy  at  law,  judgment 
is  demanded :  First,  that  the  said  agreement  be  rescinded  by  reason  of 
the  false  and  fraudulent  representations  made  as  aforesaid;  second, 
that  the  defendants  be  adiudged  to  pay  to  the  plaintiffs  the  sum  of  $1 1,- 
000,  with  interest  on  $6,000  from  December  26,  1919,  and  on  $5,000 
from  February  11,  1920,  together  with  the  sum  of  $2,000  for. expenses 
incurred  for  counsel  fees  and  the  examination  of  title ;  and  third  that 
the  plaintiffs  have  such  other  and  further  relief  as  in  the  premises  will 
be  just  and  proper,«ogether  with  the  costs  and  disbursements  of  the  ac- 
tion. 

To  this  complaint  the  defendants  demurred,  the  defendants  Samphi- 
mor Holding  Corporation,  Morris  Schneider,  Samuel  Berlin,  and  Phil- 
ip Schapiro  uniting  in  one  demurrer,  and  the  other  defendants  uniting 
in  another.  The  said  separate  demurrers  are  substantially  alike,  each 
setting  forth  three  grounds  of  demurrer:  First,  that  two  causes  of  ac- 
tion have  been  improperly  united,  one  being  for  the  rescission  of  said 
contract  between  the  plaintiffs  and  the  defendant  Samphimor  Holding 
Corporation  and  damages  incidental  thereto,  and  the  other  cause  of  ac- 
tion being  a  claim  to  recover  the  sum  of  $5,(XX)  from  the  defendant  Jos- 
eph G.  Abramson  for  money  alleged  to  have  been  deposited  with  him  in 
trust  or  in  escrow,  and  therefore  by  virtue  of  another  agreement ;  that 
it  appears  upon  the  face  of  the  complaint  that  said  causes  of  action  so 
united  are  inconsistent  and  do  not  apply  to  any  one  of  subdivisions  1 
to  9  of  section  484  of  the  Code  of  Civil  Procedure,  da  not  affect  all 
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of  the  parties  to  the  action^  and  did  not  arise  out  of  the  same  transac- 
tion or  transactions  connected  with  the  same  causes  of  action ;  second, 
that  causes  of  action  have  been  improperly  united  in  the  complaint, 
in  that  an  equitable  action  for  rescission  of  the  contract  given  by  the 
defendants  herein  has  been  joined  with  a  cause  of  action  to  recover  of 
the  defendant  Abramson  the  said  siun  of  $3,000;  third,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  issue  of  Uiw  herein  raised  by  said  demurrers  came  on  to  be  heard 
upon  plaintiffs'  notice  of  motion  for  an  order  overruling  said  demurrers 
and  for  judgment  in  plaintiffs'  favor  thereon.  The  learned  court  at 
Special  Term  sustained  said  demurrers  upon  the  ground  that  the  action 
was  for  a  rescission  of  contract  for  the  purchase  by  plaintiffs  from 
the  defendant  Samphimor  Holding  Corporation  of  said  real  estate,  and 
could  not  be  maintained  against  any  defendant  other  than  the  defend- 
ant Samphimor  Holding  Corporation,  and  that  the  facts  alleged  in  the 
complaint  were  not  sufficient  to  warrant  the  plaintiffs  in  joining  the 
other  defendants  as  parties. 

[  1  ]  We  are  of  the  opinion  that  the  court  erred  in  thus  sustaining  de- 
fendants' demurrers  to  said  complaint.  It  seems  to  us  that  but  one 
cause  of  action  is  set  forth  and  alleged  in  said  amended  complaint, 
namely,  for  a  rescission  of  the  contract  therein  alleged  by  reason  of  the 
false  and  fraudulent  representations  made  by  the  defendants  and  eadi 
.  of  them  whereby  the  plaintiffs  were  induced  to  enter  into  said  contract, 
and,  incidentally,  for  the  recovery  back  from  all  of  the  defendants  of 
the  moneys  paid  down  thereon.  The  allegations  of  the  complaint  plain- 
ly set  forth  that  the  corporate  defendants  are  dummies  organized  and 
created  as  conduits  to  effectuate  the  fraudulent  scheme  of  the  individ- 
ual defendants  whereby  said  individual  defendants  sought  to  enrich 
themselves  at  the  expense  of  the  plaintiffs.  Fairly  interpreted,  the  com- 
plaint alleges  that  both  the  $6,000  and  the  $5,000  payments  were  made 
to  the  defendant  Samphimor  Holding  Corporation,  although  the  latter 
payment  is  alleged  to  have  been  held  by  the  defendant  Abramson  as 
the  attorney  for  said  holding  corporation.  No  separate  judgment  is 
sought  herein  against  the  defendant  Abramson,  but  he  and  all  of  the 
defendants  are  sought  to  be  held  liable  for  said  down  payments  by  rea- 
son of  their  several  participation  in  the  alleged  fraud  and  in  the  fruits 
thereof.  The  allegation  of  the  complaint  is  that  all  of  the  defendants 
were  financially  interested  in  the  premises  in  question  and  would  finan- 
cially profit  if  the  deal  went  through,  and  that  all  of  them  falsely  rep- 
resented to  the  plaintiffs  that  the  annual  income  and  rentals  from  said 
real  property  amounted  to  $34,000.  Moreover,  it  is  alleged  in  the  com- 
plaint that  the  $11,000  which  was  paid  by  the  plaintiffs  upon  said 
contract  was  distributed  by  the  Samphimor  Holding  Corporation 
among  all  of  the  other  defendants  herein.  It  seems  very  dear  to  us 
that  but  a  single  cause  of  action  is  alleged  and  set  forth  in  said  com- 
plaint, namely,  for  equitable  relief  to  obtain  a  rescission  of  the  con- 
tract by  reason  of  the  false  representations  made  by  the  defendants 
to  the  plaintiffs  whereby  the  plaintiffs  were  induced  to  enter  into  the 
same,  £^nd,>  as  incidental  relief,  that  the  plaintiffs  recover  of  the  defend- 
ants who  have  received  as  the  iivails  of  the  fraud  the  moneys  which 
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the  plaintiffs  have  paid  thereon.  The  fair  construction  of  the  com- 
plaint is  that  all  of  the  defendants  conspired  together  for  the  purpose 
of  defrauding  the  plaintiffs  to  their  injury.  We  therefore  think  there 
is  no  misjoinder  of  causes  of  action  herein. 

[2]  The  necessary  elements  in  an  action  for  fraud  and  deceit  upon 
which  to  base  the  judgment  prayed  for  appear  in  said  amended  com- 
plaint, namely,  the  representations  made  by  the  defendants,  their  fal- 
sity, and  the  defendants'  knowledge  thereof,  plaintiffs'  reliance  thereon, 
and  deception  thereby,  and  the  injury  suffered  by  reason  thereof. 

[3,  4]  The  defendants'  main  attack  upon  the  complaint  is  that,  the 
contract  for  the  sale  of  said  real  property  being  under  seal,  only  the 
Samphimor  Holding  Corporation,  which  executed  the  same,  can  be 
held.  The  answer  to  this  is  that  the  law  did  not  require  that  said  con- 
tract be  under  seal,  and  that  therefore  all  of  the  parties,  acting  through 
the  instrumentality  of  their  dummy  corporation,  are  to  be  held  liable 
in  an  action  to  rescind  said  contract  The  only  requirement  that  refers 
to  a  contract  for  the  sale  of  real  property  is  that  it  shall  be  in  writing, 
expressing  the  consideration  and  subscribed  by  the  party  to  be  bound 
thereby  or  by  his  duly  authorized  agent.  Worrall  v.  Munn  &  Prall,  5 
N.  Y.  229,  55  Am.  Dec.  330;  Wood  v.  Auburn  &  R.  R.  Co.,  8  N.  Y. 
160,  167;  Ford  v.  Williams,  13  N.  Y.  577,  585,  67  Am.  Dec.  83;  Real 
Property  Law  (Consol.  Laws,  c.  50),  §  259. 

Upon  the  trial  of  the  action,  under  the  allegations  of  the  complaint, 
the  plaintiffs  may  show  that  the  contract  in  fact  was  entered  into  by 
the  Samphimor  Holding  Corporation  as  agent  for  the  other  defendants. 
An  tmdisclosed  principal  may  enforce  a  contract  under  seal  the  same 
as  though  it  were  not  sealed.  Briggs  v.  Partridge, '64  N,  Y.  357,  362, 
21  Am.  Rep.  617;  City  Trust,  Safe  Deposit  &  Surety  Co.  v.  American 
Brewing  Co.,  182  N.  Y.  285,  293,  74  N.  E.  948.  The  allegations  of 
the  complaint  plainly  charging  all  of  the  defendants  with  participa- 
tion in  the  fraud,  though  in  fact  under  the  seal  of  the. corporate  de- 
fendant Samphimor  Holding  Corporation,  alleged  in  the  complaint  to 
be  no  more  than  the  dummy  of  the  defendants,  should  not  be  an  insur- 
mountable obstacle  in  obtaining  a  rescission  of  said  contract  The 
present  action  is  in  equity  to  obtain  a  rescission  of  the  contract  fraudu- 
lently obtained  by  the  defendants  from  the  plaintiffs,  and  a  court  of 
equity  will  assume  and  retain  jurisdiction  to  completely  adjudicate  the 
controversy  between  all  of  the  parties  to  the  action.  Mack  v.  Latta, 
178  N.  Y.  525,  71  N.  E.  97, 67  L.  R.  A.  126. 

The  recent  case  of  Kaston  v.  Zimmerman,  192  App.  Div.  511,  183 
N.^Y.  Supp.  615,  is  directly  in  point.  In  that  case  Mr.  Justice  Laughlin, 
writing  for  this  court,  said  (192  App.  Div.  at  page  513, 183  N.  Y.  Supp. 
at  page  617) : 

"I  deem  it  now  well  settled  In  this  jurisdiction  that,  if  the  purchaser  has 
Just  ground  for  rescinding  sudi  a  contract,  he  may  either  elect  to  rescind  and 
bring  an  action  to  recover  the  money  paid,  or  he  may  sue  in  equity  for  a 
rescission,  and  upon  rescission,  as  incidental  relief,  recover  at  least  the  down 
payment,  although  he  would  not  have  a  lien  therefor." 

In  his  opinion  in  Davis  v.  Rosenzweig  Realty  Operating  Co.,  192  N. 
Y.  128,  84  N.  E.  943,  20  L.R.  A.  (N.  S.)  175,  127  Am.  St.  Rep.  890, 
Judge  Vann,  writing  for  the  Court  of  Appeals,  quoted  with  approval 
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from  24  American  &  English  Encyclopedia  of  Law  (2d  Ed.)  615,  as 
follows : 

"Wbere  the  complaint  in  equity  seeks  to  have  a  oontract  totally  rescinded 
and  declared  void  for  fraud,  the  fact  that  he  seeks  also  a  recovery  of  money  is 
not  sufficient  ground  for  the  refusal  of  the  court  to  entertain  Jurisdiction,  for 
in  an  action  at  law  the  recovery  of  money  is  the  principal  object,  while  in  thb 
suit  in  equity  the  rescission  of  the  contract  is  the  principal  matter  of  relief, 
and  the  recovery  of  money  is  merely  an  incidental,  although  a  necessary  con- 
sequence ;  hence  the  court,  being  properly  in  possession  of  the  cause  for  the 
purpose  of  granting  pur^  equitable  relief,  will  proceed  to  do  complete 
justice  between  the  parties,  although  a  part  of  the  relief  granted  is  purely 
legal  in  its  naturei  This  principle  is  in  full  accordance  with  the  broader 
principle  *of  equity  that  in  all  cases  of  fraud,  if  the  party  defrauded  is  en- 
titled to  any  equitable  relief  as  to  the  oontract  in  which  he  has  been  defraud- 
ed, and  if  it  is  necessary  for  him  to  establish  the  fraud  in  order  to  obtain  this 
relief,  the  court  wlU  grant  him  full  and  entire  relief,  notwithstanding  that  as 
to  a  part  thereof  he  has  a  perfect  remedy  in  an  action  for  damages  at  law.* 

Upon  the  foregoing  authority  there  can  be  no  question  of  the  right 
of  the  plaintiffs  to  maintain  this  action  in  equity  against  all  of  the  de- 
fendants to  obtain  a  rescission  of  said  contract  and  incidentally  to  re- 
cover of  defendants  the  moneys  paid  down  thereon,  which  moneys 
have  been  distributed  by  the  defendant  Samphimor  Holding  Corpora- 
tion among  all  of  the  other  defendants.  The  plain  allegations  of  the 
complaint  are  to  the  effect  that  all  of  the  defendants  participated  in  the 
fraud  and  were  financially  interested  in  the  consummation  and  sale  of 
said  premises,  and  that  all  would  have  benefited  thereby,  and  that  all 
shared  in  the  moneys  pjud  by  plaintiffs  thereon.  In  Mayer  v.  Phoenix 
Assur.  Co.,  124  App.  I>iv.  241, 108  N.  Y.  Supp.  711,  the  court  said: 

"In  equity  it  is  proper  to  Join  as  defendants  in  one  action  different  per- 
sons guUty  of  independent  acts  which  combine  to  produce  an  injury  to  the 
plaintiff.  *  *  ♦  Much  more  is  it  proper  to  Join  defendants  whose  Joint  act 
produces  the  Injury." 

The  citation  of  Authorities  should  not  be  required  in  support  of  such 
equitable  doctrine. 

The  appellants  concede  that  they  cannot  recover  in  this  action  the  ex- 
pense incurred  by  them  for  the  examination  of  the  title  to  the  premises 
contracted  to  be  sold  and  for  counsel  fees,  thereby  eliminating  the  item 
of  $2,000  alleged  to  have  been  incurred  by  plaintiffs  therefor. 

We  are  of  the  opinion,  therefore,  that  the  court  improperly  sustained 
defendant's  demurrers  to  the  complaint,  and  that  the  order  appealed 
from  should  be  reversed,  with  $10  costs  and  disbursements,  and  said 
demurrers  overruled,  with  $10  costs,  with  leave  to  the  defendants  to 
withdraw  the  same  and  answer  upon  payment  of  said  costs.  All  con- 
cur. 

194N.T.S.— 24 
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KINGS  COUNTY  TRUST  CO-  V.  LAW  et  aL  Stato  Tax  Canmlssloa. 

(Supreme  Ckiurt,  Appellate  Division,  Third  Department.    May  3,  li»22.) 

1.  Taxation  «=>363!/2,  New,  vol.  18  Key-No.  Sorlea-"Net  looome"  Is  gross  Ib- 
*       come,  less  deductions. 

The  **net  Income"  on  which  the  income  tax  is  Impoeed  by  Tax  Law,  i 
359,  la  the  gross  income,  l^s  the  deductions  allowed. 

[Ed.  Note.— For  otjier  definitions,  see  Werda  and  Phrases,  First  and 
Second  Series,  Net  Income.] 

2.  Taxation  <g=»363'/2,  New,  vol.  18  Koy-No.  Series— Income  from  estate  dariag 

year  allowed  for  settlement  became  part  of  body  of  estate,  and  taxable. 

Notwithstanding  that  the  residuary  legatee  of  an  estate  was  an  educa- 
tional institution,  the  income  during  the  year  allowed  for  settlement  of 
the  estate  passed  Into  the  estate  and  became  a  part  of  It  for  distribution, 
.  and  after  payment  of  other  legacies  the  remainder  of  the  estate,  including 
such  part  of  the  income  as  had  not  been  disbursed,  was  the  residuum; 
and  where  the  income  from  an  estate  on  December  31,  1920,  was  still  a 
part  of  the  estate,  and  had  not  as  yet  been  paid  over  for  an  edncational 
purpose,  the  Income  was  part  of  the  net  Income  of  the  estate  rec^ve^ 
"during  the  period  of  administration  or  settlement  of  the  estate,"  and  waa 
subject  to  tax  under  Tax  Law,  §  359. 

Certiorari  to  State  Tax  Commission, 

Proceedings  by  the  Kings  County  Trust  Company,  as  executor  of  the 
last  will  and  testament  of  William  F.  Armstrong,  against  Walter  W. 
Law,  Jr.,  and  others,  constituting  the  State  Tax  Commission.  From  a 
determination  of  the  Commission,  denying  a  resettlement  of  the  income 
tax,  as  shown  on  the  return  made  under  protest,  relator  brings  cer- 
tiorari.   Determination  of  Tax  Commission  approved.    Case  remitted. 

Certiorari  order,  granted  out  of  the  Supreme  Court  at  the  Albany  Special 
Term,  and  entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
16th  day  of  December,  1921,  directed  to  Walter  W.  Law,  Jr.,  and  others,  con- 
stituting the  state  tax  commission  of  the  state  of  New  York  commanding  them 
to  certify  and  return  to  the  office  of  the  clerk  of  the  County  of  Albany  all 
their  proceedings  had  in  assessing  an  income  tax  against  the  estate  of 
WiUiam  F.  Armstrong,  deceased.  The  relator,  the  Kings  County  Trust 
Company,  as  one  of  the  executors  of  the  last  will  and  testament  of  WlUiam  P. 
Armstrong,  deceased,  on  the  15th  day  of  April,  1921,  filed  with  the  New 
York  state  income  tax  bureau  a  return  of  the  income  from  the  estate  of  Wil- 
liam F.  Armstrong  from  May  2,  1920,  the  date  of  his  death,  to  and  in- 
eluding  December  31,  1920,  showing  the  net  income  to  be  $68,784.41,  and 
computing  the  income  tax  to  be  $1,463.64.  With  this  return  It  filed  a 
protest,  because  the  major  portion  of  the  estate  passed  by  the  terms  of 
the  will  to  corporations  organized  and  operated  exclusively  for  religious, 
charitable,  scientitic  or  educational  purposes,  and  no  part  of  the  net  earn- 
ings inured  to  the  benefit  of  any  private  stockholder  or  individual,  the 
major  portion  of  the  income  included  in  said  return  followed  the  gifts 
set  forth  and  described  in  said  notice,  and,  by  imposing  a  tax  upon  the  net 
income  of  the  estate,  there  was  being  taxed  income  which  is  intended  by 
subdivision  G  of  section  359,  Tax  Law,  being  Consol.  Laws,  a  60  (chapter  827 
of  the  laws  of  1919  [sic]),  to  be  exempt  from  taxation. 

By  the  terms  of  the  wiU  legacies  were  given  in  the  following  aggregate 
amounts: 

In  trust  to  Individuals $480,000.00 

General  legacies  to  individuals 239J16.50 

General  legacies  to  charitable  and  educational  institutions 875,000.00 

Total    $1,094,716-60 

The  total  asset%  of  the  estate  were  $1,961,314.35;  total  deduction^  $138^« 
121.45— leaving  a  net  estate  of  $1,822,192.90. 
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The  residuary  ie^tee  is'  Wesleyan  tJniveri^ty  and  the  amount  of  the  resid* 
uum  is  $727,476.40.  Althongb  the  record  does  not  show  it,  we  are  informed 
by  the  briefs  that  since  January  1,  1921,  an  accounting  has  been  had  and  the 
legacies  paid  over.  After  the  hearing  a  resettlement  of  the  computation  as 
made  in  the  return  was  denied,  and  this  appeal  was  taken. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELUXiG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Brower,  Brower  &  Brower,  of  Brooklyn  (Ernest  C  Browcr,  of 
Brooklyn,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (James  S.  Y.  Ivins  and  Laurence 
Graves,  both  of  Albany,  of  counsel),  for  defendants. 

VAN  KIRK,  J.  It  is  claimed  that  the  a^iount  of  tax  returned  and 
paid  under  protest  is  too  large,  and  that  the  tax  commission  should 
have  recomputed  the  amount  of  the  tax.  The  relator  consents  that 
the  income  of  the  estate  to  the  Amount  of  $19,173.70  is  subject  to  the 
tax  for  the  following  reason :  The  legacies  in  trust  to,  individuals  in 
the  aggregate  sum  of  $480,000  carry  interest  at  6  per  cent,  from  the 
death  of  the  testator,  which  interest  is  $19,173.70.  This  income  is  sub- 
ject to  the  tax  and  must  be  paid  by  the  executors.  The  tax  upon  this 
amotmt  is  $263.47. 

As  to  the  balance  of  the  income,  the  contention  seems  to  be  that, 
because  the  major  portion  of  the  other  legacies  is  given  to  charitable 
and  educational  institutions  and  the  major  portion  of  the  income  fol- 
lows these  gifts,  it  is  exempt  from  the  income  tax  under  section  359. 
subd.  2  (g),  of  the  Tax  Law  (as  added  by  Laws  1919,  c.  627).  The 
general  legacies  do  not  draw  interest  until  one  year  after  the  granting 
of  letters  testamentary  and  the  income  follows  the  bequest  to  the  re- 
siduary legatee,  Wesleyan  University,  an  educational  institution.  Chir 
discussion  applies  only  to  this  "balance  of  the  income." 

The  income  tax  is  imposed  by  section  351  of  the  Tax  Law,  as  added 
by  Laws  1919,  c.  627,  upon  the  net  income  of  the  taxpayer  for  the  tax- 
able year.  By  section'  365  of  the  Tax  Law  (added  by  Laws  1919,  c. 
627,  as  amended  try  Laws  1920,  c.  695),  the  tax  so  imposed  applies  to 
estates.    This  section,  so  far  as  material  here,  provides  as  follows : 

**Esiate9  and  Trusts. — 1.  The  tax  Imposed  by  this  article  ahall  apply  to 
estates  and  trusts,  which  tax  shall  be  levied,  collected  and  paid  annually 
upon  and  with  respect  to  the  income  of  estates  or  of  any  kind  of  property 
held  in  trust,  including: 

"a.  Income  received'  by  estates  of  deceased  persons  during  the  period  of 
administration  or  settlement  of  the  estate.    *    *    * 

"2.  The  fiduciary  shall  be  responsible  for  malting  the  return  of  Income  for 
the  estate*or  trust  for  which  he  acts,  whether  such  income  be  taxable  to  the 
estate  or  trust  or  to  the  beneficiaries  thereof.  The  net  income  of  an  estate 
or  trust  shall  be  computed  In  tho  same  manner  and  on  the  same  basis  as 
provided  in  this  article  .for  individual  taxpayers,  except  that  there  shall 
also  be  allowed  as  a  deduction  any  part  of  the  gross  income  which,  pursuant 
to  the  terms  of  the  will  or  deed  creating  the  trust,  is  during  the  taxable 
year  paid  to  or  permanently  set  aside  for  *'  *  •  any  corporation  or  as- 
sociation, organized  and  operated  exdusirely  for  religious,  charitable,  scien- 
tifie  or  educational  purposes  *  *  *  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual." 

This  exception^  allowing  a  deduction,  does  not  cover  the  income  in 
dispute  here,  becatise  it  is  not  by  the  terms  of  the  will  during  the  tax* 
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able  year  paid  to,  or  permanently  set  aside  for,  a  charitable  or  educa- 
tional institution ;  none  of  the  l^acies  draw  interest  until  one  year  after 
the  granting  of  letters  testamentary,  which  had  not  expired  on  Decem- 
ber 31,  1920,  and  fio  part  of  the  income  was  in  fact  paid  to,  or  per- 
manently set  aside  for,  any  legatee. 

[1]  The  "net  income"  is  the  gross  income,  less  the  deductions  al- 
lowed. Tax  I,aw,  §  357,  as  added  by  Laws  1919,  c.  627.  Gross  income 
is  defined  in  section  359  of  the  Tax  Law  (added  by  Laws  1919,  c.  627, 
as  amended  by  Laws  1920,  c.  (695),  which,  so  far  as  material  here,  pro- 
vides : 

"The  term  'gross  Income*— 

"1.  Includes  gains,  profits  and  income  derived  •  *  *  from  interest, 
rent,  dividends,  securities,  ♦  ♦  ♦  or  gains  or  profits  and  income  derived 
from  any  source  whatever,  Mncluding  gains  or  profits  or  income  derived 
through  estates  or  trusts  by  the  beneficiaries  thereof,  whether  as  distributed 
or  distributable  shares.  The  amount  of  all  such  items  shall  be  Included  in 
the  gross  income  for  the  taxable  year  in  whi(di  received  by  the  taxpayer 
♦    ♦    ♦  ;    but  . 

"2.  Does  not  include  the  following  items  which  shall  be  exempt  from  taxa- 
tion under  this  article:    ♦     ♦    ♦ 

"g.  Income  received  by  any  officer  of  a  religious  d^iomination  or  by  any 
Institution,  or  trust,  for  moral  or  mental  improvement,  religious,  Bible,  tract, 
charitable,  benevolent,  fraternal,  missionary,  hospital,  infirmary,  educational^ 
scientific,  literary,  library,  patriotic,  historical,  or  cemetery  purposes,  or  for 
the  enforcement  of  laws  relating  to  children  or  animals,  or  for  two  or  more 
of  such  purposes,  if  such  income  b^  used  exclusively  for  carrying  oat  one  <Hr 
more  of  such  purposes." 

This  exemption  provided  in  paragraph  "g"  is  the  provision  relied 
upon  by  the  relator. 

[2]  The  income  during  the  year  allowed  for  settlement  of  an  estate 
passes  into  the  estate,  and  becomes  a  part  of  the  estate  for  distribution 
under  the  terms  of  the  will,  after  the  payment  of  debts  and  administra- 
tion expenses  (including  in  this  case  the  payment  of  the  transfer  and 
inheritance  taxes  under  paragraph  45th  of  the  will),  and,  after  the 
payment  of  the  legacies,  the  remainder  of  the, estate,  including  such 
part  of  the  income  as  has  not  been  disbursed,  is  the  residuum  of  the 
estate.  The  income  of  this  estate  as  such  did  not  become,  during  the 
taxable  year,  the  property  of  any  legatee,  but  rather  became  a  part 
of  the  body  of  the  estate.  No  officer  of  a  religious,  charitable,  or  edu- 
cational institution  had  received  it.  No  part  of  it  was  set  aside  for 
any  other  purpose  than  that  of  settling  the  estate.  The  will  makes  no 
provision  for  setting  aside  any  part  of  this  income  for  any  particular 
purpose.  On  December  31,  1920,  this  income  was  still  a  part  of  the 
estate,  and  was  not  yet  devoted  to  a  religious,  charitable,  or  educational 
purpose. 

The  executors  as  such  received  the  income,  and  they  did  not  as 
officers  of  such  institution  receive  it,  nor  had  they  used  it  for  such 
institution.  This  income,  at  the  time  the  return  was  made,  was  a  part 
of  the  net  income  of  the  estate,  received  "during  the  period  of  adminis- 
tration or  settlement  of  the  estate,"  and  was  subject  to  the  tax.  How- 
ever much  one  appreciates  the  value  to  the  state  and  the  people  of  the 
state  of  such  institutions,  and  however  much  one  may  desire  to  encour- 
age them  and  see  them  maintained  ih  strength  and  efficiency,  we  are 
bound  by  the  provisions  of  the  statute  which  control  here;  and  wo 
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must  hold  ^t  the  determination  of  the  tax  commission  was  in  obe^ 
dience  to  the  statute. 

The  record  contains  neither  the  will,  nor  the  tax  return.  The  brief 
of  the  relator  sets  forth  a  copy  of  the  will  and  refers  to  real  estate  mei;i- 
tioned  in  schedules  of  the  tax  return.  The  copy  of  the  will  contains 
no  devise  of  real  estate,  but  gives  power  of  sale  to  the  executors  and 
trustees.  The  attorney  for  3ie  tax  commission  requests  that,  since 
there  may  be  income  from  real  estate,  which  would  not  be  taxable, 
and  a  recomputation  of  the  tax  in  that  respect  might  be  proper,  the 
matter  be  remanded  to  the  tax  commission,  to  take  such  proof  as  to 
this  income,  if  any.    We  have  concluded  to  comply  with  this  request. 

The  determination  of  the  tax  commission  should  therefore  be  con- 
firmed in  all  respects,  except  as  to  income  from  real  estate,  which  is 
not  taxable,  if  there  be  such,  and  the  case  is  sent  back  to  the  tax  com- 
mission to  take  proof  in  that  respect  only,  and,  if  there  be  such  nontax- 
able income,  to  so  modify  its  computation.    All  concur. 

The  determination  of  the  tax  commission  upon  this  record  is  ap- 
proved, but,  at  the  request  of  the  attorney  for  the  tax  commission,  the 
case  is  remitted  to  the  tax  commission  to  take  proof  as  to  income  from 
real  estate,  and  whether  such  income,  if  any,  is  taxable,  and,  if  neces- 
sary, to  recompute  the  tax  in  harmony  with  the  opinion  herein. 


(201  App.  Diy.  627) 

GOLDEY  V.  BIERMAN. 

(Stipreme  Court,  AppeUate  Division,  First  Department    June  2,  1022.) 

1.  Aotien  es»57(2)— Aotlons  may  be  consolidated,  though  they  are  between  dif- 

ferent partiee  and  could  net  formerly  be  Joined. 

Under  CiTil  Practice  Act,  §  96,  permitting  consolidation  of  actions 
whenever  possible  without  prejudice  to  substantial  rights,  and  section  97 
thereof,  t)ermitting  the  Supreme  Court  by  order  to  remove  an  action  pend- 
ing in  another  court  for  consolidation  with  an  action  brought  in  \  the  Su- 
preme Court,  It  is  no  longer  necessary  under  either  section  that  both  ac- 
tions be  in  the  name  of  the  same  plaintiff  and  against  the  same  defendant, 
or  be  such  as  might  be  Joined  under  the  Code  of  Civil  Procedure,  as 
formerly  required  by  sections  817  and  818  thereof. 

2.  Action  <gz:»57(f)— To  dissolve  partnership  held  properly  consolidated  with  an 

notion  in  another  court. 

Where  an  action  was  brought  In  the  Supreme  Court  for  dissolution,  ac« 
counting,  and  sale  of  assets  of  a  partnership,  and  defendant  thereupon 
brought  action  against  plaintiff  in  the  Municipal  Court  of  the  City  of 
New  York  for  breach  of  an  alleged  agreement  to  buy  an  interest  in  a  lease 
of  an  office  occupied  by  the  partnership,  an  order  removing  the  latter  ac- 
tion and  consolidating  it  with  the  former  was  proper,  under  CivH  Practice 
Act,  f  97,  authorizing  such  removal  and  consolidation  by  order  of  the 
Supreme  Court,  and  section  96  thereof,  permitting  consolidation  when- 
ever possible  without  prejudice  to  substantial  rights. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Abert  Goldey  against  William  Bierman.  From  an  order 
of  the  Special  Term,  removing  an  action  by  William  Bierman  against 
Abert  Goldey  pending  in  the  Municipal  Court  of  the  City  of  New 
York,  Borough  of  Brooklyn,  Fifth  District,  and  consolidating  it  with 
this  action,  defendant  appeals.    Order  affirmedi 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ.  —        '    .    i 
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Stroock  &  Stroock,  of  New  York  City  (I.  B.  Levine,  of  New  York 
City,  of  counsel),  for  appellant, 

Grauer  &  Rathkopf,  of  New  York  City  (Joseph  G.  Grauer,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWLING,  J.  This  action  was  begun  by  the.  personal  service  of 
the  summons  and  complaint  herein  upon  the  defendant  on  November 
26,  1921,  and  is  brought  for  the  dissolution  of  a  copartnership  between 
the  parties  entered  into  on  or  about  August  15,  1921,  whereby  they 
became  copartners  under  the  name  "New  York  Urologic  Institute," 
and  for  an  accounting  of  the  said  copartnership,  as  well  as  for  a  sale 
of  its  assets. 

After  the  service  of  the  summons  and  complaint  herein,  and  on  No- 
vember 29,  1.921,  the  defendant  herein  caused  to  be  served  upon  the 
plaintiff  in  this  action  a  summons  and  complaint  in  an  action  brought  in 
the  Municipal  Court  of  the  City  of  New  York,  Borough  of  Brooklyn, 
Fifth  District,  from  which  complaint  it  appears  that  defendant  herein 
seeks  to  recover  in  said  Municipal  Court  action  the  sum  of  $1,000, 
under  an  agreement  alleged  to  have  been  made  between  the  parties  on 
November  6,  1921,  whereby  this  plaintiff  is  alleged  to  have  agreed  to 
pay  to  this  defendant  the  sum  of  $1,034.07  on  November  7,  1921,  in 
consideration  that  this  defendant  would  vacate  the  office  occupied  by 
said  Urologic  Institute  and  would  assign  to  this  plaintiff  all  his  right, 
title,  and  interest  in  and  to  the  lease  of  the  said  office,  and  to  all  person- 
al property  therein  contained,  except  certain  personal  property  be- 
longing exclusively  to  the  defendant.  This  defendant  in  said  suit 
claimed  that  he  had  vacated  the  office  and  complied  with  all  the 
terms  and  conditions  of  the  agreement,  or  offered  so  to  do,  and  de- 
manded pa)mrient  of  the  money  in  question,  which  had  been  refused. 

This  plaintiff,  on  December  1,  1921,  obtained  an  order  to  show  cause 
fn  this  action  why  the  trial  of  the  action  in  the  Municipal  Court  should 
not  be  stayed,  and  that  action  removed  from  the  Municipal  Court  and 
consolidated  with  the  present  action.  That  motion  was  granted.  From 
the  order  entered  thereupon,  the  present  appeal  is  taken. 

[1]  Section  96  of  the  Civil  Practice  Act  provides  that  an  action  may 
be  severed  and  actions  may  be  consolidated  whenever  it  can  be  done 
without  prejudice  to  a  substantial  right.  Section  97  of  the  same  act 
provides  that,  where  one  of  the  actions  is  pending  in  the  Supreme  Court 
and  another  is  pending  in  another  court,  the  Supreme  Court  may  by  or- 
der remove  to  itself  the  action  in  the  other  court,  and  consolidate  it  with 
that  in  the  Supreme  Court.  These  sections  make  a  substantial  change 
in  the  former  provisions  of  the  Code  of  Civil  Procedure.  By  sections 
817  and  818  thereof,  to  enable  the  court  to  consolidate  two  or  more  ac- 
tions, or  to  remove  to  itself  an  action  in  another  court  and  consolidate 
it  with  the  Supreme  Court  action,  it  was  necessary  that  the  actions 
should  be  in  the  name  of  the  same  plaintiff  and  a^inst  the  same  de- 
fendant, as  well  as  that  the  causes  of  action  should  be  such  as  might  un- 
der the  then  provisions  of  the  Code  be  joined.  The  new  Civil  Practice 
Act  contains  no  such  limitation,  and  empowers  the  court  to  remove  and 
consolidate  actions  whenever  it  can  be  done  without  prejudice  to  a  sub- 
stantial right. 

[2]  In  the  cases  now  before  us  the  first  step  was  taken  by  the  plain- 
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tiff  in  the  present  action,  the  summons  in  which  was  dated  November 
25,  1921,  and  service  was  made  upon  the  defendant  personally  on  No- 
vember 26,  1921.  The  defendant  herein  took  the  first  step  in  his  Mu- 
nicipal Court  action  on  the  day  of  service  of  the  summons  in  the  present 
suit  upon  him,  November  26,  1921,  and  the  summons  was  served  No- 
^rember  29,  1921.    Therefore  the  priority  of  action  is  with  the  jJaintiff. 

No  good  reason  has  been  presented  why  the  discretion  of  the  court 
should  not  be  exercised  in  favor  of  the  plaintiff's  application,  nor  is 
any  satisfactory  reason  advanced  why  the  defendant  would  be  prej- 
udiced by  the  relief  sought.  The  two  causes  of  action  arose  out  of  the 
same  relationship  existing,  between  the  parties  in  the  conduct  of  the 
New  York  Urological  Institute,  which  the  plaintiff  claims  was  conduct- 
ed by  the  copartnership,  the  dissolution  of  which  he  seeks,  as  well  as  an 
accounting  and  sale  of  its  assets.  The  defendant  herein  claims  that  the 
plaintiff  bought  out  his  interest  in  the  lease  of  the  office  occupied  by  the 
Institute,  as  well  as  his  interest  in  the  effects  belonging  to  the  same,  and 
agreed  to  pay  him  a  certain  sum  therefor.  The  two  causes  of  action 
are  so  intimately  connected,  referring  to  practically  the  same  subject- 
matter,  that  the  disposition  of  one  will  necessarily  involve  that  of  the 
other.  * 

A  proper  case  was  presented  for  the  exercise  of  the  discretion  of  the 
court  in  granting  the  motion  herein,  and  the  order  appealed  from 
should  therefore  be  affirmed,  with  $10  costs  and  disbursements.  All 
conciur. 


ai8  Misa  Bep.  676) 

CITY  OF  SCHENECTADY  v.  SCHENECTADY  RY.  CO. 

(Supreme  Court,  Special  Term,  Schenectady  County.    February  9.  1922.) 

1.  Street  railroads  ^=s>65i/2.  New.  vol.  16  ^oy-No.  Serlee— Public  Service  Commie* 

eion  has  exclusive  right  to  regulate  operation  in  second-class  cities. 

The  Public  Service  Commission  Law,  which  was  In  operation  prior  to 
fbe  enactment  of  the  Second-Claae  Cities  Law,  and  which  gHve  to  the 
^m mission  the  power  to  re^ilate  the  practices  and  service  of  street  rail- 
roads, necessarfTy  gave  exclusive  power  to  the  commission  since  regula- 
tion by  two  different  bodies  of  equal  authority  would  be  impracticable, 
and  therefore  second-clnss  cities  were  given  no  power  to  regulate  the  oper- 
ation of  such  street  railroads  by  Second-Class  Cities  Law,  art  4,  J  30,  giv- 
ing it  general  authority  to  enact  ordinances,  not  inconsistent  with  law, 
for  the  safety  and  welfare  of  its  inhabitants. 

2.  Street  railroads  (9=>65i/2,  New,  vol.  16  Key-No.  Series— Governmental  power  to 

regulate  delegable. 

The  right  to  regulate  the  running  of  railroad  can  Is  a  governmental 
power  vested  In  the  state  in  its  sovereign  capacity,  which  may  be  ezer* 
dsed  by  the  state  directly  or  delegated  to  a  commission  appointed  by  it 
or  to  the  municipalities. 

3.  Street  railroads  ^=s>BSV7f  New,  vol.  16  Key-No.  Series— Legislature  can  revoke 

anthority  granted  to  city  to  regulate  operation  of  street  cars. 

Even  if  second-class  cities  had  the  power  to  regulate  the  operation  ct 
street  railroads  l)efore  the  enactmept  of  Public  Service  Commissions  Law, 
the  delegation  by  the -state  of  such  power  to  the  city  did  ubt  deprive  the 
sta-te  of  the  power  thereafter  to  vest  general  jurisdiction  of  the  aubject- 

^=9Por  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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matter  in  a  Gommlssiozi,  eyen  though  the  effect  was  to  revoke  the  power 
conferred  on  the  municipality. 

4.  Statutes  «=s>l6l(l)— Later  act  intended  to  oover  whole  subject  repeals  lorn* 

er  acts  relating  thereto. 

Where  a  later  statute  shows  plainly  that  it  was  Intended  to  cover  the 
whole  subject  considered  by  the  Legislature,  and  to  prescribe  the  only  rules 
in  respect  thereto,  it  will  operate  as  a  repeal  of  all  former  statutes  relat- 
ing  to  such  subject-matter. 

5.  Street  railroads  <8=»65i/2,  New,  vol.  16  Key-No.  Serlee— Cit/e  reoourse  against 

operation  of  one-man  street  oars  Is  by  application  to  Public  Service  Commls- 
sion,  with  right'  of  appeal. 

A  city  is  not  without  recourse  to  prevent  the  operation  of  one-man 
street  cars,  If  such  operation  is  dangerous,  even  though  it  has  no  authority 
to  prohibit  it  by  ordinance ;  but  it,  or  any  of  its  citizens,  may  Invoke  the 
power  of  the  Public  Service  €k)mmisBion  to  act  in  the  premises,  and  the  ac- 
tion or  refusal  to  act  of  the  commission  is  subject  to  review  by  the 
courts,  under  Public  Service  Commissions  Law,  art.  3,  {  49,  subd.  2. 

Action  by  the  City  of  Schenectady  against  the  Schenectady  Railway 
Company.  On  defendant's  motion  to  vacate  a  temporary  injunction* 
Injunction  vacated. 

George  B.  Smith,  of  Schenectady,  for  plaintiff.  , 
Daniel  Naylon,  Jr.,  of  Schenectady,  for  defendant 

BORST,  J.  The  plaintiff  is  a  city  of  the  second  class  and  subject  to 
the  provisions  of  uniform  charters  of  second-class  cities.  The  defend- 
ant is  a  street  railway  corporation.  An  ordinance  recently  enacted  by 
the  city  provides  that — 

••Every  car  or  other  vehicle  running  upon  a  street  railway  track  or  tracks, 
and  operated  by  electricity  or  otherwise,  on  which  passengers  are  carried, 
shall  be  manned  by  both  a  motorman  and  a  conduf*tor  *  *  *  in  order  to 
secure  the  convenience  and  safety  of  the  public  in  the  operation  of  said  cars.*' 

The  defendant  recently  has  commenced  operating  what  are  known  as 
"one-man  cars"  on  two  of  its  lines;  such  cars  being  operated  by  one 
man,  who  acts  both  as  motorman  and  conductor.  The  plaintiff  has 
brought  this  action,  and  secured  an  injunction  to  restrain  the  defendant, 
pending  the  trial  of  the  action,  from  operating  these  "one-man  Airs" 
upon  its  streets,  in  violation  of  the  ordinance,  contending  that  the  oper- 
ation of  these  cars  is  a  menace  to  the  safety  and  lives  of  its  inhabit- 
ants, and  especially  those  who  ride  upon  such  cars,  or  pass  over  the 
tracks  of  the  defendant's  railroad  upon  which  these  cars  are  operated. . 
The  defendant  has  not  yet  answered,  but  moves  to  vacate  the  injunc- 
tion, urging  that  the  cars  in  question  are  so  managed  as  to  well  care 
for  the  safety  of  the  passengers  they  carry,  and  that  the  city  was  with- 
out power  to  enact  the  ordinance.  The  defendant  also  contends  that 
the  power  has  been  delegated  by  the  Legislature  to  the  Public  Service 
Commission  of  the  state  to  regulate  the  operation  and  management  of 
the  defendant's  cars,  to  the  exclusion  of  this  right  in  plaintiff  as  a  mu- 
nicipal corporation. 

[1]  Prior  to  the  enactment  of  the  Second-Class  Cities  Law  (Consol. 
Laws,  c.  53) 'and  the  supplemental  charter  of  the  city  of  Schenectady, 

^s»For  otber  casM  see  same  topic  ft  KET-NUMBBB  in  kll  Key-Numbered  Dl^esU  ft  Indeze* 
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the  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  of  this  state 
was  in  operation  and  effect.  By  the  latter  law,  Public  Service  Commis- 
sions were  created  with  general  jurisdiction  and  supervision  over  com- 
mon carriers,  street  railroads,  and  the  persons  or  corporations  ownii^ 
or  operating  them,  with  the  power  to  regulate  the  practices,  equip- 
ment, appliances,  or  service  of  any  such  street  railroad  within  the 
state,  and  to  determine  the  just,  reasonable,  safe,  and  proper  regula- 
tions, practices,  equipment,  appliances,  and  service  to  be  observed  and 
to  be  used  in  the  transportation  of  persons  and  property,  and  fix  and 
prescribe  the  same  by  order,  which  order  state  railway  corporations 
are  required  to  observe. 

It  was  said  by  Judge  Chase,  writing  the  opinion  in  City  of  Troy  v. 
United  Traction  Co.,  202  N.  Y.  333,  95  N.  E.  759,  that— 

"The  PnbUc  Service  Commission  was  establislied,  among  other  things,  for 
the  purpose  of  promoting  imiformlty  and  conslsteney  In  authoritative  direc- 
tions to  be  given  to  public  serrlce  corporations,  and  to  constitute  a  tribunal 
trained  to  consider  and  determine  controversies  and  problems  relating  to 
Bn<*h  corporations,  and  to  direct  and  supervise  their  relations  to  and  dealings 
-with  tilie  public  as  their  patrons.** 

The  Public  Service  Commission  has  been  given  general  jurisdiction 
while  no  general  nor  specific  jurisdiction  has  been  conferred  upon  the 
municipality  to  act  in  the  premises.  If  each  of  these  two  creations  of 
the  state  has  jurisdiction  in  the  particular  case  in  hand  without  any 
right  of  priority  in  either,  then  each  has  the  power  to  act,  and  the 
action  in  such  case  of  each  would  be  only  equal  to  the  right  to  be  exer- 
cised by  the  other.  It  could  not  have  been  intended  by  the  Legislature 
to  have  such  a  situation  presented.  It  was  held  in  the  Troy  Case,  su- 
pra, that,  when  the  Piiblic  Service  Commission  had  acted  in  a  given 
case,  that  precluded  action  on  the  part  of  the  municipality.  That  was 
a  case  where  the  city  passed  an  ordinance  inconsistent  with  an  order 
previously  made  by  the  Public  Service  Commission  relating  to  the 
frequency  with  which  electric  cars  should  be  run  by  the  railway  com- 
pany on  certain  of  its  lines  in  that  city.  If,  however,  each  the  city  and 
the  Public  Service  Commission  had  equal  jurisdiction,  then  the  action 
of  the  commission  in  the  Troy  Case  could  not  have  precluded  action  by 
the  municipality,  for  it  could  not  be  urged,  if  each  had  equal  jurisdic- 
tion, that  the  one  prior  in  its  exercise  would  preclude  the  other^  with- 
out regulation  to  that  effect. 

The  provisions  of  the  charters  under  which  the  city  acts,  by  saving 
clauses  therein  contained,  do  not  repeal  any  statute  of  the  state,  and  are 
not  in  derogation  of  the  powers  of  the  state.  It  is  provided  in  the 
Second-Class  Cities  Law,  art.  4,  §  30,  that— 

**The  legislative  power  of  the  city  is  vested  in  the  common  council  thereof, 
and  it  has  authority  to  enact  ordinances,  not  inoonHstent  toith  Ioks  for  the 
government  of  the  city  •  •  ♦  f or  the  safety  and  welfare  of  its  inhabitants 
and  the  protection    ♦    ♦    •    of  their  property." 

Any  right  claimed  to  exist  in  the  city  of  Schenectady  to  enact  ordi- 
nances supervising  the  management  and  control  of  street  cars  in  that 
•city  i%  inconsistent  with  the  power  conferred  by  the  Legislature  upon 
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the  Public  Service  Commission  to  exercise  jurisdiction  in  such  particu- 
lars, and  is  therefore  inconsistent  with  law, 

[I]  The  right  to  regulate  the  running  of  raihvay  cars  is  a  govern- 
mental power,  vested  in  the  state  in  its  sovereign  capacity.  It  may  be 
exercised  by  the  state,  directly  or  through  a  commission  appointed  by 
it,  or  it  may  delegate  such  power  to  municipalities.  But,  when  the  .pow- 
er of  the  state  has  been  once  delegated,  this  right  to  its  exercise  is  ex- 
clusive of  its  exercise  by  any  body,  except  such  as  are  specifically  au- 
thorized to  exercise  it.  In  the  present  case  as  noted,  the  Public  Serv- 
ice Commission  was  created  and  in  operation  prior  to  the  enactment  of 
the  present  charters  under  which  plaintiff  claims  its  power  emanates. 

[3]  But  it  is  argued  that  the  city  was  in  existence  long  before  its 
present  charters  were  granted,  and  that  under  its  former  charters,  not 
repealed  in  that  respect,  the  power  existed  in  it  by  implication  to  regu- 
late the  street  railways  within  its  confines.  The  state,  however,  by  con- 
ferring upon  a  municipality  the  power  to  r^ulate  street  railways  with- 
in its  limits  does  not  thereby  deprive  itself  of  the  power  to  vest  general 
jurisdiction  of  the  subject-matter  in  a  commission  and  confer  upon  it 
ample  power  to  that  end,  even  though  the  effect  may  be,  so  far  as  the 
municipality  is  concerned,  to  revoke  the  power  conferred  upon  it  by 
prior  legislation.  Inhabitants  Phillipsburgf  et  al.  v.  Bd,  Pub.  Utility 
Corns,  et  al.,  85  N.  J.  Law,  141,  88  Atl.  1096. 

[4]  Here,  at  most,  there  was  only  an  implied  power  in  the  munici- 
pality under  its  former  or  present  charters  to  regulate  the  railways, 
growing  out  of  the  general  power  conferred  upon  the  city  by  the  Leg- 
islature essential  to  the  declared  objects  of  its  existence,  including  the 
power  to  protect  the  safety  and  health  of  its  citizens.  Where  a  later 
statute  shows  plainly  that  it  was  intended  to  cover  the  whole  subject 
considered  by  the  Legislature  and  to  prescribe  the  only  rules  in  respect 
thereto,  it  will  operate  as  a  repeal  of  all  former  statutes  relating  to  such 
subject-matter.  Matter  of  Troy  Press  Co.,  94  App.  Div.  514,  88  N.  Y. 
Supp.  115;  People  ex  rel.  Ross  v.  City  of  Brooklyn,  69  N.  Y.  60S; 
City  of  Buffalo  v.  Lewis,  192  N.  Y.  193, 84  N.  E.  809;  People  v.  Mor- 
ris, 13  Wend.  325. 

The  following  cases  have  been  cited  by  the  plaintiff  where  an  ordi- 
nance, such  as  the  one  in  question,  has  been  upheld;  but  in  each  of 
these  cases  it  will  be  noted  there  had  been  no  general  law  enacted  by 
the  state  reserving  the  power  to  supervise  the  management  and  control 
of  street  railway  cars  to  a  commission  created  by  it.  Sullivan  v. 
City  of  Shreveport,  251  U.  S.  169,  40  Sup.  Ct.  102,  64  L.  Ed.  205; 
South  Covington  &  Cincinnati  St.  R.  Co.  v.  Berry,  93  Ky.  43,  18  S.  W. 
1026,  15  L.  R.  A.  604,  40  Am.  St.  Rep.  161 ;  Trenton  Horse  R.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.  J.  Law,  132,  20  Atl.  1076,  11  L. 
R.  A.  410. 

[5]  The  city  and  its  citizens  are  not  without  redress  in  the  premises, 
if  a  situation  exists  in  the  running  of  these  ''one-man  cars,"  which  is 
dangerous  to  its  citizens,  and  to  those  who  ride  upon  them.  The  city 
or  any  of  its  citizens  may  invoke  the  power  of  the  Public  Service  Com- 
mission to  act  in  the  premises,  and  its  action  or  refusal  to  act  is  subject 
to  review  by  the  courts.    Public.  Service  Commissions  Law,  art.  3*  §  49, 
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subd.  2;  People  ex  rel.  Central  Park,  North  &  East  River  Ry.  Co.  v. 
Willcox,  194  N.  Y.  383,  87  N.  E.  517;  People  ex  rel.  H.  R.  R.  Co.  v. 
Public  Service  Commission,  Second  Dist,  195  N.  Y.  157,  88  N.  E;  261. 

The  injunction  should  therefore  be  vacated.  A  draft  order  may 
therefore  be  presented  vacating  the  injunction,  with  $10  costs  to  abide 
the  event  of  the  action. 

Ordered  accordingly. 


HARRY  M.  LASKER,  Ino^  v.  MUTUAL  BANK  OF  R08EVILLB. 

(Snpreme  Court,  Special  Term,  New  York  County.    May  9,  1922.) 

1.  Bills  and  notes  ^=>367— Indorsement  of  check  In  name  of  payee  corporation, 

per  ollloers,  not  "without  authority  of  the  person  whose  signature  It  purports 
to  be/'  though  tor  other  than  corporate  purposes. 

Indorsemeut  of  check  by  payee  corporation,  per  the  officers  haring 
general  authority  to  indorse  for  corporate  purposes,  was  not  '^without  the 
authority  of  the  person  whose  signature  it  purported  to  be,"  within  Nego- 
tiable Instruments  Law,  S  42,  so  as  to  be  wholly  inoperative,  though  they 
indorsed  it  for  other  purposes;  -but  a  sut>sequent  holder  would  obtain 
good  title,  unless  It  had  notice  or  warning  that  the  oflElcera  were  divercing 
the  check. 

2.  Banks  and  banking  ^=i9l30(3)»Per8onal  Indorsement  of  offloers  of  payee  of 

check,  in  addition  to  Its  corporate  Indorsement,  not  notice  to  oollooting  bank 
•f  appropriation  to  their  own  use. 

That  a  check  payable  to  a  oorporatton,  besides  being- indorsed  in  its 
name  and  that  of  its  officers  as  such,  also  had  their  personal  indorsements, 
did  not  give  knowledge  or  notice  that  they  were  using  for  their  own  pur- 
poses their  general  authority  to  indorse,  so  as  to  render  liable  for  con- 
version a  bank  with  which  it  was  deposited  by  a  third  person  for  collec- 
tion, and  to  whom  on  collection  it  paid  out  the  proceeds. 

Action  by  Harry  M.  Lasker,  Inc.,  against  the  Mutual  Bank  of  Rose- 
ville.  Heard  on  defendant's  motion  to  vacate  attachment  Motion 
granted. 

Order  affirmed  201  App.  Div,  333, 194  N.  Y.  Supp.  381. 

Pitkin,  Rosensohn.  &  Henderson,  of  New  York  City,  for  plaintiff. 
Qark,  Reynolds  &  Hinds,  of  New  York  City,  for  defendant. 

LEHMAN,  J.  The  defendant  has  moved  to  vacate  an  attachment 
for  insufficiency  of  the  affidavits  upon  which  the  attachment  is  based. 
The  original  affidavits,  complaint,  and  supplementary  affidavits  oflFered 
by  the  plaintiff  upon  this  motion  show  that  on  May  2,  1921,  the  plaintiff 
executed  and  delivered  to  the  B.  &  B.  Motor  Sales  Corporation  its 
check,  drawn  upon  the  Gotham  National  Bank  of  New  York  to  the 
order  of  the  corporation  in  the  sum  of  $7,378.  The  check  was  person- 
ally delivered  to  the  secretary  of  the  corporation,  and  subsequently  paid 
l^  the  bank  upon  which  it  was  drawn.  The  check  was  indorsed  by  the 
corporation,  through  its  president  and  secretary,  in  blank,  and  after 
this  indorsement  appear  the  personal  indorsements  of  these  two  officers, 
and  then  apparently  two  indorsements  in  blank  which  have  been  erased, 
and  the  blank  indorsement  of  one  Max  Simon.  There  are  further  in- 
dorsements which  tend  to  show  collection  of  the  check  by  this  defend- 
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ant  bank,  and  it  appears  that  this  bank  did  collect  the  check,  and  paid 
out  the  greater  portion  thereof  to  its  own  depositor,  and  applied  the 
balance  to  his  account.  Neither  the  check  nor  its  proceeds  were  ever 
employed  for  any  corporate  use  or  purpose  of  the  B.  &  B.  Motor  Sales 
Corporation,  or  deposited  in  its  account,  and  apparently  the  check  was 
converted  by  the  corporation  officers  and  used  for  their  own  account. 
Any  right  of  action  of  the  corporation  for  the  conversion  of  the 
check  or  its  proceeds  has  been  assigned  to  the  plaintiff. 

[1,2]  It  is  not  disputed  that  the  president  and  secretary  of  the  cor- 
poration had  authority  to  indorse  checks  in  behalf  of  the  corporation, 
but  it  is  claimed  that  they  had  no  authority  to  indorse  a  check  except 
for  corporate  purposes,  and  that  therefore  the  defendant  acquired  no 
title  to  the  check  or  its  proceeds.  This  statement  of  the  law  is  not  en- 
tirely accurate.  The  officers  had  general  authority  to  indorse  checks 
for  corporate  purposes,  and  even  if  they  indorsed  the  check  for  other 
purposes  "the  indorsement  would  not  be  made  'without  the  authority 
of  the  person  whose  signature  it  purports  to  be' "  (Negotiable  Instru- 
ment Law  [Consol.  Laws,  c.  38]  §  42;  Standard  Steam  Specialty  Co. 
V.  Com 'Exchange  Bank,  220  N.  Y.  478, 116  N.  E.  386,  L.  R.  A.  1918B, 
575),  and  a  subsequent  holder  would  obtain  good  title,  unless  it  had 
notice  or  warning  that  the  officer  was  diverting  the  check. 

This  rule,  so  far  as  I  know,  has  never  been  seriously  questioned,  and 
any  other  rule  would  in  effect  render  all  corporate  obligations  non- 
negotiable,  for  each  holder  in  turn  would  be  required  at  his  peril  to 
learn  whether  the  corporate  officer  drawing  or»indorsing  the  obligation 
had  authority  to  make  or  transfer  that  particular  obligation  for  the 
particular  purpose  for  which  it  was  used.  The  true  rule  is  that  parties 
dealing  with  corporations  know  that  even  a  general  authority  to  make 
or  indorse  a  negotiable  instrument  is  subject  to  the  limitation  that  this 
authority  is  conferred  only  for  a  corporate  purpose,  and  cannot  be 
exercised  for  the  officer's  personal  benefit,  and  when  they  have  knowl- 
edge or  notice  sufficient  to  put  them  on  inquiry  that  the  officers  are  us- 
ing their  general  authority  for  their  own  and  not  for  corporate  pur- 
poses, then  they  accept  the  instrument  at  their  peril  and  acquire  no  title 
through  any  wrongful  act  on  the  part  of  the  officers.  The  case  of 
Wagner  Trading  Co.  v.  Battery  Park  Nat.  Bank,  228  N.  Y.  37,  126  N. 
E.  347,  9  A.  L.  R.  340,  in  spite  of  the  broadness  of  its  language,  in  my 
opinion  lays  down  no  other  rule. 

The  real  question  in  this  case  is  therefore  whether  it  is  shown  that 
the  defendant  had  sudi  knowledge  or  notice.  If  it  had  such  notice  it 
must  have  been  derived  from  the  form  of  indorsement,  whereby  the 
officers  added  their  personal  signatures  after  their  signatures  as  officers 
of  the  corporation.  This  fact,  however,  does  not  show  that  the  officers 
personally  obtained  the  proceeds  of  the  check,  and  therefore  could  con- 
stitute no  notice  of  such  fact,  if  it  be  a  fact.  Corporate  obligations  fre- 
quently bear  the  personal  indorsement  of  its  officers,  in  order  to  give 
the  instrument  greater  credit,  and  there  is  nothing  in  that  fact  alone 
which  in  my  opinion,  should  put  a  holder  on  inquiry,  particularly  where 
the  corporate  indorsement  is  made  by  two  officers. 

The  defendant  bank  is  not  shown  to  have  had  any  dealings  with  these 
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officers,  but,  so  far  as  the  papers  before  me  show,  tt  merdy  received 
f  lom  one  of  its  depositors  a  check  made  payable  to  a  corporation,  in- 
dorsed by  officers  of  the  corporaticwi  having  general  authority  to  in- 
dorse, and  bearing,  also  their  personal  indorsements,  which  are  unnec- 
essary to  pass  title,  and  therefore  presumaUy  placed  thereon  only  to 
afford  the  holder  additional  security. 
Motion  to  vacate  attachment  is  therefore  granted,  with  $10  costs. 


(201  App.  Diy.  333) 

HARRY  Ml.  LA8KER,  IBO.,  v.  MUTUAL  BANK  OF  R08EVILLE. 

(Snpreme  Court,  Appellate  Division,  Ftnrt  Department.    May  !•»  1922.) 

Banks  and  baoking  ^s»l30(3)»Per8onal  Indoratnont  of  ofRoirs  of  payee  of  cheek, 
in  addition  to  Its  corporate  Indorsement,  not  notice  to  collecting  bank  of  ap- 
propriation to  their  own  use.  * 

That  a  (iieck,  in  addition  to  the  corporate  indorsement  of  the  payee, 
also  bore  the  personal  indorsement  of  its  officers,  did  not  alone  show  aa 
appropriation  to  their  own  personal  use,  or  put  on  inquiry,  so  as  to  ren- 
der liable  for  conversion  a  bank,  with  which  the  check  was  deposited  for 
collection  by  a  third  person,  to  whom  on  collection  it  paid  out  the  nro- 
ceeds. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hariy  M.  Lasker,  Inc.,  against  the  Mutual  Bank  of  Rose- 
ville.  From  an  order  vacating  an  attachment  (194  N.  Y.  Supp.  379), 
plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  R  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Pitkin,  Rosensohn  &  Henderson,  of  New  York  City  Qulius  Weiss, 
of  New  York  City,  of  counsel),  for  appellant. 

Clark,  Reynolds  &  Hinds,  of  New  York  City  (Leonard  J.  Re)molds, 
of  New  Yerk  City,  of  counsel,  and  Edward  F.  Clark,  of  New  York 
City,  on  the  brief),  for  respondent 

PAGE,  J.  The  action  is  for  a  conversion  of  a  check  drawn  by  the 
plaintiff  on  the  Gotham  National  Bank  and  payable  to  the  B.  &  B.  Mo- 
tor Sales  Corporation  in  the  amount  of  $7,378.  The  check  was  deliv- 
ered to  Max  Vaz,  the  secretary  of  the  B.  &  B.  Motor  Sales  Corporation. 
Th^  check  was  certified  and  two  days  after  its  date  was  presented  to 
the  Gotham  National  Bank  and  paid.  It  then  bore  the  following  in- 
dorsements : 

••B.  ft  B.  Motor  Sales  CJorp.,  U  W.  Brown,  Pros.,  Max  Vaz,  Secretary."  •*!/. 
W.  Brown."    "Max  Vaz."    "Max  Simon." 

— and  the  indorsement  by  means  of  which  the  check  was  passed 
through  the  banks  for  collection  on  behalf  of  the  defendant.  The  de- 
fendant received  the  proceeds  of  this  check  and  credited  the  same  to. 
the  account  of  its  depositor,  who  had  withdrawn  the  greater  portion  of 
the  proceeds  thereof  prior  to  any  actual  notice  to  the  defendant  that 
there  was  any  claim  of  wrongdoing  in  reference  to  its  negotiation. 
The  B.  &  B.  Motor  Sales  Corporatiwi  was  thereafter  duly  adjudicated  a 
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bankrupt  in  the  United  States  Court  for  the  District  of  New  Jersey. 
The  trustee  in  bankruptcy  of  the  said  corporation  has  assigned  to  the 
plaintiif  all  the  right,  title,  and  interest  of  the  B.  &  B.  Motor  Sales  Cor- 
poration or  of  the  estate  in  bankruptcy  of  said  corporation,  in  and  to 
any  causes  of  action' which  said  corporation  or  estate  has  or  may  have 
against  any  and  all  indorsers,  indorsees,  assignees,  and/or  transferees 
of  the  said  check  or  the  proceeds  thereof. 

The  defendant  is  a  foreign  corporation,  and  the'  plaintiff  caused  an 
attachment  to  be  issued  against  the  defendant's  property  upon  afiidavits 
showing  the  foregoing  facts,  and  the  affidavit  of  the  trustee  in  bank- 
ruptcy that  the  books  and  records  of  the  said  corporation  do  not  show 
that  the  said  check  was  ever  deposited  to  the  account  of  the  said  cor- 
poration, or  that  any  of  the  proceeds  of  said  check  were  ever  paid  to 
the  said  corporation,  or  to  the  receiver  or  trustee  in  bankruptcy  of  said 
corporation,  or  were  evef  employed  for  any  corporate  purpose.  The 
defendant,  appearing  specially  for  that  purpose,  moved  to  vacate  the 
attachment  for  the  insufficiency  of  the  papers  on  which  it  was  granted. 

The  question  in  the  case  resolved  itself  simply  into  this:  Was  the 
fact  that  the  check  was  indorsed,  in  addition  to  the  corporate  indorse- 
ment, by  the  two  officers  individually,  sufficient  to  charge  the  defendant 
with  notice  that  the  check  had  been  diverted  to  their  own  use?  Mr. 
Justice  Lehman's  opinion  at  Special  Term  (194  N.  Y,  Supp.  379)  sat- 
isfactorily discusses  and  answers  this  question,  and  we  should  not  think 
it  necessary  to  express  any  further  opinion,  were  it  not  for  the  claim 
of  the  appellant's  counsel  that  this  case  is. controlled  by  Wagner  Trad- 
ing Co.  v.  Battery  Park  Nat.  Bank,  228  N.  Y.  37,  126  N.  E..347,  9  A. 
L.  R.  340.  In  fact,  he  states  that  the  complaint  in  the  instant  case 
was  modeled  upon  the  complaint  in  that  case.  The  Wagner  Case  is, 
in  my  opinion,  clearly  to  be  distinguished  frpm  the  instant  case.  Wag- 
ner was  the  president  of  the  corporation,  he  indorsed  IS  checks  that 
were  payable  to  the  corporation,  "Wagner  Trading  Cpm^any,  C.  J. 
Wagner,  Pres.,"  and  deposited  them  to  the  credit  of  his  personal  ac- 
count in  the  defendant  bank.  The  court  said  that  Wagner  had  authori- 
ty to  indorse  the  checks,  but  only  for  the  purpose  of  the  corporation's 
business,  and  not  to  transfer  the  checks  personally  or  for  his  personal 
use,  and  continued: 

"When  It  fdefendantl  aocc*pted  the  checks  payable  to  the  plaintiff  and  In- 
dorsed by  Wapier  as  president  of  the  plaintiff  for  deposit  to  the  acconnt  of 
Wa^er  himself,  it  did  so  at  its  peril  to  ascertain  whether  Wagner  had  au- 
thority to  Indorse  them  and  by  his  indorsement  to  transfer  the  money  to  be 
paid  thereon  to  his  persenal  account" 

The  bank  had  notice  that  Wagner  was  appropriating  a  check,  payable 
to  the  corporation,  to  his  own  use,  and  a  reasonably  prudent  person 
would  have  inquired  as  to  his  authority.  The  mere  fact  that  the  check 
bore  the  personal  indorsement  of  the  officers  of  the  corporation  did 
•  not  show  an  appropriation  of  the  proceeds  thereof  to  their  own  person- 
al use,  nor  was  that  fact  alone  sufficient  to  put  the  defendant  upon  in- 
quiry and  charge  it  with  knowledge  of  any  fact  such  inquiry  would 
have  disclosed. 

The  order  will  be  affirmed,  with  $1(J  costs  and  disbursements.  All 
concur. 
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(2Q1  App.  BIT.  829) 

MODEL  BUILDING  &  LOAN  ASS'N  OF  MOTT  HAVEN  v.  REEVES  et  al. 

(Supreme  Court,  Appellate  Division,  Urst  Department    March  21,  1922.) 

1.  Attorney  and  eliant  ^=»30— Partners  liable  for  another  partner's  embezzle- 

ment of  money  of  olient  of  firm. 

Members  of  a  firm  of  attorneys  were  liable  for  the  embezzlemeDt  of  the 
Tobney  of  a  firm  client  by  another  member  of  the  firm,  without  their 
knowled^  or  participation. 

2.  Limitation  of  aotisns  «8>I00(7)— Canss  of  aotlon  for  aeoosnting  for  money  em- 

bezzled did  not  aocnitt  until  aiscovei-y  of  the  facts;  "action  in  equity  based  on 
frauo." 

An  action  against  a  firm  of  attorneys,  by  ^,  client  whose  money  was  em- 
bezzled by  a  member  of  the  firm,  for  an  accounting  and  recovery  of  any 
sum  due,  in  view  of  the  fiduciary  reiation,  was  an  "action  in  OQulty  based 
on  fraiid,''  within  Code  Civ.  Proc.  1 382,  subd.  5,  providing  that  such  causes 
of  action  d9  not  accrue  until  discovery  of  the  facts  constituting  the 
fraud. 

3.  Attorney  and  ellent  ^=»  127— Action  for  aooounting  for  money  embezzled  prop- 

erly brought  In  equity. 

Because  of  the  fiduciary  relation  between  attorney  and  client,  an  action 
was  properly  brought  in  equity  by  a  client  against  a  firm  for  an  account- 
ing for  money  embezzled  by  a  member  of  the  firm  and  the  recovery  of  any 
sum  found  due. 

4.  Limitation  of  notions  «=»95(  I )— Aotlon  against  innooent  members  of  firm  for 

money  embezzled  by  defaulting  member  not  within  rule  applicable  where  both 
parties  Ignorant  of  fraud. 

Where  a  client  sued  a  firm  of  attorneys,  one  of  whose  members  embezzled 
the  client's  funds  to  his  pwn  use,  for  an  aooounting  and  recovmry  of  any 
sum  found  due,  and  it  was  stipulated  that  the  defendants, 'except  the  de- 
faulter, bad  no  knowledge  of  the  embezzlement  until  after  the  defaulter 
had  left  the  firm,  and  did  not  participate  in  any  way  in  the  fraud  or  its 
fruits,  held,  that  the  action  was  not,  as  respects  these  defendants,  barred 
by  the  rule  that,  where  both  parties  are  Ignorant  of  the  fraud,  the  statute 
runs,  for,  while  not  guilty  of  the  moral  turpitude  of  the  defaultei^,  his 
act  was  in  the  eyes  of  the  law  the  act  of  each  member  of  the  firm. 

5.  Limitation  of  actions  ^cs>37 (2)— Amendment  held  applicable  to  pending  action, 

subsequently  changed  by  stipuiation  Into  action  at  law. 

I«W8  1920,  c.  480,  amending  Code  Civ.  Free.  |  382,  subd.  5,  to  provide 
that  any  cause  of  action  for  fraud  shall  not  be  deemed  to  have  accrued 
until  discovery  of  the  facts,  applied  to  a  pending  action  in  equity,  subse- 
quently changed  by  stipulation  as  to  the  facts  into  an  action  at  law  for  a 
money  judgment 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Model  Building  &  Loan  Association  of  Mott  Haven 
against  Alfred  G.  Reeves  and  others.  From  a  judgment  dismissing 
plaintiff's  complaint  (114  Misc.  Rep.  137,  186  N.  Y.  Supp.  759),  plain- 
tiff appeals.    Judgment  reversed,  and  given  against  defendants  jointly. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Phillips,  Mahoney  &  Leibell,  of  New  York  City  (Jeremiah  T.  Ma- 
honey,  of  New  York  City,  of  counsel,  and  J.  Archer  Hodge,  of  New 
York  City,  on  the  brief),  for  appellant. 
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O'Brien,  Boardman,  Parker  &  Fox,  of  New  York  City  (Herbert  C. 
Smyth,  of  New  York  City,  of  counsel,  and  Edwin ' W.  Cady,  of  New 
York  City,  on  the  brief),  for  respondents  Reeves,  Todd,  and  Rowland. 

Harold  Swain,  of  New  York  City,  pro  se. 

PAGE,  J.  [1]  The  respondents  and  a  defendant,  who  does  not  ap- 
peal and  who  hereafter  will  be  designated  as  the  defaulter,  were  co- 
partners in  the  practice  of  the  law,  and  had  as  their  client  the  Model 
Building  &  Loan  Association  of  Mott  Haven,  hereinafter  denominated 
the  Association.  The  facts  were  for  the  most  part  stipulated,  and  from 
them  it  appears  that  the  defaulter,  while  acting  in  his  capacity  as  a 
member  of  the  firm,  appropriated  and  converted  to  his  own  use  moneys 
that  came  into  his  possession  in  satisfaction  of  mortgages  belonging 
to  the  Association,  in  some  instances  depositing  checks  received  payable 
to  the  order  of  the  firm  in  its  trust  account,  and  thereafter  withdrawing 
the  money  from  said  account  by  means  of  checks  signed  in  the  name 
of  the  firm ;  he  being  authorized  to  sign  such  checks.  In  all  of  these 
transactions  he  was  acting  for  the  firm  as  attorneys  for  the  Association. 
It  was  stipulated  that  none  of  the  respondents  had  any  knowledge  or 
notice  of  these  transactions  until  after  the  defaulter  ceased  to  be  a 
member  of  the  firm,  and  that  none  of  the  respondents  had  any  connec- 
tion with,  knowledge  of,  or  participation  in  the  fraud  or  its  fruits.  The 
learned  justice  before  whom  the  case  was  tried  in  his  opinion  stated 
that  the  respondents  were  liable  for  the  frauds  so  committed  on  the 
ground — 

'*that  the  firm  Is  bomid  for  the  fraud  ooxnmitted  by  one  partner  in  the  course 
of  the  transactions  and  business  of  the  partnership,  even  when  the  other  part- 
ners have  not^the  slightest  connection  with,  knowledge  of,  or  participation  in 
the  fraud.'*    Il4  Misc.  Rep.  137.  186  N.  Y.  Supp.  759.  • ' 

This  was  a  correct  statement  of  the  law  applicable  to  the  case.  Gris- 
wold  V.  Haven,  25  N.  Y.  595,  82  Am.  Dec.  380;  Chester  v.  Dickerson, 
54  N.  Y.  1,  13  Am.  Rep.  550 ;  Getty  v.  Devlin,  54  N.  Y.  403,  413.  The 
copart;nership  were  the  attorneys  for  the  Association,  and  the  moneys 
were  received  by  the  defaulter  as  a  member  of  the  firm,  and  in  the 
course  of  its  business  as  such  attorneys,  and  hence  the  partners  were 
jointly  and  severally  liable  to  the  Association  for  a  proper  accounting 
for  such  money.  The  conversion  thereof  by  the  defaulter  was  made 
possible  by  the  fact  of  his  being  one  of  the  partnership  and  being  al- 
lowed on  their  behalf  to  transact  the  business,  and  although  the  other 
partners  were  not  participants  in  the  frauds,  as  between  the  Associa- 
tion and  themselves,  they  are  liable  under  the  rule  of  law  that,  where 
one  of  two  innocent  parties  must  sustain  loss  from  the  fraud  of  a  third, 
the  loss  falls  on  the  one  whose  act  has  enabled  such  fraud  to  be  com- 
mitted. The  cases  relied  upon  by  the  respondents  are  clearly  dis- 
tinguishable from  the  case  under  consideration..  No  good  purpose 
would  be  served  in  reviewing  them  in  detail. 

The  learned  trial  justice  in  his  decision  held  that  the  respondents 
were  not  liable  to  the  plaintiff;  while  the  acts  of  tfie  defaulter  were 
committed  against  the  plaintiiF,  they  were  also  committed  in  hostility 
to  the  firm  and  the  other  four  members  thereof.  The  acts  of  the  de- 
faulting member  of  the  firm  were  gross  breaches  of  the  requirement  of 
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the  utmost  good  faith  to  his  copartners,  and  constituted  a  grievous 
wrong.  But  for  this  injury  the  copartners  have  their  remedy  against 
the  defaulter — 

''"but  they  cannot  escape  from  the  consequences  that  legally  £k>w  from  the 
relation  they  assumed."  Matter  of  McGulnness,  60  App.  Div.  606,  608,  74  N. 
Y.  Supp.  1054^  1055. 

The  requirement  of  .the  utmost  good  faith  on  the  part  of  one  partner 
toward  liis  copartners  in  transacting  the  partnership  business  or  deal- 
ing M^ith  its  property  is,  in  part,  based  upon  his  power,  when  acting 
within  the  scope  of  the  partnership  business,  to  bind  the  others,  without 
their  knowledge. 

[2]  The  learned  justice  also  held  that  the  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations.  It  was  stipulated  that  the 
plaintiff  had  no  knowledge,  actual  notice,  or  information  as  to  the  vari- 
ous defalcations  and  misapplications  of  funds  by  the  defaulter  or  any 
of  them  prior  to  on  or  about  February  1, 1917,  and  that  this  action  was 
begun  on  March  1,  1917.  At  the  time  that  this  action  was  commenced 
section  382  of  the  Code  of  Civil  Procedure  provided  that  certain  actions 
must  be  brought  within  six  years  after  the  cause  of  action  accrues : 

''Subdivision  5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of 
December,  1846,  was  cognizable  by  the  Ck>urt  of  Chancery.  The  cause  of  ac- 
tion, in  such  a  case,  is  not  deemed  to  have  accrued,  until  the  discovery,  by  the 
plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts  constituting  the 
fraud." 

[3]  This  action,  because  of  the  fiduciary  relation  of  attorney  and 
client,  was  properly  brought  in  equity  for  an  accounting  and  pa)rment 
of  such  sum  as  might  be  found  due.  The  action  was  based  upon 
fraud.  The  Court  of  Appeals  has  distinctly  held  that  since  the  enact- 
ment of  the  above-quoted  subdivision : 

"An  action  in  equity  based  on  fraud,  even  where  tte  jurisdiction  in  equity 
la  only  concurrent  with  that  of  law,  may  be  brought  at  any  time  within  six 
years  after  the  discovery  of  the  fraud.  Nor  does  the  fact  that  the  ultimate 
relief  souf^ht  is  a  money  Judgment  take  the  case  without  the  statutory  pro- 
vision." lightfoot  V.  Davis,  198  N.  Y.  261.  270,  91  N.  D.  682,  685  (29  L.  B.  A. 
[N.  S.]  119,  ld9  Am.  St  Biep.  817, 19  Ann.  Oas.  747.) 

[4]  The  respondents  claim  that  they  come  under  the  rule  that  where 
both  parties  ar^  ignorant  of  the  fraud  the  statute  runs,  and  that  they 
stand  equal  witfi  the  plaintiff  as  defrauded  parties.  While  not  guilty 
of  the  moral  turpitude  of  the  defaulter,  his  act  within  the  course  of  the 
partnership  business  was  the  act  of  the  partnership,  and  in  the  eyes 
of  the  law  was  the  act  of  each  member  of  the  firm,  for  which  he  was 
accountable  to  the  client  of  the  firm. 

[6]  The  respondents  further  urge  that,  whatever  the  pleadings  may 
allege  or  claim,  the  stipulation  of  the  parties  on  which  the  case  now 
rests  shows  that  the  plaintiff  did  not  have  a  cause  of  action  for  an 
accounting,  but  only  to  recover  a  definite  sum  of  money,  claimed  on 
account  of  the  fraud  of  another  person.  The  stipulation  did  not 
change  the  cause  of  action,  but  was  made  for  the  purpose  of  facilitating 
the  trial,  and  the  facts  stipulated  supported  the  cause  alleged  in  the 
194  N.Y.S.--26 
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complaint.  An  accounting  was  rendered  unnecessary,  and  a  mon^ 
judgment  alone  was  rendered  against  the  defaulter,  because  the  facts 
that  would  have  been  disclosed  on  the  accounting  were  stipulated.  But, 
even  if  we  should  adopt  the  respondents'  theory  that  the  recovery  was 
for  a  money  judgment  upon  a  cause  of  action  which  was  changed  by 
stipulation  from  an  action  in  equity  to  one  at  law,  still  the  statute  of 
limitations  would  not  bar  the  claim.  If  the  statute  was  not  a  bar  be- 
fore the  stipulation,  then  the  statute,  as  it  read  when  the  stipulation 
was  entered  into,  would  be  applicable.  The  stipulation  was  dated 
December  20,  1920.  By  chapter  480  of  the  Laws  of  1920,  in  effect 
September  1,  1920,  subdivision  5  of  section  382  was  amended  to  read 
as  follows : 

"Any  action  to  procure  a  judgment  on  the  ground  of  fraud.  The  cause  of 
action  In  such  a  case  is  not  deemed  to  have  accrued  until  the  discovery  by 
the  plaintiif,  or  the  person  under  whom  he  claims*  of  facts  constituting  the 
fraud." 

The  judgment,  so  far  as  appealed  from,  and  findings  inconsistent 
with  this  opinion,  should  therefore  be  reversed,  with  costs,  and  judg- 
ment given  against  all  the  defendants  jointly  and  severally  for  the 
amounts  set  forth  in  the  "fourth"  conclusion  of  law  in  the  decision. 

Settle  order  and  findings  on  notice. 

CLARKE,  P.  J.,  and  BOWLING  and  GREENBAUM,  JJ..  concur. 
SMITH,  J.,  dissents,  on  the  opinion  of  McAVOY,  J.,  at  Special 
Term. 


(201  App.  Div.  223) 

EAGLE-PICHER  LEAD  CO.  v.  MANSFIELD  PAINT  CO.,  Ino. 

(Supreme  Court,  Appellate  Division,  Tblrd  Department    May  16,  1022.) 

1.  Appeal  and  error  ^==>l  1 70(f)— Failure  to  give  defendant  notice  disregarded 

where  defendant  made  motion  to  vacate  court's  order  to  take  testimony. 

Where,  in  an  action  begun  In  Angust,  1921,  nnder  CJode  of  Civil  Proce- 
dure, an  order  was  granted  on  December  17,  1921,  without  notice,  to  take 
defendant's  deposition  for  use  at  the  trial,  and  later  a  motion  to  vacate 
this  order  was  refused,  ?iel^  in  view  of  Civil  Practice  Act,  S§  1568,  1569, 
1577,  1578,  the  Civil  Practice  Act  which  took  effect  October  1,  1921,  and 
repealed  the  Code  of  Civil  Procedure,  applied,  but,  since  under  Civil 
Practice  Act,  §  288  et  seq.,  defendant's  testimony  could  have  been  taken 
by  giving  notice,  the  fact  that  defendant  made  a  motion  to  vacate  the 
order  showed  that  the  matter  was  brought  to  his  attention,  and  the 
failure  to  give  notice  may,  under  Civil  Practice  Act,  $  105,  be  disregarded 
as  an  omission  not  prejudicing  the  substantial  rights  of  defendant. 

2.  Statutes  ^==>267(2)»When  no  accrued  rights  prejudiced,  Civil  Practice  Act 

applied  to  action  begun  before  Its  enactment. 

The  Civil  Practice  Act  should  be  applied  to  actions  begun  before  October 
1, 1921.  the  date  on  which  it  went  into  effect,  where  It  can  be  applied  with- 
out prejudice  to  accrued  rights. 

3.  Depositions  ^=s>32t  36— Pleadings  and  affidavits  presented  on  motion  for  order 

held  sufficient. 

•  The  pleadings  and  affidavits  presented  on  application  for  an  order  to 
take  testimony  held  to  comply  with  Civil  Practice  Act,  §|  288-291,  et  seq., 
and  Rules  of  Civil  Practice,  rule  122,  and  a  motion  to  vacate  an  ex  parte 
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order  to  take  testlmoiiy  based  on  the  theory  that  the  pi^iers  were  defectlTe 
was  properly  refused,  in  view  of  rule  124. 

4.  Statutes  «5s>267(l)»Procedure  regulated  by  law  at  time  questloa  arises. 

The  procedure,  the  mode  of  attaining  and  defending  rights,  in  a  pending 
action,  is  governed  by  the  law  regulating  it  at  the  time  the  question 
arises. 

5.  Statutes  «s»243— Civil  Praotloe  Aet  liberally  oonstrsed. 

The  OlvU  Practice  Act  is  to  be  liberaUy  construed  so  as  to  simplify  the 
practice  and  expedite  justice. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  Eagle-Picher  Lead  Company  against  the  Mansfield 
Paint  Company,  Inc.  From  an  order  denying  a  motion  to  vacate  an 
order  for  the  examination  of  defendant  before  trial,  defendant  appeals. 
Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEIXOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Moe  Goldstein,  of  Binghamton,  for  appellant 

Merchant,  W^te  &  Waite,  of  Binghamton,  for  respondent 

VAN  KIRK,  J.  [1]  The  summons  in  this  action  was  served  and 
the  action  begun  in  August,  1921.  An  amended  complaint  was  served 
in  October,  1921,  and  an  amended  answer  in  December,  1921.  On 
December  17,  1921,  upon  the  pleadings  and  the  affidavit  of  one  of  the 
attorneys  for  the  plaintiff,  an  order  was  granted,  without  notice,  di- 
recting that  the  defendant  be  examined  as  an  adverse  party,  by  and 
through  its  secretary,  Claude  S.  Wilson,  and  his  deposition  be  taken 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure  and  the  Civil 
Practice  Act  applicable  thereto,  by  a  referee  named  in  the  order  and 
at  the  time  and  place  specified  therein.  On  January  3,  1922,  the  return 
day  of  an  order  to  show  cause  why  the  order  of  December  17th  should 
not  be  vacated,  an  order  was  made  denying  the  motion  and  ordering 
that  the  defendant  be  examined  as  directed  before  the  referee  ap- 
pointed and  at  a  time  and  place  named.  It  is  from  this  latter  order  that 
this  appeal  is  taken. 

The  appellant's  first  proposition  is  that  the  examination  of  the  de- 
fendant was  procured  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, but  should  have  been  had  under  the  Civil  Practice  Act.  The 
respondent  also  invokes  this  act.  The  orders  recite  that  the  deposition 
be  taken  pursuant  to  the  provisions  of  both  statutes. 

The  Civil  Practice  Act  took  effect  October  1,  1921  (Civ.  Prac.  Act, 
§  1578),  and  was  made  to  apply  to  all  actions  and  proceedings  there- 
after commenced  (section  1568).  Section  1577  of  the  act  repeals  the 
Code  of  Civil  Procedure,  but  not  as  to  actions  and  proceedings  begun 
before  October  1,  1921.    Section  1573  provides: 

**Bxi9iina  RighU  Preserved,  The  lyrovlslons  of  this  act  or  the  repeal  of  any 
provision  of  the  Code  of  Civil  Procedure  thereby,  shall  not  affect  or  impair 
any  act  done  or  right  accrued  or  acquired,  or  any  liability,  penalty,  forfeiture 
or  punishment  Incurred  or  imposed,  or  any  limitation  or  defense  accrued  or 
established,  prior  to  its  enactmrat,  but  the  same  may  be  asserted,  enforced, 
prosecited  or  inflicted  in  the  same  mannbr  and  to  the  same  extent  as  if  this 
act  had  not  been  passed." 

^=s>For  other  cases  see  same  topic  a  KIBT-NUMfiBR  im  all  Key-Numbered  Digests  a  Indexes 
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Section  1569  provides; 

"Pending  Actions  and  Prooeedinga,  Proceedings  pursuant  to  law  In  an  action 
or  special  proceeding  taken  prior  to  the  time  this  act  takes  effect  shall  not 
be  rendered  ineffectual  or  impaired  by  this  act  or  by  the  repeal  thereby  of  any 
provision  of  the  CJode  of  Civil  Procedure,  unless  otherwise  expressed,  and 
subsequent  proceedings  in  such  action  or  special  proceeding  must  be  conducted 
in  accordance  with  the  laws  in  force  on  the  day  before  this  act  takes  effect,  ex- 
cept as  otherwise  provided  in  this  article,  and  except  that  the  court  or  Judge 
may  apply  thereto,  in  the  interest  of  Justice,  any  remedial  provision  of  this  act 
not  inconsistent  with  the  proceedings  theretofore  had  or  taken  in  such  action 
or  special  proceeding.  The  provisions  of  article  nine  of  this  act  are  expressly 
made  applicable  to  pending  actions  and  proceedings." 

Article  9  contains  the  provisions  for  relieving  from  mistakes,  defects, 
and  irregularities.  Sections  105-112.  Sections  288  to  294  provide  for 
taking  testimony  by  deposition.  The  testimony  of  an  adverse  party 
may  be  taken  without  order  of  the  court  by  giving  notice  to  the  ad- 
versary, stating  in  writing  the  person  before  whom  the  testimony  is  to 
be  taken,  the  time  and  place  at  which  it  is  to  be  taken,  the  name  of  the 
person  to  be  exanjined,  and  the  issues  upon  which  such  person  is  to  be 
examined.  Sections  288,  290.  Any  question  as  to  the  right  to  take 
the  testimony,  or  as  to  the  time  or  place,  or  as  to  the  matters  or  issues 
as  to  which  the  testimony  is  to  be  taken,  may  be  raised  by  a  motion  to 
vacate  or  modify  the  notice.  This  motion  may  be  heard  upon  an  order 
to  show  cause,  returnable  at  chambers  or  to  the  court,  or  upon  notice ; 
and,  "if  the  taking  of  the  deposition  be  not  authorized  by  the  provisions 
of  this  article  the  court  shall  vacate  the  notice"  (section  291),  or  an 
order  of  the  court  may  be  asked  in  the  first  instance,  in  which  case 
the  motion  shall  be  upon  notice  to  the  other  parties  (section  292). 

It  seems  the  plain  purpose  of  the  Legislature  that  the  Civil  Practice 
Act  should  go  immediately  into  effect  on  October  1,  1921,  and  that  its 
provisions  should  take  the  place  of  the  Code  of  Civil  Procedure,  except 
that  it  should  not  be  applied  when  any  rights  which  had  accrued  or  had 
been  acquired  or  any  liability  which  had  been  incurred  prior  to  Octo- 
ber 1,  1921,  would,  by  applying  it  be  rendered  ineffectual  or  impaired; 
that  all  remedial  provisions  of  the  Civil  Practice  Act  which  were  not 
inconsistent  with,  or  prejudicial  to,  proceedings  theretofore  had  and 
to  existing  rights  of  parties,  should  be  applied  by  the  courts  in  the  in- 
terests of  justice  in  actions  and  special  proceedings  begun  before  Oc- 
tober, 1921. 

[2]  In  actions  and  proceedings  begun  before  October  1,  1921,  but 
which  may  be  m  the  courts  for  years  to  come,  to  avoid  inconsistency* 
and  confusion  and  in  the  interest  of  justice,  the  provisions  of  the  Civil 
Practice  Act  should  be  uniformly  availed  of  whenever,  without  preju- 
dice to  accrued  rights,  they  can  be  applied.  The  provisions  for  taking 
depositions  are  remedial  provisions,  and  their  application  by  the  court 
in  this  case  does  not  conflict  with  any  rights  of  the  parties  which  had 
been  acquired,  or  had  accrued. 

In  the  instant  case  the  plaintiff  did  not  serve  the  notice  provided  for 
in  section  290  of  the  Civil  Practice  Act,  but  procured  an  order  of  the 
court  ex  parte.  We  think  this  did  not  prejudice  the  rights  of  defend- 
ant for  two  reasons :    (1)  Under  the  Civil  Practice  Act  plaintiff,  with 
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approval  of  the  court,  could  have  had  the  examination  asked  simply 
by  giving  the  notice  authorized  in  section  290.  The  order  gave  the 
necessary  notice.  (2)  While  section  292  of  the  Civil  Practice  Act 
provides  that,  i(  an  order  is  obtained,  it  shall  be  obtained  upon  notice, 
the  fact  is  that,  after  the  order  had  been  obtained,  an  order  was  pro- 
cured by  the  defendant  tp  show  cause  why  the  prior  order  should  not 
be  vacated  aifd  staying  all  proceedings  pending  the  determination  of  the 
motion  under  the  order  to  show  cause.  The  whole  matter  then  was 
brought  before  the  court,  both  parties  being  present,  and  the  court  made 
an  order  directing  the  examination.  No  substantial  right  of  the  de- 
fendant has  been  prejudiced  by  the  omission  to  give  notice  of  the  ap- 
plication for  the  first  order.  Upon  the  return  of  the  order  to  show 
cause  the  defendant  was  given  full  opportunity  to  be  heard,  and  we 
think  there  was  a  substantial  compliance  Avith  the  Civil  Practice  Act, 
and,  in  any  event,  that  the  defect  in  the  omission  of  notice  of  motion 
for  the  order  to  examine  may  be  deemed  supplied  and  by  this  court  dis- 
regarded.   Civ.  Pr.  Act,  §  105. 

[3]  The  appellant  further  contends  that  the  ex  parte  order  should 
have  been  vacated  because  the  motion  papers  upon  which  it  was  grant** 
ed  were  defective  and  not  in  compliance  with  the  well-established  rule. 
Since  the  Civil  Practice  Act  should  govern  the  determination  of  this 
appeal,  the  question  is  whether  or  not  the  papers  on  whidi  the  order 
was  granted  satisfy  the  requirements  of  that  act.  It  was  the  purpose 
in  the  Civil  Practice  Act  to  simplify  the  procedure  for  procuring  dep- 
ositions and  generally  to  allow  depositions  to  be  taken  unless  the  tes- 
timony sought  is  not  material  or  necessary,  or  the  interests  of  justice 
woulcf  not  be  subserved.  The  practice  under  the  Code  of  Civil  Proce- 
dure was  technical,  and  often  unjustly  deprived  a  party  of  the  right 
or  privilege  of  taking  depositions  before  trial.  Under  the  Civil  Prac- 
tice Act,  as  above  stated,  they  may  be  taken  upon  simple  notice,  as  is 
the  practice  in  the  federal  courts,*  or  under  an  order  of  the  court.  The 
pleadings  and  affidavits  presented  to  the  court  answer  every  require- 
ment of  the  act  and  the  Rules  of  Civil  Practice.  They  show  that  the 
testimony  of  the  defendant  sought  to  be  taken  is  material  and  necessary 
in  the  prosecution  of  the  action  (section  288) ;  that  the  adverse  party 
whose  testimony  is  to  be  taken  is  a  corporation,  and  names  its  officer, 
whose  testimony  is  material  and  necessary  and  is  to  be  taken  (section 
289);  also  all  of  the  facts  required  to  be  contained  in  the  notice  of 
taking  festimofty  by  deposition  when  an  order  of  the  court  is  not  sought 
(section  290) ;  also  the  facts  establishing  that  the  taking  of  the  testi- 
mony is  "authorized  by  the  provisions  of  this  article"  (section  291). 

'We  then  turn  to  the  rules  of  Civil  Practice.  Rule  122  (of  the  Rules 
of  Civil  Practice)  provides : 

"If  a  party  desire  to  take  the  deposition  of  an  adverse  party  or  a  witness 
to  obtain  information  to  enable  him  to  draw  a  complaint,  he  shall  apply  for 
an  order,  or  if  he  shaU  apply  for  an  order  to  take  testimony  by  deposition  under 
any  provision  of  article  29  of  the  Civil  Practice  Act,  he  must  present  proof 
by  afBdavit  that  statutory  grounds  exist  for  taking  the  same ;  that  the  testi- 
mony of  such  person  is  material  and  necessary  for  the  party  making  such  ap- 
plication, or  the  prosecution  or  defense  of  such  action.  Tf  an  adverse  party, 
or  tbe  original  owner  of  a  claim,  whose  testimony  is  sought,  be  a  corporation, 
joint-stock  or  other  unincorporated  association,  the  affidavit  must  state  the 

>  R.  8.  U.  8.  §  863  (U.  8.  Comp.  8t  I  1472) ;  £7  U.  S.  Stet.  7.  c.  14  (U.  S.  Comp.  St.  (  1476). 
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office  or  position  In  eiich  corporation  or  association  Ueld  by  the  poson  wboee 
testimony  is  material  and  necessary." 

It  appears  above  that  this  rule  is  substantially  complied  with.  Rule 
124  provides: 

"If  a  party  on  whom  a  notice  to  take  testimony  by  deposition  is  served  sball 
move  to  vacate,  modify,  or  limit  the  same,  he  sliaU  specify  in  his  notice  of  mo- 
tion the  grounds  of  the  motion,  and  may  support  the  same  by  a'ffidavit,  which 
shall  be  served  with  the  notice  of  motion.  If  the  court  or  Judge  who  hears  the 
moti<Hi  shall  deem  that  the  testimony  sought  to  be  taken  is  not  material  or 
necessary  for  the  party  who  served  the  notice,  or  for  any  reason  that  the  in- 
terests of  Justice  would  not  be  subserved  by  such  examination,  an  order  may 
be  made  vacating  and  setting  aside  the  notice  to  take  the  testimony  or  Umit- 
ing  the  scope  of  the  examination.  If  the  court  or  Judge  shaU  deem  that  the 
testimony  should  be  taken  at  a  time  or  place,  or  before  a  person,  other  than 
specified  in  the  notice,  an  order  may  be  made  fixing  a  different  time  or  place 
for  the  taking  of  the  testimon:^,  and  designating  some  other  person  to  take 
the  same,  and  imposing  reasonable  terms  or  conditions." 

This  rule  seems  to  indicate  the  matters  which  should  be  considered 
in  vacating  a  notice  to  take  testimony,  and  therefore  the  matters  to  be 
considered  in  deciding  whether  or  not  the  deposition  should  be  taken. 
If  it  had  appeared  before  the  court  here,  upon  the  motion  to  vacate 
the  ex  parte  order,  that  the  testimony  sought  to  be  taken  was  not  mate- 
rial or  necessary  for  the  plaintiff,  or  that  the  interests  of  justice  would 
not  be  subserved  by  such  examination,  the  court  should  have  vacated 
the  ex  parte  order;  but  neither  of  these  grounds  for  vacating  the  order 
existed  in  this  case,  and  the  court  properly  denied  the  motion. 

[4,  5]  It  is  well  settled  that  the  Legislature  may  change  the  practice 
and  procedure  of  the  court  and,  in  the  absence  of  words  of  exclusion, 
such  change  will  affect  pending  actions.  The  procedure,  the  mode  of 
attaining  and  defending  rights  in  a  pending  action,  is  governed  by  the 
law  regulating  it  at  the  time  the  question  arises.  Matter  of  Davis, 
149  N.  Y.  539,  545,  44  N.  E.  185.  The  Civil  Practice  Act  should  be 
liberally  construed  by  the  courts  to  realize  the  full  force  and  effect 
it  was  intended  to  have,  namely,  to  simplify  the  practice  and  expedite 
justice. 

We  think,  therefore,  that  the  objections  by  the  defendant-appellant 
are  not  well  taken,  and  that  the  order  should  be  affirmed,  with  costs. 

Order  unanimously  affirmed,  with  $10  costs  and  disbursements. 


(201  App.  Div.  860) 

SIDNEY  B.  BOWMAN  AUTOMOBILE  CO.  v.  SALMON  et  al. 

(Supreme  Ckinrt,  Appellate  Division,  First  Department    May  19,  1922.) 

1.  Appeal  and  error  ^=:9878( I )i— Plaintiff  not  appealing  oannot  take  advantaoa  of 

error. 

Where  the  plaintiff  does  not  appeal,  he  cannot  take  advantage  of  what 
the  court  may  regard  as  error. 

2.  Landlord  and  tenant  ^=s>l30(3)»Complalnt  oontalning  speclflo  acts  of  Interfer* 

ence  with  peaceful  enjoyment  of  leasehold  held  sufficient. 

Where  the  complaint  In  an  action  for  wrongful  interference  with  plain- 
tiff's right  to  the  peaceful  enjoyment  of  a  leasehold  set  out  that  d^end- 

^s>For  other  eases  see  same  topic  A  KE1F-NUMB&R  In  all  Key-Numbered  Digests  Jk  IndexM 
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ants.  In  remodelinir  balance  of  the  building,  caused  continued  Jarrings  and 
vibrations,  and  drove  bars  and  beams  through  the  walls  and  ceiling  of 
plaintiff's  room,  admitting  dirt  and  dust  and  water,  and  partly  obstructed 
the  entrance  to  plaintiiTs  store,  and  deprived  him  of  light  and  air,  heU 
Bolttcient  to  state  a  cause  of  action. 
Clarke,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sidney  B.  Bowman  Automobile  Company  against  Walter 
J.  Salmon  and  others,  with  Strathmore  Leasing  Company,  Inc.,  im- 
pleaded. From  an  order  granting  plaintiff's  motions  for  judgment  on 
the  pleadings  ovemiUng  demurrer  to  the  complaint,  the  impleaded  de- 
fendant appeals.   Affirmed, 

See,  also,  194  App.  Div.  887,  184  N.  Y.  Supp.  453. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  Yotk 
City,  of  counsel),  for  appellant. 
Isaac  N.  Jacobson,  of  New  York  City,  for  respondent. 

MERRELL,  J.  This  action  was  brought  by  the  plaintiff,  Sidney  B, 
Bowman  Automobile  Company,  against  Strathmore  Leasing  Company, 
Inc.,  Walter  J.  Salmon,  Longacre  Building  &  Supply  Company,  Inc., 
and  Ferdinand  S.* Salmon.  In  its  complaint  the  plaintiff  alleged  that 
the  plaintiff  and  the  corporate  defendants  are  all  domestic  corporations ; 
that  one  George  H.  Earle,  Jr.,  was  and  is  the  owner  in  fee  of  certain 
real  property,  including  a  nine-stor^  building  thereon,  situate  at  th^ 
northeast  comer  of  Broadway  and  Fifty-Second  street,  in  the  borough 
of  Manhattan,  New  York  City;  that  on  or  about  July  26>  1916,  the 
plaintiff  and  said  Earle  entered  into  an  agreement  in  writing,  by  the 
terms  whereof  said  Earle  leased  to  the  plaintiff  the  store  loiown  as 
stores  Nos.  1  and  2  of  said  premises  for  the  term  of  5  years  and  2 
months,  beginning  August  1,  1916,  and  ending  September  30,  1921,  at 
annual  rentals  var3ring  from  $7»,500  for  the  first  year  to  $8,5()0  for  the 
last  two  years  of  the  term.  Plaintiff  further  alleged  that  in  and  by  said 
lease  it  was  provided,  and  the  lessor  covenanted,  Siat  the  plaintiff  should 
and  might  peaceably  have,  hold,  and  enjoy  the  said  demised  premises 
for  the  term  aforesaid,  and  that  plaintiff  entered  into  the  possession  and 
occupation  thereof  on  or  about  August  1,  1916,  and  continued  in  pos- 
session and  occupation  thereof  up  to  December  1,  1920. 

Plaintiff,  in  its  complaint,  further  alleged,  on  information  and  belief, 
that  subsequent  to  August  1,  1916,  and  prior  to  January  1,  1920,  the 
said  Earle  leased  the  entire  building,  of  which  the  premises  demised  to 
the  plaintiff  were  a  part,  to  the  defendant  Strathmore  Leasing  Com- 
pany, Inc.,  subject  to  the  aforesaid  lease  to  the  plaintiff,  by  virtue 
whereof  the  defendant  Strathmore  Leasing  Company,  Inc.,  entered 
into  and  has  ever  since  been  and  now  is  in  possession  of  said  building, 
subject  to  plaintiff's  possession  and  occupation  of  said  store ;  that  dur- 
ine  all  the  times  mentioned  the  said  store  so  occupied  by  plaintiff  front- 
ed 31%  feet  on  Broadway  and  56  feet  on  Fifty-Second  street;  that 
the  entrance  was  on  the  comer,  and  that  the  entire  front  on  both  streets 
was  of  plate  glass  from  floor  to  ceiling,  a  height  of  about  12  feet ;  that 
said  lease  to  the  plaintiff  provided  that  plaintiff  should  use  said  store 
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for  the  sale  of  automobiles,  and* that  plaintiff  would  not  let  or  underlet, 
nor  permit  the  whole  or  any  part  thereof  to  be  used  for  any  purpose 
other  than  the  sale  of  automobiles. 

Plaintiff  further  alleges  that  prior  to  August  26,  1920,  plaintiff  re- 
modeled said  store,  so  as  to  make  it  suitable  for  the  sale  pf  automobiles, 
at  an  expenditure  of  over  $2,000,  and  that  at  all  the  times  in  the  com- 
plaint mentioned  the  plaintiff  used  the  store  for  the  sale  of  automobiles 
exclusively,  employing  therein  13  persons  at  an  expense  of  $1,000  per 
week,  and  that  it  expended  in  advertising  the  sale  of  automobiles  at 
said  store  the  sum  of  about  $700  per  week,  and  also  expended  in  the 
maintenance  of  said  salesroom  and  the  upkeep  thereof  in  excess  of 
$100,000  per  year. 

Plaintiff  further  alleged  in  its  said  complaint  that  the  defendants 
Walter  J.  Salmon,  Ferdinand  S.  Salmon,  and  Longacre  Building  & 
Supply  Company,  Inc.,  having  at  all  times  in  the  complaint  mentioned 
fiill  and  complete  knowledge  of  all  the  facts  thereinbefore  alleged,  did, 
between,  on  or  about  February  1,  1920,  and  August  26, 1920,  wrongful- 
ly conspire  and  agree  together  and  with  the  defendant  Strathmore  Leas- 
ing Company,  Inc.,  to  cause,  aid,  and  abet  said  Strathmore  Leasing 
Company,  Inc.,  to  violate  and  breach  the  covenant  of  quiet  enjoyment 
contained  in  plaintiff's  said  lease,  in  that  from  August  26,  1920,  until 
December  1,  1920,  the  defendants  were  engaged  in  conducting,  making, 
supervising,  and  directing  alterations  and  improvements  to  the  building 
above  plaintiff's  store,  changing  the  building  above  the  street  floor  from 
one  for  residential  purposes,  for  which  it  had  theretofore  been  used, 
to  one  for  business  purposes,  and  oy  changing  the  front  of  the  second 
and  third  floors  from  stone  and  brick  to  glass,  and  that  in  connection 
with  such  alterations  they  caused  continued  noise  and  jarrings  and  vi- 
brations of  the  said  building,  and  the  ceilings  and  walls  of  plaintiff's 
store  to  crack  and  become  loosened,  and  parts  thereof  to  fall,  and  dust 
and  dirt  to  enter  into  and  upon  the  plaintiff's  said  store,  and  water 
and  other  substances  to  come  througl^  the  ceiling  of  plaintiffs  said 
store  in  and  upon  personal  property  and  chattels  of  the  plaintiff  there- 
in, and  that  they  drove  bars  and  beams  through  the  walls  and  ceiling 
of  plaintiff's  said  store,  and  erected  or  caused  to  be  erected  along  the 
entire  front  of  plaintiff's  said  store  along  the  Fifty- Second  street  side, 
a  wooden  structure  extending  from  the  building  at  the  top  of  plaintiff's 
said  store  over  the  sidewalk  adjacent  thereto  and  to  the  curb  line  and 
supported  at  said  curb  line  by  beams  or  posts,  and  having  a  solid  roof, 
and  caused  and  permitted  said  structure  to  remain  until  on  or  about 
October  15,  1920,  when  the  defendants  removed  part  thereof,  and 
caused  and  permitted  the  balance  thereof  to  remain  until  December  1, 
1920,  and  erected  or  caused  to  be  erected  a  similar  structure  along  the 
entire  length  of  plaintiff's  said  store  on  the  Broadway  side,  and  caused 
and  permitted  the  same  to  remain  for  several  days,  and  caused  to  be 
deposited  in  front  of  the  plaintiff's  said  store  a  large  amount  of  ma- 
terial used  in  and  about  said  alterations  and  improvements,  and  caused 
and  permitted  such  material  to  remain  for  a  long  period  of  time,  and 
obstructed  or  partly  obstructed  the  entrance  to  plaintiff's  said  store; 
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that  all  of  said  acts,  except  the  removal  of  the  portion  of  said  structure, 
were  >vithout  the  consent  of  and  against  th^  protest  of  the  plaintiff. 

Plaintiff  alleges  in  its  said  complaint  that  by  reason  of  the  acts  of  tiie 
defendants,  as  aforesaid,  the  plaintiff's  business  and  the  use  and  occu- 
paticMi  of  the  demised  premises  was  interfered  with,  and  the  plaintiff 
was  deprived  of  the  enjoyment  of  said  premises,  and  was  deprived  of 
light  and  air,  and  access  to  and  from  said  premises  was  obstructed  and 
interfered  with,  and  that  plaintiff  lost  a  large  toiount  of  sales  of  its 
said  automobiles  and  the  profits  accruing  therefrom,  amounting  to  $50,- 
000,  and  lost  the  benefit  of  the  expense  aforesaid  incurred  by  plaintiff 
for  the  maintenance  and  upkeep  of  said  store,  the  payments  to  its  em- 
ployees, and  the  advertising  aforesaid ;  that  by  reason  of  the  premises 
the  plaintiff  sustained  damages  in  the  sum  of  $100,000,  for  which  judg- 
ment was  demanded. 

[1,  2]  To  this  complaint  the  defendants  demurred.  The  court  sus- 
tained the  demurrers  to  the  complaint  of  all  of  the  defendants,  save  the 
defendant  appellant  herein,  the  Strathmore  Leasing  Company,  Inc. 
The  appellant  demurred  upon  the  ground,  first,  that  causes  of  action 
were  improperly  united ;  and,  second,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  said  defend- 
ant appellant.  Plaintiff  moved  for  judgment  on  the  pleaduigs,  and  that 
the  appellant's  demurrer  to  its  complaint  be  overruled.  The  court 
granted  plaintiff's  motion  as  to  the  ai^>ellant,  and  denied  the  motion 
as  to  the  other  demurring  defendants. 

In  deciding  plaintiff's  motion  for  judgment  on  the  pleadings,  the 
court  wrote  a  brief  memorandum,  in  which  it  stated  that  it  was  clear 
from  the  complaint  that  its  draftsman  intended  to  set  out  but  one  cause 
of  action,  and  that  upon  contract,  and  that  in  his  brief  plaintiff's  coun- 
sel removed  whatever  doubt  upon  that  subject  might  otherwise  exist. 
The  court  held  the  complaint  good  as  against  the  Strathmore  Leasing 
Company,  the  appellant  herein,  for  breach  of  the  covenant  of  quiet  en- 
joyment, and  that  said  complaint  was  bad  against  the  other  demurrants, 
holding  that  their  liability,  if  any,  was  as  tort-feasors,  for  malicious  in- 
terference with  the  plaintiff's  contract  rights ;  that  the  plaintiff's  the- 
ory, as  expressed  in  the  complaint,  limited  it  to  showing  a  failure  to 
perform  contractual  relations ;  that  as  tlie  defendants,  other  than  the 
Strathmore  Leasing  Company,  Inc.,  were  not  under  any  contractual 
obligation  to  the  plaintiff,  their  demurrer  for  insufficiency  must  be  sus- 
tained. 

We  think  the  court  clearly  erred  in  such  disposition  of  plaintiff's 
motion  for  judgment  on  the  pleadings.  The  covenant  of  quiet  enjoy- 
ment contained  in  plaintiff's  lease  was  not  the  covenant  of  the  Strath- 
more Leasing  Company,  but  the  covenant  of  Earle,  plaintiff's  lessor. 
The  defendant  Strathmore  Leasing  Company,  Inc.,  never  contracted 
with  the  plaintiff  for  plaintiff's  quiet  enjoyment  of  the  premises.  There 
were  no  contractual  relations  between  the  plaintiff  and  the  Strathmore 
Leasing  Company,  Inc.  Therefore  we  think  the  ground  upon  which  the 
learned  court  at  Special  Term  held  the  appellant  liable  was  untenable* 
We  think,  however,  that  the  complaint,  while  inartificially  drawn,  did 
allege  facts  sufficient  to  constitute  a  cause  of  action  against  the  appel- 
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lant,  and,  indeed,  against  all  of  the  defendants,  for  Acir  wrongful  acts 
in  interfering  with  the  rights  of  the  plaintiff  in  said  premises.  Jiow- 
ever,  the  court  at  Special  Term  sustained  the  demurrers  of  all  of  the 
defendants,  save  the  appellant,  and  denied  plaintiff's  motion  for  judg- 
ment on  the  pleadings  against  said  defendants.  The  plaintiff  has  not 
appealed  from  said  order,  and  cannot  now  take  advantage  of  what  we 
regard  as  the  error  of  the  court  ih  dismissing  the  complaint  against  the 
appellant's  codefendants.  As  to  the  appellant,  we  think,  therefore,  the 
court  properly  overruled  its  demurrer,  and  granted  plsiintiff's  motion 
for  judgment  on  the  pleadings,  although  such  action  of  the  court  was 
upon  an  erroneous  theory. 

The  parties  have  heretofore  been  before  this  court  on  two  different 
occasions :  First,  upon  an  appeal  from  an  order  of  the  Special  Term 
denying  plaintiff's  motion  for  an  injunction  pendente  lite  directing  the 
defendant,  its  servants,  agents,  and  employes,  to  forthwith  remove  a 
structure  erected  by  the  defendant  in  front  of  the  said  premises  occu- 
pied by  the  plaintiff  under  its  said  lease.  The  complaint  in  said  action 
was  in  equity,  and  prayed  for  judgment  directing  the  defendant,  its 
agents,  servants,  and  employes  forthwith  to  remove  said  structure,  and 
enjoining  and  restraining  them  from  erecting  any  other  or  similar 
structure  in  front  of  the  plaintiff's  said  demised  premises,  and  from 
interfering  with  the  plaintiff's  peaceable  and  quiet  enjoyment  thereof. 
The  Special  Term  denied  plaintiff's  application  for  a  temporary  injunc- 
tion upon  the  ground  that  the  plaintiff  had  an  adequate  remedy  at  law 
in  an  action  for  damages.  On  appeal  to  this  court  said  order  of  the 
Special  Term  was  affirmed  by  a  divided  court,,  without  any  opinion  be- 
ing written  by  the  majority  of  the  court.  Sidney  B.  Bowman  Automo- 
bile Co.  v.  Strathmore  Leasing  Co.,  Inc.,  194  App.  Div.  887,  184  N.  Y. 
Supp.  453.  The  effect  of  such  affirmance  by  this  court  was  that  the 
Special  Term  properly  denied  plaintiff's  application,  upon  the  ground 
that  it  had  an  adequate  remedy  at  law  against  the  defendant  appellant 
in  an  action  for  damages  sustained. 

The  second  appeal  was  from  an  order  of  the  Special  Term  in  an  ac- 
tion brought  by  this  plaintiff  respondent  against  Walter  J.  Salmon, 
Strathmore  Leasing  Company,  Inc.,  Longacre  Building  &  Supply  Com- 
pany, Inc.,  Paul  Chapman,  and  Ferdinand  S.  Salmon,  to  recover  $250,- 
000  damages  alleged  to  have  been  sustained  by  the  plaintiff  as  a  tenant 
in  possession  of  said  premises,  by  reason  of  the  collapse  of  the  building 
thereon  while  alterations  were  being  made  by  the  defendants.  Both 
defendants  Salmon  and  the  defendant  Longacre  Building  &  Supply 
Company,  Inc.,  demurred  to  the  plaintiff's  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  demurring  defendants,  respectively.  The  said  demurrers 
coming  on  to  be  heard  upon  plaintiff's  motion  for  Judgment  on  the 
pleadings,  the  court  overruled  the  same,  and  granted  plaintiff's  motion 
for  judgment  on  the  pleadings  as  to  each  defendant.  On  appeal  to  this 
court,  the  order  of  the  Special  Term  was  unanimously  affirmed.  Sid- 
ney B.  Bowman  Automobile  Co.  v.  Salmon  ct  al.,  199  App.  Div.  924, 
191  N.  Y.  Supp.  952. 
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Upon  the  ground  that  the  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant  for  damages  by  reason  of  its 
vn-ongful  interference  with  plaintiff's  property  rights,  the  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs  and  disbursements,  with  • 
leave  to  the  appellant  to  withdraw  said  demurrer  and  answer  the  plain- 
tifTs  complaint,  upon  payment  of  said  costs  and  $10  costs  of  motiod 
at  Special  Term. 

LAUGHLIN  and  SMITH,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 

GREENBAUM,  J.  (concurring).  The  complaint  In  this  action  al- 
leges that,  subsequent  to*  the  time  that  Earle,  the  original  owner,  made  a 
lease  of  the  store  to  the  plaintiff  company,  he  leased  the  entire  building, 
of  which  plaintiff's  demised  premises  were  a  part — 

'  'Hnibje<<t  to  tbe  aforeeaid  lease  to  this  plaintiff,  by  Tirtve  whereof  tbe  de- 
fendant Strathroore  Leasing  Company  entered  into  and  has  ever  since  been 
and  now  is  In  possession  of  said  boUding,  subject  to  plaintilTs  possession  and 
occupation  of  said  store.'* 

« 

It  seems  to  me  that  the  cause  of  action  alleged  in  the  complaint  is 
based  on  tort  arising  from  the  alleged  conspiracy  of  the  defendant  ap- 
pellant and  its  codefendants  in  interfering  with  the  covenant  of  quiet 
enjoyment  in  the  plaintiff's  lease.  But  the  appellant,  being  in  posses- 
sion of  the  entire  premises  under  a  lease  thereof  made  subsequent  and 
subject  to  the  plaintiff's  lease,  became  entitled  to  the  right  to  collect  the 
rent  payable  thereunder,  and  thus  owed  the  latter  the  independent  duty 
of  upholding  the  covenant  for  quiet  enjoyment  of  its  lease.  In  16  Rul* 
•  ing  Case  Law,  p.  638,  "Concurrent  Leases,  par.  123,"  the  rule  is,  I  be- 
lieve, correctly  stated  as  follows : 

"The  Ipfwor  may  convey  to  a  third  person  bts  rereralon*  by  a  concurrent 
lease  under  seal,  and  the  lessee  thereunder  becomes  the  landlord  of  the  first 
lessee  with  the  right  to  coUec-t  the  rent  and  enforce  the  covenants  of  tlie  first 
lease  until  the  expiration  of  the  term  of  one  or  the  other  of  the  two  leageb. 
*  *  *  A  second  lease  f6r  a  term  of  yesrs  while  an  existing  lease  is  out- 
.  standing  la  taken  subject  to  the  rii^ts  of  the  prior  lessee,  if  the  second  le 
has  or  is  duuraeable  with  notice  of  the  prioc  lease." 
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WARNOCK  V.  WRAY  et  aU  Board  of  Eduoation. 

(Supreme  Court,  Special  Term,  Monroe  County.    February  6,  1922.) 
(Bvllahus  Jfv  the  Court.) 

1.  Schools  and  school  districts  ^s960(2)*Speolfloatlons  for  bids  for  ooatraets 

must  furnish  standard  for  real  competitive  bidding. 

Under  Education  Law,  §  875,  subd.  8,  requiring  contracts  to  be  let  to  the 
lowest  responsible  bidder,  the  specifications  are  required  to  be  in  such 
form  as  to  furnish  a  standard  for  real  competitive  bidding  up(m  a  onlfoim 
and  intelligent  basis. 

2.  Schools  and  school  districts  ^=:980(2)— Speclflcations  for  construction  of  world 

either  of  wrought  iron  or  steel  pipe,  prices  being  different,  bald  not  basis  for 
genuine  competition. 

Under  Education  Law,  {  8*^,  subd.  8,  specifications  for  the  construction 
of  a  substantial  amount  of  work  either  of  wrought  iron  or  steel  pipe  in 
the  alternative,  prices  being  8ul)stantially  different,  do  not  furnish  a  basis 
for  genuine  competition. 

3.  injunction  ^s»88— Board  of  education  may  be  enjoined  to  prevent  Illegal. set  ' 

or  waste  of  funds. 

Under  General  Municipal  i^w,  f  51,  an  action  will  lie  for  an  Injunc- 
tion against  a  board  of  education  to  prevent  an  illegal  act  or  a  waste  of 
public  funds.  * 

4.  Schools  and  school  districts  <g=9 11 1— Taxpayer  may  have  board  of  edncatios 

enjoined  from  contracting  under  form  of  bidding  without  basis  for  gonnlns 
competition. 

An  injunction  in  an  action  by  a  taxpayer  will  be  granted  to  enjoin  the 
<       letting  of  a  contract  under  such  a  form  of  bidding. 

Action  by  Henry  Warnock  against  Charles  F.  Wray  and  others, 
constituting  the  Board  of  Education  of  the  City  of  Rochester.  On 
motion  for  temporary  injunction.    Motion  granted. 

MacFarlane  &  Harris,  of  Rochester,  for  the  motion. 
Charles  L.  Pierce,  Corp.  Counsel,  of  Rochester  (George  B.  Ehaper, 
of  Rochester,  of  counsel),  opposed. 

RODENBECK,  J.  [1,2]  The  board  of  education  was  not  author- 
ized, as  tiie  notice  to  bidders  would  indicate,  to  accept  in  its  discretion  . 
any  bid  which  might  be  advantageous  to  the  city.  This  provision  in  the 
notice  was  contained  in  a  section  of  the  city  charter  that  has  been  re- 
pealed. The  board  is  now  required  by  law,  where  the  expenditure  or 
liability  involves  more  than  $1,000,  to  advertise  for  the  construction, 
alteration,  or  remodeling  of  school  buildings,  and  to  award  the  contract 
to  the  lowest  responsible  bidder  furnishing  the  security  required  by  the 
board.  Education  Law  (Consol.  Laws,  c.  16)  §  875,  subd.  8.  Under 
this  language  the  specifications  are  required  to  furnish  a  basis  for  real 
competitive  bids,  which  may  be  subjected  to  an  intelligent  and  uniform 
test,  for  the  purpose  of  determining  which  is  the  lowest.  Hart  \p  City 
of  New  York,  201  N.  Y.  45,  53,  94  N.  E.  219.  The  specifications  in 
this  case  do  not  furnish  such  a  test,  as  they  called  for  a  bid  for  wrought 
iron  "or"  steel  pipe,  to  be  used  in  all  cases  except  where  brass  pipe 
or  blow-off  pipe  was  required.    Gage  v.  City  of  New  Yoric,  110  App. 

t=9For  other  eases  see  same  topic  A  KEY-NUMBER  In  all  Key-Nnmbcred  Dlseati  A  Indexes 
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Div.  403,  $7  N.  Y.  Supp.  157.  It  is  ia  matter  of  construction  ifrfiethjer 
this  language  leaves  it  to  the  option  of  the  bidder  or  to  that  of  the 
board  to  use  wtought  iron  or  sted  pipe,  and  the  clause  is  therefore  am- 
biguous and  uncertain. 

The  only  safe  course  for  bidders,  under  the  form  of  the  notice  for 
bids,  was  to  submit  a  bid  for  the  more  expensive  pipe,  as  the  board 
might  construe  the  clause  relating  to  the  use  of  wrought  iron  or  steel 
pipe  as  vesting  in  it  a  discretion  in  the  matter.  All  of  the  bidders 
evidently  did  so  bid,  as  all  of  the  bids  are  $890  or  more  above  the  cost 
of  using  steel  pipe,  except  Barr  &  Creelman,  who  without  any  sugges- 
tion in  the  notice  for  bids,-  authorized  a  reduction  of  $890  from  their 
bid  in  case  steel  pipe  was  used.  While  the  difference  in  the  cost  of 
wrought  iron  and  steel  pipe  is  approximately  $890,  the  contract  has 
been  awarded  to  Barr  &  Creelman  at  a  reduction  of  only  about  $30 
from  the  bid  of  Arensmeyer-Wamock-Zamdt,  Inc.,  which  was  based 
upon  the  use  of  wrought  iron  pipe.  If  the  award  to  Barr  &  Creelman 
is  sustained  it  would  mean  a  letting  of  this  contract  without  competition 
as  to  stcd  pipe.  If  the  bid  of  Arcnsmeyer-Wamock-Zamdt,  Inc.,  is 
accepted,  it  means  that  the  board  will  pay  wrought  iron  pipe  prices  for 
sted  pipe,  if  the  board  adheres  to  its  selection  of  steel  pipe.  It  is  evident 
that  the  form  of  bidding  does  not  permit  of  that  competition  which  the 
statute  requires,  and  any  contract  made  thereunder  would  be  illegal. 

[3,  4]  The  action  is  well  founded.  The  statute  authorizes  the  action 
to  prevent  an  illegal  act  or  to  prevent  waste  of  public  funds.  General 
Municipal  Law  (Consol.  Laws,  c  24).  §  5L  The  complaint  alleges 
both.  The  action  will  lie  against  the  board,  although  it  is  a  corporate 
body,  and  public  education  is  a  state  and  not  a  municipal  function.  The 
administration  of  public  education  in  the  city  is  of  a  dual  character, 
partly  reflated  by  the  Education  Law  and  partly  by  the  charter  of  the 
city.  With  respect  to  the  letting  of  contracts  for  the  construction  of 
school  buildings,  involving  the  use  of  municipal  funds  affecting  the  tax- 
payers of  the  city,  the  board  is  subject  ta  statutory  municipal  control, 
and  to  an  action  by  the  municipality,  or  by  a  taxpayer  in  its  behalf,  to 
prevent  illegal  action  or  to  prevent  waste  of  public  funds.  Matter  of 
Hirshfidd  V.  Cook,  227  N.  Y.  297,  302,  304,  125  N.  E.  504;  Altschul 
V.  Ludwig,  216  N.  Y.  459,  111  N.  E.  216.  "While  the  educational 
affairs  in  each  city  are  under  the  general  management  and  control  of 
the  board  of  education,  such  board  is  subject  to  municipal  control  in 
matters  not  strictly  educational  or  pedagogic."  Matter  of  Hirschfield 
V.  Cook,  227  N.  Y.  p.  304,  125  N.  E.  504;  see  Olmsted  v.  Meahl,  219 
N.  Y.  270, 114  N.  E.  393. 

Th^  good  faith  of  the  members  of  the  board  is  not  involved,  as  the 
statute  permits  the  action  to  be  brought  for  an  alleged  illegal  act,  as 
well  as  for  an  alleged  waste  of  funds.  General  Municipal  L^w,  supra. 
As  the  objection  here  urged  goes  to  the  legality  of  any  contract  made, 
it  cannot  be  corrected  by  evidence  on  the  trial,  and  there  can  be  no 
object  in  delaying  a  determination  upon  the  merits  uiltil  the  trial  of 
the  case,  in  view  of  the  public  interest  and  the  urgency  of  tiie  work. 
Gage  V.  City  of  New  York,  110  App.  Div.  p.  418,  97  N.  Y.  Supp.  157. 
Besides,  it  would  seem  to  be  unwise  to  permit  the  contractors  to  per- 
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form  the  contract  pending  the  trial,  with  the  possibility  of  having  the 
contract  then  declared  illegal,  and  of  not  being  able  to  recover  under  it 
The  motion  for  a  temporary  injtmction  is  granted,  with  $10  costs. 
Ordered  accordingly. 


(118  Misc.  Rep.  619) 

AREN8MEYER-WARN0CK-ZARNDT,   Ino^  v.  WRAY  et  al..  Board  of  Edo- 

catlOD. 

(Supreme  Court,  Special  Term,  Monroe  County.    April  24,  1922.) 

(8vUahu9  by  the  Cawi.) 

1.  Mandamus  ^=»92— Will  Issue  to  compel  board  of  eduoatloa  to  award  ooo- 

tract  to  lowest  bidder;  as  statute  requires. 

A  maDdamua  will  issue  to  compel  a  board  of  education  to  award  a  con- 
tract to  the  lowest  bidder,  where  the  statute  requires  contracts  to  be  let 
to  the  lowest  responsible  bidder  giving  the  security  required,  and  there 
is  no  substantial  reason  for  doing  otherwise. 

2.  Schools  and  school  districts  ^=980(2)— Notice  of  the  rlQht  to  rejeot  all  Mdt 

DOt  effective,  where  statute  requires  that  contract  be  tot  to  lowest  bidder. 

A  reservation  in  a  notice  for  bids  in  such  a  case  of  the  right  to  reject 
aU  bids  is  not  effective,  where  the  contract  is  required  by  statute  to  be 
tet  to  the  lowest  responsible  bidder,  and  there  is  no  statute  giving  such 
right  in  the  discretion  of  the  hoard,  unless  there  is  a  substantial  reason  for 
rejecting  all  bids. 

3.  Mandamus  ^=9l80^Perenptory  writ  Issues  In  first  instanoo,  where  there  It  no 

disputed  fact. 

A  peremptory  mandamus  will  issue  in  the  first  instance,  where  there  is 
no  disputed  question  of  fact  requiring  an  alternative  mandamus  to  issue. 

Application  by  Arcnsmeycr-Waraock-Zamdt,  Inc.,  for  mandamus 
against  Charles  F.  Wray  and  others,  constituting  the  Board  of  Educa- 
tion of  the  City  of  Rochester,  for  an  order  awarding  a  contract  to  low- 
est bidder.  Writ  issued  ordering  board  to  award  contract  to  applicant 
under  second  bidding,  and  board  restrained  from  proceeding  under 
third  bidding,  and  from  readvertising  for  further  bids. 

MacFarlane  &  Harris,  of  Rochester,  for  plaintiff. 
Charles  L.  Pierce,  Corp.  Counsel,  of  Rochester  (George  B.  Draper, 
of  Rochester,  of  counsel),  opjDOsed. 

RODENBECK,  J.  [11  The  contract  involved  on  this  application 
should  be  awarded  to  Arensmeyer-Wamock-Zarndt,  Inc.,  under  the 
second  bidding.  In  advertising  for  bids,  the  board  was  laboring  under 
two  misapprehensions.  In  its  first  advertisement  it  assumed  that  it  had 
the  right  by  a  provision  in  the  notice  to  award  the  contract  to  any  bid- 
der according  to  its  judgment.  This  provision  was  omitted  from  the 
notice  for  bids  upon  readvertisement,  but  the  second  notice  contains  a 
provision  that  the  board  reserves  the  right  in  its  discretion  to  reiect 
all  bids,  as  the  interest  of  the  city  may  appear.  The  board  is  not  at 
liberty  under  the  statutes  relatine  to  the  subject  to  award  contracts  to 
any  but  the  lowest  bidder,  and  it  has  no  authoritv  in  its  absolute  discre- 
tion to  reiect  all  of  the  bids  submitted  and  readvertise  for  new  bids. 


CssFoT  other  cmaes  see  same  topic  A  KBT-NVMBBR  in  all  Key-Numbered  Digests  a  Ind( 

/Google 


Digitized  by  ^ 


Sup.  Ct.)         abbnsmbYbh-warnock-zabndt  v.  wray  899 

(1»4N.T.S.> 

[2]  The  provision  coiltained  in  the  first  notice  for  bids,  reserving 
the  right  to  the  board  to  let  the  contract  to  any  bidder  as  the  interests 
of  the  city  might  appear,  is  omitted  from  the  second  notice  for  bidding, 
and  it  is  unnecessary  to  discuss  it  The  board  cannot,  by  a  provision 
in  its  notice  for  bids,  reserve  to  itself  arbitrarily  the  right  to  reject  bids 
submitted.  It  is  vested  with  a  certain  discretion  with  respect  to  the 
letting  of  contracts,  but  is  required  by  the  statute,  to  Jet  the  contract 
to  the  "lowest  responsible  bidder  furnishing  the  security  as  required 
by  such  board."  Education  Law  (Consol.  Laws,  c.  16)  §  875,  subd.  8. 
Under  this  language  in  the  present  case  no  calculations  are  necessary 
to  determine  who  is  the  lowest  bidder,  and  there  is  no  question  raised 
as  to  the  responsibility  of  the  lowest  bidder,  nor  at  the  time  of  the  re- 
jection of  the  bids  was  any  question  raised  as  to  the  reasonableness  of 
the  amotmt  of  the  bids.  The  board  was  not  at  liberty  to  reject  the  bids, 
unless  there  was  some  informality  connected  with  them,  or  other  sub- 
stantial reason  existed  which  required  such  rejection.  The  reason  ad- 
vanced for  the  rejection  of  the  bids  in  the  resolution  adopted  by  the 
board  is  that  they  were  "informal,"  but  an  examination  of  the  bids  re- 
veals no  informality  sufficient  to  justify  the  course  taken  by  the  board. 

The  bid  of  the  Barr  &  Creelman  Company  was  informal,  in  that  it 
failed  to  state  the  individual  name  of  each  member  of  the  firm  or  cor- 
poration ;  but  it  was  not  such  an  informality  as  required  the  board  to 
reject  the  bid.  The  Barr  &  Creelman  Company  is  well  known  in  the 
city,  and  it  would  be  a  technicality  to  reject  the  bid  because  it  failed 
to  state  the  corporate  name  or  the  members  of  the  firm,  whichever  it 
may  be.  The  bid  of  Arcnsmeyer-Wamock-Zamdt,  Inc.,  is  regular  in 
all  respects.  The  excuse  offered,  that  the  sum  of  the  labor  and  material 
specified  in  the  bid  did  not  agree  with  the  amount  of  the  bid,  is  a  mere 
subterfuge.  This  division  is  for  the  information  of  the  board,  and  is 
stated  to  be  approximate  only.  There  can  be  no  claim  that  the  rejec- 
tion of  the  bids  was  in  the  interest  of  economy. 

Under  the  first  letting  the  board  let  the  contract  to  the  Barr  &  Creel- 
man Company  for  steel  pipe,  when  it  had  before  it  a  bid  of  Arensmeyer- 
Wamock-Zamdt,  Inc.,  for  wrought  iron  pipe  at  only  $30  more  than  the 
bid  for  steel  pipe ;  wrought  iron  pipe  being  concededly  more  expensive. 
The  bid  of  Arensmeyer-Warnock-Zamdt,  Inc.,  under  the  second  let- 
ting, was  $1,611  less  than  the  bid  of  Barr  &  Creelman  Company  under 
the  first  bid,  which  was  accepted  by  the  board.  Under  the  statute  re- 
quiring the  contract  to  be  let  to  the  lowest  responsible  bidder,  all  of 
the  bids  cannot  be  rejected,  unless  there  is  some  substantial  reason 
therefor.  This  provision  was  inserted  in  the  statute  for  the  purpose  of 
protecting  the  public,  and  if  the  board  can  reject  bids  arbitrarily  it  will 
open  the  way  to  favoritism,  corruption,  extravagance,  and  improvi- 
dence. People  ex  rel.  Coughlin  v.  Gleason,  121  N.  Y.  631,  25  N.  E. 
4.  It  would  afford  an  easy  way  to  keep  on  bidding  until  a  favorite  con- 
tractor was  the  lowest  bidder.  The  board  is  required  to  act  in  good 
faltl),  and  if  the  proceedings  appear  to  indicate  some  ulterior  motive 
in  readvertising  the  courts  will  interfere. 

The  course  of  the  letting  of  this  work  would  seem  to  indicate  that 
an  attempt  has  been  made  to  prevent  Arensmeyer-Wamock-Zamdt, 
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Inc.,  from  obtaining  this  contract  or  to  seoire  the  contract  for  some 
one  else.  The  first  bid  was  for  wrought  iron  or  steel  pipe  in  the  alterna- 
tive, which  the  court  held  was  an  illegal  form  of  proposal.  Under 
this  form  of  bidding  the  board  rejected  the  bid  of  Arensmeyer-War- 
nock-Zarndt,  Inc.,  which  was  substantially  the  lowest  bidder,  and  ac- 
cepted the  bid  of  the  Barr  &  Creeknan  Company  for  steel  pipe ;  that  bid 
being  only  $30  less  than  the  bid  of  Arensmeyer-Wamock-Zamdt,  Inc., 
for  wrought  iron  pipe,  worth  admittedly  $890  more  than  steel  pipe. 
It  cannot  be  claimed  that  this  award  was  made  in  the  interest  of  the 
city.  The  board  then  rejected  all  of  the  bids  and  readvertised,  and  in 
the  readvertisement  provided  that,  if  the  bid  was  for  wrought  iron,  a 
deduction  should  be  stated  if  steel  pipe  were  used.  The  board  should 
have  ascertained  before  the  bidding  whether  it  desired  wrought  iron 
or  steel  pipe  to  be  used,  as  this  form  of  bidding  gives  a  favorite  con- 
tractor two  chances  of  securing  the  contract,  as  he  may  be  low  either 
on  wrought  iron  or  steel  pipe.  The  notice  for  bids  should  not  be  in 
such  form  as  to  permit  of  such  opportunities,  wherever  it  can  be 
avoided. 

Under  the  second  bidding,  the  Barr  &  Creelman  Company  not  having 
provided  for  any  deduction,  it  must  be  assumed  that  its  bid  is  for  steel 
pipe,  in  which  case  its  bid  is  $14  more  than  the  bid  of  Arensmeyer- 
Wamock-Zamdt,  Inc.  Instead  of  awarding  the  contract  at  the  prices 
bid,  which  were  substantially  less  than  those  offered  in  the  first  bids, 
the  board  advanced  the  untenable  ground  that  all  of  the  bids  were  in- 
formal, and  readvertised.  The  proceeding  was  irregular,  and  is  open 
to  the  construction  that  the  rejection  of  the  bids  was  not  in  good  faith, 
but  for  the  purpose  of  preventing  Arensmeyer-Wamock-Zamdt,  Inc, 
from  obtaining  the  contract,  which  is  supported  by  the  action  of  the 
board  on  the  first  letting,  when  that  company  was  the  lowest  bidder  on 
wrought  iron  pipe.  The  letting  of  public  work  should  be  above  the  sus- 
picion of  favoritism  or  corruption. 

[3]  Under  these  circumstances  the  courts  will  control  the  action 
of  the  board,  and  require  an  observance  of  the  statutes.  The  board 
has  not  the  same  latitude  with  respect  to  the  letting  of  contracts  as  an 
individual.  It  is  required  to  let  a  contract  to  the  lowest  responsible 
bidder  who  will  give  the  security  required  by  the  board,  and  it  cannot 
reject  all  of  the  bids  unless  there  is  some  substantial  reason  for  that 
course.  Where  there  is  no  dispute  as  to  the  facts,  the  court  will  grant 
a  peremptory  mandamus  in  the  first  instance.  People  ex  rel.  Lynch  v. 
Lennon,  147  App.  Div.  537,  132  N.  Y.  Supp.  620;  Molloy  v.  City  of 
New  Rochelle,  198  N.  Y.  402,  412,  92  N.  E.  94,  30  L.  R.  A.  (N.  S.) 
126 ;  People  ex  rel.  Matthews  &  Co.  v.  City  of  Buffalo,  5  Misc.  Rep. 
36,  25  N.  Y.  Supp.  50.  The  board  is  therefore  required  to  award  the 
contract  to  Arensmeyer-Warnock-Zarndt,  Inc.,  under  the  second  bid- 
ding;, and  is  restrained  from  proceeding  under  the  third  bidding,  and 
from  readvertising  for  further  bids  for  the  work. 

Ordered  accordingly. 
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(201  App.  Dir.  487) 

8CHLESINGER  et  al.  v.  QUINTO  at  aL 

(Snpreme  Coart,  Appellate  Diyialon,  First  Department    May  26,  19^.) 

1.  Master  aod  aervant  <s=s>22— Agreement  with  employera'  aesooiation  held  not 

abrogated  by  subsequent  agreements. 

An  agreement  entered  into  in  1919  between  an  association  of  employers 
and  their  employees*  unions,  fixing  the  minimum  compensation  to  be  paid 
the  employees,  and  providing  the  latter  should  give  a  fair  day's  work  for 
a  fair  day's  pay,  was  supplemented  only,  and  not  abrogated,  by  a  report 
of  the  commission  appointed  by  the  Governor,  accepted  by  both  employers 
and  workers,  granting  an  Increase  in  the  rate  of  wages,  and  by  a  subse- 
quent agreement  between  the  employers  and  the  unions  for  a  commission 
to  work  out  measures  wherry  the  productivity  of  workers  could  be 
brought  to  a  point  that  was  fair  and  proper  to  both  sides. 

2.  Injunction  ^=9128— Undisputed  facts  held  to  show  breach  of  agreement  by  om- 

ployers*  association. 

Where  both  sides  to  an  agreement  between  an  association  of  employers 
and  the  unions  of  their  employees  charged  the  other  with  failure  to  abide 
by  the  agreement,  and  the  afljdavits  as  to  such  failures  were  conflicting, 
but  it  was  undisputed  that,  while  the  parties  were  still  ostensibly  operat- 
ing under  the  agreement  and  had  appointed  a  commission  to  draft  a  sup- 
plemental agreement  to  remove  some  of  the  difficulties,  the  employers'  as- 
sociation by  resolution  repudiated  the  agreement  and  directed  its  mem- 
bers to  refuse  to  abide  thereby,  the  right  of  the  unions  to  an  injunction 
to  prevent  the  breach  of  the  agreement  by  the  association  did  not  depend 
on  a  disputed  fact 

3.  Torts  ^s»  10— Party  Intentionally  oausing  another  to  break  contract  Is  liable 

to  party  injured. 

An  association  of  employers,  which  required,  under  the  penalty  provided 
by  its  by-laws,  its  members  to  break  their  agreement  with  their  employees. 
Is  liable  for  such  acts,  under  the  rule  that  a  person  who  knowingly  and 
intentionally  interferes  with  an  express  contract  between  two  persons, 
and  induces  one  of  them  to  break  the  contract,  is  liable  to  an  action  by 
the  party  injured. 
4^  Injunction  ^s»e3— Granted  to  prevent  employers'  association  from  requiring 
Its  members  to  break  contract  with  employees. 

The  recovery  by  an  individual  employee  of  damages  against  an  employ- 
ers' association,  which  had  induced  the  employers  to  break  its  contract 
with  the  employees,  would  not  afford  an  adequate  remedy,  so  that  equity 
will  interfere  and  enjoin  the  employers'  association  from  requiring  its 
members  to  break  their  agreements. 

5.  injunction  es»57— Will  not  issue  against  breach  of  contract,  unless  there  Is 
mutuality  of  remedy. 

An  injunction  against  the  breach  of  a  contract  is  a  negative  decree  of 
specific  performance,  and  as  a  general  rule  the  power  of  equity  to  grant 
the  former  is  measured  by  the  same  principles  as  its  power  to  grant  the 
remedy,  so  that  the  breach  will  not  be  enjoined,  tmless  there  be  a  mutuali- 
ty of  remedy  as  well  as  of  obligation. 

8.  Injunction  ^=s>60— Remedy  for  breach  of  oontraot  between  association  of  em- 
ployers and  union  Is  mutual,  authorizing  injunction  for  breach. 

The  rule  that  an  injunction  will  not  issue  to  compel  one  man  to  work 
for  another,  though  he  may  have  agreed  to  do  so,  nor  restrain  him  from 
breaking  his  contract  of  employment  and  entering  into  the  employment 
of  another,  unless  his  services  are  unique,  does  not  prevent  an  injunction 
on  behalf  of  an  employers'  association  against  a  trade  union  to  restrain 
a  breach  of  its  agreement  fixing  the  terms  of  employment  of  its  members, 
which  it  could  enforce  against  its  members  by  disciplinary  methods  proved 
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to  have  been  effectual,  so  that  an  injunction  against  breach  of  the  agree- 
ment by  the  employers*  association  will  not  be  denied  because  the  remedy 
ifi  not  mutuaL 

7.  Injunction  ^=> 1 33— Temporary  restraint  of  breach  of  contract  by  employers' 

association,  and  requiring  rescission  of  resolution,  hold  not  a  mandatory  In- 
junction. 

A  temporary  injunction,  which  restrained  an  employers'  asaodatloa 
from  violating  its  contract  with  a  trade  union  and  incidentally  required 
the  association  to  rescind  the  resolution  abrogating  the  contract,  was  not 
essentially  a  mandatory  injunction,  since  the  abrogation  o^  the  resolution 
was  immaterial,  and  was  proper  as  requiring  only  that  the  association 
should  continue  the  relations  with  the  employees  of  its  members  volun- 
tarily assumed  by  it 

8.  Injunction  ^=>23— Master  and  servant  <s:>59— Changed  oondltloas,  creating 

hardship,  held  not  to  relieve  from  contract  obligations,  or  Justify  denial  of  in- 
junction against  breach. 

The  fact  that  changes  in  conditions  since  a  contract  was  entered  into  be- 
tween an  employers'  association  and  a  trade  union,  fixing  the  terms  of  em- 
ployment, made  the  performance  of  the  contract,  a  hardship  on  the  em- 
ployers, does  not  relieve  them  from  their  obligation,  in  the  absence  of  a 
stipulation  for  relief  because  of  changed  conditions,  and  does  not  justlfly 
denial  of  an  in  junction,  res  training  a  breach  of  the  contract,  especially 
wuere  the  denial  of  injunction  would  have  resulted  in  the  continuance  of 
a  strike,  which  would  have  imposed  greater  hardship  and  loss  on  the 
employers. 

Dowling,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Benjamin  Schlesinger,  as  President  of  the  International 
Ladies*  Garment  Workers'  Union,  and  another,  against  Philip  Quinto, 
individually  and  as  treasurer  of  the  Cloak,  Suit  and  Skirt  Manufactur- 
ers' Protective  Association  and  others.  From  an  order  granting  an  in- 
junction pendente  lite  (117  Misc.  Rep.  735,  192  N.  Y.  Supp.  564),  de- 
fendants appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Max  D.  Steuer,  of  New  York  City  (Charles  H.  Tuttle  and  William 
Klein,  both  of  New  York  City,  on  the  brief),  for  appellants. 

Morris  Hillquit,  of  New  York  City  (Samuel  Untermyer,  of  New 
York  City,  of  counsel),  for  respondents. 

PAGE,  J.  The  plaintiffs  in  this  action  are:  (1)  The  Internationa! 
Ladies'  Garment  Workers'  Union,  a  voluntary  unincorporated  associa- 
tion, a  national  labor  union  composed  of  workers  engaged  by  the  manu- 
facturers of  the  women's  garment  industry  in  all  parts  of  the  United 
States.  It  has  a  membership  of  about  150,000,  and  is  affiliated  with  the 
American  Federation  of  Labor.  (2)  The  Joint  Board  of  Cloakmakers' 
Union  of  the  City  of  New  York,  a  delegated  body  composed  of  repre- 
sentatives of  all  local  unions  in  the  city  of  New  York,  whose  members 
are  employed  in  the  different  branches  of  the  cloak-making  industry. 
It  is  affiliated  with  the  International  Ladies'  Garment  Workers'  Union, 
and  is  a  part  of  that  oreranization.  These  two  orefanizations  will  here- 
after, for  the  sake  of  brevity,  be  collectively  designated  as  the  Upion. 
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The  defendant  the  Cloak,  Suit  and  Skirt  Manufacturers'  Protective 
Association,  is  also  a  voluntary  unincorporated  association  of  employ- 
ers, engaged  in  the  manufacture  of  the  garments  indicated  by  its  name, 
representing  about  280  firms,  or  corporations,  who  employ,  collectively, 
about  one-half  of  all  the  workers  in  the  industry  in  the  city  of  New 
York,  either  directly  or  through  contractors  working  for  them.  This 
organization  will  be  designated  as  the  Association. 

The  Union  and  the  Association  made  collective  agreements  with  each 
other,  with  the  authorization  and  on  behalf  of  their  respective  mem- 
bers, in  1910j  1915,  1916,  and  1919,  whereby  was  established  the  scale 
of  wages,  hours  of  labor,  and  other  conditions  of  employment,  with  pro- 
visions for  the  creation  and  maintenance  of  a  tribunal  for  the  adjust- 
ment of  disputes  between  employers  and  workers  and  the  Association 
and  the  Union.  According  to  the  papers  submitted  on  the  motion  here- 
in, these  agreements  would  seem  to  have  been  "more  honored  in  the 
breach  than  in  the  observance,"  each  side  charging  the  other  with  re- 
sponsibility. These  contracts  have  generally  been  preceded  by  strikes, 
lockouts,  and  other  tactics  of  industrial  war,  and  thus  have  been  the  re- 
sult rather  of  terms  dictated  by  necessity,  arising  from  exhaustion,  than 
of  deliberate  consideration  of  economic  conditions  and  a  mutual  accom- 
modation to  the  rights  and  obligations  of  employer  and  employee.  This 
has  engendered  a  feeling  of  distrust  and  hostility  that  has  militated 
against  the  strict  observance  of  contract  obligations,  and  been  disas- 
trous in  the  prosecution  of  the  industry,  both  to  employer  and  employee. 
Prior  to  the  making  of  the  agreement  of  May  29,  1919,  compensation 
was  fixed  by  a  scale  of  prices  for  piece  work.  In  this  agreement  the 
scheme  of  compensation  was  changed  to  a  weekly  wage. 

The  wages  to  be  paid  to  the  employee  in  each  branch  of  the  work 
were  not  definitely  fixed,  but  a  minimum  scale  was  adopted,  thus  leaving 
to  the  manufacturer  and  the  employee,  in  each  individual  case,  the  right 
to  negotiate  for  and  to  pay  any  sum  which  they  might  agree  upon  above 
the  minimum  scale.  It  was  thus  intended  to  allow  the  employer  to  give 
a  higher  compensation  to  the  more  skillful  worker,  while  placing  a  limit 
below  which  the  more  incompetent  could  not  be  reduced.  Two  possi- 
ble results  of  this  plan  were  anticipated,  and  in  ihe  agreement  sought 
tQ  be  safeguarded:  First,  that  the  employees  of  a  single  employer 
migh|^  combine,  and  by  means  of  a  shop  strike  compel  the  payment  of 
a  higher  uniform  wage  to  all  the  employees,  irrespective  of  their  com- 
petency; second,  that,  the  incentive  to  increased  production  being  re- 
moved, when  compensation  was  no  longer  based  on  the  piece  price, 
but  was  fixed  at  a  weekly  wage,  the  employees  would  reduce  their  pro- 
duction by  "soldiering  on  the  job,"  as  it  was  expressed  in  the  agree- 
ment. The  agreement  provided  with  respect  to  the  second  of  tiiese 
dangers : 

«mie  Union,  beUeving  in  the  principle  of  a  'fair  day's  labor  for  a  fair  day's 
pay/  obligates  itself  in  all  good  faith  for  all  its  members  that  they  will  per- 
form their  work  conacientiously,  faithfully,  and  efficiently."  , 

And  to  further  secure  the  employer,  a  clause  was  inserted  reading  as 
follows: 
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"The  employer  may  discharge  his  workers  for  causes  sQch  as  incompetency, 
misconduct,  insubordination  in  the  i>erfonnance  of  his  work,  breach  of  the 
reasonable  roles  to  be  established,  and  soldiering  on  the  job." 

To  guard  against  the  second,  the  contract  provided: 

"There  shall  be  no  lockout  or  strike  during  the  period  of  this  agreement,  nor 
shall  there  be  any  individual  shop  lockout,  stoppage  or  shop  strikes  pending 
the  determination  of  any  complaint  or  grievance.  Should  there  be  a  stoppage 
of  work  or  shop  strike  in  any  factory,  immediate  notice  thereof  shall  be  given 
by  the  Association  to  the  Union.  The  Union  agrees  to  return  the  striking  work- 
ers to  their  work  within  24  hours  after  the  receipt  by  the  Union  of  such 
notice,  and  until  the  expiration  of  such  time  it  shall  not  be  deemed  that  the 
striking  workers  have  abandoned  their  em^lojrment.  The  consideration  of 
stoppage  cases  shall  have  precedence  over  all  other  complaints  and  grievances 
arising  hereunder."  . 

The  agreement  contained  a  provision  for  the  settlement  of  all  com- 
plaints, disputes,  or  grievances,  arising  between  the  parties  thereto,  by 
the  manager  of  the  Association  and  the  manager  of  the  Union,  or  their 
deputies,  their  decision  to  be  binding  on  the  parties.  Should  the  man- 
agers fail  to  agree,  the  matter  was  to  be  referred  to  a  trial  board,  con- 
slsti^g  of  one  member  from  each  organization  and  an  impartial  person 
selected  from  a  list  of  names  previously  agreed  upon  by  the  Union 
and  the  Association.  The  decision  of  a  majority  of  this  board  is  to  be 
final  and  binding. 

The  rapidly  increasing  cost  of  living  during  the  period  of  the  agree- 
ment led  the  workers  in  nearly  all  industries  to  apply  for  and  obtain 
wage  increases.  The  workers  in  the  cloak  industry  made  an  applica- 
tion for  an  .increase  in  the  minimum  wage  scale  in  the  month  of  No- 
vember, 1919.  The  employers  refused  to  consider  the  request.  The 
controversy  was  carried  on  in  the  public  press,  and  was  inevitably  lead- 
ing to  a  renewal  of  strife,  with  the  usual  concomitants  of  strikes  and 
lockouts,  when  the  Governor  of  the  state  intervened  and  invited  both 
parties  to  a  conference  with  him.  As  a  result  of  this  conference  the 
Governor  appointed  a  commission,  consisting  of  seven  members,  upon 
which  the  Union  and  the  Association  were  represented.  This  commis- 
sion made  as  one  of  its  first  recommendations  that  all  workers  who 
were  on  strike  should  be  returned  to  work  at  their  respective  shops. 
Immediately  all  workers  who  had  been  engaged  in  shop  strikes  re- 
turned to  work.  The  Governor's  commission  held  public  hearings  and 
granted  an  increase  in  the  weekly  wage  schedule,  which  was  less  than 
that  demanded  by  the  workers.  The  report  of  the  commission  was 
unanimous,  and  was  accepted  by  the  workers  and  the  employers.  In 
this  report  it  stated : 

"A  collective  bargaining  agreement  caWs  for  the  utmost  good  faith  on  both 
sides  to  perform,  both  in  letter  and  in  spirit,  every  term  and  condition  thereof, 
whether  it  refers  to  shop  strikes  on  the  part  of  the  worker,  lockouts  on  the 
part  of  the  employers,  or  the  maintenance  of  its  terms  as  to  wages  and  hours 
This  board  desires  to  emphasize  this  point  as  fundamental  in  any  contractual 
relationship,  and  has  endeavored  to  hold  the  existing  contract  inviolate  in 
any  adjustment  it  has  made  of  the  present  difficulty.  The  board  has  unani- 
mously agreed  upon  a  wage  increase  to  be  given  to  the  workers,  based  upon  the 
belief  that  it  Is  called  for  by  certain  conditions  inherent  in  the  industry  and 
that  it  wiU  make  for  harmony  throughout  the  season.    It  is  the  opinion  of  the 
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board  that  it  will  stabilize  the  industry  it  neither  side  wUl  take  adTantage  of 
seasonal  pressure  at  any  time  to  force  changes  in  the  established  sdiedules.** 

Shortly  after  the  report  was  accepted,  the  Union  and  the  Association 
became  involved  in  a  dispute  as  to  its  interpretation,  the  Association 
claiming  that  it  was  a  temporary  increase  granted  to  those  who  were 
employed  in  January,  1920,  and  not  applicable  to  those  who  became  em- 
ployees after  that  date,  and  as  to  all  employees  was  subject  to  revision 
if  and  as  the  cost  of  living  should  become  less.  The  Union,  on  the 
other  hand,  claimed  that  the  increase  granted  was  a  revision  of  the  scale 
of  weekly  wage  in  tiie  agreement.  That  the  commission  did  not  base 
its  findings  alone  on  the  increased  cost  of  living,  and  that  it  did  not  in- 
tend the  increase  granted  to  be  only  temporary,  clearly  appears  from 
tjhe  excerpt  from  3ie  report  above  set  forth.  This  difference  of  opin- 
ion as  to  the  construction  of  the  commission's  report  led  to  demands 
and  counter  demands,  and  to  shop  strikes,  when  changes  were  attempt- 
ed in  the  wage  schedule,  some  oi  which  were  directed  against  nonmem- 
bers  of  the  Association  who  had  been  proposed  for  membership.  There 
was  a  provision  in  the  agreement  that,  before  accepting  a  new  member, 
the  Association  should  inform  the  Union  in  writing  of  the  application, 
and  if  a  strike  or  dispute  should  be  pending  between  the  applicant  and 
the  Union  at  the  time,  the  Union  was  to  ^ve  the  Association  full 
particulars,  in  writing,  of  the  nature  of  the  dispute,  and  that  the  Asso- 
ciation might  undertake  to  adjust  the  dispute  in  accordance  with  the 
terms  of  the  agreement.  It  is  diarged  that  these  latter  strikes  were  call- 
ed for  the  purpose  of  preventing  an  increase  in  membership  of  the  As- 
sociation pending  a  settlement  of  the  dispute  as  to  the  construction  of 
the  report  of  the  Governor's  commission,  and  not  because  of  any  real 
grievance.    This  is  denied  by  the  affidavits  submitted  by  the  plaintiffs. 

In  April,  1921,  the  position  became  acute,  and  the  Association  adopt- 
ed a  preamble  reciting  that  the  increases  in  pay  granted  from  time  to 
time  were  granted  on  condition  that  production  was  to  have  been  ac- 
celerated, but  that  in  fact  it  had  been  retarded,  and  the  workers,  instead 
of  turning  out  a  maximum  of  production,  produced  but  a  minimum, 
and  that  the  emergency  then  existing  for  such  increases  having  pass- 
ed, the  executive  committee  of  the  Association  had  given  deliberate 
consideration  to  the  readjustment  of  conditions  and  reached  the  con- 
clusion that  a  reasonable  degree  of  stability  in  the  industry  could 
only  be  obtained  by  a  definite  reduction  of  production  costs,  arid  that^ 
to  accomplish  that  purpose,  it  concluded  that  there  should  be  (1)  a 
uniform  reduction  of  wages;  (2)  an  increase  in  the  number  of  working 
hours  in  the  week ;  (3)  the  exercise  of  the  right  of  the  employer  to  select 
and  retain  those  employees  who  were  best  suited  to  his  factory.  It  was 
resolved : 

''That  tiie  ways  and  means  committee  of  the  Association  be  and  It  hereby 
Is  directed  to  formulate  and  carry  into  effect  with  all  possible  speed  a  policy 
which,  in  Its  judgment  and  discretion  as  to  methods  and  procedure,  be  deemed 
best  calculated  to  carry  out  the  intent  of  this  resolution." 

On  April  22,  1921,  the  Association  by  letter  notified  the  Union  of  the 
action  taken  and  offered  to  it  the  opportunity  of  conferring  with  its 
oommittee  for  th*  purpose  of  providmg  means  for  correction  of  the 
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abnormal  conditions  that  then  prevailed.  The  Union  accepted^  the 
proposition  in  a  letter  wherein  it  was  stated  that  a  conference  committee 
had  been  appointed,  and' that  they  disagreed  with  the  Association  that 
the  high  rate  of  wages  and  the  nonproductivity  of  the  workers  was  the 
cause  of  the  hig^h  selling  price,  and  stated : 

'*Oar  unions  ^ave  always  considered  It  the  duty  of  workers  to  gi^e  a  fafr 
day's  labor  In  return  for  a  fair  wa^e,  and  wHl  wlJlInKly  co-operate  in  any  just 
and  reasonable  device  for  the  application  of  that  principle.  Hoping:  that  frood 
win  result  from  our  proposed  conference  alike  to  fhe  employers  and  workers 
In  our  Industry." 

From  the  conferences  which  were  held  an  agreement  was  voluntarily 
entered  ii^to  by  the  parties  hereto  in  June,  1921.  This  agreement  pro- 
vided for  the  organization  of  a  joint  commission,  consisting  of  three 
members  of  the  Association  and  three  members  of  the  Union,  to  study 
shop  and  labor  production  records  and  other  available  data,  with  a 
view  to  working  out  measures  which  would  tend  to  bring  up  the  pro- 
ductivity of  the  workers  to  a  point  fair  and  proper  to  both  sides,  the 
commission  to  make  a  final  report,  with  complete  and  appropriate  rec- 
ommendations, on  November  1,  1521,  until  which  time  tihe  commission 
was,  as  a  joint  appeal  committee,  to  pass  upon  all  complaints  on  the 
part  of  the  employers  and  discharged  workers,  presented  to  it  by  the 
Unions  or  the  Association,  arising  out  of  any  controversy  or  dispute 
about  the  adequacy  of  productivity.  This  commission  was  organized 
and  continued  to  function  until  on  the  25th  day  of  October,  1921,  when 
the  Association,  at  a  meeting  attended  by  practically  all  its  members, 
adopted  the  following  resolutions : 

"Whereas,  it  is  the  opinion  of  the  executive  committee,  that,  in  order  to 
stabilize  and  bring  into  the  industry  a  condition  under  which  garments  may  be 
manufactured  efficiently  and  at  prices  consistent  with  the  times,  that  there 
must  be  a  radical  read.1ustment  of  industrial  standards,  therefore  It  is— 

"Resolved,  that  it  has  become  necessary  to  substitute  in  the  industry  the 
piece  work  system  for  the  week  work  system,  to  establish  an  increase  of  the 
number  of  working  hours  In  the  week,  and  to  fix  a  reduction  of  the  wages  of 
the  workers  in  those  branches  of  the  industry  where,  by  the  nature  of  the 
services  rendered,  it  is  required  that  they  be  retained  on  the  week  work 
system ;   and  be  it  further 

"Resolved,  that  the  extent  of  the  reduction  of  the  wages  of  the  week  work- 
ers and  the  number  of  hours  to  be  added  to  the  working  week  be  determined 
by  the  executive  committee ;  and  further  be  it 

"Resolved,  that.  In  order  to  bring  into  full  force  and  effect  the  above  cdianges 
An  the  industrial  standards  of  the  industry,  there  be  promulgated  an  order, 
binding  upon  every  member  of  this  Association,  that,  banning  Monday, 
November  14.  1021,  each  and  every  member  will  operate  his  factory  on  the 
piece  work  system  and  at  the  scale  of  wages  and  for  the  working  week  es- 
tablished by  the  executive  committee." 

The  proposition  to  return  to  the  piece  work  system,  a  reduction  of 
wages,  and  an  increase  in  the  working  hours  had  been  suggested  by  the 
representatives  of  the  Association  at  a  meeting  of  the  joint  commission 
on  October  17,  1921,  and  the  representatives  of  the  Union  had  refused 
to  entertain  or  even  discuss  the  proposition.  Therefore  the  adoption 
of  the  resolution  of  October  25th  was  with  full  ktiowledge  that  its  en- 
forcement  would  meet  with  determined  opposition  on  the  part  of  the 
Union.    On  November  14,  1921,  the  members  of  the  Association  at- 
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tempted  to  put  the  resolution  of  October  25th  into  eflfect,  which  led  to  a 
Mrike  on  the  part  of  the  workers,  and  thus  another  industrial  warfare 
between  employer  and  employee)  which  had  been  financially  so  disas- 
trous ip  the  past  to  both  parties,  was  commenced. 

On  November  29,  1921,  this  action  was  commenced  by  the  Union 
against  the  Association  and  various  members  thereof  for  an  injunction 
restraining  it  from  putting  into  effect  the  resolution  of  October  25th, 
or  from  disciplining  any  of  its  members  that  might  agree  with  the 
Union  to  resume  work  under  the  contract  of  May  29,  1919,  and  re- 
quiring the  Association  to  abrogate  the  said  resolution  and  to  cease 
acting  thereunder,  and  restraining  it  from  taking  any  concerted  action 
involving  the  violation  or  repudiation  of  the  agreement  of  May  29, 
1919,  or  any  of  the  terms  thereof.  A  preliminary  injunction  of  like 
tenor  and  effect  was  demanded.  An  order  to  show  cause  why  such  an 
injunction  should  not  be  granted  pendente  lite  was  issued,  and  volu- 
minous affidavits  were  submitted.  On  January  16,  1922,  the  injunction 
order  was  granted,  from  which  this  appeal  was  taken.  Since  the  grant- 
ing of  the  temporary  injunction,  the  parties  have  conducted  their 
business  in  accordance  with  the  agreement  of  May  29,  1919,  as  modi- 
fied by  the  acceptance  of  the  recommendations  of  the  Governor's  com- 
mission. 

[1  ]  The  appellant  contends  that  the  agreement  of  May  29,  1919,  was 
abrogated;  that  the  agreement  of  June  3,  1921,  was  not  supplemental 
to  the  agreement  of  May  29,  but  was  a  temporary  substitution  therefor, 
until  a  new  agreement  could  be  reached.  In  my  opinion  neither  of 
these  contentions  is  sound.  The  agreement  certainly  was  never  ab- 
rogated by  mutual  consent.  As  has  been  stated  before  in  this  opinion, 
the  change  made  in  the  recommendation  of  the  Governor's  commission 
was  a  modification  of  the  scale  of  wages  established  by  the  agreement 
of  May  29,  1919 ;  but  otherwise  that  agreement  was  left  in  "full  force 
and  effect.  It  may  be  that  the  demand  for  an  increase  in  the  scale  of 
wages  was  an  act  in  contravention  of  the  agreement,  and,  if  persisted 
in  after  refusal,  would  have  justified  a  termination  of  the  contract.  An 
investigation  of  the  demand  of  the  Union  was  had,  and  by  mutual 
consent  the  contract  was  modified,  not  temporarily,  as  claimed  by  the 
appellants,  but  for  a  period  coextensive  with  the  term  of  the  contract. 
The  agreement  of  May  29,  1919,  while  fixing  a  minimum  wage  scale, 
left  to  individual  negotiation  the  actual  wage  to  be  paid.  This  gave 
cause  for  the  old  method  of  settling  a  dispute  between  employer  and 
employee  as  to  compensation,  and  led  to  shop  strikes  by  individual 
workers  against  their  employer,  and  introduced  an  element  of  friction 
between  the  parties  to  the  contract,  and  is  the  basis  of  charges  and 
countercharges  of  lack  of  good  faith ;  but  the  parties  continued  to  act 
under  and  in  performance  of  the  contract.  A  second  element  of 
weakness  in  the  contract  was  the  lack  of  a  standard  of  production. 
While  the  contract  proclaimed  the  principle  of  "a  fair  day's  work  for 
a  fair  day's  pay,"  and  fixed  a  minimum  of  pay,  it  did  not  fix  a  minimum 
standard  of  production,  by  which  a  fair  day's  work  could  be  judged. 

The  incentive  to  production  under  the  piece  work  system,  where  the 
compensation  was  measured  by  productivity,  was  removed.    The  pay 
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was  secure,  irrespective  of  the  amount  of  work  performed.  It  was  but 
natural,  and  was  anticipated,  that  in  so  large  a  number  of  workers 
some  would  take  advantage  of  the  situation  and  "soldier  on  the  job/' 
The  safeguards  against  this,  provided  in  the  agreement  of  May  29, 
1919,  proved  inadequate.  It  was  because  of  this  situation,  which  the 
officers  of  the  Unions  appreciated,  that  the  joint  commission  was  ap- 
pointed pursuant  to  the  agreement  of  Jime  3,  1921.  The  whole  tenor 
and  effect  of  that  agreement  was  that  tibe  commission  should  deal  wrth 
the  question  of  production  and  work  out  some  measure  which  would 
tend  to  bring  up  the  productivity  of  the  workers  to  a  point  fair  and 
proper  to  both  sides.  This  joint  commission  was  not  to  take  the  place 
of  the  trial  board  provided  for  in  the  agreement  of  May  29 ;  only  those 
controversies  arising  over  questions  of  3ie  adequacy  of  production  were 
to  be  referred  to  the  joint  commission.  On  the  face  of  the  agreement 
it  is  clear  that  the  purpose  of  this  agreement  was  not  substitutional, 
but  supplementary  to  that  of  May  29.  It  was  an  endeavor,  at  least  on 
the  part  of  the  representatives  of  the  Union,  to  devise  means  for  cover- 
ing a  defect  in  the  original  agreement. 

[2]  As  has  been  stated,  as  early  as  April,  1921,  the  Association 
adopted  resolutions  looking  to  the  abrogation  of  the  agreement  of  May 
29,  and  the  establishing  in  the  place  thereof  an  entirely  new  agreement, 
providing  for  a  reduction  in  wages  and  an  increase  of  the  number  of 
working  hours  in  the  week.  When  the  joint  commission  met,  the  rep- 
resentatives of  the  Association  presented  as  a  sine  qua  non  that  a  new 
agreement  should  be  made  returning  to  the  piece  work  system,  when 
practicable,  reducing  the  wages  of  tfiose  employed  on  the  week  work 
system;  and  an  increase  in  the  hours  of  labor ;  and  when  the  represen- 
tatives of  the  Union  refused,  the  Association  passed  the  resolution 
hereinbefore  set  forth  in  full,  which  gave  effect  to  the  purpose  declared 
in  the  preceding  April.  This  resolution  of  October  25,  1921,  was  a 
distinct  repudiation  of  the  agreement  of  May  29,  1919,  a  refusal  to  be 
further  bound  by  it,  and  provided  effective  means  for  compelling  all 
its  members  to  break  that  agreement.  When  the  resolution  became 
eifective  and  was  enforced  on  November  14,  1921,  the  breach  of  the 
agreement  on  the  part  of  the  Association  was  complete. 

It  is  to  be  noted  that  neither  in  the  preamble  nor  in  the  resolutions 
is  the  statement  made  that  the  agreement  of  May  29  had  been  abro- 
gated or  rendered  of  no  effect  by  reason  of  breaches  thereof  by  the 
Union.  The  sole  ground  is  that  "there  must  be  a  radical  readjustment 
of  industrial  standards" ;  that  is,  one  party  to  the  contract  found  its 
conditions  burdensome  and  hence  elected  to  break  it,  and  this  at  a  time 
when  a  joint  commission  was  in  existence,  selected  by  both  parties  to 
the  contract,  for  the  purpose  of  investigating  the  alleged  grievances  and 
recommending  a  modification  of  one  provision  in  the  contract,  or  adopt- 
ing measures  to  make  that  one  provision  effective.  Without  attempt- 
ing in  good  faith  to  seek  a  solution  of  the  disputed  questions  or  to  rem- 
edy the  defect,  before  the  time  for  the  commission  to  report  had  ex- 
pired, the  Association  definitely  repudiated  the  agreement  and  took 
effective  means  to  impose  its  will  upon  the  industry.  Whatever  con- 
flict there  may  be  in  the  affidavits  submitted  on  the  motion  for  the  in- 
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junction,  as  to  matters  prior  to  the  action  of  the  Association  on  Octo- 
ber 25,  1921,  it  is  dear  that  the  agreement  of  May  29,  1919,  was  in 
force  and  the  parties  thereto  were  operating  under  it  until  November 
14,  1921,  when  the  Association  deliberately  repudiated  it.  These  con- 
siderations dispose  of  the  appellants*  argument  that  the  court  should 
have  denied  the  injunction  because  the  facts  were  in  dispute. 

[8,  4]  The  agreement  of  May  29,  while  providing  certain  standards 
of  compensation,  left  to  the  individual  employer  and  employee  the  right 
to  contract  for  the  weekly  wage  to  be  paid.  The  resolution  of  October 
25,  1921,  required,  under  the  penalty  provided  in  the  by-laws  of  the 
Association,  that  the  employers  break  these  agreements  with  their  em- 
ployees. It  has  been  repeatedly  held  that  when  a  person  knowingly 
and  intentionally  interferes  with  an  express  contract  between  two  per- 
sons, and  induces  one  of  them  to  break  that  contract,  the  party  injured 
can  maintain  an  action  against  the  wrongdoer.  Posner  &  Co.  v.  Jack- 
son, 223  N.  Y.  325,  326,  119  N.  E.  573;  Lamb  v.  Cheney  &  Son,  227 
N.  Y.  418,  421,  125  N.  E.  817.  Such  an  action  is  usually  to  recover 
damages,  because  damages  ordinarily  afford  an  adequate  remedy  for 
the  wrong  done.  But  it  is  well  settled  that,  where  a  wrong  is  threaten- 
ed and  damages  would  not  afferd  an  adequate  remedy,  a  court  of  equity 
will  interfere  and  enjoin  the  doing  cf  the  wrongful  act.  It  is  clear  that 
damages  to  the  individual  employee  would  not  afford  an  adequate  rem- 
edy in  the  case  under  consideration. 

The  cases  thus  far  decided  have  been  at  the  suit  of  the  employer 
against  combinations  of  labor,  for  the  simple  reason  that  this  is  the 
first  time  that  labor  has  appealed  to  the  courts.  The  principles  of  law 
on  which  they  were  decided  are  applicable  to  a  combination  of  employ- 
ers who  by  coeircive  measures  seek  to  break  contracts  between  employer 
and  employee.  The  remedies  are  mutual ;  the  law  does  not  have  one 
rule  for  the  employer  and  another  for  the  employee.  In  a  court  of 
justice  they  stand  on  an  exact  equality,  each  case  to  be  decided  upon 
the  same  principles  of  law,  impartially  applied  to  the  facts  of  the  case, 
irrespective  of  the  personality  of  the  litigants. 

[5]  But,  say  the  appellants,  an  injunction  against  the  breach  of  a 
contract  is  a  negative  decree  of  specific  performance  of  the  contract, 
and  the  general  rule  is  that  the  power  and  duty  of  a  court  of  equity  to 
grant  the  former  is  measured  by  the  same  principles  and  practice  as  its 
power  and  duty  to  grant  the  latter.  It  follows,  therefore,  that  there 
must  be  a  mutuality  of  remedy  as  well  as  of  obligation.  Star  Co.  v. 
Press  Pub.  Co.,  162  App.  Div.  486,  488,  147  N.  Y.  Supp.  579;  Shu- 
bert  V.  Woodward,  167  Fed.  47,  92  C.  C.  A.  509;  Wadick' v.  Mace,  191 
N.  Y.  1,  5,  83  N.  E.  571 ;  Mutual  Life  Ins.  Co.  v.  Stephens,  214  N.  Y. 
488,  496,  108  N.  E.  856,  L.  R.  A.  191 7C,  809.  This  is  a  correct  state- 
ment of  the  law. 

[B]  It  is  further  argued  that,  because  contracts  which  govern  per- 
sonal relations  and  regulate  personal  services,  except  where  the  em- 
ployee's services  are  unique  or  extraordinary,  will  not  be  enforced  in 
a  court  of  equity,  either  by  direct  decree  for  specific  performance  or  in- 
directly by  a  mandatory  injunction,  therefore  there  is  a  lack  of  mutu- 
ality of  remedy  in  this  contract.    The  appellants  base  their  conclu3ion 
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on  the  cases  holding  (1)  that  an  injunction  will  not  issue  to  compel  one 
,  man  to  work  for  another,  although  he  may  have  agreed  io  do  so ;  nor 
(2)  will  it  restrain  him  from  breaking  his  contract  with  A.  and  entering 
into  the  employment  of  B.,  unless  his  services  are  so  unique  and  extra- 
ordinary that  another  cannot  be  readily  secured  to  adequately  filKhis 
place.  The  distinguishing  feature  of  those  cases  and  tlus  tmder  con- 
sideration is  in  the  principles  applicable  to  each.  In  the  first,  the  court 
cannot  supervise  his  work,  and  has  no  power  against  the  man's  will  to 
make  him  work ;  also  in  the  first  and  second  cases,  another  man  can 
be  employed  to  do  the  work,  and  any  detriment  could  be  compensated 
in  damages.  The  instant  case  does  not  arise  out  of  contract  for  indi- 
vidual emplo3mient.  Two  organizations,  one  composed  of  employers 
and  the  other  of  employees,  have  entered  into  an  agreement.  Each  had 
power  through  the  consent  of  its  members  to  enter  into  a  binding  ob- 
ligation in  their  behalf.  By  the  constitution  or  by-laws  of  each,  power 
is  given  to  the  organization  to  enforce,  through  disciplinary  proceed- 
ings which  have  been  demonstrated  to  be  effective,  compliance  with  the 
terms  and  conditions  to  which  it  has  subscribed.  This  contract  has 
mutual  obligations  binding  on  the  parties  thereto.  E^ch  party  knows 
the  obligation  that  it  has  assumed  and  the-consequences  of  failure  or  re- 
fusal to  perform  those  requirementsi  Through  its  control  of  its  mem- 
bers it  can  compel  performance.  Under  such  circumstances,  a  decree 
of  a  court  of  equity  can  he  enforced  against  either  party  and  in  favor  of 
the  other.  Grassi  Contracting  Co.  v.  Bennett,  174  App.  Div.  244,  248, 
160  N.  Y.  Supp.  279.  An  organization,  having  such  power  to  require 
performance  by  individual  members,  can  through  its  officers  be  com- 
pelled to  exercise  that  power.  There  is  in  this  contract  a  mutuality  of 
oblieration,  and  there  is  also  a  mutuality  of  remedy  for  its  enforcement. 

[7]  The  appellants  continually  refer  to  this  as  a  mandatory  injunc- 
tion. The  only  mandatory  feature  is  that  which  required  the  Associa- 
tion to  meet  and  rescind  the  resolution  of  October  25,  1921.  Inasmuch 
as  the  court  enjoined  the  Association  from  putting  the  same  into  effect 
or  proceeding  under  it,  whether  it  remained  on  the  minute  book  of 
the  organization  or  was  rescinded,  made  little  difference.  It  was  a  bru- 
tum  fulmen.  The  injunction  merely  required  that  the  defendants 
should  not  break  their  contract,  under  which  the  parties  had  conducted 
their  affairs  for  2  years  and  six  months,  to  the  end  that  the  relations  un- 
der the  contract  might  continue  until  the  trial  of  the  action.  The  term 
of  the  contract  would  expire  in  6  months.  The  defendants  were  not 
required  to  do  anything  that  they  had  not  agreed  to  do,  nor  were  they 
prohibited  from  doing. anything  that  they  had  a  right  to  do  under  the 
contract.  The  liberty  of  the  employer  to  make  agreements  with  his 
employees  as  to  compensation  was  preserved,  subject  only  to  the  limits 
voluntarily  assumed  by  the  terms  of  the  agreement. 

[8]  It  is  urged  that,  by  reason  of  changes  in  the  expense  of  living 
and  the  condition  of  unemployment,  the  terms  have  become  onerous, 
and  the  expense  of  production  makes  the  business  unprofitable  to  the 
manufacturer.  This  excuse  for  the  nonperformance  of  a  contract  has 
within  the  last  few  years  been  frequently  presented  to  the  courts,  but 
has  .never  been  accepted.    Unless  the  parties  have  stipulated^  in  terms, 
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for  relief  because  of  changed  conditions,  they  must  perform  their  con- 
tract as  it  is  written* 

Furthermore,  this  injunction,  by  preservinfi:  the  status  quo,  prevent- 
ed the  continuance  of  an  industrial  impasse,  in  which  the  employers 
were  striving  to  force  a  change  of  the  contract  relations  of  the  parties 
by  a  refusal  to  continue  the  men  in  their  employ  according  to  the  agree- 
ment, and  the  employees  were  refusing  to  work,  except  on  the  old 
terms.  Experience  has  shown  that  such  industrial  struggles  lead  to 
lockouts,  strikes,  and  acts  of  violence.  In  the  end,  one  side  or  the  other 
is  ccHiipelled  to  yield  through  financial  exhaustion.  Both  sides  have 
lost.  If  the  employer  is  successful,  the  men  return  to  work  embittered. 
If  the  employees  win,  they  have  inflicted  incalculable  loss  on  the  em- 
ployer, and  the  advantage  gained  does  not  offset  the  loss  of  wages 
during  the  period  of  the  strike.  But,  above  all,  the  employer  and  em- 
ployee, instead  of  co-operating  to  promote  the  success  of  the  industry, 
become  permanently  divided  into  hostile  groups,  each  resentful  and  sus- 
picious of  the  other.  Therefore,  when  the  employee,  instead  of  re- 
sorting to  force  to  secure  his  rights,  an  archaic  method  abandoned  by 
civilized  men,  seeks  redress  in  the  tribunal  constituted  by  the  govern- 
ment to  protect  its  citizens  in  their  rights  and  redress  their  wrongs,  it 
is  the  duty  of  the  court  to  stop  all  individual  attempts  to  take  the  law 
into  their  own  hands,  and  compel  both  parties  to  await  an  orderly  ju- 
dicial determination  of  the  controversy. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

CLARKE,  P.  J.,  and  SMITH  and  GREENBAUM,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  I  dissent  from  the  affirmance  of  this 
order  i^n  the  following  grounds : 

(1)  The  plaintiffs  have  not  made  out  a  sufficient  case  for  the  grant- 
ing of  a  preliminary  injunction;  practically  every  important  allega- 
tion made  by  them  is  controverted  by  defendants,  and  they  are  there- 
fore not  entitled  to  temporary  relief,  which  not  only  grants  them  all 
they  ask  by  their  prayer  for  judgment,  but  even  more.  Injunctions 
which  give  all  that  could  follow  a  trial  of  the  issues  should  be  granted 
only  in  cases  of  real  necessity. 

(2)  Even  upon  the  plaintiffs'  proofs,  a  doubt  exists  as  to  their  right 
to  temporary  relief. 

(3)  The  court  will  seldom  grant  an  injunction  pendente  lite,  unless 
the  plaintiff's  rights  are  so  clear  that  a  denial  of  the  right  would  be 
either  captious  or  unconscionable.  In  the  case  at  bar,  the  plaintiffs' 
rights  to  relief,  either  temporary  or  permanent,  are  far  from  clear. 

(4)  There  is  no  mutuality  of  remedy  under  the  conditions  disclosed 
by  the  record.  The  defendants  could  not  compel  the  performance  by 
court  order  of  the  covenants  made  by  the  employees. 

(5)  Contracts  for  the'  rendition  of  personal  services  will  not  be  en- 
forced by  mandatory  injunction.  Injunctive  relief  to  prevent  the  ren- 
dition of  services  for  others  in  violation  of  a  contract  will  only  be  grant- 
ed where  the  services  are  unique  and  extraordinary.  In  all  other  cases, 
the  remedy  is  not  in  equity,  but  by  a  suit  for  damages. 
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(6)  It"  is  sought  by  the  injunction  to  enforce  an  agreement  between 
the  parties,  the  very  existence  of  which  at  the  time  of  bringing  the  ac- 
tion is  denied,  an  agreement  which  had  been  violated  or  treated  as  aban- 
doned by  both  parties  thereto,  and  the  responsibility  for  the  breach  of 
which  is  open  to  serious  doubt,  if,  indeed,  both  did  not  equally  break 
and  disregard  it.  Certainly  plaintiffs  have  failed  to  show  that  they 
were  without  fault  in  the  situation  which  has  arisen. 

(7)  The  plaintiffs  admit  in  their  complaint  that  they  have  been  con- 
ducting a  strike  against  their  employers.  Upon  all  the  proofs  pre- 
sented, they  do  not  come  into  court  with  clean  hands. 

(8)  Plaintiffs  have  an  adequate  remedy  at  law. 

(9)  The  general  rule  is  that  an  injunction  will  not  lie  to  compel  an 
employer  to  refrain  from  breaking  his  contract  with  his  employee,  even 
though  such  action  is  a  direct  violation  of  the  contract.  The  remedy 
of  the  employee  at  law  for  damages  is  adequate  and  complete*  See 
Schwartz  et  al.  v.  Wayne,  Circuit  Judge,  217  Mich.  384,  186  N.  W. 
522,  decided  February  8,  1922. 

(10)  If  power  is  to  be  given  to  the  courts  to  interfere  in  industrial 
disputes,  to  determine  the  responsibility  for  their  existence,  and  to  de- 
clare who  is  in  the  right  therein,  as  well  as  to  enforce  performance  of 
contracts  for  services  by  mandatory  injunction  against  either  employ- 
ers or  employees,  the  grant  of  such  power  should  be  by  legislative  ac- 
tion alone.  The  wisdom  of  such  a  grant  of  power  has  heretofore  been 
vigorously  denied,  particularly  by  the  representatives  of  the  employed, 
who  have  earnestly  protested  against  any  power  being  given  to  tiie 
courts  to  compel  workmen  to  perform  any  specific  kind  of  service,  as 
abrogating  guaranteed  rights. 


(201  App.  Div.  370) 

DIETZE  V.  FRANK  HILLMAN  REALTY  CO.  (two  oasM). 
(Supreme  Court,  AppeUate  Division,  First  Department.    May  19,  1922.) 

1.  Municipal  corporations  «=s>808(3)-^wner8  of  premises  held  liable  for  injory 

from  unauthorized  ooal  hole  In  sidewalk. 

Under, city  ordinances  requiring  permission  of  city  authorities  to  make 
openings  below  the  surface  of  a  street,  where  defendants  maintained  a 
coal  hole  in  a  sidewalk  without  authority,  they  were  guilty  of  mw<Ti»ni»*^«g 
a  public  nuisance,  and  were  liable  to  a  person  injured  thereby,  regardless 
of  contributory  negligence  on  his  part. 

2.  Trial  <$=»14i— Where  evidence  that  ooal  hole  In  sidewalk  was  nuisance  was 

undisputed,  verdict  should  be  directed  for  person  injured  thereby. 

In  an  action  by  a  person  Injured  from  stepping  in  a  coal  hole  la  a 
sidewalk,  against  the  owners  of  premises  for  damages,  where  on  the  un- 
disputed evidence  the  coal  hole  was  a  nuisance,  the  trial  court  should 
have  directed  a  verdict  in  favor  of  plaintiff,  leaving  it  for  the  jury  to 
assess  damages. 

Laughlin  and  Smith,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Adelheit  Dietze  and  by  Oscar  Dietze  against  the  Prank 
Hillman  Realty  Company.  From  orders  setting  aside  a  verdict  for 
plaintiff  Adelheit  Dietze,  and  a  verdict  for  Oscar  EKetze,  and  dismiss- 

»  — — — — __^_« 

^E9^or  other  c«m«  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Dlseeta  A  Indez«i 
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ing  complaints  of  both  plaintiffs,  and  from  judgments  thereupon  en- 
tered, plaintiffs  appeal.  Orders  reversed  as  to  dismissal  of  complaints 
of  plaintiffs,  and  affirmed  in  other  respects,  and  judgment  thereon  en- 
tered reversed,  and  a  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Tausch,  Hamilton  &  Herrlich,  of  New  York  City  (J.  Franklin 
Tausch,  of  New  York  City,  of  counsel,  and  John  Goodrum  Miller,  of 
New  York  City,  on  the  brief),  for  appellants. 

Benjamin  C.  Loder,  of  New  York  City  (Clarence  S.  Zipp,  of  New 
York  City,  of  counsel),  for  respondent.      ^ 

GREENBAUM,  J.  The  actions  arc  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  Adelheit  Dietze  in  December,  1917, 
by  reason  of  her  stepping  upon  an  unsecured  coal  hole  lid  in  front  of 
the  premises  208  East  Eighty-Second  street,  owned  by  the  defendant 
Frank  Hillman  Realty  Company.  The  defense  was  that  the  premises 
had  been  leased  to  the  defendants  Wuntz  and  Till,  and  hence  that  the 
defendant  Hillman  Realty  Company,  the  owner,  was  not  liable.  Upon 
the  trial,  the  actions  against  the  lessees  Wuntz  and  Till  were  discon- 
tinued, and  the  cases  then  proceeded  solely  against  the  Hillman  Com- 
pany, and  pursuant  to  stipulation  both  actions  were  tried  together  and 
separate  verdicts  rendered. 

Each  complaint  alleges  that  the  maintenance  of  the  coal  hole  was  il- 
legal and  unlawful,  in  that  it  was  constructed  and  maintained  without 
a  permit  from  the  municipal  authorities  in  violation  of  the  ordinances 
of  the  city  and  that  such  maintenance  constituted  a  nuisance.  The  com- 
plaint also  alleges  that  the  defendant  was  guilty  of  negligence  in  not 
sufficiently  protecting  the  coal  hole  cover  by  fastening  f^om  underneath. 
There  is  no  dispute  upon  this  appeal  as  to  the  facts  of  the  accident. 
The  plaintiff,  Adelheit  Dietze,  while  walking  on  the  sidewalk  on  a 
"pretty  dark"  evening,  stepped  on  the  coal  hole  cover,  which  she  had 
not  observed  before  she  stepped  on  it,  and  which  slipped  from  its  posi- 
tion, precipitating  her  into  the  opening. 

The  plaintiffs  called  Albert  A.  Meeker  as  a  witness,  who  testified 
that  he  was  a  clerk  in  the  permit  division  of  the  departlnent  of  public 
works  and  custodian  of  the  records  in  that  office  relating  to  permits  for 
vaults  and  excavations  under  the  sidewalk;  that  he  searched  the  rec- 
ords in  his  office,  and  found  no  record  of  any  application  for  a  permit 
having  been  made,  nor  of  any  permit  having  been  granted  for  the  con- 
struction or  maintenance  of  a  coal  hole  in  front  of  the  premises  in 
question.  Meeker  further  testified  that  his  department  was  the  only 
one  which  issued  such  permits,  and  that  the  office  records  were  com- 
plete commencing  in  1857.  It  is  undisputed  that  the  building  was  erect- 
ed in  or  about  1906,  and  was  sold  to  the  defendant  in  1907  with  the 
coat  hole  then  in  front  of  the  premises. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint,  on  the  ground  that  the  coal  hole  was  not  a  nuisance  and 
that  defendant  is  not  liable  as  for  negligence.  The  court  reserved  its 
decision.  At  the  close  of  the  entire  case,  defendant  renewed  its  mo- 
tion for  a  dismissal.    The  court  thereupon  granted  the  motion,  as  far 
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as  it  related  to  the  claim  of  nuisance,  and  submitted  the  case  upon  the 
sole  question  of  negligence,  in  the  event  that  the  jury  foimd  that  the 
lease,  to  Wuntz  and  Till  was  not  bona  fide.  The  jury  returned  separate 
verdicts  for  the  plaintiffs,  and  the  court  subsequently  set  it  aside  upon 
the  ground  that  the  evidence  was  insufficient  to  establish  that  the  de- 
fendant was  in  such  control  and  possession  of  the  premises  when  the 
accident  occurred,  as  to  make  it  liable  for  negligendy  maintaining  the 
coal  hole. 

In  view  of  the  conclusion  which  we  have  reached  on  these  appeals, 
it  will  be  unnecessary  to  consider  the  question  as  to  whether  the  learn- 
ed trial  justice  was  justified  in  setting  aside  each  of  the  verdicts  of  the 
jury  on  the  groimd  that  it  ^as  contrary  to  the  weight  of  the  evidence. 
We  think  that  the  rights  of  the  parties  may  be  disposed  of  by  a  consid- 
eration of  the  question  as  to  whether  or  not  the  defendant  was  liable  as 
matter  of  law  for  the  injuries  sustained  by  the  plaintiff  by  reason  of 
the  fact  that  the  evidence  conclusively  established  that  no  permit  for 
the  construction  or  maintenance  of  the  coal  hole  in  question  was  ever 
obtained  from  the  municipal  authorities.  When  the  court  withdrew 
from  the  jury  the  consideration  of  the  question  of  nuisance,  which  was 
alleged  in  the  plaintiff's  complaint,  plaintiff  took  an  exception  to  the 
ruling  of  the  court. 

The  Code  of  Ordinances  of  the  City  of  New  York  in  force  in  1906 
provided  in  section  186  of  article  6  of  chapter  5  of  part  1  as  follows: 

"Every  description  of  opening  below  the  surface  of  the  street  in  front  of 
any  shop,  store,  house  ot  other  building,  if  covered  over,  shall  be  considered 
and  held  to  be  a  vault  or  cistern  within  the  meaning  of  this  article;  and  the 
master  builder  or  owner,  or  perf^on  for  whom  the  same  shall  be  made  or 
built  shall  be  liable  to  the  provisions,  payments  and  penalties  of  tills  article 
severally  and  respectively." 

Sections  169,  170,  and  171  of  article  6  of  chapter  5  of  part  1  of  the 
same  Code  of  Ordinances  provide  that  the  presidents  of  the  respective 
boroughs  are  empowered  to  give  permission  to  construct  any  vaults 
within  their  respective  territories  (section  169) ;  that  "no  person  shall 
cause  or  procure  any  vault  *  *  *  to  be  constructed  or  made  in  any 
of  the  streets  of  the  city  of  New  York,  without  written  permission  of 
the  borough  president  having  jurisdiction  thereof  *  *  * "  (sec- 
tion 170);  and  that  "every  application  for  permission  to  erect  such 
vault  or  cistern  shall  be  in  writing,  signed  by  the  person  making-  the 
same  *  *  *  "  (section  171).  See  Cosby's  Code  Ord.  (Anno,  1914) 
pp.  36,  37,  40.  The  provisions  in  the  Code  of  Ordinances  in  effect  at 
the  time  of  the  happening  of  the  accident  in  suit  were  substantially  sim- 
ilar to  those  which  were  in  force  in  1906.  Code  of  Ordinances  1916,  c. 
23,  art.  17,  §  240  et  seq.,  as  amended.  See  Cosby's  Code  Ord.  (Anno. 
1918)  p.  508  et  seq.;  Code  of  Ordinances  of  City  of  New  York  (Ed 
1920-21)  p.  470  et  seq. 

[  1  ]  It  is  too  well  settled  to  require  the  citation  of  many  authorities 
that  an  unauthorized  excavation  in  a  public  street  impairing  its  safety 
is  a  public  nuisance.  Jor^ensen  v.  Squires,  144  N.  Y.  281,  39  N.  E. 
373 ;  Deshong  v.  City  of  New  York,  176  N.  Y.  475,  68  N.  E.  880.  The 
Deshong  Case,  supra,  gives  an  historical  review  of  the  legislative  enact- 
ments and  ordinances  touching  upon  the  matter  of  permits  for  the 
use  of  public  streets,  for  vaults  and  other  openings.    That  case  also 
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discusses  Ae  question  as  to  the  presumption  that  arises  from  the  con- 
tinued existence  of  a  vault  for  many  years  without  protest  or  interfer- 
ence from  the  city  authorities.  Speaking  on  this  subject  (176  N.  Y.  at 
page  483,  68  N.  E.  at  page  882)  the  court  says : 

"This  presumption  is  not  that  the  plaintiff  or  his  grantors  acquired  any 
right  to  the  use  of  the  street  hy  prescription  or  without  the  consent  of  the 
proper  authorities,  hut  that  from  such  use  it  might  he  presumed  that  the 
proper  consent  was  given.  It  is,  however,  a  presumption  only  wliicb  may  be 
dispelled  by  proof.  It  is  not  a  prtesumption  of  a  grant  of  the  title  or  of  a 
permanent  right  in  the  street,  as  no  power  exists  ha  the  antborlties  to  make 
such  a  grant  or  to  confer  any  such  right" 

And  (176  N.  Y.  at  page  485,  68  N.  E.  at  page  883)  the  court  further 
says : 

**The  law  presumes  that  all  oflBcers  intrusted  with  the  custody  of  public 
files  and  records  will  perform  their  official  duty  by  keeping  the  same  safely 
in  their  offices,  and  if  a  paper  is  not  found  where,  if  in  existence,  it  ought  to 
be  deposited  or  recorded,  the  presumption  thereupon  arises  that  no  such  docu- 
ment has  ever  been  in  existence,  and  until  this  presumption  is  rebutted  it 
must  stand  as  proof  of  such  nonexistence." 

In  Mahoney  v.  City  of  New  York,  145  App.  Div.  SM-«i6,  130  N. 
Y.  Supp.  602,  604,  this  court,  referring  to  the  presumption  that  arose 
in  that  case  by  reason  of  the  existence  for  14  years  of  a  vault  without 
any  apparent  objection  on  the  part  of  the  city  authorities,  said: 

"In  order  to  overcome  this  presumption  the  defendant  showed  that  by  see* 
tlon  24  of  chapter  446  of  the  Laws  of  1857  the  city  was  authorized  to  issue 
permits  for  street  vaults;  that  such  authority  has  been  continued  to  the 
present  time;  that  by  an  ordinance  of  the  city  since  1859  application  for 
permission  to  construct  vaults  had  to  be  made  in  writing,  and  signed  by  the 
person  making  the  same ;  and  that  there  was  nothing  in  its  records  indicating 
that  a  permit  had  ever  been  granted  for  the  construction  of  the  old  vaults. 
The  presumption  that  existed  by  reason  of  use  without  objection  that  a  per- 
mit had  been  issued  was  completely  overcome  by  this  proof." 

Tn  Appleton  v.  City  of  New  York,  163  App.  Div.  680.  683,  148  N. 
Y.  Supp.  870,  873,  this  court,  referred  to  the  findings  of  the  Special 
Term  that  the  vaults  which  were  there  the  subject  of  consideration, 
"were  constructed  since  the  year  1859,  and  that  no  permit  for  the  con- 
struction or  use  of  the  vaults  was  ever  applied  for  by  the  plaintiffs 
or  by  their  predecessors  in  title,"  and  said: 

"Those  findings  and  evidence  of  no  record  of  the  granting  of  a  permit  over- 
come any  presumption  that  might  otherwise  arise  from  the  great  lapse  of 
time.  Deshong  v.  City  of  New  York,  176  N.  Y.  475 ;  Title  Guarantee  &  Trust 
Co.  V.  City  of  New  York,  205  N.  Y.  436." 

In  the  case  at  bar  the  coal  hole  in  question  had  been  in  existence  at 
the  time  of  the  trial  for  about  1 1  years,  a  sufficient  length  of  time  per- 
haps to  justify  the  presumption  that  its  construction  and  maintenance 
were  acquiesced  in  by  the  city  authorities.  But  the  plaintiff  as  hereto- 
fore shown  has  submitted  affirmative  evidence  that  no  permit  for  the 
construction  of  the  coal  hole  was  ever  obtained.  There  was  no  attempt 
on  the  part  of  the  defendant  to  controvert, the  evidence  thus  offered. 
It  seems,  therefore,  to  follow  that  as  matter  of  law  we  must  hold  that 
the  coal  hole  was  a  nuisance,  and  further,  under  familiar  rules,  that 
being  a  public  nuisance,  the  owners  n\ust  be  held  liable,  regardless  of 
the  question  of  any  contributory  negligence  on  the  part  of  the  plaintiff, 
who  was  injured. 
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[2]  Upon  the  undisputed  evidence,  the  coal  hole  was  a  nuisance, 
and  the  learned  trial  court  should  have  directed  a  verdict  in  f avar  of 
the  plaintiff,  leaving  it  to  the  jury  to  assess  the  damages. 

The  orders  appealed  from  must  be  reversed,  so  far  as  they  dismissed 
the  complaints  of  the  plaintiffs,  with  costs,  and  in  other  resp)ects  af- 
firmed, and  the  judgments  thereon  entered  should  be  reversed,  without 
costs  to  either  party,  and  a  new  trial  ordered. 

CLARKE,  P.  J.,  and  MERRELL,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  dissent,  on  the  ground  that  the 
defendant  is  not  chargeable  as  matter  of  law  with  Imowledge  of  the 
nuisance,  for  it  appears  that  the  coal  hole  and  sidewalk  were  construct- 
ed in  connection  with  the  erection  of  a  new  building  on  the  premises 
about  a  year  before  defendant  acquired  them,  and  therefore  it  was  jus- 
tified in  assuming,  until  it  had  notice  to  the  contrary,  of  which  there  is 
no  evidence,  that  the  coal  hole  was  duly  licensed. 

SMITH,  J.,  concurs. 


ai8  Misc.  Rep.  434) 

DUNN  V.  SEAMEN'S  BANK  FOR  SAVINGS  OP  CITY  OF  NEW  YORK. 

(City  Qourt  of  New  York.    April,  1922.) 

1.  Banks  and  banking  ^=s>305— Neither  banking  statute  nor  savings  bank  by-law 

that  no  deposit  shall  be  paid  to  depositor,  unless  passbook  be  presented,  nnst 
be  compiled  with  at  all  hazards. 

Neither  the  Banking  Law  proylsion  that  no  savings  bank  shall  pay  any 
deposit  unless  depositor's  passbook  be  presented,  nor  a  savings  bank 
by-law  to  the  same  effect,  is  an  arbitrary  condition,  which  must  be 
complied  with  at  all  hazards. 

2.  Banks  and  banking  <9s>305— Where  depositor  shows  that  It  Is  Impoeaibio  to. 

present  passbook,  he  Is  entitled  to  his  money. 

Where  circumstances  render  the  production  of  a  savings  bank  passbook 
impossible,  and  a  reasonable  excuse  for  failure  to  present  It  is  shown,  a 
depositor  is  entitled  to  receive  his  money. 

3.  Banks  and  banking  ^s»305— Savings  bank  oannot  require  bond  la  case  of  la- 

ability  to  furnish  passbook,  where  there  Is  no  by-law  requiring  It. 

Where  a  savings  bank  passbook  has  been  lost  or  cannot  be  prbduced« 
the  bank,  in  the  absence  of  a  by-law  making  the  furnishing  of  a  hnud  a 
prerequisite  to  the  payment  of  a  deposit,  cannot  impose  such  a  condition. 

4.  Banks  and  banking  ^=>305— In  reoelver's  supplementary  proceedings  oa  proof 

that  neither  Judgment  debtor  nor  passbook  can  be  located,  plaintiff  Is  eatitled 
to  Judgment  against  the  bank. 

Where,  in  a  receiver's  action  in  supplementary  proceedings  to  recover  a 

savings  bank  deposit  standing  in  the  name  of  the  judgment  debtor,  the 

proof  is  that  after  diligent  search  neither  the  passbook  nor  the  debtor 

can  be  located,  the  plaintiff  is  entitled  to  judgment. 

9.  Receivers  ^s»67— Receiver  held  entitled  to  be  paid  debtor's  savings  aocoaat. 

The  receiver  of  a  judgment  debtor  is  vested  with  the  right  to  the  jndg- 
ment  debtor's  property,  and  hence  is  the  person  entitled  to  receive  pay- 
ment from  a  savings  bank  of  the  amount  of  the  debtor's  deposit  therein. 

Action  by  Philip  J.  Dunn,  as  receiver  of  Anton  Shisko,  against  the 
Seamen's  Bank  for  Savings  of  the  City  of  New  York,  to  recover  a 
bank  deposit.  Judgment  for  plaintiff,  with  10  days'  stay  and  30  days 
to  make  a  case. 
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Lippman  &  Sachs,  of  New  York  City,  for  plaintiflF. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City,  for  defendant. 

WALSH,  J.  Plaintiff,  as  receiver  of  the  property  of  Anton  Shisko, 
a  judgment  debtor,  brings  this  action  against  the  defendant  savings 
bank  to  recover  the  amount  of  money  on  deposit  with  said  bank  in 
the  name  of  the  judgment  debtor.  It  is  conceded  that  there  is  on  de« 
posit  with  the  bank  the  sum  of  $821.10  to  the  credit  of  one  Anton 
Shisko,  but  defendant  resists  pa3niient  on  the  ground  that  plaintiflF  has 
failed  to  identify  the  depositor  with  the  judgment  debtor,  and  on  the 
further  ground  diat  it  is  not  obliged  to  pay  said  sum  unless  there  be  a 
compliance  with  the  provision  of  the  Banking  Law  (Consol.  Laws,  c. 
2)  and  the  by-laws  of  the  bank  requiring  the  presentation  of  the  pass- 
book at  the  time  pajrment  is  requested,  which  by-laws  were  printed  in 
the  passbook  g^ven  to  the  dq)ositor  at  die  time  the  account  was  opened. 
Defendant  claims,  further,  that,  in  the  event  it  be  found  that  plaintiflF 
is  entitled  to  judgment,  he  should  be  required  to  furnish  a  bond  for  the 
protection  of  the  bank. 

[1,  2]  The  facts  presented  suflBciendy  identify  the  judgment  debtor 
as  the  depositor,  and,  accordingly,  it  is  foimd  that  said  depositor  and 
the  judgment  debtor  are  one  and  the  same  person.  It  is  now  settled 
that  neither  the  provision  of  the  Banldng  Law,  to  the  eflfect  that  no 
savings  bsmk  shall  pay  any  deposit  unless  the  passbook  of  the  depositor 
be  presented,  nor  a  by-law  of  a  savings  bank  to  the  same  eflfect,  is  an 
arlntrary  condition  which  must  be  complied  with  at  all  hazards,  but 
that  the  depositor  is  entitled  to  receive  his  money  where  circumstances 
render  the  production  of  the  book  impossible  and  where  reasonable  ex- 
cuse for  the -failure  to  present  the  same  is  shown.  Meighan  v.  Emi- 
grant Industrial  Savings  Bank,  168  App.  Div.  5.42,  153  N.  Y.  Supp, 
^12,  aflBrmed,  222  N.  Y.  578,  118  N.  E.  1067.  In  the  case  at  bar  the 
proof  discloses  that  diligent  search  has  been  made  for  both  the  book 
and  the  debtor,  but  that  neither  could  be  located. 

[3-6]  Under  such  circumstances  the  duty  devolves  upon  the  bank  to 
pay.  And  as  the  judgment  debtor's  pro|>erty,  so  far  as  he  has  any 
interest  therein,  is  vested  in  the  receiver  (Rabbe  v.  Astor  Trust  Co.,  61 
Misc.  Rep.  650,  114  N.  Y.  Supp.  131),  the  plaintiflF  receiver  stands  in 
the  shoes  of  the  debtor  so  far  as  the  deposit  is  concenied  and  is  the 
person  entitled  to  receive  such  payment.  Inasmuch  as  my  attention 
has  not  been  called  to  any  provision  in  the  bank's  by-laws  making  the 
furnishing  of  a  bond  a  prerequisite  to  the  payment  of  a  deposit,  where 
the  book  is  lost  or  cannot  be  produced,  the  bank  is  without  power  to 
impose  such  condition,  nor  can  the  court  now  render  its  judgment  so 
conditioned.  See  Mierke  v.  Jeflferson  County  Savings  Bank,  208  N. 
Y.  347,  101  N.  E.  889,  46  L.  R.  A.  (N.  S.)  194,  Ann.  Cas.  1914D,  21. 
Judgment  for  plaintiflF.  with  10  days'  stay  and  30  days  to  make  a  case. 

Judgment  accordingly. 
194N.T.S.— 27 
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CASTILLO  V.  J.  8.  FRANK,  I  no. 

(City  CJourt  of  New  York,  Trial  Term.    May  6,  1922.) 

Sales  ^s>9l— Contract  for  return  of  automobile  at  named  sum  "net"  to  owner 
held  enforceable. 

Where  plaintiff  purchased  automobile  for  $2,500,  under  a  contract  in 
which  defendant  agreed  to  accept  the  return  of  the  automobile  on  or  be- 
fore a  date  named  for  $2,000  net  tor  owner  on  sale,  the  word  "netf*  meaning 
free  from  charges  and  deductions,  a  finding  of  the  jury  for  plaintiff  can- 
not be  disturbed  by  the  court  (citing  Words  and  Phrases,  Second  Series, 
Net). 

Action  by  Pauline  Castillo  against  J.  S.  Frank,  Inc.,  trading  as  the 
Gotham  Auto  Exchange.  Verdict  for  plaintiff.  On  motion  of  defend- 
ant for  new  trial.    Denied. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  the  motion* 
Henry  C.  Neuwirth,  of  New  York  City,  opposed. 

FINELITE,  J.  This  is  a  motion  made  by  the  defendant  for  a  new 
trial  under  section  549  of  the  Civil  Practice  Act.  It  appears  from  the 
facts  herein  that  about  the  28th  day  of  September,  1920,  the  defend- 
ant, through  its  agents  and  representatives,  offered  to  sell  to  the  plain- 
tiff an  automobile  known  as  a  secondhand  McFarland  limousine  for  the 
sum  of  $2,500,  and,  for  the  purpose  of  inducing  the  plaintiff  to  pur- 
chase said  car,  stated  and  represented  that  it  was  in  perfect  running 
condition  and  had  no  mechanical  defects;  that  the  defendant  further 
stated  and  represented,  and  agreed  with  the  plaintiff's  representatives, 
that  they  would  accept  the  return  of  said  car  at  any  time  before  March 
1,  1921,  and  repay  to  the  plaintiff  the  sum  of  $2,000,  and  also  repre- 
sented, stated,  and  agreed  that  during  the  time  they  would  keep  the 
car  in  good  condition  and  replace  any  and  all  mechanical  parts ;  that 
thereupon  the  plaintiff  paid  unto  the  defendant  the  sum  of  $2,500,  and 
immediately  after  obtaining  the  car  it  was  discovered  that  the  car  did 
not  properly  run,  could  not  properly  be  operated,  that  various  parts 
were  found  to  be  defective  and  broken,  and  in  many  other  respects  was 
found  to  be  in  a  faulty  and  broken  condition,  so  much  so  that  plaintiff 
could  not  use  the  car,  and  same  was  most  of  the  time  between  Septem- 
ber 28,  1920,  and  March  1,  1921,  in  the  repair  shop,  although  plaintiff 
had  expended  considerable  sums  of  money  in  endeavoring  to  repair 
the  same  and  remedy  the  defects,  defendant  having  failed  and  refused 
to  make  necessary  repairs  and  put  the  car  in  running  condition ;  that 
the  plaintiff,  relying  upon  the  statements  made  by  the  defendant  and 
believing  the  same  to  be  true,  paid  to  the  defendant  the  said  sum  of  $2,- 
500;  that  the  same  was  paid  on  the  representations,  statements,  and 
agreements  on  the  defendant's  part  that  they  would  receive  and  accept 
said  car  at  any  time  before  March  1,  1921,  and  repay  to  her  at  least  the 
sum  of  $2,000;  that  when  the  plaintiff  discovered  that  said  car  was 
defective,  and  that  the  parts  were  worn  out  and  the  said  car  could  not 
be  used,  and  upon  trial  found  that  the  wheels  spread  and  came  off  while 
using  the  same  in  Central  Park,  and  also  upon  the  highway  on  Fifth 

^s»For  other  cases  see  same  topic  £  KEY-NUMBER  in 'all  Key-Numbered  Digests  A  Indexes 
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avenue,  in  the  city  of  New  York,  the  car  was  tendered  to  the  defend- 
ant before  March  1, 1921,  and  a  demand  was  made  for  the  return  of  the 
$2,000,  as  agreed  upon  between  the  plaintiff  and  the  defendant 

Upon  the  final  payment  of  the  $2,500  the  defendant  on  September 
28,  1920,  issued  to  the  plaintiff  herein  the  following  receipt  or  agree* 
ment  which  reads  as  follows : 

•Telephone  arcle  3572-3.  Service  Station,  186  West  Fifty-Second  Street, 
New  York.  Gotham  Auto  Bxchange,  Aatomoblles,  1694  Broadway,  near  FUty- 
Thlrd  Street.  New  York,  September  28,  ld20.  We  agree  to  accept  the  return 
of  one  McFarland  brougham  on  or  before  Mardi  1,  1921,  for  $2,000  (two 
thousand  dollars)  net  to  owner  on  sale,  providing  car  Is  returned  to  us  In  good 
running  condition,  fenders  not  smashed  and  general  car  not  abused  and  In  ordi- 
nary good  condition. 

''Accepted:  Gk>tham  Auto  Exchange,  by  H«  A.  Fraxik,  Mrs.  Pauline  Castillo 
Duany.    G.  F.  Portela." 

When  said  car  was  tendered  to  the  defendant  and  a  demand  made 
for  the  return  of  $2,000  out  of  the  $2,500,  the  defendant  refused  t6  ac- 
cept the  same,  claiming  that  it  was  not  liable,  as  it  was  an  absolute  sale, 
and  therefore  no  recovery  could  be  had  for  the  return  of  said  amount. 
From  the  reading  of  the  above  receipt,  the  defendant  agreed  to  return 
to  plaintiff  the  sum  of  $2,000  on  or  before  March  1,  1921,  "net  to  own- 
er on  sale,"  and  the  case  turns  on  the  question.  What  was  the  intent  of 
the  defendant,  and  did  the  plaintiff  rely  upon  the  conditions  of  said 
agreement  that  she  was  to  receive  the  sum  of  $2,000  net  to  her  on  sale? 

The  word  "net"  meaning  thereby  to  procure  or  yield  as  clear  profit. 
Standard  Dictionary,  vol.  2,  p.  1189. 

*^o  gain  or  produce  as  clear  profit;  as,  to  net  a  thousand  dollars  In  a 
business  transaction ;  the  sale  netted  a  hundred  dollars.  Clear  of  anything  ex- 
traneous; with  all  deductions  (such  as  charges,  expenses,  discounts,  commis- 
sions, taxes,  ftc.)  made;  as,  net  profits  or  earnings;  net  proceeds.  Lowest; 
not  subject  to  further  deduction  or  discount;  as,  these  prices  are  net  Net 
proceeds,  the  amount  or  sum  left  from  the  sale  of  goods  after  every  charge  Is 
paid.  •  •  •  Net  profits,  what  remains  as  the  clear  gain  of  any  business 
adventure,  after  deducting  the  capital  invested  in  the  business,  the  expense 
incurred  In  Its  management,  and  the  losses  sustained  by  Its  operation.  •  «  • 
To  gain  or  produce  as  clear  protit;  as,  to  net  a  thousand  dollars  In  a  business 
transaction/'    Century  Dictionary  and  Ency.  p.  3975. 

"Clear  of  all  charges  and  deductions;  that  which  remains  after  deduction 
of  all  diarges  or  outlays  as  net  profit"    Bouvler's  Law  Dictionary,  p.  486. 

"  'Net'  is  defined  as  clear  of  all  charges  and  deductions,  such  as  net  profits, 
and  further  defined  as  clear  of  anything  extraneous  with  all  deductions  such 
as  charges,  expenses,  discounts,  commissions,  taxes,  &c.,  made  free  from  ex- 
I>en8e6,  so  that  the  word  'net'  as  used  in  a  statement  to  a  real  estate  agent  that 
the  company  would  sell  some  property  if  it  could  realize  $7,000  for  it,  an 
offer  of  $7,000  from  which  the  owner  was  to  pay  commissions  and  taxes  and 
assessments  is  not  an  offer  of  $7,000  net."    5  Words  and  Phrases,  4770. 

"Net  means  free  from  charges  or  deductions  obtained  after  deducting  all 
expenses,  and  the  words  'net  to  us'  In  a  telegram  sent  by  plaintiff  offering  €o 
sell  butter  to  the  defendant  for  17  cents  per  pound  net  to  us  means  that  the 
price  is  to  be  17  cents  free  from  all  charges  and  deductions."  Floral  Cream- 
ery Co.  V.  Dillon,  83  Conn.  65,  72,  75  Aa  82,  85;  3  Words  and  Phrases,  Sec- 
ond Series,  594. 

As  said  agreement  was  not  m  any  way  ambiguous,  and  where  the  lan- 
guage used  is  definite  and  certain  that  the  defendant  would  pay  to  the 
plaintiff  on  the  return  of  the.  car  $2,000  "net  on  sale  to  him,"  no  other 
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construction  can  be  placed  upon  these  words  than  it  was  the  intent  and 
understanding  between  the  parties  that  the  defendant  was  to  pay  to 
the  plaintiff  on  the  return  of  said  car  the  sum  of  $2,000.  The  jury  by 
their  verdict  concluded  that  the  plaintiff  was  entitled  to  recover  said 
sum  after  weighing  the  evidence  adduced  upon  the  trial  hereof ;  this 
result  cannot  be  disturbed  by  the  court. 

The  motion  for  a  new  trial  must  therefore  be  denied,  with  an  excep- 
tion to  the  defendant.    Settle  order  on  one  day's  notice. 


(118  Misc.  Bep.  689) 

KING  V.  STATE. 

(Court  of  Claims  of  New  York.     May  31,  1922.) 

1.  Highways  ^=9187— Waiver  of  Immunity  by  state  for  injuries  on  defeotlvo  high- 

way necessary  to  reoovery. 

Unless  there  is  a  statutory  waiver  of  Immunity  from  liability  by  the 
state  for  damages  for  injuries  caused  by  defective  highway,  there  can  be 
no  recovery. 

2.  Highways  ^=3^1 87 (3)— Highway  held  maintained  by  patrol  system,  rendering 

state  liable  for  defects. 

Under  Highway  Law,  f  176,  as  amended  by  Laws  1922,  c.  871,  |  17, 
limiting  recovery  of  damages  against  the  state  for  injuries  on  defective 
highway  between  May  Ist  and  November  15th,  and  on  such  highways  as 
are  maintained  by  the  state  by  the  patrol  system,  held,  that  the  written 
acceptance  of  a  contract  for  construction  of  a  highway,  and  the  turning 
of  the  road  over  to  the  maintenance  division  for  care  under  its  then  exist- 
ing patrol  system,  marked  the  road  from  that  time  as  one  so  m.aintained. 

8.  Highways  ^s>  1 96-«ln juries  to  passenger  In  automobile  held  due  solely  to  neg- 
ligence of  driver,  so  as  to  preclude  reoovery  against  state  therefor. 

Where  the  driver  of  an  automobile  approached  a  repaired  section  of  a 
highway  coasting  the  automobile  with  clutch  out,  and  knowing  the  con- 
dition of  the  highway  and  failing  to  make  a  turn  therein  crashed  through 
a  guard  rail  fifty  feet  beyond  the  point  of  repairs  and  injured  a  pa8sen.ser, 
held,  that  the  passenger's  injuries  resulted  solely  from  driver's  negli- 
gence, so  as  to  preclude  her  recovery  against  the  state. 

Action  by  Rose  A.  King  against  the  State  of  New  York.  Qaim  for 
damages  for  injuries  on  defective  highviray.    Dismissed. 

Shire  &  Jellinek,  of  Buffalo  (James  M.  H.  Wallace,  of  Buffalo,  of 
counsel),  for  claimant. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  At  about  5  o'clock  in  the  afternoon  of  No- 
vember 7,  1920,  the  claimant  was  a  passenger  in  an  automobile  driven 
by  one  Ruth  Jensen,  east  on  county  highway  No.  924-B  in  Erie  county, 
across  Stony  brook  bridge  to  a  point  about  5  miles  beyond  the  bridge. 
About  6  o'clock  of  the  same  day  they  returned  over  the  same  road. 
The  Stony  brook  bridge  was  at  the  foot  of  a  hill,  the  road  descending 
to  it  from  the  east  at  a  grade  of  7.91  per  cent.  Just  west  of  the  bridge 
the  road  curved  south.  On  the  north  side  of  the  road,  about  50  feet 
west  of  the  bridge,  stood  a  guard  rail,  and  immediately  beyond  it  an 
embankment  3  Qr  4  feet  high.    In  July  preceding  the  brqok  had  washed 
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out  part  of  the  road  adjoining  the  bridge  on  the  west  to  about  half  its 
width.  The  town  superintendent  of  highways  erected  a  railing  around 
the  hole,  fencing  it  offhand  leaving  a  width  of  8  feet  for  tr2&c.  He 
then  placed  planks  across  the  latter  part  of  the  highway  extending 
from  the  bridge  several  feet  west,  and  placed  gravel  in  the  road  at  each 
end  of  the  planks'  to  make  a  smooth  surface.  On  their  return  dark- 
ness had  set  in.  There  was  no  li^^t  at  or  near  the  bridge.  The  car 
crossed  the  bridge,  passed  over  the  planks,  and  then  ran  through  the 
guard  rail,  down  the  embankment,  and  turned  over,  causing  injuries  to 
3ie  claimant,  which  we  find  damaged  her  $1,000. 

[1,2]  A  the  outset  the  Attorney  General  denies  that  this  is  a  claim 
of  which  we  Imve  jurisdiction  or  in  relation  to  which  the  state  has 
waived  its  immunity  from  liability.  Unless  there  is  such  a  statutory 
waiver  there  can  be  no  recovery.  Smith  v.  State,  227  N.  Y.  405,  125 
N.  E.  841,  13  A.  Lr.  R.  1264.  The  statute  applicable  is  the  Highway 
Law  (Consol.  Laws,  c.  25)  §  176,  which,  on  November  7,  1920,  and 
until  amended  March  30, 1922,  read : 

**The  state  shall  not  be  liable  for  damages  suffered  by  any  person  from  de- 
fects in  state  and  county  highways,  except  such  highways  as  are  maintained 
by  the  state  by  the  patrol  system.    •    •    •  »• 

The  amendment  limits  the  state's  liability  to  damages  suflFered  be- 
tween May  1st  and  November  15th,  and  to  such  highways  as  are  main- 
tained by  the  state,  "under  such  system  as  the  commissioner  of  high- 
ways may  adopt  pursuant  to  section  170."  Laws  1922,  c.  371.  Was 
this  road  "maintained  by  the  state,"  within  the  provision  of  sec- 
tion 176  of  the  Highway  Law  ?  The  work  of  construction,  under  the 
state  improvement,  was  effected  by  contract  a  few  weeks  before  the  ac- 
cident. On  October  16,  1920,  the  division  engineer  wrote  the  assistant 
engineer  in  charge  of  maintenance  for  that  territory  as  follows : 

"This  is  to  advise  you  that  contract  for  the  construction  of  0.  H.  924-B 
has  been  accepted  by  the  commission.  The  road  is  now  turned  over  to  you 
for  maintenance." 

This  letter  was  received  October  18,  1920.  On  October  27,  1920, 
the  assistant  engineer  forwarded  to  the  commissioner  an  order  request- 
ing authority  to  expend  money  for  maintenance  purposes  on  this  road. 
The  commissioner  approved  it,  and  on  November  5,  1920,  it  was  ap- 
proved also  by  the  state  comptroller,  and  so  approved  was  received  by 
the  assistant  engineer  November  9,  1920.  The  first  work  actually 
done  on  the  road  by  the  state  was  November  9,  1920.  Formerly  the 
patrol  system  was  administered  by  individual  patrolmen;  in  1921,  it 
was  operated  by  the  so-called  "gang  system"  almost  exclusively.  The 
administration  of  the  highway  department  in  Erie  county,  and  else- 
where, under  the  division  engineer,  was  divided  into  two  forces,  one  in 
charge  of  construction,  and  the  other  of  maintenance.  The  statute 
does  not  define  what  constitutes  "maintenance  by  the  state"  and  exactly 
when  such  maintenance  begins.  It  leaves  it  to  be  determined  as  a  mat- 
ter of  fact  from  the  circumstances. 

The  claimant  contends  that  the  evidence  related  constitutes  this 
highway  one  so  maintained,  for  negligent  defects  in  which  the  state 
has  waived  its  immunity  from  liability.    The  state  urges  that,  for  the 
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statute  to  become  effective,  "the  act  of  maintaining  the  highway  must 
have  been  actually  commenced,"  meaning  that  physical  work  upon 
the  road  must  have  begun.  Until  the  state's  hability  attaches,  it  is 
obvious  that  liability  is  on  the  contractor  who  Sonstructed  the  road,  or 
the  town,  or  there  is  no  liability.  It  is  equally  clear  that  neither  the  town 
nor  the  contractor  could  be  held  liable  for  subsequent  negligent  mainte- 
nance, after  the  state  commissioner  formally  accepted  the  road  and 
turned  it  over  to  the  maintenance  division.  It  would  be  unreasonable 
to  construe  the  statute  in  such  manner  that  there  would  be  no  liability 
at  all  to  a  person  so  injured.  Borden  v.  State,  113  Misc.  Rea  232,  237, 
184  N.  Y.  Supp.  285.  While  other  facts  and  circumstanfis  may  be 
sufficient  to  establish  "maintenance  by  the  state"  under  the  patrol  sys- 
tem, or  other  adopted  system,  we  are  of  the  opinion  that  the  formal, 
written  acceptance  of  the  contract  and  turning  of  the  road  over  to  the 
maintenance  division  for  care  under  its  then  existing  patrol  system, 
marks  the  road  from  that  time  as  one  so  maintained,  within  the  statute. 
The  unsoundness  of  the  state's  contention  readily  appears.  The  negli- 
gence constituting  the  gravamen  of  a  claim  might  be  negligent  omis- 
sion by  the  state  to  do  the  work  necessary  to  remedy  a  dangerous  de- 
fect in  a  highway  accepted  and  turned  over  to  the  maintenance  divi- 
sion for  care.  Yet,  on  the  state's  theory,  its  very  negligence  would 
constitute  a  complete  defense  to  the  claim  and  would  prevent  the  just 
waiver  of  its  immunity  from  liability  made  by  the  statute  from  being 
effective.  In  fact,  that  would  be  the  situation  in  the  case  at  bar,  if  the 
claim  were  in  other  respects  valid. 

[3]  We  have  not  the  testimony  of  Ruth  Jensen.  The  cause  of  the 
accident  must  be  inferred  from  the  other  evidence  in  the  case.  The 
washout  was  not  due  to  negligfence.  Temporary  repairs  were  made  and 
maintained  with  reasonable  care  and  were  reasonably  safe.  At  least, 
the  claimant  has  failed  to  indicate  any  respect  in  which  they»were  un- 
usual or  defective,  except  in  her  claim  that  the  road  surface  was  un- 
even or  bumpy.  The  preponderance  of  evidence  establishes  that  it  was 
not  unreasonably  so,  and  that  the  unevenness  was,  very  slight,  and  was 
remedied  several  times  each  week  or  daily  by  the  town  superintendent. 
The  clearance  for  traffic  was  8  feet  wide  and  the  accident  was  not  due 
to  that  condition ;  the  car  passed  through  it  safely.  We  conclude,  there- 
fore, that  the  physical  conditions  constituted  no  negligence,  either  in 
the  repairs  or  their  maintenance.  The  absence  of  a  warning  light  at 
the  obstruction,  while  negligence  of  the  state,  was  not  a  cause  of  the 
accident.  It  had  no  part  in  the  result.  Miss  Jensen  and  the  other  oc- 
cupants of  the  car  knew  of  the  conditions  at  the  bridge,  having  passed 
it  shortly  before ;  the  headlights  were  lighted,  and  the  obstruction  was 
visible  from  a  point  50  or  60  feet  to  the  east.  The  claimant's  witnesses 
testified  that,  in  fact,  she  slackened  the  car's  speed  on  approaching  it. 
The  state  was  free  from  any  negligence  which  caused  or  contributed 
to  claimant's  injuries.  The  evidence  establishes  no  contributory  negli- 
gence in  the  claimant  nor  any  imputable  to  her.  Flanagan  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  70  App.  Div.  505,  75  N.  Y.  Supp.  225,  af- 
firmed 173  N.  Y.  631,  66  N.  E.  1108:  Halsey  v.  Rome,  W.  &  O.  R. 
Co.,  12  N.  Y.  St.  Rep.  319,  affirmed  113  N.  Y.  622,  20  N.  E.  876. 
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We  conclude  that  the  claimant's  injuries  resulted  solely  from  Miss 
Jensen's  negligence  in  the  control  and  operation  of  the  car.  A  car 
properly  driven,  by  a  driver  with  knowledge  of  the  conditions  existing, 
would  have  passed  without  any  difficulty.  The  testimony  of  claimant's 
witnesses  that  the  car  was  proceeding  at  between  3  and  15  miles  an 
hour  is  not  convincing.  We  give  more  weight  to  the  fact  that  it 
crashed  through  the  guard  rail  50  feet  beyond  the  planking,  ran  down 
the  embankment,  and  turned  over,  and  to  the  statement  made  by  Miss 
Jensen,  an  instant  before  the  accident,  "We  are  coasting  now  and  sav- 
ing gas."  It  is  evident  that  the  car  was  not  within  her  reasonable  con- 
trol, and  that,  therefore,  instead  of  turning  to  the  left  after  crossing  the 
bridge,  it  kept  straight  ahead  through  the  guard  rail.  This  is  particular- 
ly understandable  if,  by  "coasting,"  she  meant  that  she  was  descending 
the  steep  hill  with  clutch  out,  or  gears  "in  neutral." 

The  facts  preclude  the  claimant's  recovery^  and  necessitate  dismissal 
of  the  claim. 

Judgment  accordingly. 

SMITH,  J.,  concurs. 

(118  Misc.  Bep.  693) 

O'GRADY  V.  STATE. 

(Court  of  Claims  of  New  York.    May  31, 1922.) 

1.  EvWenot  «s>43(l)— C«urt  of  Claims  takes  Judielal  notloo  of  Its  rooords. 

The  Court  of  Claims  takes  judicial  notice  of  its  own  records  to  ascer- 
tain date  on  which  claim  was  filed. 

2.  States  ^=96 1— State  not  liable  for  services  of  detective  employed  by  Governor 

without  authority. 

Where  detective  was  hired  by  the  Qoremcfr  to  Investigate  a  murder,  in 
violation  of  State  Finance  Law,  §f  85,  se,  and  not  by  the  Attorney  Gen- 
eral, under  Executive  Law,  (  62,  subd.  2,  as  ^amended  by  Laws  1911,  c. 
14,  and  subdivision  8,  as  added  by  T-iaws  1917,  c.  595,  and  section  65  the 
detective  was  not  entitled  to  compensation  under  Laws  1920,  c  321,  giving 
the  Court  of  Claims  Jurisdiction  to  determine  the  claim  for  ''services  al- 
leged to  have  been  rendered  the  state"  by  such  detective,  and  to  render 
judgment  for  sum  due,  "If  any,"  and  providing  that  the  statute  did  not 
admit  the  validity  of  such  claim  or  waive  any  defense  thereto,  since  such 
services  were  not  rendered  the  state,  and  therefore  no  sum  being  due 
therefor  by  the  state. 

Claim-  by  Catherine  O'Grady,  as  administratrix  of  the  estate  of 
Thomas  O'Grady,  deceased,  against  the  State  of  New  York,  Claim 
dismissed. 

Thomas  L.  Newton. and  George  B.  Doyle,  both  of  Buffalo,  for 
claimant. 

Glenn  A.  Frank,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  On  March  21,  1915,  Charles  R.  Phelps  and 
Margaret  Wolcott,  citizens  of  this  state,  were  murdered  at  their  home 
in  Orleans  county.  Charles  F.  Steilow  was  convicted  of  murder  in  the 
first  degree  for  the  killing  of  Phelps  and  was  sentenced  to  death  dur- 
ing the  week  beginning  September  S,  1915.  His  conviction  was^  af- 
firmed  February  23,  1916,  by  the  Court  of  Appeals  (217  N.  Y.  641,  112 

C=>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexe* 

Digitized  byVjQOQlC 


424  194  NEW  YORK  SUPPLBMBNT  (Ct  Claims 

N.  E.  1069),  and  later  two  motions  for  a  new  trial  (160  N.  Y.  Supp. 
555 ;  161  N.  Y.  Supp.  599)  were  denied.  Execution  of  the  sentence 
was  deferred  from  time  to  time  by  the  courts  and  by  the  Governor. 

Thomas  O'Grady,  the  decedent,  for  many  years  was  a  police  detec- 
tive of  Buffalo.  In  June,  1916,  he  was  conducting  a  private  detective 
agency  in  that  city.  In  that  month  he  was  consulted  by  various  per- 
sons who  had  become  interested  in  Steilow's  fate,  and  was  employed 
by  one  or  more  of  them  to  investigate  the  case.  From  that  time  until 
the  end  of  1918,  O'Grady  rendered  services  of  great  value,  and  made 
large  disbursements  in  the  investigation,  and  various  pa3maents  were 
made  to  him  from  time  to  time  by  several  of  these  persons.  Primarily 
and  almost  entirely  as  a  result  of  O'Grady's  efforts  and  skill  the  Gov- 
ernor first  commuted  Steilow's  sentence  to  life  imprisonment,  then  to 
the  period  he  already  had  served,  and  finally,  November  28,  1918,  par- 
doned him  and  restored  him  to  citizenship.  There  is  some  evidence 
that,  on  one  or  more  occasions  before  November  28,  1918,  during  the 
progress  of  O'Grady's  work,  the  Governor  urged  him  to  continue  or 
proceed  with  his  activity,  and  in  substance  promised  him  that  the  state 
would  compensate  him  for  his  services  and  disbursements.  This  was 
emphatically  denied  by  the  Governor.  It  is  unnecessary  to  discuss 
at  length  this  issue  of  fact.  We  think  that  the  claimant's  witnesses 
construed  the  Governor's  approval  and  appreciation  of  O'Grady's  ef- 
forts in  a  sense  which  his  words  did  not  warrant.  We  find  from  all  the 
evidence,  including  not  merely  the  Governor's  denial,  but  the  circum- 
stances also,  that  O'Grady  did  not  receive  any  assurance  or  promise 
of  pa3mient  or  reimbursement  from  the  Governor  before  November 
28,  1918,  and  that  such  services  as  he  rendered  before  that  date  were 
either  voluntary  or  for  one  or  more  of  the  various  persons  who  were 
interested  in  Steilow's  exculpation. 

On  February  1,  1917,  the  Attorney  General  designated  a  special  dep- 
uty, under  section  62  of  the  Executive  Law  (Consol.  Laws,  c.  18), 
to  investigate  the  murder.  The  claimant  does  not  contend  that  any  of 
the  services  involved  in  this  proceeding  were  authorized  or  directed 
either  by  this  special  deputy  or  the  Attorney  General.  Subsequent  to 
the  pardon  of  Steilow,  the  Governor  and  O'Grady  had  a  conversation 
relative  to  the  desire  of  the  former  and  the  ability  of  the  latter  to  pro- 
cure certain  evidence  vindicatory  of  the  Governor's  action  in  pardon- 
ing Steilow.  We  find  as  a  fact  that  the  Governor  requested  O'Grady 
to  perform  services  to  that  end,  and  stated  that  the  state  would  pay  for 
them.  We  find  that  the  services  which  O'Grady  rendered,  if  any,  sub- 
sequent to  November  28,  1918,  were  pursuant  to  that  arrangement. 
The  claimant  made  no  proof,  however,  of  the  nature,  extent,  or  value 
of  such  services  or  disbursements. 

The  foregoing  recital  is  sufficient  to  present  the  issues  in  controver- 
sy. The  case  was  one  of  intense  human  interest,  disclosing  situations 
rarely  excelled  in  dramatic  quality.  This  claim  is  for  all  the  services 
and  disbursements  of  O'Grady  throughout  his  investigation,  except 
those  for  which  he  received  pay  from  sources  other  than  the  state.  In 
view  of  our  finding  of  fact  that  none  of  the  services  or  disbursements 
prior  to  November  28,  1918,  were  at  the  request  or  by  agreement  with 
the  Governor,  further  discussion  would  seem  unnecessary.    But  assvun- 
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ing,  for  the  argument,  that  they  were  so  rendered,  as  the  claimant  con- 
tends, there  can  be  no  recovery  imder  the  statute  upon  which  the  claim 
is  predicated.  It  was  filed  under  chapter  321  of  the  Laws  of  1920, 
which  became  effective  April  21,  1920,  as  follows: 

"The  people  of  the  state  of  New  York,  represented  In  Senate  and  Assembly, 
do  enact  as  follows: 

''Section  1.  Jurisdiction  Is  hereby  conferred  on  the  Court  of  Clainis  to 
hear,  audit  and  determine  the  claim  of  the  executof  or  executors,  administra- 
tor or  administrators  of  Thomas  O' Grady,  deceased,  against  the  state  for  serv- 
ices alleged  to  have  been  rendered  the  state,  by  the  said  O'Grady,  as  a  de< 
tective  in  inrestigating  the  case  of  Charles  F.  Steilow  convicted  of  the  murder 
of  one  Charles  R.  Phelps  at  West  Shellby,  Orleans  county,  on  Mardi  twenty- 
first,  nineteen  hundred  and  fifteen,  and  the  court  may  award  to  and  render 
Judgment  for  the  claimant  for  such  sum  as  shall  be  found  due,  if  any,  pro- 
vided the  claim  herein  is  filed  with  the  Court  of  Claims  within  six  months 
after  this  act  takes  effect. 

"Sec.  2.  Nothing  herein  contained,  however*  shall  be  held  as  admitting  the 
validity  of  such  claim  or  any  part  thereof  upon  the  part  of  the  state,  or  as 
waiving  any  defense  thereto  as  provided  by  this  act 

"Sec.  3.    This  act  shall  take  effect  immediately/'     ^ ' 

[1]  The  claim  was  filed  within  the  period  prescribed  by  the  statute. 
The  Attorney  General  is  under  the  impression  that  no  proof  was  made 
of  the  filing.  He  contends  that  we  have  no  jurisdiction  fw  that  rea- 
son. Quite  aside  from  the  right  of  this  court  to  take  judicial  notice  of 
its  own  records,  a  copy  of  the  claim,  and  the  file  mark  of  the  clerk  of 
this  court  thereon,  were  received  in  evidence.  It  was  filed  Septembefr 
3,  1920. 

Upon  being  required  by  the  Governor  to  attend,  in  person  or  by  dep- 
uty, a  term  of  the  Supreme  Court,  or  to  appear  before  the  grand  jury, 
for  the  purpose  of  conducting  an  action  or  proceeding,  the  Attorney 
General,  or  the  additional  counsel  designated  by  him,  had  authority  to 
obligate  the  state  to  pay  for  services  such  as  are  the  subject  of  this 
claini  (Executive  Law,  §  62,  subd.  2,  as  amended  by  Laws  1911,  c.  14, 
subdivision  8,  as  added  by  Laws  1917,  c.  595,  and  section  65);  but 
there  was  no  statutory  authority  for  the  Governor  or  any  other  state 
officer  to  do  so.  Furthermore,  the  State  Finance  Law  prohibited  the 
contracting  of  an  indebtedness  by  state  officers  without  an  appropria- 
tion, or  the  use  of  a  specific  appropriation  for  other  purposes.  State 
Finance  Law  (Consol.  Laws,  c.  56)  §§  35  and  36.  The  Legislature 
specifically  provided  an  appropriation  for  the  payment  of  the  expenses 
incurred  by  the  Attorney  General  or  his  special  deputy  in  this  connec- 
tion.   Chapter  45,  Laws  1917;  chapter  809,  Laws  1917. 

[2]  It  is  evident  there  could  be  no  recovery  in  the  absence  of  the 
special  statute  first  quoted,  even  were  the  alleged  agreement  actually 
made  by  the  Governor,  because  of  his  lack  of  authority  and  power  thus 
to  bind  the  state.  This  the  claimant  concedes,  but  relies  on  the  terms 
of  the  statute.  This  statute  (1)  confers  jurisdiction  upon  us  to  hear, 
determine,  and  render  judgment  upon  the  claim  of  the  decedent  against 
the  state ;  (2)  for  services  alleged  to  have  been  rendered  the  state  by 
<yGrady  in  this  investigation ;  (3)  we  may  render  judgment  for  such 
sum  as  shall  be  found  due;  (4)  the  claim  to  be  filed  within  six  months ; 
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(5)  and  the  statute  shall  not  be  held  to  admit  the  validity  of  the  claim; 
or  (6)  as  waiving  any  defense  thereto.  It  will  be  noted  that  we  are 
confined  by  the  phraseology  within  a  narrow  range.  The  language 
employed' is  not  such  as  to  describe  the  services  generally,  or  even  as 
defined  by  the  claimant's  evidence;  but  we  are  limited  in  our  jurisdic- 
tion of  the  claim  specifically  to  such  services  as  were  rendered  the  state. 
No  such  services  have  been  established,  even  if  we  find  the  claim- 
ant's evidence  as  facts,  because  the  action  of  the  Governor  still  re- 
mains his  individual  action,  and  not  that  of  the  state.  On  no  theory 
of  the  evidence  has  any  claim  been  established  for  ser\^ices  rendered 
by  the  decedent  to  the  state.  If  it  were  the  intention  of  the  Legislature 
to  confer  jurisdiction  upon  us  to  hear,  determine,  and  give  judgment 
on  a  claim  for  services  rendered  in  the  investigation  of  the  crime,  or 
to  the  Governor,  or  renderejj  at  the  instance  of  or  by  agreement  with 
the  Governor,  assuming  to  act  for  the  state,  the  Legislature  would  have 
so  enacted.  Instead,  it  confined  our  jurisdiction  within  the  limits  in- 
dicated by  the  words  "services  *  *  *  rendered  the  state."  The 
diflference  in  this  respect  between  this  statute  and  others  which  have 
been  construed  is  palpable.  Munro  v.  State,  223  N.  Y.  208,  119  N.  E. 
444;  Cayuga  County  v.  State,  112  Misc.  Rep.  517,  183  N.  Y.  Supp. 
646;  Callanan  v.  State,  113  Misc.  Rep.  267, 184  N.  Y.  Supp.  688.  The 
claimant  recognizes  the  accuracy  of  our  construction  of  the  statute. 
The  claim  alleges : 

'That  on  or  about  the  21srt:  day  of  July,  1916,  the  said  Thomas  O'Grady 
was  engaged  by  the  state  of  Nei^  York  to  Investigate  the  merits  of  applications 
which  were  made  on  behalf  of  Charles  F.  Steilow  for  a  new  trial,  upon  the 
grounds  that  said  Steilow  was  innocent  and  some  other  per8(m8  had  committed 
the  said  murder." 

The  claimant's  evidence  does  not  satisfy  the  statute,  nor  does  it  fol- 
low this  allegation  of  the  claim,  conceding  claimant's  evidence  to  be 
true.  We  are  authorized  to  render  judgment  only  "for  such  stmi  as 
shall  be  found  due,  if  any."  For  the  reasons  already  given,  no  sum  is 
due  the  claimant.  It  will  be  noted  that  the  statute  does  not  use  the 
words  "justly  due,"  or  "justly  and  equitably  due,"  as  in  the  cases  last 
cited.  Such  phrases  have  been  construed  to  take  tlie  determination  out 
of  the  realm  of  strict  legality  and  technical  obligation,  and  bring  it 
within  that  of  natural  justice  and  equity.  Mynro  v.  State,  supra;  Cal- 
lanan V.  State,  supra. 

Finally,  the  statute  provides  that  nothing  in  it  shall  be  held  as  waiv- 
ing any  defense  to  the  claim.  A  somewhat  similar  clause  was  construed 
by  this  court  in  Cayuga  County  v.  State,  supra.  Judge  Morschauser 
held  that  the  word  "defense"  in  the  act  there  construed  did  not  include 
an  objection  to  the  jurisdiction  of  this  court,  or  to  the  claimant's  capac- 
ity to  sue,  and  that  these  were  waived.  In  Sherlock  v.  State,  114  Misc. 
Rep.  491,  186  N.  Y.  Supp.  921,  affirmed  198  App  Div.  494,  191  N.  Y. 
Supp.  412,  the  statute  provided : 

''Nor  cOiall  the  passage  of  this  act  be  construed  as  debarring  the  state  from 
interposing  any  legal  or  equitable  defense  which  it  would  otherwise  have 
against  the  alleged  claims  except  the  statute  of  limitations." 
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This  court  held : 

"It  expressly  permits  the  state  to  Interpose  any  legal  or  equitable  defense 
except  the  statute  of  limitations.  Therefore  the  defense  that  the  state  is 
not  liable  for  the  tortious  acts  of  its  officers,  agents,  and  servants  has  not  been 
waived*  and  we  find  the  state  in  this  proceeding  vigorously  urging  it  The 
state  is  only  doing  that  which  the  statute  in  express  and  unequivocal  terms 
gives  it  the  right  to  do,  and  the  court  must  give  this  defense  its  legal  efTect, 
^hich  is,  that  it  is  a  complete  answer  to  this  claim." 

Even  without  this  restrictive  construction  clause  contained  in  the 
statute  we  are  construing,  it  could  not  reasonably  be  construed  to  waive 
the  defense  that  the  alleged  promise  or  agreement  by  the  Governor  was 
without  authority  or  power  to  bind  the  state,  and  that  there  is  no  sum 
due  to  the  claimant  for  that  reason.  This  clause  merely  makes  more 
positive,  if  anything,  that  construction. 

It  would  seem  that  this  phrase  used  in  a  claim  act  must  be  construed 
with  the  other  provisions  of  the  act,  and  that  the  correct  construction 
of  it  is  to  limit  the  waiver  of  defenses  by  the  act  to  such  as  are  ex- 
pressly or  by  reasonable  inference  from  its  language  waived  thereby. 
These  usually  are  the  defenses  of  lack  of  jurisdiction,  defects  in  filing, 
or  fechnical  legal  defenses  to  the  merits,  where  the  language  is  such 
as  to  require  this  court  to  determine  the  case  on  the  basis  of  natural 
justice  and  equity. 

We  conclude,  therefore,  that  the  language  of  this  act  is  too  restricted 
and  limited  to  permit  a  recovery  by  the  claimant  for  any  of  the  services 
alleged  in  the  claim,  even  though  the  evidence  established  that  they 
were  rendered  pursuant  to  the  Governor's  promise  or  agreement  to 
pay  therefor. 

The  claim  is  dismissed. 

Judgment  accordingly. 

SMITH  and  CORWIN,  JJ.,  concur. 

(118  Misc.  Rep.  403)  "^ 

PEOPLE  V.  PFEIFFEN. 
^Kings  County  Court     April,  1922.) 

1.  Brldoet  ^aoSO^Brldge  ordlRaRce  fixing  speed  limit  or  bridges  lower  than  that 

fixed  by  general  speed  ordinances  did  not  supersede  latter. 

The  bridge  ordinance  of  the  city  of  New  York  (Code  of  Ordinances,  c.  4, 
art.  1,  I  2),  establishing  an  absolute  limit  on  bridge  traflBc  lower  than  the 
20-mile  rate  provided  by  the  general  speed  ordinance  passed  two  years 
earlier,  was  reconcilable  therewith,  and  did  not  supersede  it. 

2.  Bridges  «s»30— Althougb  bridge  ordinance  limits  speed  to  15  miles  an  hour,  one 

driving  over  a  bridge  at  more  than  20  miles  an  hour  may  be  convicted  under 
general  speed  ordinance. 

An  ordinance  limiting  the  speed  on  bridges  to  15  miles  per  hour  held 
not  the  only  one  applicable  to  the  operation  of  motor  vehicles  on  public 
bridges  in  the  city  of  New  TorlE,  and,  upon  proof  that  defendant  was 
driving  over  a  bridge  at  the  rate  of  27  miles  an  hour,  his  conviction  under 
the  general  ordinance  limiting  speed  to  20  miles  an  hour  will  be  affirmed. 

Appeal  from  Traffic  Court 

Adolph  Pf eiffen  was  convicted  in  the  Traffic  Court  as  a  third  offend- 
er under  the  general  speed  ordinance,  and  he  appeals.  Judgment  of 
conviction  affirmed. 

^s»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dicesta  A  Indexes 
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Joseph  Lonardo,  of  Flushing,  for  appellant ' 

John  E.  Ruston,  Dist.  Atty.,  of  Brooklyn,  for  the  People. 

TAYLOR,  J.  The  defendant  was  convicted  in  the  Traffic  Court 
as  a  third  offender  under  the  general  speed  ordinance.  The  sentence 
included  a  recommendation  for  a  revocation  of  his  operator's  license. 
He  appeals  upon  the  ground  that,  the  offense  having  occurred  on  the 
Williamsburgh  bridge,  the  bridge  ordinance  rather  than  the  general 
speed  ordinance  applies.  The  alleged  rate  of  speed  was  twenty-seven 
miles  per  hour.  The  question  here  involved  is  whether  or  not  the 
bridge  ordinance  is  the  only  ordinance  applicable  to  the  operation  of 
motor  vehicles  on  public  bridges  in  the  city  of  New  York.  The  ques- 
tion is  one  of  legislative  intent.  The  practical  test  in  determining  that 
intent,  in  the  absence  of  repeal  verbiage,  is  twofold :  Firstly,  are  the 
two  ordinances  reconcilable?  and,  secondly,  if  reconcilable,  would  the 
exclusive  application  of  the  last  enacted  ordinance  lead  to  ineffective 
or  absurd  results?  The  general  speed  ordinance  was  enacted  in  1913. 
The  bridge  ordinance  was  enacted  two  years  later.  Until  passage  of 
the  bridge  ordinance  the  general  speed  ordinance  governed  traffic  on 
bridges,  under  the  provision  making  it  applicable  to  any  "public  place." 
It  prohibits  reckless  or  endangering  speed,  and  provides  that  any  speed 
exceeding  IS  miles  per  hour  shall  be  prima  facie  evidence  of  violation. 
It  also  establishes  an  absolute  speed  limit  of  20  miles  per  hour  in  built- 
up  sections.  The  bridge  ordinance  contains  no  reference  to  the  general 
ordinance,  nor  does  it  either  expressly  or  by  fair  implication  vary  any 
of  its  terms.    It  provides : 

"No  person  shall  operate,  drive  or.  propel  any  vehicle,  and  no  owner  riding 
thereon  or  therein  shall  cause  or  permit  the  same  to  be  driven  or  propelled 
upon  the  Brooklyn  Bridge  at  a  rate  of  speed  greater  than  8  miles  per  hour, 
nor  upon  any  other  public  bridge  in  the  city  at  a  rate  of  speed  greater  than 
15  miles  per  hour."  Code  of  Ordinances  of  the  City  of  New  York,  c.  4^  art 
1,12. 

[1]  The  effect  of  the  bridge  ordinance  was  to  establish  an  absolute 
speed  limit  on  bridge  traffic  lower  than  the  20-mile  rate  provided  by  the 
general  ordinance.  That  it  was  intended  to  be  reconciled  with,  rather 
than  to  supersede,  the  latter  as  regards  bridge  traffic  is  evidenced  by 
the  purely  nominal  penalty  of  $10  imposed  for  violation  of  its  provi- 
sions. In  other  words,  in  making  unlawful  a  lower  rate  of  speed 
than  that  prohibited  by  the  general  ordinance,  it  was  deemed  unnec- 
essary to  impose  stringent  penalties.  It  is  therefore  apparent  that  the 
bridge  ordinance  was  designed  solely  to  cover  rate  of  travel  on  bridges 
at  less  than  the  already  existing  20-mile  absolute  rate.  It  aro'se  out  of 
the  necessity  of  enforcing  an  ultra  dcfgree  of  care  where  most  needed. 

[2]  It  is  incredible  that  the  municipal  legislature  could  have  intended 
to  cut  down  existing  penalties  at  points  where  natural  necessities  of 
caution  demanded  the  reverse  policy.  Any  consistent  and  reasonable 
interpretation  of  these  two  ordinances  calls  for  harmony  where  there 
is  no  necessary  repugnancy.  This  is  preferable  to  working  an  inefffec- 
tive  or  absurd  result.  If  the  bridge  ordinance  were  exclusively  con- 
trolling as  to  bridges,  the  nominal  penalty  provided  for  violations  would 
put  a  premium,  so  to  speak,  on  bridge  speeding.    A  rate  of  60  miles  an 
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hour  would  enjoy  the  same  substantial  immunity  as  a  rate  of  between 
15  and  20.  Regardless  of  previous  convictions;  the  penalty  could  not 
be  increased.  It  would  mean  that,  although  a  terrific  rate  of  speed  on 
a  city  street  would  be  punishable  by  a  substantial  fine  and  imprison- 
ment, such  punishment  being  graded  according  to  the  offender's  record 
of  previous  convictions,  the  same  rate  on  a  public  bridge,  under  even 
more  dangerous  conditions,  would  be  punishable  by  a  maximimi  $10 
fine.  It  is  both  unwise  and  illogical  to  uphold  a  construction  which 
would  work  so  absurd  and  ineffective  a  result.  The  appellant  has 
cited  several  cases  in  support  of  his  contention  that  the  enactment  of 
a  special  statute  repeals  an  existing  general  statute  in  so  far  as  its  ap- 
plicability to  the  subject  of  the  special  statute  is  concerned.  That  is 
too  broad  a  statement  of  the  rule  and  is  not  sustained  by  the  authorities 
cited.  In  each  case  the  question  to  be  determined  is  whether  the  special 
statute  repeals  or  merely  modifies  or  amplifies  the  previously  existing 
general  statute.  That  question  is  one  of  legislative  intent  feach  case 
must  stand  the  test  of  a  logical  application  of  the  conditions  which 
surt-ound  it  and  which  impelled  the  passage  of  the  special  statute  where 
the  language  is  reconcilable  with  continued  applicability  of  the  terms 
of  the  general  statute. 
Judgment  of  conviction  affirmed. 


ai8  Misc.  Bep.  43e) 

BLASI  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Municipal  Court  of  City  of  New  Tork,  Borough  of  Manhattan,  Fourth  Dis- 
trict.   April,  1922.) 

1.  Master  and  servant  ^psSOt  (4)— Test  of  relation  with  third  person  stated. 

A  general  servant  may  be  lent  or  hired  by  his  master  to  another  for  a 
spteial  purpose,  so  as  to  become  as  to  that  service  the  servant  of  such 
third  party,  and  the  test  is  whether  in  the  particular  service  he  continues 
liable  to  the  direction  and  control  of  his  master,  or  becomes  subject  to 
that  of  the  other  i>arty. 

2.  Master  and  servant  <ds>30f  (4)-^e8senger  boy  fnralslted  by  telegraph  oompany 

te  deliver  parcel  held  servant  of  person  requesting  servioe. 
.  A  messenger  boy,  furnished  by  a  telegraph  company  on  plaintiff's  re- 
quest and  for  consideration  paid,  who  received  from  plaintiff  a  coat  to 
deliver  to  a  named  persop  at  a  designated  street  address,  and  who  de- 
livered it  to  a  wrong  person,  held  the  servant  of  the  plaintiff  for  the  de- 
•  livery  of  the  pircel,  and  not  the  servant  of  the  company,  because  as  to 
such  service  the  boy  was  under  plaintiff's  control  and  direction,  and 
therefore  the  company  was  not  liable  under  the  doctrine  of  respondeat 
superior. 

Submission  of  controversy  by  Frank  Blasi  against  the  Western 
Union  Tel^raph  Company  on  agreed  statement  of  facts.  Judgment 
dbmissing  complaint  on  the  merits. 

Albert  Blumenstiel,  of  New  York  City,  for  plaintiff. 

Francis  Raymond  Stark,  of  New  York  City,  for  defendant. 

GENUNG,  J.  This  is  a  controversy  submitted  on  an  agreed  state- 
ment of  facts.    Municipal  Court  Code  (Laws  1915,  c.  279)  §  124.    The 

^s>Fqr  other  cases  see  same  topic  4  KBT-NtJMBBIl  In  mil  Key^Kumbered  Digests  a  Indexes 
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questioh  presented  is  whether  defendant  is  liable  for  the  loss  of  a  lady's 
coat  that  was  intrusted  to  a  messenger  boy  for  delivery. 

•  From  the  agreed  statement  of  facts  it  appears  that  the  defendant  is 
a  New  York  corporation  authorized  under  its  charter  to  construct, 
maintain,  and  operate  telegraph  lines  and  transmit  intelligence  over 
them;  that  the  defendant  maintains  a  messenger  service  in  the  city  of 
New  York,  and  employs  boys  in  connection  therewith,  who  are  fur- 
nished to  the  general  public  on  request,  for  rendering  such  services 
as  the  public  directs.  It  was  further  stipulated  that  on  November  9, 
1920,  for  a  consideration  paid  to  it,  the  defendant  furnished  one  of 
its  messenger  boys  to  the  plaintiff;  that  this  boy  received  from  the 
plaintiff  the  coat  in  question,  to  be  delivered  to  Miss  Morris  at  602 
West  137th  street;  and  that,  instead  of  making  delivery  of  the  coat 
to  her,  or  returning  the  coat  to  the  plaintiff,  or  making  delivery  to 
some  one  authorized  by  .the  plaintiff  to  receive  it,  the  messenger  boy 
delivered  the  coat  to  a  man,  who  met  him  at  the  door  of  said  premises 
and  said,  "I'll  take  the  package."  The  value  of  the  coat  was  stipulated 
to  be  $165. 

The  plaintiff  claims  that  this  is  an  action  in  negligence  and  that  the 
rule  of  respondeat  superior  applies.  It  is  contended  that  the  defendant 
is  liable  for  the  amount  of  damage  sustained  by  plaintiff  through  the 
negligence  and  carelessness  of  defendant's  agent  and  employee,  who, 
while  acting  within  the  scope  of  his  employment,  negligently  and  care- 
lessly gave  away  property  which  the  plaintiff  had  intrusted  to  him  for 
delivery  to  the  person  to  whom  it  was  addressed.  The  cases  cited  (San- 
ford  v.  American  Dist.  Tel.  Co.,  13  Misc.  Rep.  88,  34  N.  Y.  Supp.  144; 
Feiber  v.  Manhattan  Dist.  Tel.  Co.  [Com.  Pl.l  3  N.  Y.  Supp.  116,  4 
N.  Y.  Supp.  555 ;  Nowack  v.  Metropolitan  St.  Ry.  Co.,  166  N.  Y. 
433,  60  N.  E.  32,  54  L.  R.  A.  592,  82  Am.  St.  Rep.  691 ;  Fifth  Avenue 
Bank  of  New  York  v.  Forty-Second  St.  &  G.  St.  Ferry  R.  R.  Co..  137 
N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  33  Am.  St.  Rep.  712)  are 
authority  for  ^the  proposition  that  the  principal  is  to  be  held  liable 
to  third  persons  in  a  civil  suit  for  the  frauds,  deceits,  misrepresen- 
tations, torts,  negligence,  and  other  malfeasances  or  misfeasances  and 
omissions  of  duty  of  his  agent  in  the  course  of  his  employment,  al- 
though the  principal  did  not  authorize,  or  justify,  or  participate  in, 
or  indeed  know  of  such  misconduct,  or  e\%n  if  he  forbade  the  acts  or 
disapproved  of  them.  In  the  case  of  Wilmerding  V.  Postal-Telegraph 
Cable  Co.,  118  App.  Div.  685,  103  N.  Y.  Supp.  594,  affirmed  192  N. 
Y.  580,  '85  N.  E.  1118,  the  defendant  was  held  liable  to  a  customer  for 
the  malfeasance  of  the  defendant's  messenger  boy  in  presenting  false 
bills. 

The  defendant  contends  that  in  no  event  was  it  legally  liable  for 
what  happened  to  the  coat  after  the  plaintiff  handed  it  to  the  messenger 
boy  with  specific  instructions  to  take  it  to  Miss  Morris  at  the  address 
stated.  The  plaintiff  asked  for  a  messenger.  He  was  furnished  a  mes- 
senger, and  gave  the  coat  to  the  messenger,  and  he  directed  the  messen- 
ger as  to  where  it  should  be  delivered.  By  that  direction  the  messenger 
boy  became  the  agent  of  the  plaintiff  for  the  delivery  of  the  coat.  The 
defendant  was  not,  and  never  h^s  been,  engaged  in  the  transportation  of 


Digitized  by 


Google 


Mun.  Ct.)  BLASI  Y*  WSSIEBN  UKION  TSLSaSAPH  CO.  431 

U94N.T.&) 

merchandise.  There  is  nothing  in  the  stipulated  facts  to  show  that  it 
was  so  engaged.  There  is  nothing  to  show  any  authority  of  the  defend- 
ant to  transport  merchandise.  There  was  no  special  contract  with  the 
defendant.  The  cases  cited  (Hirsch  v.  American  District  Telegraph 
Co.,  112  App.  Div.  265,  98  N.  Y.  Supp.  371 ;  Haskell  v.  Boston  District 
Messenger  Co.,  190  Mass.  189,  76  N.  E.  215,  2  L.  R.  A.  [N.  S.J  1091, 
1 12  Am.  St  Rep.  324,  5  Ann.  Cas.  796 ;  Hamilton  v.  American  District 
Telegraph  Co.,  N.  Y.  L.  J.  March  30,  1918;  Mercola  v.  Western 
Union  Tel.  Co.,  221  111.  App.  153)  are  authority  for  the  proposition  that 
there  can  be  no  recovery  on  the  theory  of  a  special  contract  in  cases 
of  this  character. 

[1]  There  is  nothing  in  the  stipulated  facts  to  indicate  any  negli- 
gence on  the  part  of  the  defendant  in  selecting  the  messenger  boy  in 
question  or  in  retaining  him  in  its  employ.  There  is  nothing  to  in- 
dicate that  the  messenger  boy  in  question  was  an  incompetent  boy,  or 
that  the  defendant  had  any  knowledge  of  such  incompetence,  if  it 
existed.  There  is  nothing  to  indicate  that  the  defendant  was  more  than 
an  agency  through  which  a  messenger  boy  was  secured  to  perform  a 
specific  service,  of  which  the  defendant  had  no  knowledge,  under  the 
direction  and  control  of  the  plaintiff,  while  in  the  employ  of  the  de- 
fendant. It  is  well  settled  that  one  who  is  the  general  servant  of  an- 
other may  be  lent  or  hired  by  his  master  to  another  for  some  special 
service,  so  as  to  become  as  to  that  service  the  servant  of  such  third 
party.  The  test  is  whether,  in  the  particular  service  which  he  is  en- 
gaged to  perform,  he  continues  liable  to  the  direction  and  control  of 
his  master,  or  becomes  subject  to  that  of  the  party  to  whom  he  is  lent 
or  hired.  Swackhamer  v.  Johnson,  39  Or.  383,  65  Pac.  91,  54  L.  R. 
A.  625;  Hall  v.  Lees,  L.  R.  (1904)  2  K,  B.  602;  Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  E.  218;  Consolidated  Fireworks  Co.  v. 
Koehl.  190  111.  145,  60  N.  E.  87;  Wyllie  v.  Palmer,  137  N.  Y.  248,  33 
N.  E.  381,  19  L.  R.  A.  285. . 

f  2]  The  test  laid  down  in  the  above  cases  is  the  only  proper  one,  and 
under  it  the  messenger  boy  in  the  instant  case  was  the  servant  of  ^e 
plaintiff  for  the  delivery  of  the  parcel,  and  not  the  servant  of  the  de- 
fendant, because  as  to  that  service  the  plaintiff  had  the  control  and  di- 
rection of  the  messenger  boy.  The  messenger  boy  did  not  continue 
under  the  direction  and  control  of  his  master,  the  defendant,  but  be- 
came sub'ect  to  that  of  the  party,  the  plaintiff,  to  whom  he  was  lent  or 
hired,  while  engaeed  in  the  delivery  of  the  coat!  While  doing  the  bid- 
.ding  of  the  plaintiff,  the  messenger  boy  stood  in  the  relationship  of 
servant  to  the  plaintiff,  and  the  relationship  of  master  and  servant  did 
not  exist  between  the  messenger  boy  and  the  defendant,  and  therefore 
there  is  no  room  for  application  of  the  doctrine  of  respqpdeat  superior, 
as  between  the  messenger  boy  and  the  defendant,  which  would  be  nec- 
essary to  make  the  defendant  liable  for  the  negligence,  if  any,  of  the 
messenger  boy. 

The  defendant,  therefore,  is  entitled  to  judgnient  dismissing  the  com- 
plaint on  the  merits. 
Judgment  accordingly. 
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(118  Misc.  Rep.  737) 

In  re  ALBRECHT'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  80,  1022.) 

1.  Divorce   ^=^170— Time   ^=>5-«lnteriociitory   Judgment   beoomes   final    three 

months  after  entry. 

Under  Civil  Practice  Act,  |  1176,  and  General  Construction  Law,  |  30, 
an  Interlocutory  Judgment  of  divorce  entered  November  17,  191£L,  be- 
comes linal  on  February  17, 1922,  and  the  marital  rlgbts  of  the  parties  are 
terminated  on  tbe  latter  date  without  the  entry  of  a  separate  final  Judg- 
ment. 

2.  Exeeutors  and  administrators  «=;»l7(3)*lnterloctttory  divorce  decree  held  to 

defeat  husband's  right  to  appolntmsnt  as  administrator  ef  wife's  estate. 

Where,  after  interlocutory  decree  for  divorce,  a  wife  died  after  the 
three  months'  period,  which  is  required  by  Civil  Practice  Act»  |  1176,  to 
make  such  decree  final,  tbe  husband  Is  not  entitled  to  letters  of  adminls* 
tratlon. 

In  the  matter  of  the  estate  of  Frieda  Albrecht,  deceased.  Petition 
of  former  husband  of  decedent  for  letters  of  administration  denied. 

John  J.  Connell,  of  New  York  City,  for  public  admV. 
Mark  Aaron,  of  New  York  City,  for  petitioner. 

FOLEY,  S.  [1]  The  decedent'^  husband  petitions  for  letters  of 
administration.  (Jn  November  17,  1921,  in  an  action  for  absolute  di- 
vorce, an  interlocutory  judgment  was  entered  in  his  favor  against  the 
intestate.    This  judgment  was  in  the  usual  form,  and  provided  that  it — 

"shaU  become  the  final  Judgment  as  of  course  three  months  after  the  entry  and 
filing  thereof.  ♦  ♦  •  Upon  this  Judgment  becoming  the  final  Judgment,  the 
said  marriage  shall  be  dissolved.    *    •    •  ^    (Italics  mine.) 

The  judgment  became  final,  therefore,  upon  the  17th  day  of  Febru- 
ary, 1922  (section  1176,  Civil  Practice  Act;  section  30,  General  Con- 
struction Law  [Consol.  Laws,  c.  22] ;  Biggs  v.  Geneva,  1(X)  App.  Div. 
25,  90  N.  Y.  Supp.  858,  affirmed  184  N.  Y.  580,  77  N.  E.  1182),  and 
under  the  terms  of  the  interlocutory  decree,  and  the  provisions  of  sec- 
tion 1176,  Civil  Practice  Act,  it  was  not  necessary  to  enter  a  separate 
final  judgment. 

[2]  The  decedent  died  on  February  18,  1922,  at  12:15  a.  m.  Con- 
sequently, the  marital  rights  of  the  parties  were  terminated  prior  to  the 
death  of  the  wife,  and  the  petitioner  is  not  entitled  to  letters  of  ad- 
ministration as  the  husband.  Matter  of  Ensign,  103  N.  Y.  284,  8  N. 
E.  544,  57  Am.  Rep.  717;  Matter  o*f  Merritt,  155  App.  DiV.  228,  231, 
140  N.  Y.  Supp.  13. 

Letters  will  issue  to  the  public  administrator. 

Decree  accofdingly. 

^csFor  other  cases  see  same  topic  ft  KET-NUMBER  In  all  K^j-Numbered  Digests  ft  indexes 
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SPEAR  &  CO.  V.  DE  LUQUE. 

(Supreme  Court,  Appellate  Term,  First  Department    Jmie  9,  1922.) 

Process  «=s>78— Service  of  procoss  on  super! Rtendont  of  boilding,  of  which  ab« 
seat  defendant  was  lessee  of  apartmentp  hold  sufficient. 

Service  of  process  on  superintendent,  hi  general  charge  of  a  building 
in  which  defendant  was  lessee  of  an  apartment,  where  defendant  could 
not  be  found  within  county,  held  sufficient,  under  statute  providing  for 
service  by  leaving  copy  at  place  of  abode  with  person  of  suitable  age  and 
discretion,  if  defendant  absent  from  county,  or,  if  neither  can  be  found 
within  county,  by  leaving  a  copy  at  the  usual  place  of  the  atede  of  ei« 
tber,  with  a  person  of  suitable  age  and  discretion, 

MullaOt  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Spear  &  Co.  against  Irmenie  G.  De  Luque.  From  a 
Municipal  Court  judgment  dismissing  the  complaint  and  awarding  the 
defendant  the  sum  of  $12.50  costs,  plaintiff  appeals.  Reversed,  and 
motion  denied. 

Argued  May  term,  1922,  before  GUY,  BIJXJR,  and  MULLAN,  JJ. 

Walter  &  Wolff,  of  New  York  City  (Malcolm  Sumner,  of  New  York 
City,  of  counsel),  for  appellant. 
John  J.  McBride,  of  New  York  City,  for  respondent 

GUY,  J.  In  an  action  to  foreclose  a  chattel  mortgage,  the  summons, 
complaint,  warrant  of  seizure,  and  affidavit  were  served,  not  upon  the 
defendant,  who  was  absent  from  the  United  States,  and  had  been  ab- 
sent for  several  months,  but  upon  the  superintendent  of  the  building 
in  which  defendant  was  lessee  of  an  apartment.  The  statute  provides 
for  service  upon  defendant,  if  within  the  county,  or,'  if  absent  from  the 
county,  upon  his  agent,  or,  if  neither  can  be  found  within  the  county, 
by  "leaving  the  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion."  The  proof  establishes  that  no 
agent  of  the  defendant  could  be  found  who  was  in  possession  of  the 
property.  There  was  no  proof  that  the  superintendent  of  said  build- 
ing had  been  clothed  with  authority  to  act  as  the  agent  ^  the  defend- 
ant. Neither  did  he  have  possession  of  the  goods,  or  any  right  to  dis- 
pose of  the  same,  or  to  take  any  steps  in  connection  therewith.  They 
were  in  the  apartment  of  defendant  and  in  defendant's  possession. 

The  question  is  presented,  then,  whether,  defendant  being  absent 
from  the  coimty,  and  it  not  being  possible  to  find  within  the  county 
any  agent  of  defendant  in  possession  of  the  goods,  service  upon  the 
superintendent  of  the  building  was  a  leaving  of  "copy  at  the  usual  place 
of  abode  of  either"  (defendant  or  defendant's  agent),  "with  a  person 
of  suitable  age  and  discretion,"  within  the  meaning  of  the  statute.  This  * 
involves  the  question  whether  defendant's  usual  place  of  abode  was  the 
apartment  house,  or  the  apartment  of  which  he  was  lessee.  If  for  the 
purposes  of  the  statute  his  abode  is  to  be  deemed  the  apartment  house, 
then  the  service  wotild  seem  to  be  good.    If,  on  the  contrary,  his  abode 

CssV^r  other  cases  seeeame  topic  4  KST^NUMBER  in  All  K«T-Numl>er«d  J>laMU  A  ladezet 
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was  the  apartment,  and  not  the  apartment  building,  no  service  was 
made  upon  any  person  at  his  usual  place  of  abode. 

I  am  of  the  opinion  that  for  the  purpose  of  the  statute  th^  apartment 
house  must  be  deemed  the  usual  place  of  abode  of  the  defendant. 
Means  of  entrance  to  and  exit  from  the  building  in  which  the  apart- 
ment is  located  is  an  essential  and  necessary  part  of  the  occupancy  of  an 
apartment  therein  and  of  the  abode  of  the  occupant  of  an  apartment, 
and  service  upon  the  superintendent,  who  had  general  charge  of  the 
building,  the  entrance  thereto,  and  the  hallways  connected  with  the 
lessee's  apartment,  was  service  upon  a  person  of  suitable  age  and  dis- 
cretion, namely,  upon  a  person  charged  with  the  duty,  by  reason  of  his 
control  of  the  entrance  to  and  exit  from  the  said  building  and  apart- 
ment, of  receiving  merchandise,  mail,  and  other  matter  left  for  delivery 
to  the  various  tenants.  The  suitability  of  such  service  is  abundantly  es- 
tablished herein  by  the  fact  that,  within  two  days  after  service  upon  the 
superintendent,  the  defendant  appeared  specially  in  court  to  traverse 
the  return,  and  to  except  to  the  sufficiency  of  the  sureties  on  the  under- 
taking filed  by  the  plaintiff ;  so  that  the  purpose  of  the  provision  of  the 
statute  to  insure  prompt  notice  to  defendant  of  the  pendency  of  the 
action  was  accomplished. 

The  judgment  and  the  order  setting  aside  service  of  the  summons  and 
other  papers  in  the  action  must  be  reversed,  with  $10  costs,  and  motion 
denied,  with  $10  costs,  with  leave  to  defendant  to  answer  within  five 
days  after  service  of  a  copy  of  this  order  upon  payment  of  costs. 

BIJUR,  J.,  concurs. 
MULLAN,  J.,  dissents. 


(201  App.  Dlv.  540)   ' 

III  re  GEE'«  WILL. 

In  re  TITLE  GUARANTEE  &  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.     June  2,  1922.) 

Wills  ^=3>634(7)— Devise  oT  life  estate,  with  remainder  to  daughters  of  testa- 
tor's deceased  brothers,  held  to  vest  remainder  at  death  of  testator;  do- 
soendants^f  deceased  daughter  taking  by  representation. 

Under  a  will  devising  life  estate  in  income  of  trust  fund,  with  direc- 
tions to  divide,  convey,  and  pay  over  remainder  to  the  daughters  of  two 
deceased  brothers  of  testator,  share  and  share  alike,  where  the  daughters 
of  one  of  the  brothers  died  before  the  termination  of  the  life  estate,  but 
left  descendants  surviving,  the  remainder  was  vested  in  the  children  of 
the  two  deceased  brothers  of  testator  at  his  death,  and  the  descendants 
of  the  deceased  daughters  would  take  their  share  under  the  will  by  repre- 
sentation. 

Appeal  from  Surrogate's  Court. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Title 
Guarantee  &  Trust  Company,  as  substituted  trustee  under  the  last 
will  and  testament  of  William  Gee,  deceased.  From  an  order  of  the 
surrogate,  upon  the  judicial  settlement  of  the  accoimt  of  the  Title  Guar- 
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antee  &  Trust  Company,  descendants  of  devisee  of  remainder  zpptai. 
Reversed  and  remitted. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Hartley  G.  Pelletier,  of  New  York  City,  for  appellants. 
Edward  S.  Clinch,  of  New  York  City  (Charles  S.*Fettrctch,  of  New 
York  City,  of  counsel),  for  respondent  Title  Guarantee  &  Trust  Co. 
O'Connell  &  McConnell,  of  New  York  City,  for  respondents  O'Brien. 

SMITH,  J.  The  only  question  raised  is  upon  the  construction  of 
the  will  of  William  Gee.  By  that  will  he  directs  the  payment  of  the  ex- 
penses of  his  death  and  his  funeral.  He  gives  to  his  half-brother  a 
diamond  pin  and  some  other  items  of  personal  property,  and  paragraph 
third  reads  as  follows : 

"Third.  AU  the  rest,  residue  and  remainder  of  my  estate^  real  and  per- 
sonal, and  wheresoever  the  same  may  he  situated  at  the  time  of  my  decease, 
I  give,  devise  and  bequeath  unto  my  executor  hereinafter  named  in  trust 
hi  the  first  place  to  take  possession  of  my  said  estate,  and  to  rent  out  and  to 
lease  my  said  real  estate  for  such  terms,  and  upon  such  conditions  as  he 
may  deem  beneficial  for  my  said  estate  and  to  invest  and  keep  invested  upon 
good  and  sufficient  security  my  said  personal  estate  and  after  deducting  and 
paying  out  from  the  rents,  profits,  income  and  interest  thereof  all  taxes, 
assessments,  interest  monies,  insurance,  repairs  and  all  other  necessary 
and  legal  expenses  to  pay  over  the  balance  thereof  imto  my  wife  lordia  A. 
Gee  for  her  own  use  and  benefit,  for  and  during  her  natural  life. 

"In  trust  in  the  last  place  from  and  after  the  decease  of  my  said  wife,  to 
divide,  convey  and  pay  over  my  said  real  and  personal  estate,  unto  the 
daughters  of  my  brother  Geotge  Gee,  deceased,  and  the  daughters  of  my 
brother  Jacob  A.  Gee,  deceased,  in  equal  proportions,  share  and  share  alike 

"Lastly  I  do  hereby  nominate  and  appoint  my  said  brother  ESisha  E. 
Selchow  of  the  city  of  New  York,  executor  of  this  my  last  will  and  testa- 
ment and  constitute  him  trustee  of  this  my  last  will  and  testament  and 
authorize  and  empower  him  to  sell  and  convey  all  of  my  said  estate  or  any 
part  thereof  for  the  purpose  of  fulfilling  and  carrying  out  the  provisions  of 
this  my  said  will,  and  upon  such  sales  to  make,  execute  and  deliver  to  the 
purchaser  or  purchasers  thereof,  any  and  aUJegal  conveyances  and  instru- 
ments therefor." 

At  the  decease  of  William  Gee  there  were  living  two  daughters  to  his 
brother  George  Gee,  and  also  three  daughters  to  his  brother  Jacob  A. 
Gee.  Before  the  death  of  the  widow  of  William  Gee,  both  the  daugh- 
ters of  George  had  died,  leaving,  however,  descendants  surviving.  The 
question  here  for  consideration  is  as  to  whether  the  children  of  these 
daughters  of  George  Gee  are  entitled  to  participate  in  this  property 
after  the  death  of  Lydia  Gee,  the  widow  of  William  Gee,  the  testator. 
It  is  hardly  necessary  to  cite  the  many  cases  which  hold  that,  under  a 
clause  providing  for- a  division  of  the  estate  and  payment  over  after  the 
death  of  a  party  to  a  certain  class,  those  of  the  class  living  at  the  time 
of  the  death  are  the  persons  entitled  to  that  estate.  This  divide  and 
pay  over  rule  has  been  many  times  held,  and  was  held  with  some  te- 
nacity in  the  earlier  decisions.  In  United  States  Trust  Co.  v.  Taylor, 
193  App.  Div.  153,  183  N.  Y.  Supp.  426,  this  court  held: 

**The  so-called  'divide  and  pay  over'  rule  of  construction  is  merely  a  canon 
of  construction,  and  is  subsidiary  to  the  general  intention  of  the  testator 
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as  expressed  In  bis  will,  and  Is  merely  inyoked  as  an  aid  in  the  asoertaJn- 

ing  of  such  Intentlcn.*' 

Attention  was  there  called  to  the  rule  of  law  which  in  the  interpre- 
tation of  wills  favors  the  vesting  of  estates.    In  Dickerson  v.  Sheehy, 

209  N.  Y.  592,  103  N.  E.  717,  Chief  Judge  CuUen  criticized  this  rule  very 
severely,  and  said  that  it  had  never  been  applied  where  it  would  disin- 
herit any  one  of  the  testator's  blood.    See,  also,  Cammanh  v.  Bailey, 

210  N.  Y.  32,  33,  103  N.  E.  824;  ConneUy  v.  O'Brien,  166  N.  Y.  406, 
60  N.  E.  20. 

While  in  the  case  at  bar  the  application  of  the  divide  and  pay  over 
rule  would  not  disinherit  one  of  the  blood  of  the  deceased,  neverthe- 
less the  intention  seems  to  me  plainly  indicated  by  the  direction  to  pay 
over  to  the  children  of  the  brother  George,  and  also  to  the  children  of 
the  brother  Jacob,  in  equal  proportions,  share  and  share  alike.  Under 
the  construction  given  to  the  will  in  the  Surrogate's  Court,  neither  the 
children  of  George  nor  their  descendants  get  any  part  of  this  estate, 
and  we  do  not  believe  that  it  was  the  intention  of  the  testator  to  exclude 
these  children  from  a  vested  interest  and  to  exclude  their  children  from 
all  interest  in  case  the  children  of  his  brother  should  die  before  the 
death  of  the  life  beneficiary.  The  presumption  of  an  intention  to  vest 
the  estate  under  the  circumstances  existing  at  the  time  of  the  death  of 
this  testator  calls,  we  think,  for  an  interpretation  of  the  will  that  would 
vest  the  estate  in  these  children  of  the  brother  George  and  the  brother 
Jacob  at  the  death  of  William  Gee,  the  testator. 

It  follows  that  the  decree  of  the  surrogate  should  be  reversed,  and 
the  contention  of  the  appellants  should  be  sustained,  with  costs  to  the 
appellants  from  the  trust  fund,  and  the  proceeding  remitted  to  ihe  sur- 
rogate for  further  action  in  accordance  with  this  opinion.    All  concur. 


(201  App.  Div.  n«e) 

MASTROFRANCISCO  v.  MOHAWK  GAS  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  8,  1022.) 

1.  Husband  and  wife  ^=:»209(1)— For  trespass  on  premises  owaed  by  the  eatirety, 
husband  can  recover  for  injury  to  hie  Intereet  only. 

For  trespass  on  premises  owned  by  a  husband  and  wife  aa  tenants  by 
the  entirety,  the  husband,  having  a  right  of  survivorship  and  being  en- 
titled to  only  one-half  the  rents  and  profits  as  a  tenant  in  common  dur- 
ing their  lifetime,  can  only  recover  for  the  injury  to  his  interest,  as  af- 
fected by  the  age  and  health  of  himself  and  wife  and  possibly  other  cir- 
cumstances, tending  to  show  the  probable  duration  of  such  tenancy  in  com- 
mon, and  his  possibility  of  ownership  of.  his  wlfe*a  interest 

K  Appeal  and  error  €s»M  94(3)— New  trial  c=»38*-G ranted  for  error  In  allow- 
ing  one  tenant  In  common  to  recover  entire  damage  for  trespass. 

While  the  Api)ellate  Division,  by  reversing  a  judgment  of  nonsuit.  In  a 
husband's  action  for  trespass  on  premises  held  by  himself  and  wife  as 
tenants  in  common,  without  comment,  held  that  plaintiff  could  maintain 
the  action,  though  the  wife  had  the  same  right  of  action  for  damage  to 
her  interest,  it  did  not  hold  that  he  could  recover  the  entire  damage  for 
both,  so  that  the  court's  error,  on  the  trial,  in  leaving  It  to  the  jury  to  find 

^s»For  otiier  cases  see  same  topic  4  KBY-NUMBER  In  aU  Kej-Numbared  Digests  a  ladezM 
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tbe  entire  damage  to  the  premiaes,  requires  a  new  trial,  on  whicb  the 
injury  to  plaintiff's  Int^Arest  alone  may  be  properly  aubmitted. 

Hinman,  J.,  dissenting. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Angelo  Mastrofrancisco  against  the  Mohawk  Gas  Com- 
pany. Judgment  for  plaintiff.  From  an  order  granting  a  new  trial,  he 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Borst,  J.,  at  Trial  Term: 

"Def^dant  moves  for  a  new  trial  aftec  Tardict  in  favor  of  plaintiff.  On 
4i  former  trial  plaintiff  was  nonsuited,  and  the  AppeUate  Division  on  appeal 
reversed  without  comment  as  to  the  grounds.  198  App.  Div.  959,  189  N.  Y. 
Supp.  949.  On  the  present  trial  I  submitted  the  case  to  the  jury,  with  the 
suggestion  that  the  plaintiff  and  his  wife  owned  the  pf&mises  on  which  the 
alleged  trespass  was  committed,  as  tenants  by  the  entirety. 

[1]  "The  complaint  alleges  ownership  of  the  property  trespassed  on  in 
the  plaintiff,  which  is  denied  in  the  answer.  During  the  lifetime  of  a 
husband  and  wife,  they  hold  the  premises  as  tenants  in  common  and  each 
is  entitled  to  one-half  of  the  rents  and  profits  so  long  as  the  question  of 
survivorship  is  in  abeyance.  Tine  jury  should  have  been  instructed  in  effect 
that  the  husband  could  only  recover  the  injury  to  his  interests  in  the  pro!^ 
erty.  That  interest  would  be  affected  by  his  age  and  that  of  his  wife,  his 
and  her  condition  of  health,  and  possibly  other  circumstances  which  would 
tend  to  show  that  a  longer  or  diorter  period  would  probably  elapse  during 
which  he  would  have  a  tenancy  in  common  with  her,  and  his  possibility  of 
ownership  over  that  of  his  wife.  Grosser  v.  City  of  Rochester  et  al.,  148 
N.  Y.  235,  42  N.  E.  672;  Goodrich  v.  Village  of  Otego,  216  N.  Y.  112,  110 
N.  E.  162;  Hlles  v.  Fisher,  144  N.  Y.  806,  39  N.  B.  337,  30  L.  R.  A.  305,  43 
Am.  St.  Rep.  IBZ. 

[2]  "The  husband  recovered  for  the  entire  damage  to  the  premises  caused 
by  the  acta  of  the  defendant,  and  yet  the  wife  had  the  same  right  of  action 
for  which  the  plaintiff  recovered,  and  Certainly,  if  the  husband  died  im- 
mediately after  judgment  was  entered  in  this  action,  she  would  be  entitled 
as  against  the  defendant  to  the  damage  to  her  intei'est  in  the  premises.  The 
Appellate  Division  properly  held  that  the  plaintiff  could  maintain  the  action, 
at  least  under  the  present  pleadings,  but  it  was  not  held  that  he  could 
recover  the  entire  damage  for  the  tenants  in  common,  caused  by  defendant's 
alleged  wrongful  act.  The  charge  left  it  to  the  jury  to  find  the  entire  damage 
to  the  premises  from  the  alleged  wrongful  acts  of  defendant. 

"There  should  therefore  be  a  new  trial,  when  the  right  of  the  plaintiff 
for  the  injury  to  his  interest  in  the  premises,  and  that  alone,  may  be  prop- 
erly submitted  to  tlie  jury." 

Argued  before  COCHRANE,  R  J.,  and  KELLOGG,  KILEY,  VAN 
KIRK,  and  HINMAN,  JJ. 

Judgje  &  Lyons,  of  Schenectady,  for  appellant. 
Miller  &  Golden,  of  Schenectady,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs,  on  the  opinion  of  Borst, 
J.,  at  Trial  Term. 

HINMAN,  J.  (dissenting).  This  court  has  held  on  a  former  appeal 
that  the  action  was  maintainable.  198  App.  Div.  959,  189  N.  Y.  Supp. 
949.  It  is  the  law  of  the  case.  A  new  question  has  arisen  on  the 
second  trial.  By  the  proofs  it  has  been  demonstrated  that  the  plaintiff 
is  not  the  sole  owner  of  the  premises,  which  have  been  damaged  by  the 
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trespass  of  the  defendant.  The  property  is  owned  by  the  plaintiff  and 
his  wife  as  tenants  by  the  entirety.  The  wife  has  not  been  joined  as  a 
party  plaintiff.  The  plaintiff  is  thus  proved  not  to  have  been  the  sole 
person  entitled  to  share  in  a  judgment  founded  upon  a  verdict  where 
the  jury  obviously  did  not  measure  the  plaintiff's  recovery  in  accord- 
ance with  his  separate  interest  in  the  property. 

If  we  were  without  jurisdiction  to  correct  the  error,  a  reversal  would 
be  necessary ;  but  if  this  court  can  give  effect  to  the  finding  of  the  jury 
that  the  defendant  committed  a  wrong  against  this  property  to  the 
damage  thereof  and  that  the  amount  of  such  damage  was  $200,  without 
prejudice  to  the  substantial  rights  of  the  defendant,  we  should  do  so. 
The  spirit  of  our  new  procedure  is  to  lessen  the  law's  delays,  to  look 
through  the  forms  of  law  to  find  the  substance,  to  do  justice,  and  to  do 
it  more  expeditiously. 

The  most  that  the  defendant  is  entitled  to  ask  in  justice  to  itself  is 
that  the  judgment  shall  stand  as  a  complete  recovery  for  the  damage 
done  to  all  parties  in  interest.  That  was  the  evident  intent  of  the  plain- 
tiff in  bringing  the  action,  and  that  is  the  effect  of  the  judgment  accord- 
irtg  to  plaintiff's  own  contention.  If  the  wife  of  the  plaintiff  can  be 
brought  in  as  a  party  plaintiff,  to  share  in  the  judgment  and  to  have 
her  rights  against  the  defendant  thereby  cut  off,  complete  justice  will 
be  done.  I  entertain  no  doubt  of  our  authority  to  accomplish  that  re- 
sult by  affording  the  wife  of  the  plaintiff  an  opportunity  to  intervene, 
which  presumably  she  would  do,  if  given  that  opportunity. 

The  order  should  be  reversed,  without  costs,  and  the  wife  of  the 
plaintiff  given  20  days  after  notice  of  the  entry  of  the  order  of  this 
court  wifliin  which  to  make  application  to  the  court  at  Special  Term 
to  be  made  a  party  plaintiff,  whereupon  an  appropriate  amendment  may 
be  made  and  judgment  entered  accordingly;  otherwise,  the  order 
should  be  affirmed,  with  costs.  Civil  Practice  Act,  §§  105,  111,  192. 
and  193.  This  will  save  the  rights  of  all  parties,  and  under  the  liberal 
rules  now  in  force  the  court  ought  to  end  the  litigation,  if  possible. 


(118  Misc.  Rep.  755) 

LEVEY  V.  THOMAS  J.  STEWART  CO/ 

(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1922.) 

Ci)urt$  48=» 1 89 (9)— Inaction  by  plaintiff  In  City  Court  held  to  show  Intention  to 
abandon,  authorizing  dismissal. 

Where  an  action  was  begun  In  December,  1913,  and  issue  .Joined  in 
March,  1914,  cross-notices  of  trial  being  served  in  May,  1914,  resuking  in 
the  cause  being  first  called  in  April,  1915,  while  plaintiff  was  absent  from 
this  country,  and  under  the  City  Court  practice  the  case  reappeared  auto- 
matically on  one  or  two  subsequent  call  calendars  without  any  result,  and 
issues  as  late  as  April  14,  1921,  having  been  reached  and  disposed  of,  the 
length  of  plaintifiTs  inaction  showed  an  intention  to  abandon. 

Appeal  from  City  Court  of  New  York. 

Action  by  Ethel  Levey  against  the  Thomas  J.  Stewart  Company. 
From  an  order  denying  its  motion  to  dismiss  the  complaint  for  failure 
of  prosecution,  defendant  appeals.    Reversed,  and  motion  granted. 

^s»For  ottier  cases  see  same  topic  A  KBY-NUMBBR  hi  all  Key-Nnmbered  Digests  ft  Indexei 
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Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK.  JJ. 

Walton,  Bannister  &  Hubbard  and  Edward  W.  Stitt,  Jr.,  all  of  New 
York  City  (Daniel  Day  Walton  and  William  O.  Hubbard,  both  of  New 
York  City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Alfred  Beekman 
and  Benedict  A.  Leerburger,  both  of  New  York  City,  of  counsel),  for 
respondent. 

PER  CURIAM.  This  action  was  begun  in  December,  1913,  for  the 
recovery  of  five  rugs  alleged  to  have  b«en  delivered  to  defendant  for 
cleaning  in  1907.  Issue  was  joined  in  March,  1914.  Cross-notices  of 
trial  Were  served  for  May,  1914,  which  resulted  under  the  City  Court 
calendar  practice  in  the  cause  being  first  called  in  April,  1915,  while 
plaintiff  was  absent  from  this  country.  Under  the  same  practice  the 
case  reappeared  automatically  on  one  or  two  subsequent  call  calendars 
without  any  result.  Issues  as  late  as  April  14,  1921,  have  been  reached 
in  their  regular  order  and  disposed  of. 

We  think,  even  without  the  affidavit  of  defendant  showing  the  death 
and  disappearance  of  witnesses  and  attorneys,  respectively,  from  which 
the  inevitable  inference  is  that  defendant  would  be  seriously  prejudiced 
by  being  called  upon  to  try  the  case  at  this  late  date,  that  the  mere  nar- 
ration of  the  dates  and  the  length  of  plaintiff's  complete  inaction  in  the 
premises  shows  convincingly  an  intention  to  abandon  the  litig^ation. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs. 


(201  App-  Biv.  659) 

GOLDEN  V.  WEINSTEIN. 

(Supreme  Ck>iirt,  Appellate  Diyislon,  First  Department    June  2,  1922.) 

Trial  ^5>56— Refusal  to  allow  defendant  to  Introduce  additional  witnesses  to 
eertain  facts,  on  9round  that  evidence  would  be  cumulative,  held  error. 

In  employee's  action  against  employer  for  Indecent  assault,  in  whicii 
fire  witnessee  testified  for  the  defendant  that  they  were  around  the 
building  in  which  the  crime  was  claimed  to  have  been  committed,  and 
could  Imve  heard  the  outcries  which  plaintiff  claims  to  have  made  if  the 
assault  had  been  committed,  but  did  not  hear  such  outcries,  court's  re- 
fusal to  allow  defendant  to  introduce  more  witnesses  to  such  facts,  on 
the  ground  that  such  evidence  was  cumulative,  held  error. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Ruth  Golden  against  Abraham  Weinstetn.  From  a  deter- 
mination of  the  Appellate  Term,  affirming  a  judgment  of  the  City 
Court,  entered  in  favor  of  the  plaintiff  on  the  verdict  of  a  jury,  defend- 
ant appeals.  Determination  of  Appellate  Term,  judgment  of  City 
Court,  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUMi  JJ. 

^s»For  otb«r  eases  see  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Dlgeate  A  Indezee 
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Solon  B.  Lilienstern,  of  New  York  City  (Samuel  D.  Lasky,  of  New 
York  City,  of  counsel),  for  appellant. 

Mortimer  W.  Solomon,  of  New  York  City,  for  respondent, 

SMITH,  J.  The  action  was  an  action  for  indecent  assault  The 
plaintiff  swore  to  the  assault,  and  was  corroborated  by  a  witness  who 
was  a  coemployee.  The  defendant  produced  different  witnesses,  who 
swore  that  they  were  around  the  building  and  could  have  heard  the  out- 
cries which  the  plaintiff  claims  to  have  made,  if  the  assault  had  been 
committed  and  those  outcries  had  been  made,  and  that  they  heard 
nothing.  After  the  defendant  had  sworn  five  witnesses,  the  court  re- 
fused to  aUow  him  to  swear  any  more  witnesses  to  these  facts,  on  the 
ground  that  such  evidence  was  cumulative.  That  this  was  error  is 
held  in  Page  v.  Krekey,  137  N.  Y.  307,  33  N.  E.  311,  21  L.  R.  A.  409, 
33  Am.  St.  Rep.  731;  Ward  v.  Washington  Ins.  Co.,  6  Bos.  229; 
Capron  v.  Douglass,  193  N.  Y.  11,  85  N.  E.  827,  20  L.  R.  A.  (N.  S.) 
1003 ;  Hauptman  v.  New  York  Edison  Co.  (App.  Div.,  First  Dept.)160 
App.  Div.  917,  145  N.  Y.  Supp.  696. 

Determination  of  the  Appellate  Term  and  the  judgment  of  the  City 
Court  and  the  order  should  be  reversed,  and  a  new  trial  granted,  with 
costs  in  all  courts  to  appellant  to  abide  the  event.    All  concur. 


(201  App.  Div.  643y 

CiPOLLA  et  ftl.  V.  8CERN0  et  al. 

(Sapreme  Court,  Appellate  Division,  First  Department.    Jtme  2,  ld22.) 

1.  Principal  and  agent  ^=:>I9— Buyers  cannot  escape  liability  by  naming  another  as 

actual  buyer,  wfthout  proving  his  existence  and  their  authority  to  act  for  him. 

Buyers  cannot  escape  liability  on  their  contract  by  naming  another 
party  as  the  actual  buyer,  without  showing  that  there  was  such  a  party 
and  that  they  were  authorized  to  act  for  him. 

2.  Appeal  and  error  ®=>II77(7)— New  trial  directed  to  allow  proof  of  facts  for 

lack  of  which  Judgment  on  directed  verdict  was  reversed. 

On  reversal  of  a  judgment  on  a  directed  verdict  for  defendants,  in  an 
action  for  the  purchase  price  of  goods,  on  the  ground  of  defendants'  fail- 
ure to  prove  the  existence  of  a  party,  whom  they  named  as  the  actual 
buyer,  and  their  authority  to  act  for  him,  a  new  trial  will  be  directed  to 
allow  defendants  to  make  proof  of  such  facts. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Anthony  CipoUa  and  another  against  Enrico  Scemo  and 
another.  From  a  judgment  on  a  directed  verdict  for  defendants,  plain- 
tiffs appeal.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
andGREENBAUM,JJ. 

Abraham  Lipton,  of  New  York  City,  for  appellants. 
Sullivan  &  Cromwell,  of  New  York  City  (Emery  H.  Sykes,  of  New 
York  City,  of  counsel),  for  respondents. 

SMITH,  J.  The  plaintiffs  entered  into  a  contract  with  the  defend- 
ants, whereby  the  plaintiffs  sold  to  the  defendants  40,000  cases  of  salm- 

^=pFor  otber  cases  see  same  topic  ft  KET-NUMBBR  In  all  Kty-Nvmbered  Dlfests  ft  IndaxM 


Digitized  by 


Google 


Sup.  Ct)  WEISS  V.  BBOWN  441 

(1MN.T.8.) 

on  for  which  the  defendants  agreed  to  pay  $7.40  a  case  upon  the  ar- 
rival of  the  salmon  in  New  York.  The  plaintiffs  are  copartners  and  the 
defendants  are  copartners  having  their  principal  place  of  business  in 
Genoa,  Italy.  The  contract  was  entered  into  through  certain  letters 
and  cablegrams  between  the  plaintiffs  and  defendants.  At  the  close  of 
the  transaction  the  defendants  named  Gerolamo  Peschiera,  of  Genoa, 
as  the  actual  buyer,  for  whom  the  defendants  were  acting,  and  stated 
that  they  were  telegraphing  credit.  The  sale  was  to  be  upon  a  con- 
firmed credit  with  New  York  bankers.  No  such  credit  was  established. 
The  court  submitted  to  the  jury  whether  the  contract  was  made  with 
the  defendants  as  the  principals  or  as  agents  for  other  principals,  charg- 
ing the  jury  that  if  the  contract  was  made  by  the  defendants,  as  agents, 
the  plaintiffs,  as  reasonably  careful,  prudent,  and  experienced  men, 
should  have  known  that  they  were  agents,  and  that  the  plaintiffs  can- 
not recover  in  this  action.  The  jury  found  a  verdict  for  the  plaintiffs. 
Upon  a  reserved  motion  for  a  directed  verdict  on  behalf  of  the  defend* 
ants,  this  verdict  was  set  aside  and  a  verdict  was  directed  for  the  de- 
fendants. 

[1,  2]  The  defendants  offered  no  evidence  upon  the  trial  as  to  the 
fact  of  the  agency,  except  such  evidence  as  may  be  found  from  the 
cable  of  the  defendants  that  they  were  not  the  buyers  of  the  goods*  It 
,  seems  clear  that  the  defendants  cannot  escape  liability  upon  their  con- 
tract by  naming  some  other  party  as  the  buyer  of  the  goods  without 
showing  that  there  was,  at  least,  such  a  party  in  existence,  and  also 
that  they  were  authorized  to  act  for  that  party.  There  is  not  the  slight- 
est evidence  that  this  Peschiera  was  a  living  person.  He  may  have 
been  a  fictitious  person,  named  by  the  defendants  for  the  purpose  of 
escaping  liability  on  the  part  of  the  defendants.  There  must  be  some 
proof,  in  other  words,  that  the  defendants  had  a  principal  before  the 
agents  can  be  relieved  from  liability  by  reason  of  their  acting  as  the 
agents  of  such  a  principal.  The  case  is  wholly  barren  of  any  proof  that 
there  was  a  principal  in  existence,  or  of  any  proof  that  the  defendants 
were  authorized  to  act  for  such  principal,  and  for  that  reason  the  ver- 
dict as  directed  must  be  set  aside.  We  are  of  opinion,  ho\/ever,  that 
the  defendants  should  be  allowed  to  make  proof  of  the  fact  of  agency 
and  direct  a  new  trial  of  the  issues. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    AH  concur. 


(201  App.  Div.  660) 

WEISS  V.  BROWN. 

(Supreme  Court,  Appellate  Division,  rirst  Department.     June  2,  1922.) 

I.  Evidence  ^=s>44i(tl)— Oral  testimony  that  payments  en  note  were  only  to  be 
made  out  of  profits  of  business  In  which  loan  Invested  Inadmissible. 

In  an  action  on  a  note  given  for  a  loan  with  which  to  purchase  corporate 
stock,  to  be  given  as  security  therefor  pursuant  to  a  written  agreement, 
under  which  up  to  the  first  $2,500  of  profits  accruing  to  the  maker  and 
$2,500  of  his  annual  salary  should  be  applied  as  part  payments  on  the 
loan,  defendant  was  erroneously  permitted  to  introduce  oral  testimony 
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that  such  payments  were  only  to  be  made  oat  of  the  profits  of  the  busi- 
ness; the  amount  of  the  note  being  an  absolute  loan,  the  provisions  for 
partial  payments  of  which  were  intended  only  as  additional  security. 

2.  Contracts  ^=» 1 76 (I)— Construction  of  plain  and  unambiguous  oontraot  to  for 

oourt. 

The  construction  of  a  plain  and  unambiguous  written  contract  Is  for 
the  court 

3.  Evidence  ^=:»397<l)-*Oral  proofs,  oontradlotlng  plain  terms  of  written  agree- 

ment, are  inadmissible. 

Oral  proofs,  tending  to  contradict  the  plain  terms  of  a  written  agree- 
ment, are  inadmissible. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Jacob  Weiss  against  Leo  Brown.  From  a  judgment  on 
a  verdict  for  defendant,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  plaintiff  appeals.  Reversed,  and 
verdict  directed  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Robert  Moers,  of  New  York  City,  for  appellant.     ' 

Stone  &  Schleimer,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  counsel),  for  respondent. 

• 

GREENBAUM,  J.  The  action  was  brought  iipon  a  promissory  note 
and  for  interest  due  thereon.  The  complaint  in  its  first  cause  of  action 
sets  forth  a  copy  of  the  note  for  $12,500,  dated  September  9,  1920, 
made  by  the  defendant  to  the  order  of  the  plaintiff,  payable  six  months 
after  date,  and  alleges  its  nonpa5mient.  The  second  cause  of  action  is 
based  upon  a  written  agreement  between  the  parties  pursuant  to  which 
the  defendant  was  to  pay  interest  on  the  note  in  weekly  installments, 
no  part  of  which  has  been  paid  except  the  sum  of  $50. 

The  answer  sets  up  as  a  first  defense  that  the^  promissory  note  was 
made  by  the  defendant  "without  consideration  *of  any  kind  whatso- 
ever." There  was  a  second  defense  to  the  effect  that  the  plaintiff  pro- 
cured the  discharge  of  the  defendant  from  his  emplo)rment  with  the 
corporation  known  as  the  Hygrade  Knitting  Company,  Inc.,  by  rea- 
son whereof  the  defendant  was  damaged  in  the  sum  of  $50,000.  A 
counterclaim  was  also  interposed,  setting  up  the  identical  facts  alleged 
in  the  second  defense.  At  the  beginning  of  the  trial  the  second  de- 
fense was  dismissed,  and  the  counterclaim  was  withdrawn  by  the  de- 
fendant. The  only  defense  that  remained  was  that  the  note  was  given 
without  consideration. 

The  undisputed  facts  bearing  upon  the  question  as  to  how  the  note 
in  suit  came  to  be  issued  will  be  briefly  stated.  It  appears  that  the  de- 
fendant and  one  William  Kaufman  were  officers  and  directors  of  a 
corporation  known  as  the  Hygrade  Knitting  Company,  Inc.,  in  which 
each  of  them  owned  common  stock  of  the  par  value  of  $900.  On  or 
about  the  7th  day  of  April,  1920,  the  plaintiff  entered  into  a  written 
agreement  as  of  the  24th  day  of  February,  1920,  for  the  "purchase  of 
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the  Stock  of  the  Hygrade  Knitting  Company,  Inc.,  and  to  that  end  the 
plaintiff  was  to  invest  the  sum  of  $41,100  in  the  following  manner  and 
amounts: 

"(a)  He  wni  purchase  $3,600,  par  valne,  common  stock  of  said  corporation, 
paying  therefor  $3,600  cash. 

"(b)  He  wiU  purchase  $12,500,  par  value,  preferred  stock  of  said  corporation 
paying  therefor  $12,500  in  cash. 

^*(c)  He  will  lend  to  the  party  of  the  first  part  (referring  to  Kaufman)  the 
sum  of  $12,500,  the  same  to  be  forthwith  paid  to  the  said  corporation  by  the 
party  of  the  first  part  in  exchange  for  $12,500,  par  value,  preferred  stock  of 
said  corporation. 

"(d)  He  will  lend  to  the  party  of  the  second  part  (referring  to  defendant) 
the  sum  of  $12,500,  the  same  to  be  forthwith  paid  to  the  said  corporation  by 
the  party  of  the  second  part  in  exchange  for  $12,500,  par  value,  preferred 
stock  of  said  corporation. 

"Second.  The  party  of  the  first  part  shall  forthwith,  upon  the  making  of 
the  loan  to  him  by  the  party  of  the  third  part  of  the  sum  of  $12,500,  as  refer- 
red to  in  paragraph  O  of  article  1,  deliver  to  the  party  of  the  third  part  his 
note  for  such  amount  payable  at  the  end  of  two  years,  with  interest  at  6 
per  cent,  per  annum,  and  shall  also  deliver,  duly  Indorsed  to  the  party  of 
^he  third  part  as  security  for  said  loan,  the  said  $12,500  preferred  stock." 

Then  follows  a  similar  clause  with  respect  to  the  loan  of  $12,500  to 
the  defendant.  The  contract  also  provided  for  the  ioint  transfer  of 
all  the  common  stock  to  the  parties  of  the  first,  second,  and  third  parts 
as  voting  trustees  for  the  period  of  five  years;  it  being  recited  that 
the — 

"purpose  of  this  trust  shall  be  that  the  voting  power  of  said  stock  shall  be 
exercised  only  upon  the  unanimous  consent  of  said  parties." 

It  further  provided  that  all  profits  shall  be  equally  divided  among 
the  thre^parties,  one-third  to  each,  "notwithstanding  the  amounts  of 
stock  heldby  each  of  the  said  parties,"  and  that — 

"profits  shall  be  divided  and  distributed  annually  on  the  1st  day  of  May, 
1920.  and  on  each  subsequent  Ist  day  of  May,  for  jthe  fiscal  year  ending  with 
each  1st  day  of  May ;  it  being  agreed,  however,  that  up  to  the  first  $2,500  of 
profits  accruing  to  each  of  the  parties  of  the  first  and  second  parts  shall 
as  to  each  be  paid  directly  to  the  party  of  the  third  part  as  part  payment  of 
the  loans  to  the  parties  of  the  first  and  second  parts,  as  referred  to  in  article 
first— that  is  to  say,  each  of  the  parties  of  the  first  and  second  parts  Shall  be 
entitled  to  withdraw  annually  for  their  own  unrestricted  use  only  so  much 
of  the  profits  which  as  to  each  is  in  excess  of  $2,500  per  annum." 

The  contract  contained  other  provisions  as  to  the  official  positions 
in  the  corporation  of  the  several  parties,  and  also  as  to  their  employ- 
ment by  the  corporation  in  certain  capacities,  their  compensation  for 
such  services,  and  a  reiteration  as  to  the  payments  of  $2,500  as  follows: 

"(b)  Twenty-five  hundred  dollars  of  the  annual  salary  of  each  of  said  par- 
ties of  the  first  and  second  parts  is  to  be  paid  directly  to  the  party  of  the 
third  part  at  the  end  of  each  year,  as  part  payments  of  the  loans  of  the  par- 
ties of  the  first  and  second  parts  as  referred  to  in  article  first" 

The  evidence  is  that  the  plaintiff  paid  the  sum  of  $41,000  in  accord- 
ance with  the  terms  of  the  agreement,  and  that  the  stock  was  duly  is- 
sued to  each  of  the  parties  as  agreed-  There  was  a  subsequent  written 
agreement  executed  between  the  plaintiff,  defendant,  and  Kaufman  on 
the  8th  day  of  June,  1920,  as  of  the  24th  day  of  February,  1920,  which 
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recites  the  agreement  of  the  7th  day  of  April,  1920,  and  contains  the 
following  preamble : 

"Whereas,  by  the  terms  of  such  agreement,  the  said  Jacob  Weiss  agreed  to 
lend  to  each  of  the  other  parties  hereto  the  sum  of  $12,500  each  for  the 
period  of  two  years,  with  interest  at  six  per  centum  (6%)  per  annum." 

The  agreement  then  provides  that  Brown  and  Kaufman,  "for  the 
accommodation  of  the  said  Jacob  Weiss,  will  each  make  and  deliver 
his  respective  promissory  note  in  the  sum  of  $12,500,  payable  at  the 
end  of  six  months,"  and  that  said  Weiss  on  the  maturity  of  said  note 
agrees  to  accept,  in  place  of  the  payment  thereof  in  cash,  renewal  notes 
of  six  months,  and  upon  the  maturity  of  such  renewal  notes  to  accept 
further  renewal  notes  of  six  months  each,  the  final  one  to  mature  on 
the  9th  day  of  March,  1922,  and  that  in  the  meantime  the  makers  of 
the  said  notes.  Brown  and  Kaufman,  respectively  may  pay  interest  in 
weekly  installments  of  $6.25.    It  was  also  therein  provided  that — 

"the  aforesaid  agreement  signed  April  7,  1920,  as  of  February  24,  1920,  shall 
not  be  deemed  in  any  way  changed  or  amended  by  this  agreement,  except  as 
expressly  herein  provided,  and  the  said  agreement  shall  In  all  other  respects 
continue  and  remain  unaffected  by  the  making  of  this  agreement" 

On  the  15th  day  of  December,  1920,  there  was  a  further  agreement 
entered  into  between  the  plaintiff,  defendant,  and  Kaufman,  in  which, 
after  referring  to  the  agreement  in  writing  between  them  as  of  the 
24th  day  of  February,  1920,  and  to  the  provision  therein  that  each  of 
the  parties  was  to  be  employed  by  the  Hygrade  Knitting  Gimpany, 
Inc.,  it  is  stated: 

''Whereas,  the  corporation  since  the  making  of  said  agreement  has  sus- 
tained large  financial  losses;  and  whereas,  business  conditions  wUh  respect 
to  the  corporation's  particular  line  of  business  are  at  the  presenr  time  in  a 
very  poor  condition,"  therefore  In  consideration  of  the  premises.  It  was  agreed 
by  the  parties  that  the  amount  of  the  salaries  due  to  each  of  them  for  serv- 
ices rendered  to  the  corporation  up  to  the  date  of  the  agreement,  "over  and 
above  the  amount  of  drawings  on  account  of  salary  already  paid  to  and  re- 
ceived by  each  of  the  said  parties,  is  hereby  waived,  released,  and  discharged* 
and  all  other  claims  of  each  of  the  parties  hereto  as  against  the  said  corpora- 
tion foi^  any  matter,  claim,  or  thing,  arising  up  to  the  present  date^  is  hereby 
waived,  released,  and  discharged." 

[1]  Upon  the  foregoing  state  of  facts,  and  although  there  was  na 
claim  that  the  agreements  described  were  procured  by  fraud,  the  de- 
fendant was  permitted  over  the  objections  of  the  plaintiff  to  introduce 
oral  testimony  tending  to  contradict  and  vary  the  terms  of  the  agree- 
ments, for  the  purpose  of  showing  that,  although  the  note  on  its  face 
was  an  absolute  promise  to  pay  to  the  plaintiff  the  sum  of  $12,500,  it 
was  in  fact  agreed  between  the  parties  that  such  payments  were  only 
to  be  made  out  of  the  profits  of  the  business.  The  provisions  of  the 
agreements  clearly  warrant  no  such  inference. 

We  find  a  number  of  consistent  and  unvarying  references  in  the 
agreements  which  establish  that  the  sum  of  $12,500  was  r^^rded  by 
the  parties  as  an  absolute  loan  to  defendant  for  the  repayment  of  which 
the  note  in  suit  was  executed,  and  that  the  provisions  requiring  par- 
tial payments  on  account  of  the  loan  out  of  the  defendant's  salary  or 
profits  to  the  extent  of  $2,500  were  clearly  intended  to  be  for  the  ben- 


Digitized  by 


Google 


Sup.  Ct)  8AAD  T.  NBW  YORK  LIFE  INS.  00.  ^^5 

(104  N.T.8.) 

efit  of  the  plaintiff,  in  the  nature  of  additional  security  for  repayment 
of  the  loan.  There  is  nothing  in  the  agreement  that  suggests  that  the 
note  was  given  conditionally,  or  in  any  wise  dependent  upon  the  profits 
to  be  realized  from  the  business  of  the  corporation.  It  is  evident  that 
the  parties  entered  into  a  joint  venture  through  the  medium  of  the  cor- 
poration, in  which  the  parties  were  to  share  equally  in  its  profits,  and 
that  the  plaintiff  loaned  the  defendant  and  Kaufman  the  sum  of  $12,- 
500  each,  to  entitle  them  to  share  in  the  prospective  profits  of  the  cor- 
poration. 

[2,  3]  Plaintiff  moved  for  a  direction  of  a  verdict  after  both  sides 
rested,  but  the  motion  was  denied,  and  exception  was  duly  taken.  It 
was  left  to  the  jury  to  find  what  the  contract  between  the  parties  was, 
when  it  was  a  question  for  the  court  to  construe  the  conceded  written 
agreements  between  the  parties,  which  were  plain  and  unambiguous. 
It  is  unnecessary  to  cite  many  authorities  in  support  of  the  well-estab- 
lished rule  that  oral  proofs,  which  tend  to  contradict  the  plain  terms 
of  a  written  agreement  between  the  parties,  are  inadmissible.  It  may, 
however,  not  be  amiss  to  quote  from  Banque  Franco-Americaine  v. 
Bergstrom,  171  App.  IHv.  870,  157  N.  Y.  Supp.  635  affirmed  225  N. 
Y.  710,  122  N.  E.  876.  In  that  case  the  court,  after  referring  to  the 
oral  testimony,  which  was  there  erroneously  admitted  by  the  trial 
court,  stated  that — 

''It  not  only  varied  the  terms  of  the  drafts,  but  it  also  varied  the  written 
agreements  contained  In  the  letters  accompanying  the  delivery  of  those  drafts, 
Showing  the  circumstances  nnder  which  the  drafts  were  made,  accepted,  and 
delivered.  While  it  is  admissible  to  prove  a  conditional  delivery  of  notes  and 
drafts,  for  the  purpose  of  showing  that  they  never  became  complete  obliga- 
tions, because  of  the  nonperformance  of  conditions  precedent,  still,  when  the 
parties  themselves  reduce  to  writing,  in  documents  separate  from  the  notes 
or  drafts,  the  conditions  under  which  the  notes  or  drafts  are  delivered,  they 
win  not  be  permitted  to  vary  the  terms  of  those  writings,  by  showing  alleged 
cml  agreements  contradicting  them." 

The  judgment  and  order  should  be  reversed,  with  costs,  and  a  verdict 
directed  for  the  plaintiff  for  the  sum  of  $13,419.75,  with  interest  from 
tiie  9th  day  of  November,  1921,  and  costs.    All  concur. 


(201  App.  Div.  544) 

8AAD  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  (3onrt,  Appellate  Division,  Fir9t  Department    June  2,  1922.) 

1.  Witnesses  ^3>2I9(4)— In  besefleiary's  action  on  life  policy,  no  one  can  waive 

restriction  on  physician's  testimony. 

In  an  action  on  a  life  insurance  policy  by  the  beneficiary,  who  was  not 
deceased's  executor  or  administrator,  there  is  no  one  in  court  who  can 
waive  the  restriction  imposed  on  the  giving  of  testimony  by  a  physician 
by  Code  Civ.  Proc.  t  834.  , 

2.  Witnesses  e=>2l3'Pliyslolan's  testimony  explanatory  of  oontradiotory  state- 

ment In  proofs  of  death  improperly  excluded. 

In  an  action  on  a  life  insurance  policy,  where  a  physician,  who  stated 
in  the  proofs  of  death  that  he  had  not  treated  or  advised  deceased  for 
anything  important  within  five  years  prior  to  his  application  for  insur- 

^s;»For  other  cues  see  lame  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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ance,  testified  as  ta  many  consultations  within  such  period,  tbe  cotirt  erred 
in  not  allowing  him  to  mal^e  any  explanation  of  his  former  statement, 
which  would  not  reveal  any  confidential  information. 
3.  insurance  <^=;>668 (7)— Evidence  of  absence  of  physician's  consultations  held 
not  sufficient  to  go  to  Jury. 

In  an  action  on  a  life  insurance  policy,  in  the  application  for  whi<di  de- 
ceased stated  he  had  not  consulted  any  physician  within  five  years,  his 
physician's  statement  in  the  proofs  of  death  that  he  had  not  advised  or 
treated  deceased  for  anything  important  within  such  period  did  not  tend 
to  impeach  his  testimony  for  defendant  as  to  frequent  consultations  with 
deceased  during  such  time,  so  that  there  was  no  issue  to  submit  to  the 
Jury.  / 

Appeal  from  Supreme  Court,  New  York  County.       ^ 

Action  by  Maryana  Saad  against  the  New  York  Life  Insurance 

Company.    From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an 

order  denying  a  motion  for  a  new  trial,  defendant  appeals.    Reverscxi, 

and  complaint  dismissed. 
Are:ued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 

SMITH,  and  GREENBAUM,  JJ. 

James  H.  Mcintosh,  of  New  York  City  (Louis  H.  Cooke,  of  New 
York  City,  of  counsel),  for  appellant. 

Ferris  &  Ansbacher,  of  New  York  City  (Jacob  Ansbacher,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  upon  a  life  insurance  policy.  In  making 
the  application  for  the  life  insurance  the  assured  stated  and  warranted 
that  within  five  years  he  had  not  consulted  any  physician  or  been  treated 
by  any  physician.  Upon  the  trial  the  defendant  swore  a  physician  by 
the  nanle  of  Dr.  Ryan  to  prove  a  large  number  of  consultations  within 
the  five  years  prior  to  the  issuance  of  the  policy  and  the  making  of 
the  application  therefor.  To  this  evidence  the  only  answer  which  the 
plaintiff  offered  was  the  statement  of  this  same  physician  upon  the 
proofs  of  death.  Upon  those  proofs  the  question  was  asked  of  the 
physician  for  what  diseases  he  treated  or  advised  the  deceased  prior 
to  his  last  illness,  and  also  he  was  asked  to  give  date,  duration,  and 
result  of  each  call.    To  that  was  answered : 

•'Phimosis  operation  ten  years  ago.    Nothing  else  of  any  iipportance.** 

The  physician  was  then  asked  what  he  meant  by  that  declaration,  and 
was  not  permitted  to  answer  by  reason  of  the  provision  of  section  834 
of  the  Code  of  Civil  Procedure.*  The  assured  died  from  g(Mter  about 
a  month  and  a  half  after  the  taking  out  of  the  policy.  There  is  some 
evidence,  however,  to  the  eflFect  that  he  was  not  treated  for  goiter  until 
after  the  application  for  the  insurance.  The  case  was  submitted  to  the 
•  jury  solely  upon  the  testimony  of  this  physician  that  the  deceased  had 
consulted  him  a  large  number  of  times  within  five  years  prior  to  the 
making  of  his  application,  and  upon  what  is  claimed  to  be  the  contra- 
dictory statement,  offered  for  the  purpose  of  impeaching  the  witness, 
that  within  that  five  years  he  had  treated  him  for  nothing  of  importance 
except  phimosis,  for  which  an  operation  was  performed  ten  years  be- 
fore.   The  jury  found  a  verdict  for  the  plaintiflF  for  the  full  amount 

e=>For  other  cases  see  same  topic  A  KET-NUMBER  in  aU  Key-Numbered  Dleeets  4  Indexes 
*  Now  ClTil  Practice  Act,  f  352. 
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of  the  policy^  thus  holding  that  the  testimony  of  this  disinterested  wit- 
ness had  b^en  impeached,  and  that  the  defendant  had  failed  to  prove 
by  a  preponderance  of  evidence  that  the  representations  made  in  the  ap- 
plication were  false. 

[1,  2]  As  this  action  is  brought  by  the  beneficiary  under  the  policy, 
who  is  not  the  executor  or  administrator  of  the  deceased,  there  is  no 
one  in  court  who  can  waive  the  restriction  placed  upon  the  giving  of 
testimony  by  a  physician  under  section  834  of  the  Code.  Code  Civ. 
Proc.  §  836.*  While  it  probably  was  not  competent,  even  in  explanation 
of  that  statement,  to  divulge  any  confidential  information  that  the  phy- 
sician derived  from  the  deceased  while  treating  him,  nevertheless  the 
physician  should  have  been  allowed  upon  the  examination  to  make  any 
explanation  of  his  answer  to  that  question  which  might  not  reveal  such 
confidential  information. 

[J]  But,  with  or  without  explanation,  I  think  the  trial  judge  erro- 
neously allowed  the  jury  to  say  that  this  statement  in  the  proofs  of 
death  tended  to  impeach  the  testimony  of  the  physician.  The  informa- 
tion which  the  defendant  sought  from  the  signed  application  was  wheth- 
er any  physician  had  been  consulted.  The  answer  to  this  question  was 
that  none  had  been  consulted.  Whether  or  not  the  consultation  was 
in  reference  to  a  material  matter  was  for  the  defendant  to  judge,  and 
not  for  the  insured  or  his  physician  to  pass  upon.  The  statement  in 
the  proofs  of  death  that  the  physician  had  not  treated  the  assured  for 
any  disease  of  any  importance  was  not,  therefore,  a  contradiction  of  his 
positive  testimony  as  to  the  numerous  treatments  given  to  the  de- 
ceased within  five  years  and  in  fact  shortly  prior  to  the  application  for 
the  insurance.  This  evidence  was  given  by  a  disinterested  witness. 
It  is  not  met  in  any  way  except  by  an  attempted  impeachment  of  his 
testimony  by  a  declaration  in  the  proofs  of  death,  which,  in  our  judg- 
ment, does  not  go  to  the  extent  of  impeaching  his  testimony. 

The  judgment  and  order  should  therefore  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs.    All  concur. 


SPITZER  V.  ACKERMAN. 

(Supreme  Court,  Appellate  Term,'  First  Department.    June  C,  1922.) 

Execution  «s»425— State  meat  in  decision  unavailing  to,  award  execution  agalnet 
person. 

Municipal  Court  Code,  S  128,  providee  that,  when  a  judgment  Ib  ren- 
dered In  a  case  where  defendant  is  subject  to  arrest  and  imprisonment 
It  must  be  so  stated  in  the  judgment,  and  a  statement  In  the  judge's  de- 
cision, only,  '^Defendant  liable  to  execution  against  the  person/'  is  un- 
ayailing  to  award  the  right  of  such  execution. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Morrs  D,  Spitzer  against  Louis  Ackerman.  From  a 
Judgment  of  the  Municipal  Court  in  favor  of  plaintiff,  after  trial  with- 
out a  jury,  defendant  appeals.    Affirmed. 

^s^Por  other  eases  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  it  InOexw 
»  Now  Civ.  Proc.  Act,  §  354. 
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Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MUIXAN,  JJ, 
I.  M.  Sackin,  of  New  York  City,  for  appellant. 
Henry  C.  Neuwirth,  of  New  York  City,  for  respondent 

PER  CURIAM.  While  the  court  below  properly  awarded  judg- 
ment in  favor  of  plaintiff,  the  parties  in  their  briefs  assumed  that  un- 
der the  judgment  defendant  was  liable  to  execution  against  the  person. 
If  this  were  correct,  we  would  strike  out  the  provision  for  execution 
against  the  person,  for  the  reason  that  the  action  is  not  one  in  tort.  An 
examination  of  the  return  shows,  however,  that  there  is  no  such  pro- 
vision in  the  judgment,  although  the  trial  judge  in  his  decision  says: 
"Defendant  liable  to  execution  against  the  person."  This  statement  in 
the  decision  merely,  and  not  in  the  judgment,  is  unavailing  to  award 
the  right  of  such  execution  to  plaintiff  (Municipal  Court  Code  [Laws 
1915,  c.  279]  §  128),  and  there  is  no  occasion  for  a  modification  of  the 
judgment. 

Jugment  affirmed,  with  $25  costs. 


8AM  BERCOWITZ,  Ino.,  v.  DRONZIN  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.  '  Jtme  6,  1922.) 

8Mes  ^s»l80(l)— Buyer  cannot  return  part  of  goods,  if  all  goods  of  same  descrip- 
tion. 

Under  none  of  the  various  remedies  for  breach  of  warranty  of  Personal 
Property  Law,  i  150,  can  a  buyer  retain  part  of  the  goods  shipped  under 
any  one  contract,,  and  reject  or  return  the  balance,  if  all  of  the  goods 
are  of  the  same  description. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Sam  Bercowitz,  Inc.,  against  Isidor  Dronzin  and  others, 
copartners  transacting  business  under  the  firm  name  and  style  of 
Olympic  Suit  Case  Company.  From  a  judgment  for  defendants,  dis- 
missing plaintiff's  claim  on  the  merits,  and  for  defendants  on  a  counter- 
claim, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULI.AN,  JJ. 

Jacob  M.  Kran,  of  New  York  City,  for  appellant, 
Julius  Gottlieb,  of  Brooklyn,  for  respondents, 

« 

PER  CURIAM.  The  plaintiflf  made  out  a  prima  facie  case.  The 
issues  tendered  by  the  answer  were  a  denial  that  the  goods  ordered  had 
been  received,  and  a  counterclaim  for  breach  of  warranty.  The  evi- 
dence that  the  wrong  goods  were  delivered  is  too  vague  to  warrant  a 
finding  as  to  the  amount  of  goods  not  according  to  the  order,  or  as  to 
whether  all  the  goods  in  any  shipment  w^re  rejected. 

Defendants  have  several  remedies,  if  goods  are  not  according  to 
order.  See  Personal  Property  Law  (Consol.  Laws,  c,  41)  §  150.  The 
buyer  may  not  retain  part  of  the  goods  shipped  under  any  one  contract, 
and  reject  or  return  the  balance,  if  all  the  goods  are  of  the  same  de- 

«5»Por  other  cases  see  same  topic  A  KB  Y-NUMBSR  In  all  Kej-Nuxnbered  Dlsests  ft  ladttZM 
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scription.  Madison  Costume  Co.  v.  Goldberg,  198  App.  Div.  895,  191 
N.  Y.  Supp.  223.  If  the  defense  sought  to  be  interposed  here  is  that 
defendants  had  the  right,  by  agreement,  to  return  some  of  the  goods 
and  have  their  value  deducted,  that  defense  must  be  affirmatively  plead- 
ed in  the  nature  of  a  plea  of  payment  by  return. 

This  case  seems  to  iflvolw  several  independent  contracts,  and  perhaps 
the  entire  ampunt  of  the  goods  under  one  or  more  contracts  lyas  return- 
ed. The  record  is  not  clear  on  that  point.  The  evidence  upon  a  new 
trial  should  be  specific  on  all  points.  We  can  find  no  evidence  in  the 
record  to  support  the  counterclaim. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

(201  App.  Div.  352) 

HOYT  V.  GREAT  AMERICAN  IN8.  CO. 

(Snpreme  Ck>Qrt,  Ai^ellate  Division,  First  Department.    May  19,  1922.) 

1.  Corporations  4s»l5a— Stookholdtr  is  sntltfod  to  reasonabis  opportunity  to  ob- 

tain Ills  proportionate  share  of  Inerease  in  capital  stock. 

Each  stockholder  is  entitled  to  a  reasonable  opportunity  to  obtain  his 
proportionate  share  In  any  increase  of  the  capital  stock  on  the  same 
terms  as  others,  but  subject  to  such  reasonable  conditions  as  are  im- 
posed by  the  majority. 

2.  Corporations  4=»  1 5a— Condition  that  sharos  of  inorsased  stock  bs  paid  at  a 

date  fixed  held  not  unreasonable. 

For  a  majority  of  the  stockholders  to  impose,  on  October  24,  1918,  the 
condition  that  shares  of  an  increase  of  capital  stock  should  be  subscribed 
and  paid  for  on  or  before  December  16,  1918,  held  not  unreasonable. 

t.  Corporations  ^3»l  58— Corporation  Is  not  roqulrei  to  o^ve  old  stooktaolders 
actual  aotioe  of  inersase. 

The  law  does  not  require  actual  notice  to  every  stockholder  of  a  pro- 
posed increase  in  the  capital  stock,  and  the  corporation  is  only  required 
to  act  in  a  reasonable  manner,  and  do  what  it  reasonably  can  to  afford 
its  old  stockholders  an  opportunity  to  share  in  the  increase. 

4.  Corporations  4=»  158— Facts  alleged  held  te  show  that  a  oorporsitlen  used  rea- 

sonable dilioenoo  to  notify  stockholder  of  stock  Inoreaso. 

In  an  action  against  a  corporation  for  damages  claimed  to  have  been 
sustained  from  its  failure  to  give  a  stockholder  reasonable  opportunity  to 
subscribe  to  an  increase  of  stock,  an  answer  that  defendant  inclosed  no- 
tice thereof  in  a  sealed,  postpaid  enyelope,  addressed  to  the  stockholder 
at  his  last  known  address,  in  Japan,  and  on  being  informed  of  tiis  re- 
turn to  America  notified  his  attorneys  in  New  Tork  City,  held  to  show 
that  it  made  every  reasonable  effort  to  safeguard  the  stockholder's  rights. 

5.  Corporations  ^5> 1 58— Stockholder,  seeking  damages  for  refueai  to  allow  him 

to  subscribe  for  new  stock,  must  allege  and  prove  demand. 

A  stockholder,  seeking  damages  from  corporation  for  failure  or  re- 
fusal to  allow  him  to  subscribe  for  his  proportionate  share  of  new  stock 
issued,  must  allege  and  prove  demand  for  the  stock,  and  offer  to  sub- 
scribe and  pay  for  it  in  the  regular  way. 
S.  Corporations  «s>  1 58— Stockholder,  failing  to  leave  address  with  oorporatlon, 
may  not  complain  that  for  want  of  notice  he  could  not  purohase  his  share  of 
new  stock  issued. 

Where  a  stockholder  placed  himself  beyond  the  power  of  defendant 
corporation  to  give  him  actual  notice  of  increase  of  stock,  by  not  fur- 
nishing a  reasonably  accessible  address,  or  leaving  some  one  to  act  for 

^oFor  other  cmm  see  same  topic  A  KB  Y -NUMBER  in  mXI  Key-Numbered  Oiseets  *  Indexes 
IWN.Y.S.— 29 
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hini,  he  should  not  be  heard  to  complain;  his  loBs,  If  any,  in  not  bdng 
able  to  subscribe  for  his  proportionate  share  of  ttie  increase  of  stock, 
being  directly  dne  to  his  own  negligence. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  Minnie  F.  Hoyt,  as  executrix,  etc.,  against  the  Great 
American  Insurance  Company.  From  an  order  of  the  Special  Term 
(115  Misc.  Rep.  1,  188  N.  Y.  Supp.  257),  sustaining  plaintiffs  demurrer 
to  defendant's  aflSrmative  defense  to  the  first  cause  of  action  set  forth 
in  the  plaintiff's  complaint,  defendant  appeals.  Reversed,  and  demur- 
rer .to  the  affirmative  defense  to  plaintiff's  first  cause  of  action  over- 
ruled, with  leave  to  plaintiff  to  withdraw  the  demurrer  on  payment  of 
costs. 
'  Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Shearman  &  Sterling,  of  New  York  City  (Chauncey  B.  Garvcr,  of 
New  York  City,  of  counsel,  and  John  A.  Garver,  of  New  York  City, 
on  the  brief),  for  appellant. 

Eraser,  Speir  &  Meyer,  of  New  York  City  (Schuyler  M.  Meyer,  of 
New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  The  first  cause  of  action  is  to  recover  the  sum  of 
$8,662.50  damages  claimed  to  have  been  sustained  by  the  plaintiflf 
from  the  alleged  failure  of  the  defendant  to  give  to  plaintiff  or  her  tes- 
tator a  reasonable  opportunity  to  subscribe  to  a  proportionate  amount 
of  the  increase  of  the  capital  stock  of  the  defendant  corporation. 
Prior  to  October  24,  1918,  the  authorized  capital  stock  of  the  defend- 
ant was  $2,000,000,  divided  into  20,000  shares  of  the  par  value  of  $100 
each.  PlaintifPs  testator  owned  on  said  date  35  shares  of  said  capital 
stock.  He  was  a  resident  of  South  Pasadena,  in  the  county  of  Los 
Angeles,  state  of  California. 

The  complaint  alleges  that  on  said  October  24,  1918,  at  a  special 
meeting  of  the  stockholders  of  the  defendant  the  capital  stock  of  the 
defendant  corporation  was  increased  to  $5,000,000;  such  increase  be- 
ing represented  by  30,000  shares  of  the  par  value  of  $100  each,  and 
that  on  October  26,  1918,  a  certificate  in  conformity  to  the  require- 
ments of  the  statute  ^  was  filed  purporting  to  increase  the  capital  stock 
of  the  defendant  as  af oresaid«  The  complaint  alleges  that  plaintiiPs 
testator  received  no  advance  notice  of  said  special  meeting  of  the 
stockholders,  and  had  no  knowledge  thereof,  or  that  any  meeting  of  the 
stockholders  of  the  defendant  was  to  be  held  for  any  purpose  on  said 
date,  and  that  no  advance  notice  of  said  meeting  was  given  or  sent  to 
plaintiff's  testator  at  his  last  known  post  office  address.  In  her  com- 
pUdnt  the  plaintiff  further  alleges,  upon  information  and  belief,  that  at 
said  special  meeting  resolutions  were  adopted  by  the  stockholders  of 
the  defendant  authorizing  its  directors  to  oflFer  said  increased  stock 
to  its  stockholders  for  subscription  pro  rata  according  to  their  respec- 
tive stock  holdings  at  the  close  of  business  on  October  24,  1918,  at  the 
price  of  $150  per  share,  payable  in  cash,  "onrf  that  defendant,  pursumU 
to  said  resolutions,  made  such  offer  to  its  stockholders  on  or  about 

»  See  Stock  Comoratloii  Law  fConnoi.  l«wh,  c.  50)  8  M,  as  amended  by  Laws  Vm,  c  JOB. 
Bee,  also.  Stock  Corporation  Law.  89  62.  63. 
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Nazfember  4, 1918"  Plaintiff  further  alleges  that  her  testator,  as  such 
stockholder,  had  the  right  to  have  issued  to  him  52^^  shaies  of  such 
increased  stock,  being  his  pro  rata  share  of  such  increase,  at  $150  per 
share. 

Plaintiff  •  further  alleges,  upon  information  and  belief,  tlmt  at  the 
time  said  offer  of  subscription  to  such  increased  stock  at  $150  per  share 
was  made  by  the  defendant  to  the  stockholders  the  stock  of  the  de- 
fendant was  worth  greatly  in  excess  of  $150  per  share,  and  that  the 
actual  market  value  thereof  was  in  excess  of  $500  per  share,  and  that 
the  right  to  subscribe  to  said  increased  stock  at  $150  per  share  was 
alone  of  the  actual  or  market  value  at  least  of  $205  per  share.  Plain- 
tiff further  alleges  that  her  testator  died  on  or  about  November  10, 
1918,  a  domiciled  resident  of  South  Pasadena,  in  the  state  of  Cali- 
fornia, aforesaid,  and  that  plaintiff  is  the  sole  executrix  duly  appointed, 
qualified,  and  acting  under  and  pursuant  to  the  last  will  and  testament 
of  said  testator.  The  plaintiff  further  alleges  that  the  plaintiff's  tes- 
tator and  his  legal  representatives  have  been  ready  and  willing  to  sub- 
scribe for  said  52^^  shares  of  said  increased  stock,  but  that,  notwith- 
standing the  defendant  had  full  knowledge  that  such  increased  stock 
was  worth  greatly  in  excess  of  said  subscription  price  of  $150  per 
share,  and  that  said  subscription  rights  of  its  stockholders  were  worth 
and  could  be  sold  for  at  least  $205  per  share,  it  nevertheless  failed  to 
give  to  the  testator  or  his  legal  representatives  a  reasonable  opportunity 
to  subscribe  for  said  increased  stock ;  that,  in  violation  of  the  rights  of 
plaintiff's  testator  and  of  his  legal  representatives,  the  defendant,  on 
or  about  December  15,  1918,  disposed  of  said  52%  shares  of  said 
increased  stock  by  private  sale  thereof  to  its  directors,  or  to  some  of 
them,  and  that  said  shares  were  on  or  about  said  date  issued  by  said 
defendant  to  said  directors,  or  to  other  persons,  at  the  agreed  pi  ice 
of  $150  per  share;  that  at  the  time  of  such  issue  of  said  52^  shares  to 
said  directors,  or  other  parties,  said  increased  stock  had  an  actual  or 
market  value  of  at  least  $315  per  share,  and  that  said  sale  was  illegal, 
invalid,  and  wholly  void,  and  in  fraud  of  the  rights  of  plaintiff's  testator 
and  his  legal  representatives — plaintiff  further  alleges  that  she  desires 
and  is  ready  and  able  to  obtain  her  said  proportionate  share  of  said  in- 
creased stock,  and  that  by  reason  of  defendant's  acts,  if  defendant  is  un- 
able to  issue  and  deliver  to  plaintiff  any  part  of  said  shares  consisting  of 
said  proDortion  thereof,  plaintiff  will  have  suffered  damage  in  the  sum 
of  $8,662.50. 

As  a  defense  to  plaintiff's  said  first  cause  of  action,  in  its  answer  the 
defendant  alleged  that  on  or  about  October  24,  1918,  the  capital  stock 
of  the  defendant  was  duly  increased  from  $2,000,000,  divided  into 
20,000  shares,  of  the  par  value  of  $100  each,  to  $5,000,000,  divided 
into  50,000  shares,  of  the  par  value  of  $100  each,  pursuant  to  a  resolu- 
tion duly  adopted  by  more  than  a  majority  of  the  stockholders  of  the 
defendant,  at  a  meeting  of  said  stocldiolders  duly  held  on  that  day. 
The  defendant  further  alleges  that  a  copy  q|  the  notice  of  said  meeting, 
stating  the  purpose  thereof,  was  inclosed  in  a  sealed,  postpaid  envelope, 
addressed  to  plaintiff's  testator,  "Post  Office  Box  250,  Yokohama, 
Japan,"  which  was  the  address  of  said  testator  appearing  upon  the 
books  of  the  defendant,  and  the  last  address  which  he  had  furnished  it. 


Digitized  by 


Google 


462  194  NSW  TOBK  SUPPLEMENT  (Sup.  Ct 

and  his  last  address  known  to  the  defendant,  and  was  duly  mailed  on  or 
about  October  7,  1918;  that  accompanying  the  said  notice  was  a  cir- 
cular letter  to  the  defendant's  said  stockholder,  stating  tihc  reasons  for 
the  increase  of  its  capital  stock,  and  that  it  was  o'f  great  importance  to 
have  all  of  the  stock  issued  and  paid  for  before  the  end  of  the  year 
1918,  and  further  stating  that  the  new  stock  would  be  issued  to  the 
stockholders,  in  proportion  to  their  holdings,  at  $150  a  share  one-half 
of  the  purchase  price  to  be  called  for  in  about  30  days  from  the  time 
of  the  increase  and  the  remaining  one-half  in  about  60  days.  The  de- 
fendant further  alleges,  in  its  said  separate  answer  to  plaintiff's  first 
cause  of  action,  that  on  or  about  October  25,  1918,  the  defendant  "duly 
mailed  to  its  stockholders"  a  circular  letter  notifying  them  of  the  said 
increase  of  stock,  and  that  subscription  warrants  would  be  issued  in 
a  few  days  permitting  them  to  subscribe  to  a  proportionate  amount  of 
the  increased  stock  at  $150  a  share,  and  that  subscriptions  woyld  have 
to  be  made,  one-half  oif  the  purchase  price  to  be  paid  on  or  about  No- 
vember 18,  1918,  and  the  balance  thereof  to  be  paid  on  or  before  De- 
cember 16,  1918;  that  on  or  about  November  4,  1918,  such  subscription 
warrants  were  mailed  by  the  defendant  to  its  stockholders. 

The  defendant  in  its  said  answer  further  alleges  that  at  the  times 
mentioned,  and  for  some  time  prior  thereto,  the  defendant,  had,  pursu- 
ant' to  authorization  from  plaintiff's  testator,  sent  checks  for  dividends 
on  the  stock  standing  in  his  name  to  the  Title  Guarantee  &  Trust 
Company,  at  175  Remsen  street,  Brookl3m,  N.  Y.,  andL,  knowing  that 
there  would  not  be  time  for  the  said  testator  to  exercise  his  right  to 
subscribe  for  the  proportionate  part  of  the  increased  stock  within  the 
time  fixed  for  such  subscription,  if  the  subscription  warrant  were  sent 
to  him  at  his  registered  address  in  Japan,  the  defendant  sent  a  copy  of 
its  said  letter  of  October  25,  1918,  to  the  said  Title  Guarantee  &  Trust 
Company,  with  a  letter  inquiring  whether  said  trust  company  wos  au- 
thorized to  take  any  action  in  connection  with  the  said  subscription 
rights  of  the  stock  standing  in  the  name  of  plaintiff's  testator.  The 
Title  Guarantee  &  Trust  Company,  in  reply  to  defendant's  said  in- 
quiry, informed  the  defendant  that  plaintiff's  testator  had  then  returned 
to  America,  and  that  Messrs.  Steele  &  Otis,  of  25  Broad  street,  New 
York  City,  were  his  counsel,  who  attended  to  all  his  personal  business 
affairs,  and  that  the  matter  should  be  taken  up  with  them.  Ailing 
that  the  defendant  fully  believed  that  the  said  Steele  &  Otis  did  have 
charge  of  the  personal  business  affairs  of  plaintiff's  said  testator,  de- 
fendant alleged  in  its  said  answer  that  it  accordingly  sent  the  subscrip- 
tion warrants  covering  the  rights  on  the  said  stock  standing  in  the 
testator's  name  to  the  said  Steele  &  Otis  on  or  about  November  4, 
1918,  and  asked  them  for  instructions  in  regard  to  the  exercise  of  the 
said  rights;  that  the  defendant  received  no  instructions  from  them; 
that  no  subscriptions  for  the  said  fifty-two  and  one-half  shares  of  its 
increased  stock  and  no  payment  therefor  were  received.by  the  defend- 
ant from  the  said  testator  qx  anyone  on  his  behalf  on  or  prior  to  Decem- 
ber 16,  1918. 

The  defendant  further  alleges  that  it  was  of  the  utmost  importance 
to  the  defendant  to  have  issued  all  of  the  said  increased  stock,  and  that 


Digitized  by 


Google 


Sup.  Ct)  HOTT  T.  GBSAT  AMERICAN  HIS.  CO.  453 

(194  N.Y.S.) 

the  same  should  be  paid  for  in  cash  before  the  end  of  the  year  1918, 
in  order  that  it  might  obtain  from  the  superintendent  of  insurance  of 
tlie  state  of  New  York  a  certificate  that  it  had  a  paid-in  capital  stock 
of  $5,000,000,  without  which  its  increased  stock  would  not  have  been 
made  available  in  connection  with  its  business  at  the  opening  of  the 
year  1919,  and  under  the  Insurance  Law  it  could  not  advertise  or  in 
any  way  report  that  its  capital  stock  had  been  increased  to  $5,000,000; 
that  on  or  about  December  19,  1918,  the  defendant  sold  486  shares  of 
said  increased  stock,  the  said  shares  being  all  of  such  stock  not  there- 
tofore subscribed  and  paid  for  by  its  stoc^olders  or  their  assigns,  for 
$150  per  share;  that  said  486  shares  included  the  52%  shares  to  which 
the  plaintiff's  testator  would  have  been  entitled  to  subscribe;  that  cer- 
tificates for  the  fully  paid  shares  were  thereupon  issued  to  the  said 
purchasers,  and  all  of  said  increased  stock  was  issued  and  paid  for  in 
full  before  the  close  of  the  year  1918 ;  and  that  the  defendant  obtained 
from  the  superintendent  of  insurance  the  necessary  certificate  making 
its  said  increase  of  stock  effective  for  the  business  of  the  defendant  for 
the  year  1919. 

The  plaintiff  demurred  to  said  separate  defense  to  her  first  cause  of 
action,  upon  the  ground  that  it  was  insufficient  in  law  upon  the  face 
thereof.  The  learned  court  at  Special  Term,  by  the  order  appealed 
from,  sustained  said  demurrer,  and  granted  judgment  dismissing  the 
defendant's  said  affirmative  defense.  The  court's  action  in  sustaming 
plaintiff's  demurrer  was  upon  the  ground  that  reasonable  time  was  not 
given  to  plaintiff's  testator  to  purchase  his  pro  rata  share  of  the  in- 
creased stock  at  the  price  voted  at  the  said  special  meeting  of  the  stock- 
holders of  the  defendant  corporation.  115  Misc.  Rep.  1,  188  N.  Y. 
Supp.  257.  We  think  the  court  erred  in  thus  holding  that  the  defend- 
ant did  not  state  facts  sufficient  to  constitute  a  defense  to  plaintiff's  said 
cause  of  action. 

[1]  The  rights  of  plaintiff's  testator,  to  which  the  plaintiff  succeeded, 
are  not  statutory;  but,  under  the  decisions  of  our  courts,  each  stock- 
holder is  entitled  to  reasonable  opportunity  to  obtain  his  proportionate 
share  in  any  increase  of  the  capital  stock  of  a  corporation  upon  the 
same  terms  as  the  other  stockholders.  Stokes  v.  Continental  Trust  Co.. 
186  N.  Y.  285,  78  N.  E.  1090,  12  L.  R.  A.  (N.  S.)  969,  9  Ann.  Cas. 
738;  Noble  et  al.  v.  Great  American  Ins.  Co.,  200  App.  Div.  773, 
194  N.  Y.  Supp.  60,  decided  by  this  court  April  21,  1922.  Such 
rights  of  a  stockholder,  however,  are  subject  to  such  reasonable  condi- 
tions as  are  imposed  by  a  majority  of  the  stockholders  of  the  corpora- 
tion authorizing  such  increase.  The  only  question  presented  upon  this 
appeal  is  as  to  whether  or  not  plaintiff's  testator  or  plaintiff  as  his  suc- 
cessor was  afforded  reasonable  opportunity  to  take  advantage  of  the 
right  to  share  in  said  increase  of  stock  at  the  price  fixed  by  a  majority 
of  the  stockholders.  There  can  be  no  question  as  to  the  right  of  the 
stockholders  to  impose  the  conditions  under  which  said  subscriptions 
were  to  be  made.  In  Stokes  v.  Continental  Trust  Co.,  supra,  it  was 
said  (186  N.  Y.  at  page  298,  78  N.  E.  1094,  12  h.  R.  A.  [N.  S.l  969, 
9  Ann.  Cas.  738): 

"A  majority  of  the  stockholders,  as  part  of  their  power  to  increase  the 
stock,  may  attach  reasonable  conditions  to  the  disposition  thereof.    •    #    #  •• 
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[2, 3]  For  the  purpose  of  the  demurrer  the  facts  alleged  in  said 
separate  defense  must  be  taken  as  true.  Facts  are  alleged  in  the  an- 
swer showing  the  necessity  for  increasing  said  capital  stock  and  for  ob- 
taining the  necessary  certificate  from  the  superintendent  of  insturance 
showing  said  increase  prior  to  the  1st  of  January,  1919.  It  was,  we 
think,  not^  unreasonable  for  a  majority  of  the  stockholders  to  impose 
the  condition  that  the  shares  of  said  increase  of  stock  should  be  sub- 
scribed and  paid  for  on  or  before  December  16,  1918.  Nor  does  the 
law  require  actual  notifce  to  every  stockholder  of  the  proposed  increase. 
All  that  the  corporation  was  required  to  do  was  to  act  in  a  reasonable 
manner,  and  to  do  what  it  reasonably  could  to  afford  its  old  stockhold- 
ers an  opportunity  to  share  in  the  increase. 

(4]  The  answer  alleges  that  the  resolution  for  the  increase  of  said 
stock  was  "duly  adopted"  by  a  majority  of  the  stockholders  at  a  meet- 
ing "duly  held"  on  October  24,  1918,  and  that  a  copy  of  the  notice  of 
said  meeting,  stating  its  purpose,  was  inclosed  in  a  sealed,  postpaid 
envelope,  addressed  to  plaintiff's  testator  at  his  address  appearing  on 
the  books  of  the  defendant,  and  the  last  address  which  he  had  furnished 
it,  and  which  was  the  testator's  last  address  known  to  the  defendant, 
at  "Post  Office  Box  250,  Yokohama,  Japan,"  and  which  notice  was  duly 
mailed  on  or  about  October  7,  1918.  Following  the  adoption  of  the 
resolution  increasing  said  stock,  and  on  October  25,  1918,  it  is  alleged 
in  the  answer  that  "the  defendant  duly  mailed  to  its  stockholders'*  a 
circular  letter  notifying  them  of  said  increase  of  stock,  and  that  sub- 
scription warrants  would  be  issued  in  a  few  days. 

Realizing  that  said  notice  would  not  reach  the  testator  in  Japan  in 
time  to  permit  him  to  avail  himself  of  the  opportunity  to  subscribe  for 
his  proportionate  share  of  said  increase,  the  defendant  sent  a  copy  of 
its  said  letter  on  October  25,  1918,  to'  the  Title  Guarantee  &  Trust 
Company,  in  Brooklyn,  N.  Y.,  to  which  trust  company  the  defend- 
ant had,  pursuant  to  authority  from  the  testator,  sent  checks  for  div- 
idends on  the  stock  standing  in  his  name,  together  with  a  letter  in- 
quiring whether  said  trust  company  was  authorized  to  take  any  action 
in  connection  , with  the  said  subscription  rights  of  plaintiff's  testator; 
that  the  defendant  received  a  reply  to  said  letter  from  the  Title  Guar- 
antee &  Trust  Company,  informing  the  defendant  that  plaintiff's  testa- 
tor had  returned  to  America,  and  that  his  counsel  in  New  York  City, 
who  attended  to  all  of  his  personal  business  affairs,  were  Steele  &  Otis, 
of  25  Broad  street,  and  that  the  matter  should  be  taken  up  with  them. 
Believing  that  said  Steele  &  Otis  did  have  charge  of  the  personal  busi- 
ness affairs  of  plaintiff's  testator,  the  defendant  sent  the  subscription 
warrants  covering  the  rights  on  said  stock  standing  in  said  testator's 
name  to  said  Steele  &  Otis  on  November  4,  1918,  and  asked  them  for 
instructions  in  regard  to  the  exercise  of  said  rights.  No  instructions 
with  reference  thereto  were  received  by  the  defendant. 

It  seems  to  us  that  the  defendant  used  every  effort  reasonably  within 
its  power  to  notify  plaintiff's  testator  of  his  rights  in  the  premises. 
Through  no  fault  of  the  defendant  said  testator  had  rendered  it  im- 
possible for  the  defendant  to  give  him  actual  notice.  The  law  does  not 
require  the  impossible.    It  would  hardly  be  contended  that,  had  the 
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Stockholder  gone  to  a  remote  part  of  the  earth,  thus  putting  it  beyond 
the  power  of  the  defendant  to  give  him  actual  notice  of  the  proposed 
increase  of  the  stock,  and  without  providing  for  the  giving  of  such 
notice  to  some  authorized  agent,  the  corporation  would  be  denied  the 
right  to  increase  its  stock.  The  defendant,  having  been  furnished  by 
the  stockholder  with  his  address  at  Yokohama,  Japan,  and  that  being 
the  last  address  furnished  the  defendant  by  the  stockholder,  and  t^e 
defendant  realizing  that  it  would  be  impossible  to  give  the  stockholder 
actual  notice  of  his  rights  with  reference  to  said  increase  at  so  remote 
a  point,  did  the  next  best  thing  and  informed  the  stockholder's  agent, 
to  whom  he  had  authorized  the  payment  of  his  stock  dividends,  and  in- 
quired of  them  as  to  whether  they  were  authorized  to  exercise  the  rights 
of  their  principal  with  reference  to  said  stock  increase.  Being  directed 
to  a  firm  of  attorneys  in  New  York,  who  had  charge  of  the  stockhold- 
er's private  affairs,  the  defendant  at  once  notified  said  attorneys.  No 
instructions  having  been  received  from  them,  and  no  word  coming 
from  the  stockholder  or  his  personal  representative,  he  then  having 
died  on  December  19th  the  defendant  disposed  of  all  unsubscribed 
stock,  including  that  to  which  the  testator  would  have  been  entitled, 
had  he  taken  advantage  of  his  rights  with  reference  thereto.  It  seems 
to  us  that  the  defendant  used  every  reasonable  effort  to  safe-guard  the 
testator's  rights  in  the  premises. 

[B]  Moreover,  we  do  not  think  the  facts  disclose  a  proper  founda- 
tion upon  which  the  plaintiflF  could  ask  damages.  Cook  on  Corporations 
(7th  Ed.)  §  286,  provides: 

"The  stockholder  •  *  •  who  brings  his  action  against  the  corporatioB 
for  damages  for  refusal  to  allow  him  to  sobscrlbe  for  the  new  ntock,  or  for 
selling  the  stock  to  someone  else  or  for  depriving  him  In  any  other  way  of  It, 
must  allege  and  prove  that  he  demanded  the  stock  and  offered  to  subscribe 
and  pay  for  it  In  the  regular  way  within  the  time  fixed  for  such  subscrii>- 
tions." 

[I]  The  English  courts  have  passed  upon  the  rights  of  the  stock- 
holder in  such  cases.  It  has  been  held  in  England  that,  when  a  notice 
of  a  right  to  subscribe  to  new  stock  was  sent  out  on  July  25th,  and 
which  stated  that  the  right  to  subscribe  must  be  exercised  on  or  before 
August  10th,  the  stockholder  lost  his  right  by  not  subscribing  within 
the  time  limited,  although  he  was  in  Naples  and  did  not  actually  re- 
ceive the  notice  until  a  date  subsequent  to  that  limited  for  making 
his  subscription.  Pearson  v.  London,  etc.,  Ry.  Co.,  14  Sim.,  541.  Un- 
questionably a  majority  of  the  stockholders  had  a  right  to  fix  a  period 
of  subscription  to  suit  themselves  and  the  interests  of  the  corporation 
which  they  owned.  The  only  limit  upon  the  exercise  of  such  preroga- 
tive was  that  every  stockholder  should  be  treated  alike,  and  should  be 
afforded  a  reasonable  opportunity  to  subscribe  for  the  increase*  If, 
as  in  the  case  at  bar,  a  stockholder  places  himself  in  such  a  position  that 
the  reasonable  notice  prescribed  by  his  fellow  stockholders  cannot  be 
g^ven  him  in  time  for  him  t^  act  thereon,  it  seems  to  us  that  he  alone 
should  suffer  by  reason  of  his  acts. 

PkuntifPs  testator  must  have  known  of  the  usual  exigencies  of  busi- 
ness, and  when  he  placed  himself  beyond  the  power  of  the  defendant  to 
give  him  actual  notice  without  furnishing  a  reasonably  accessible  ad- 
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dress  or  leaving  someone  authorized  to  act  for  him,  he  should  not  be 
heard  to  complain.  Were  this  question  to  be  decided  upon  technical 
grounds,  we  think  the  allegation  contained  in  the  complaint  that  "the 
defendant,  pursuant  to  said  resolutions,  made  such  offer  to  its  stock- 
holders on  or  about  November  4,  1918,"  precludes  the  plaintiff  from 
proving  failure  on  the  defendant's  part  to  actually  notify  its  stockhold- 
er. Such  allegation  qualifies  the  allegations  of  the  complaint  that  the 
defendant  failed  to  give  plaintiff's  testator  or  his  legal  representatives 
a  reasonable  opportunity  to  subscribe  for  the  new  stock.  But,  for  the 
reasons  hereinbefore  stated,  we  think  the  defendant  used  every  rea- 
sonable effort  to  insure  its  stockholders  an  opportunity  to  subscribe 
for  the  increased  stock,  and  that  the  failure  of  the  stockholder  to  re- 
ceive the  mailed  notice  of  said  increase  and  of  his  rights  thereunder 
came  from  no  fault  of  the  defendant,  but  was  due  directly  to  the  neg- 
ligence of  the  testator  and  his  personal  representatives. 

It  therefore  follows  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  demurrer  to  the  affirmative 
defense  to  plaintiff's  first  cause  of  action  should  be  overruled,  with  $10 
costs,  with  leave  to  plaintiff  to  withdraw  the  demurrer  on  payment  of 
said  costs.    All  concur. 


LUZZATTO  V.  GOLDSTEIN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  9,  1922.) 

Landlord  and  tenant  ^s>200<M/2)— Exclusion  of  evidence  of  aiseeted  valnatioa 
and  cost  of  maintenance  of  property  held  Improper  on  iesne  of  roatonabUneee 
of  rent. 

Exclusion  of  evidence  offered  by  a  landlord  as  to  the  assessed  valuation 
of  the  property  and  the  cost  of  maintenance  for  the  previous  year,  on 
the  issue  of  what  was  a  reasonable  rent,  was  error,  since  the  evldanoe 
offered  tended  to  show  the  net  income  which  would  in  reasonable  prob- 
ability be  derived  by  the  landlord  from  the  property  at  the  rental  de- 
manded. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District- 
Action  by  Lazarus  Luzzatto  against  Israel  Goldstein.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 
Ar^ed  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN.  JJ. 

Harold  S.  Kohn,  of  New  York  City,  for  appellant 
Jacob  J.  Pantell,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  only  issue  tried  herein  was  what  was  the  rea- 
sonable rent  for  the  premises  occupied  by  the  tenant.  On  this  is.«fuc 
plaintiff  was  entitled  to  prove  assessed  valuation  of  the  property,  also 
the  cost  of  maintenance  for  the  previous  year,  as  tending  to  show  what 
net  income  would  in  reasonable  probability  be  derived  by  him  from  the 
property  at  the  rental  demanded.  Evidence  on  both  these  points  was 
improperly  excluded. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 

^:s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Dlseeta  a  Ind< 
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(201  App.  Dir.  ™,  g^gjjg  ^   EMERSON. 

iJSnpreme  Court,  Appellate  DiylBlon,  Eirst  Department    June  %  1022.) 

Courts  ^s»l89(7)<*lB  aotloa  for  mloimum  royalties  under  license  ol  patent,  an- 
swer alleging  modification  of  contract  after  accrual  of  right  to  royalties  held 
not  to  entitle  defendant  to  Judgment. 

In  action  for  minimum  royalties  due  under  contract  giving  defendant 
exdusive  license  to  manufacture  patented  article,  answer  alleging  re- 
transfer  of  rights  and  modification  of  the  agreement  relieying  defendant 
from  payment  of  royalties  in  excess  of  the  amount  received  beyond  the 
date  on  which  the  agreement  was  modified  held  not  to  entitle  defendant 
to  judgment  under  Municipal  Court  Act  (Laws  1916,  a  279)  f  89,  where 
minimum  royalties  to  which  plaintiff  was  entitled  had  accrued  prior  to 
8u<^  date. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  John  Stege  against  Adelbert  T.  Emerson.  From  a  deter- 
mination of  the  Appellate  Term,  affirming  an  order  made  by  the 
Municipal  Court  on  a  motion  by  the  defendant  for  judgment  under 
Municipal  Court  Act,  §  89,  the  defendant  appeals.  Determination  of 
Appellate  Term  affirmed.. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

W.  Jay  Ennisson,  of  New  York  City  (Sumner  B.  Stiles,  of  New 
York  City,  on  the  brief),  for  appellant. 
George  Thoms,  of  New  York  City,  for  respondent 

SMITH,  J.  This  motion  was  denied  in  the  Municipal  Court,  and  the 
decision  was  affirmed  in  the  Appellate  Term,  and  the  matter  is  thus 
brought  before  us  by  appeal  therefrom. 

As  appears  in  the  complaint,  two  joint  inventors,  one  the  plaintiff 
and  one  Henry  Krausc,  gave  to  the  defendant  an  exclusive  license  to 
manufacture  an  article  upon  which  a  patent  had  been  allowed,  which 
device  thus  patented  operated  to  stop  automatically  the  running  of 
the  phonograph  when  the  playing  of  the  record  had  been  completed. 
The  defendant  was  to  pay  8  cents  for  each  device  sold,  and  stipulated 
that  the  minimum  royaJty  should  amount  to  $1,200  a  year.  The  con- 
tract further  provided  that  these  payments  should  be  made  to  these 
inventors  jointly,  and  that,  in  case  of  the  failure  to  make  these  pay- 
ments, the  contract  should  terminate  and  the  defendant  should  re- 
transfer  his  rights  under  the  said  patent  to  the  said  inventors.  There- 
after Stege  and  Krause  wrote  a  letter  to  the  defendant,  in  which  they 
divided  the  royalties  and  gave  defendant  directions  that  he  might  pay 
to  Stesre  55  per  cent,  of  the  royalties,  and  to  Krause  45  per  cent,  there- 
of. The  device  was  not  a  success,'  and  for  the  year  ending  September 
3,  1917,  at  the  rate  of  8  cents  for  each  device  sold,  the  royalty  would 
amount  to  a  little  over  $200.  The  plaintiff  has  sued  the  defendant  for 
55  per  cent,  of  the  minimum  amount  of  royalties  up  to  September  3, 
1917,  after  having  given  credit  for  the  amount  of  moneys  paid. 

There  are,  allegations  in  the  answer  as  to  a  modification  of  this 
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contract,  and  as  to  its  termination,  and  the  retransfcr  of  the  rights 
secured  under  the  original  contract..  It  is  not  necessary  here  to  de- 
cide what  the  rights  of  these  joint  inventors  may  be  after  the  accept- 
ance of  the  reassignment  to  Krause,  assuming  to  act  in  behalf  of  both 
of  the  inventors,  because  the  royalties  herein  asked  are  simply  the 
royalties  that  accrued  prior  to  September  3,  1917,  while  the  reassign- 
ment is  alleged  in  the  answer  to  have  been  made,  and  the  acceptance 
thereof  by  Krause  in  behalf  of  the  two  inventors,  some  time  in  Oc- 
tober, 1917.  As  to  the  cause  of  action  alleged,  therefore,  for  royal- 
ties that  have  become  due  upon  September  3,  1917,  the  plaintiflPs  right 
must  depend  upon  the  original  contract,  to  which  the  defendant  has 
shown  no  defense,  either  in  the  answer  or  in  the  affidavits  upon  which 
the  motion  was  made,  unless  the  defendant  should  be  able  to  show  upon 
the  trial  a  valid  modification  of  the  agreement  as  of  June,  1917,  which 
would,  if  established,  relieve  the  defendant  from  the  payment  of 
royalties  in  excess  of  the  amount  received  beyond  that  date.  Up  to 
that  time,  at  least,  the  plaintiff  would  seem  to  be  entitled  to  recover  his 
percentage  of  those  minimum  royalties,  and  the  objection  raised  would 
not  dispose  of  the  action,  without  any  proof  on  the  part  of  the  plain- 
tiff, and  the  section  89  of  the  New  York  City  Municipal  Court  Code 
(Laws  1915,  c.  279)  is  therefore  inapplicable  to  the  facts  here  presented. 
The  determination  of  the  Appellate  Term  shoyld  therefore  be  af- 
firmed, with  $10  costs  and  disbursements.    All  concur. 


8CHUTZBANK  v.  SCHAEFFER. 

(Supreme  Court,  AppeUate  Term.  First  Department.    June  9,  1922.) 

Frauds,  statute  of  ^=» 1 38 (2)— Vendee  oannot  recover  price  paid  on  void  oon- 
tract  not  repudiated  by  vendor. 

A  vendee  cannot  recover  a  payment  made  to  apply  on  the  parchase 
price  of  real  estate  under  a  parol  contract,  void  under  the  statute,  unless 
the  vendor  has  repudiated  the  contract,  or  is  unable  or  unwUling  to  per^ 
form. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Samuel  Schutzbank  against  Louis  Schaeffer.  From  a 
judgment  for  plaintiff  for  $200  after  trial  by  a  judge  without  a  jury, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  Term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Maurice  W.  Monheimer,  of  New  York  City,  for  appellant 

Isidore  Faitt,  of  New  York  City,  for  respondent. 

PEIR  CURIAM.  The  action  is  for  moneys  had  and  received ;  plain- 
tiff in  his  bill  of  particulars  claiming  he  had  made  a  deposit  of  $200, 
the  amount  demanded,  upon  the  purchase  of  a  three-family  house,  re- 
lying upon  the  truth  oi  alleged  fraudulent  representations  on  behalf  of 
the  defendant.  No  fraud  was  proven,  and  the  case  was  finally  submit- 
ted on  the  theory  that,  as  the  agreement  for  the  sale  did  not  satisfy  the 
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requirements  of  the  statute  of  frauds,  tjie  plaintiff  was  entitled  to  re* 
cover.  The  trial  judge,  evidently  in  accordance  with  this  theory,  gave 
judgment  for  plaintiff. 

Manifestly  the  judgment  cannot  be  sustained.  A  vendee  cannot  re- 
cover a  payment  made  to  apply  on  the  purchase  price  of  real  estate 
under  a  parol  contract  which  is  void  within  the  statute  of  frauds,  unr 
less  the  vendor  has  repudiated  the  contract  or  is  unable  or  unwilUng  to 
perform.  Graham  v.  Healy,  154  App.  Div.  76,  138  N.  Y.  Supp.  611; 
Schaefer  v.  Stcuemagel,  114  Misc.  Rep.  546,  187  N.  Y.  Supp.  261. 
Neither  inability  nor  unwillingness  on  the  part  of  the  vendor  is  shown; 
and  we  would  direct  judgment  for  the  defendant,  were  it  not  that  he 
agreed  to  return  $100  to  the  plaintiff,  if  the  deal  did  not  go  through. 
Whether  the  purchaser  in  subsequent  negotiations  forfeited  his  right 
to  that  sum  does  not  clearly  appear  from  the  record. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 


MUIR  V.  FOCACCI. 

•  (Supreme  <5o<irt,  Appellate  Term,  Flnrt  Department.    May^ST,  1922.) 

LaBdlord  and  tenant  «=8»200(1  lA)— Four  per  eent.  net  rental  held  teo  email  fer  nee 
ef  premises  for  a  boarding  bouse. 

In  an  action  for  the  reasonable  value  of  tbe  use  of  premises  for  a 
boarding  house,  a  verdict  for  an  amount  which  would  produce  a  net  rental 
of  lees  than  4  per  cent  on  the  assessed  valuation  was  too  small;  there 
being  no  reason  why  the  8  per  cent,  return  authorized  where  there  In  no 
busbiess  occupancy  should  not  be  received. 

Appeal  from  City  Court  of  New  York. 

Action  by  Mary  E.  Muir  against  Catherine  Focacci.  From  a  Judg- 
ment for  plaintiff,  entered  on  a  verdict,  for  partial  relief  only,  and  from 
an  order  denying  a  new  trial,  plaintiff  appeals.  Modified  and  affirmed, 
on  condition. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  !/•  Lockwood. 
of  New  Yorfc  City,  of  counsel),  for  appellant. 
Henry  S.  Mansfield,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  was  to  recover  the  reasonable  value  of 
the  use  and  occupation  of  the  premises  No.  17  West  Eighty-Sixth 
street,  for  the  period  beginning  September  30  and  ending  November 
11,  1921 ;  plaintiff  claiming  that  such  reasonable  value  was  the  sum 
of  $650  per  month.  The  answer  put  in  issue  the  value  as  alleged,  and 
set  up  the  statutory  defense.  The  jury  found  in  the  sum  of  $260.42 
a  month  for  the  landlord,  or  $355.90  for  the  period  sued  for. 

We  agree  with  appellant's  contention  that  the  rental  fixed  is  inade- 
quate, for,  if  we  apportion  the  several  items  of  expense  and  disallow 
depreciation  at  the  figures  stated  in  the  bill  of  particulars,  reducing 
the  deductions  claimed  from  $1,869.83  to  $1,421.50,  the  net  rental  at 
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the  rate  fixed  by  the  jury  gives  a  return  of  less  than  4  per  cent,  upon 
the  assessed  valuation  of  $45,000.  The  premises  were  used  by  the 
tenant  for  the  business  of  a  boarding  house,  and  no  reason  is  apparent 
why  the  landlord  should  not  receive  the  return  of  8  per  cent  authorized 
where  there  is  no  business  occupancy.  A,  C  &  H.  M.  Hall  Realty  Co. 
V.  Moos,  200  App.  Div.  66,  192  N.  Y.  Supp.  530.  Such  a  return  would 
be  at  the  rate  of  $418.50  a  month,  or  the  sum  of  $571.95  for  the  period 
of  41  days,  for  which  the  action  is  brought. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event,  tmless  respondent  within  10  days  consents 
to  increase  the  recovery  to  the  sum  of  $571.95,  in  which  event  Ac 
judgment,  as  so  modified,  will  be  affirmed,  without  costs. 


ai8  Misc.  B^.  741) 

SHAPIRO  V.  KARON. 

(Supreme  Oonrt,  Appellate  Term,  First  Department.  May  27,  1922.) 

1.  Sales  4s»2 1 8— Transaction  constituting  rtadssioB  or  resale  to  •oiler  vottt 

title,  aumorlzlng  action  for  conversion. 

A  transftctlon  ooDStitoting  a  rescission  of  the  sale  of  goMs  on  credit  by 
8.  to  K.,  br  a  new  sale  thereof  by  K.  to  S.,  It  being  agreed  S.  shonld  dis- 
eontinue  action  on  the  purcbase-m<Hiey  notes  and  surrender  tliem«  and  K. 
should  return  the  goods  to  S.,  not  later  than  the  next  day,  was  at  once 
complete,  and  revested  or  vested  title  in  S.,  so  that  he  could  maintain  an 
action  against  a  third  person  for  conversion,  though  the  only  thing  farUier 
done  by  S.  or  K.  waa  an  indefinite  adjournment  of  the  action  on  the 
notes. 

2.  A|H>eal  and  error  ^s»933 (4)— Presumed  tiiat  order  sot  asldo  vordiet  on  ^nss- 

tions  of  law. 

An  order  setting  aside  a  verdict,  not  stating  on  what  ground  it  was 
done,  as  required  by  Rules  of  Civil  Practice,  f  224.  except  where  it  was  on 
exceptions  taken  during  the  trial,  it  will  be  presumed  that  it  was  on  ques- 
tions of  law,  and  the  fact  that  the  judge  undertook  to  "dismiss  the  com- 
plaint" is  conclusive  of  the  fact 

Appeal  from  City  Court  of  New  York. 

Action  by  Samuel  Shapiro  against  Charles  Karon.  From  an  order 
setting  asiae  a  verdict  for  plaintiff,  and  from  a  judgment  dismissing 
the  complaint  on  the  merits  (191  N.  Y.  Supp.  745),  plaintiff  appeals. 
Reversed,  and  verdict  reinstated. 

See,  also,  187  N.  Y.  Supp.  265. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Alfred  B.  Nathan,  of  New  York  City,  for  appellant 
Isadore  Apfel,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  The  action  was  brought  in  conversion,  and  the  follow- 
ing material  facts  were  developed :  On  February  16,  1920,  defendant 
sold  to  Goldin  &  Simon  10  pieces  of  goods  on  credit  Subsequendy 
Goldin  &  Simon  gave  the  plaintiff  notes  for  the  purchase  price.  Plain- 
tiff brought  suit  on  one  of  the  notes.    On  June  16,  1920,  plaintiff  called 
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on  Goldin,  who  showed  plaintiff  eight  of  these  pieces  (»  the  shelves. 
He  had  asked  plaintiff  "to  come  down  and  see  whether  we  could 
straighten  it  out  by  taking  back  eight  pieces  of  the  goods."  At  the 
store  he  said: 

"There  is  your  elg^t  pieces.  Tbej  are  on  the  shelves.  They  are  yours. 
You  can  have  th^n.  I  said,  'How  soon?*  He  said,  'To-day  I  may  not  be  able 
to  send  them,  but  to-morrow  yon  wUl  have  them  positively.*  He  said,  'Phone 
your  lawyer  and  tell  him  to  discontinue  the  action  [the  suit  on  the  first  note].* " 

This  suit  was  n5t  actually  discontinued,  as  plaintiff  claims,  owing  to 
a  misunderstanding;  but  it  was  adjourned  indefinitely,  and  was  still 
technically  pending  at  the  time  of  the  trial.  Subsequently  the  goods 
were  found  in  the  possession  of  defendant,  Karon,  who  refused  to 
return  them  to  plaintiff  on  demand,  claiming  that  he  had  bought  them 
from  Goldin  &  Simon  on  May  25th. 

[1]  Since  the  complaint  was  dismissed,  it  must  be  assumed,  as  has 
the  learned  trial  judge,  that  the  jury  found  in  favor  of  plaintiff  upon 
all  the  issues  of  fact.    The  learned  judge  below  was  of  opinion  that — 

"The  record  is  barren  of  any  specific  words  or  acts  actually  passinsr  title 
then  and  there  to  plaintiff,  nor  does  it  disclose  any  utterance  or  act  from 
which  may  be  found  any  such  Intent." 

Referring  to  the  discontinuance  of  the  action  on  the  note,  he  says : 

'There  was  no  performance  at  the  time,  and  hi  fact  at  any  time  thereafter. 
•  •  •  The  agreement  was  entirely  executory.  •  •  •  In  permitting  It 
[the  action  on  the  note]  to  continue  as  a  pending  action  plaintiff  may  be 
deemed  to  have  made  an  election  to  reaffirm  the  title  In  Goldin  ft  Simon  under 
the  original  sale.  Its  pendency  is  inconsistent  with  the  assertion  of  title 
having  revested  in  plaintiff  on  June  1^  1920,  or  any  time  thereafter.  It  is  in 
effect  a  bar  to  the  maintenance  of  the  present  suit  in  conversion.  Terry  v. 
Hunger,  121  N.  Y.  161  [24  N.  E.  272,  8  L.  IL  A.  216,  18  Am.  St  «ep.  803]," 
and  other  cases. 

The  learned  judge  also  cites  Paradies-Carroll  Co.,  Inc.,  v.  Lyman, 
193  App.  Div.  766,  184  N.  Y.  Supp.  604,  and  other  similar  cases,  and 
concludes: 

'^I  hold  that  the  agreement  of  June  16,  1920,  was  wholly  executory,  and 
Ingufflcient  to  clothe  the  plaintiff  with  the  right  of  ownership  or  possession  of 
the  goods,  and  therefore  this  action  cannot  be  maintained." 

I  cannot  concur  in  this  conclusion.  No  one  appears  to  doubt  that, 
when  the  plaintiff  originally  sold  the  goods  to  Goldin  &  Simon,  tiie 
title  vested  in  the  latter,  although  pa3rment  was  not  to  be  made  for  at 
least  60  days.  On  June  16th  Goldin  &  Simon  either  sold  the  goods 
back  to  plaintiff,  against  plaintiffs  promise  to  discontinue  the  action 
(and  presumably  surrender  the  notes),  or  else  the  original  sale  was 
rescinded.  In  either  event  the  title  vested  forthwith  in  the  plaintiff, 
even  without  the  express  statement  to  that  effect  by  Goldin,  when  he 
said :    "There  is  your  eight  pieces.    *    *    *    They  are  yours.'* 

Although  the  learned  judge  has  not  cited  it  in  this  connection,  -his 
language  would  indicate  that  he  had  in  min^  Reilly  v.  Barrett,  220  N. 
Y.  170,  115  N.  E.  453,  in  which,  upon  a  question  of  pleading,  it  was 
held  that,  where  a  defense  of  accord  and  satisfaction  is  pleaded  in  bar 
of  a  cause  of  action,  the  defense  as  pleaded  was  that  of  a  mere  execu- 
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tory  accord,  and,  since  satisfaction  was  not  pleaded,  it  was  insufficient 
as  a  bar.  The  distinction  between  that  case  and  the  instant  one  is  in- 
dicated bv  Moers  v.  Moers,  229  N.  Y.  294,  128  N.  E.  202,  14  A.  L.  R. 
225,  in  which  the  validity  of  a  complete  agreement,  executory  or  other- 
wise, is  sustained  as  against  the  plea  apparently  that  it  was  ineffective, 
because  intended  to  operate  as  a  settlement  in  part  of  some  prior  dis- 
putes between  the  parties.  In  the  instant  case  we  have  no  dispute  or 
controversy  to  be  settled,  nor  claim  of  an  accord,  but  either  the  rescis- 
sion of  a  prior  sale  on  mutually  effective  consideration  or  a  new  sale 
containing  the  same  elem4^ts.  It  was  complete  when  made,  and  the 
title  to  the  goods  either  revested  or  vested,  as  the  case  may  be,  in  the 
plaintiff  when  the  agreement  was  made. 

The  determination  in  Terry  v.  Munger  also  has  no  application  what- 
soever. That  case  decided  merely  that,  where  the  plaintiff  had  the 
election  to  treat  defendant's  conduct  either  as  a  conversion  or  breach 
of  contract,  the  election  once  made  was  conclusive.  In  the  instant 
case  there  was  no  election.  The  transaction  was  complete,  and  without 
Goldin's  consent  nothing  that  plaintiff  did  could  change  it.  It  may 
be  that,  upon  plaintiff's  failure  to  perform  his  part  of  the  bargain,  if 
such  failure  were  intentional  or  substantial,  Goldin  might  have  re- 
scinded the  rescission ;  but  there  is  no  suggestion  that  any  such  thing 
occurred.  As  the  goods  became  the  property  of  the  plaintiff  on  June 
16,  1920,  and  were  found  in  defendant's  possession  thereafter,  and 
defendant  refused  on  demand  to  deliver  them  up  to  the  rightful  own- 
er, the  action  was  properly  brougnt  in  conversion. 

[2]  Respondent's  brief  urges  that  the  verdict  was  set  aside  on  the 
ground  that  it  was  against  the  weight  of  evidence,  and  that  the  order 
so  states.  In  this  counsel  is  in  error.  'The  order  recites  that  the  mo- 
tion was  made  on  that  ground,  among  many  others,  as,  for  example, 
on  the  ground  that  the  judgment  was  contrary  to  law.  Since  the  or- 
der does  not  state  the  ground  upon  which  it  was  granted,  tfie  presump- 
tion is  that  it  was  gfranted  on  questions  of  law.  Rules  of  Civil  Practice, 
rule  224,  formerly  General  Rules  of  Practice  31.  See  Clark  v.  Acme 
Building  Co.,  143  App.  Div.  269,  128  N.  Y.  Supp.  88;  Read  v.  Levy, 
101  Misc.  Rep.  547,  550,  167  N.  Y.  Supp.  568.  The  last  clause  of  the 
third  sentence  of  rule  3  of  the  General  Rules  of  Practice,  which  per- 
mitted the  opinion  to  be  considered  under  these  circumstances,  to  as- 
certain the  ground  upon  which  the  order  was  granted,  seems  to  have 
been  omitted  in  the  revision.  See  Rules  of  Civil  Practice,  rules  71,  72 
and  73. 

The  same  conclusion,  however,  would  be  reached,  if  the  opinion  in 
the  instant  case  were  considered,  since  the  opinion  points  out  dis- 
tinctly that  the  learned  judge  accepted  the  jury's  conclusion  on  the 
questions  of  fact,  and  is  setting  aside  their  verdict  solely  on  the  ques- 
tion of  law  hereinabove  discussed.  Were  it  possible  to  entertain  any 
doubts  on  that  subject,  the  fact  that  the  learned  judge  undertook  to 
"dismiss  the  camplaint"  is  a  conclusive  confirmation  of  that  view. 

Order  and  judgment  reversed,  with  costs,  and  verdict  reinstated. 
All  concur. 
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PSAROUDIS  et  al.  v.  MARKOWITZ. 

(Supreme  Ocmrt,  Appellate  Dlvieloii,  First  Department    Jmie  2,  1822.) 

1.  Depositions  ^=»33— Order  for  examination  of  party  held  error. 

Where  a  motion  to  require  separate  statement  and  numberingr  of  causes 
of  action  set  fortb  in  an  amended  complaint  had  been  granted,  to  the  ex- 
tent that  plaintiflf  was  required  to  either  fset  forth  a  cause  of  action  in 
contract  or  file  a  stipulation  that  his  action  was  in  tort,  and  plaintiff 
had  failed  to  file  such  stipulation  or  a  second  amended  complaint,  an 
order  for  plaintiff's  examination  under  Code  Civ.  Proc.  $S  870,  872,  878, 
directing  that  plaintiff  be  examined  "as  to  matters  relevant  to  the  iBSues," 
in  order  that  he  might  leave  the  jurisdiction  of  the  court  to  recuperate 
his  health,  was  improper,  since  there  were  no  issues  settled  in  the  case. 

2.  Depositiona  ^=s>35— Notice  to  talce  deposition  of  a  party  lieid  not  sufficient. 

Where  a  cause  of  action  had  been  pending  over  two  years,  a  notice  to 
defendant's  attorney,  served  at  5:16  p.  m.,  to  attend  an  examination  of 
plaintiff  at  10:30  a.  m.  the  next  morning,  in  order  to  enable  plaintiff  to 
leave  the  Jurisdiction  on  a  trip  for  his  health,  waa  not  auffident  notice. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Psaroudis  and  another  against  Rachel  Markowitz. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  examination 
of  one  of  the  plaintiffs  before  trial,  defendant  appeals.  Order  reversed, 
and  motion  to  vacate  the  order  for  the  examination  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Max  Altmayer,  of  New  York  City  (Isaac  Steinhaus,  of  New  York 
City,  on  the  brief),  for  appellant 

Frank  W.  Jackson,  of  New  York  City  (Frederick  W.  Bisgood,  of 
New  York  City,  of  counsel,  and  Herbert  C.  Smyth,  of  New  York 
City,  on  the  brief),  for  respondents. 

DOWLING,  J.  This  action  was  commenced  January  22.  1919. 
Issue  was  joined  February  26,  1919,  and  the  case  was  placed  upon  thfe 
calendar  of  the  court  and  reached  for  trial  December  6,  1920.  Upon 
the  trial  there  was  a  defect  of  proof  to  support  the  complaint  in  its 
then  form ;  it  being  based  on  breach  of  contract.  An  application  was 
made  to  the  trial  court  to  change  the  cause  of  action  from  one  upon 
contract  to  one  in  tort.  This  application  being  denied,  plaintiff  moved 
for  leave  to  withdraw  a  juror,  which  was  granted,  and  thereafter  an 
application  was  made  at  Special  Term  for  leave  to  serve  an  amended 
complaint,  which  was  granted. 

The  amended  complaint  having  been  served,  defendant  moved  for 
an  order  requiring  the  plaintiff  to  separately  state  and  number  various 
causes  of  action  alleged  to  have  been  set  forth  in  the  complaint,  for  the 
reason  that  said  complaint  contained  more  than  one  cause  of  action, 
sounding  both  in  tort  and  on  contract,  and  further  requiring  that  said 
complaint  be  made  more  definite  and  certain,  as  well  as  to  strike  out 
certain  allegations  therein  as  redundant  and  irrelevant.  Said  motion 
came  on  to  be  heard,  and  was  granted  to  the  extent  of  requiring  the 
plaintiffs  to  separately  state  a  cause  of  action  on  contract,  unless  they 
should  within  five  days  stipulate  that  they  intended  to  state  but  a  single 
cause  of  action  in  tort.    The  court  said  in  its  opinion  that,  although 
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plaintiff  had  pleaded  a  good  cause  of  action  in  tort,  yet  it  was  possible, 
under  the  pleading,  for  plaintiff  to  rely  on  certain  allegations  and  dis- 
regard others  as  surplusage,  and  so  state  a  cause  of  action  on  contract 
The  plaintiffs  have  never  filed  the  stipulation  required  by  the  decision 
of  the  court,  nor  have  they  ever  served  an  amended  complaint  in  com- 
pliance with  the  decision  of  the  court,  upon  which  no  order  has  ever 
been  entered.    This  decision  was  rendered  July  28,  1921. 

[1]  On  August  4,  1921,  an  ex  parte  application  was  made  for  an 
order  for  the  examination  of  George  Psaroudis,  one  of  the  plaintiffs 
herein,  as  a  party,  and  for  the  taking  of  his  deposition  pursuant  to  sec- 
tions 870,  872,  and  873,  Code  of  Civil  Procedure.  This  application  was 
based  upon  the  affidavit  of  George  Psaroudis,  verified  August  4,  1921, 
which,  among  other  thingfe,  set  forth  thaf  he  was  a  complete  physical 
wreck,  with  only  one  hope  of  final  recovery  in  a  complete  change  of 
climatic  conditions,  and  that  he  had  been  living  in  the  hope  that  this 
action  would  be  tried  and  a  conclusion  reached  for  almost  a  year,  for 
which  reason  he  had  remained  in  and  around  New  York,  but  that  he 
was  advised  by  his  counsel  that  the  case  would  not  be  reached  for  trial 
for  several  months  and  his  health  had  grown  worse,  so  that  his  physi- 
cian had  advised  him  that  a  trip  to  Greece  would  do  him  good  and  urged 
him  to  depart  immediately;  that  he  had  learned  that  certain  friends  of 
his  family  had  booked  passage  on  a  steamship  leaving  for  Greece  on 
August  6th,  and  that  would  t^  his  only  opportunity  to  sail  for  months. 
His  physician  made  an  affidavit  that  Psaroudis  had  been  under  his  care 
and  treatment  for  over  two  years,  and  had  phthisis  in  an  advanced 
form,  and  that  ah  immediate  change  of  climate  was  imperative.  Upon 
these  affidavits  an  order  was  made  directing  that  the  examination  of 
Psaroudis  be  had  on  August  5,  1921,  at  10:30  o'clock  in  the  forenoon, 
and  that  service  of  a  copy  of  the  order  on  or  before  6  o'clock  on 
August  4th,  on  the  attorney  for  the  defendant,  be  deemed  sufficient. 
Defendant  has  moved  to  vacate  and  set  aside  this  order  upon  affidavit, 
and  from  an  order  denying  such  motion  the  present  appeal  is  taken. 

In  our  opinion  the  motion  should  have  been  granted.  In  the  first 
place,  at  the  time  the  order  was  made  the  issues  in  the  action  had  not 
been  settled.  No  complaint  had  been  served  which  complied  with  the 
objections  found  to  exist  by  the  court  upon  the  decision  of  the  motion 
to  separately  state  and  number  the  causes  of  action  set  forth  in  the 
complaint.  It  was  therefore  still  undetermined  whether  plaintiff  in- 
tended to  stand  upon  the  cause  of  action  on  contract  or  one  in  tort. 
Until  the  amended  complaint  had  been  served,  and  tiie  answer  thereto 
also  served,  there  were  no  issues  which  could  be  the  subject  of  the 
examination  sought,  which,  as  set  forth  in  the  order  for  the  examina- 
tion, was  to  be  "as  to  matters  relevant  to  the  issues." 

[2]  Furthermore,  the  notice  of  examination  provided  for,  under  the 
circumstances  in  this  case,  was  inadequate.  This  cause  of  action  had 
been  pending  for  more  than  2%  years,  and  the  illness  of  Psaroudis 
with  the  ailment  from  which  he  is  still  suffering  had  existed  for  up- 
wards of  2  years,  during  which  time  he  had  had  medical  treatment  and 
was  aware  of  his  serious  condition.  His  sudden  determination  to  leave 
for  Greece  by  a  particular  steamer  affords  no  valid  reason  for  corn- 
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pelling  the  defendant  to  attend  and  take  part  in  an  examination  of  one 
of  the  plaintiffs  at  half  past  10  in  the  morning  on  the  day  following 
service,  which  service  might  have  been  made  at  any  time  up  to  6  o'clock 
on  the  preceding  evening,  and,  as  a  matter  of  fact,  was  not  made  until 
5:15  p.  m.  This  affords  an  attorney  no  reasonable  opportunity  of 
reaching  his  client,  nor  of  preparing  himself  for  a  suitable  cross-exami- 
nation of  an  adverse  party.  Psaroudis  admits  that  he  had  made  up  his 
mind  on  Monday,  August  1st,  to  leave  by  this  steamer,  and  his  duty 
was  to  have  made  the  application  at  once,  in  order  that  the  defendant's 
attorney  might  have  a  reasonable  time  to  prepare  for  the  examination. 
For  these  reasons,  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  vacate  the  order  for  the 
examuiation  of  George  Psaroudis  granted,  with  $10  costs.    All  concur. 


COHEN,  GOLDMAN  k  CO.,  Inc.,  v.  ELLMANN. 
(Supreme  Court,  AppeUate  DItIsIoii,  First  Department.     Jmie  9»  1022.) 

Appeal  and  error  ^:>801<l)«-^ppeal  from  oNor  graotlng  summary  Judgmoot 
dtofflissod  without  prejudioo  to  motion  to  open  dofault. 

Where  it  appears  od  the  face  of  an  order  granting  plaintifTa  motion  for 
summary  Judgment  that  the  motion  was  not  opposed,  the  appeal  from 
the  order  wUl  be  dismissed  without  prejudioe  to  a  motian  by  the  defend- 
ant to  open  default 

Action  by  Cohen,  Goldman  &  Co.,  Inc.,  against  Caroline  EUmann. 
From  an  order  granting  plaintiff's  motion  for  summary  judgment,  the 
defendant  appeals.  On  motion  to  dismiss  appeal.  Granted,  without 
prejudice  to  a  motion  to  open  default. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWl,ING, 
PAGE,  and  GREENBAUM,  JJ. 

Ralph  Wolf,  of  New  York  City,  for  the  motion, 
Henry  Gerson,  of  New  York  City,  opposed. 

PER  CURIAM.  The  court  at  Special  Term  disregarded,  as  it  was 
bound  to  do,  the  application,  so  far  as  it  was  "for  an  order  directing 
the  signing  of  the  order  heretofore  submitted  to  Mr.  Justice  Hotch- 
kiss,"  and  granted  the  alternative  relief  demanded  for  summary  judg- 
ment, as  upon  an  original  motion  therefor.  As  it  appears  on  the 
face  of  the  order  appealed  from,  and  the  fact  is  admitted,  that  such 
motion  was  not  opposed  af  Special  Term,  the  motion  to  dismiss 
the  appeal   therefrom   is   granted,   but   without   costs,*  and   without 

prejudice  to  a  motion  by  the  defendant  to  open  default. 

.-.-■- 

C»For  other  cerm  8C«  sama  toplo  A  KBT-NUMBER  in  «U  Kej-Nmnbered  Digests  A  Indexes 
194N.Y.8.-W 
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MANSFIELD  6t  al.  v.  FRASER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  6,  1922.) 

Landlord  and  tenant  ^s>233<3)— Evidenoe  In  action  for  rent  held  sufRolent  to  go 
to  Jury  on  tenant's  oounterelaim  for  failure  to  give  possession. 

In  an  action  by  a  landlord  against  a  tenant  for  rent  of  office  space, 
on  tenant's  counterclaim  for  damages  for  failure  to  give  possession  until 
20  days  after  the  agreed  date,  held  a  question  for  the  Jury  whether  ten- 
ant  consented  to  pay  rent  during  the  period  in  which  repairs  were  being 
made,  for  in  the  absence  of  such  consent  the  hiring  was  of  the  designated 
space  in  condition  to  be  occupied  as  offices. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Howard  Mansfield  and  others  against  Andrew  A.  Fraser. 
Judgment  for  defendant,  and  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Franklin  Grady,  of  New  York  City,  for  appellants. 
Frederic  H.  Scanlan,  of  New  York  City,  for  respondent 

GUY,  J.  On  or  about  March  18,  1921,  plaintiffs  let  to  the  defend- 
ant "all  the  office  numbered  1508-1509'*  in  the  fifteenth  story  of  the 
landlords'  building  for  one  year  from  May  1.  At  the  time  of  the  exe- 
cution of  the  lease  the  premises  were  part  of  suite  Nos.  1501  to  1509, 
occupied  by  the  landlords'  firm,  which  vacated  the  entire  premises 
April  26.  The  evidence  tends  to  show  that  the  offices  hired  by  defend- 
ant where  not  ready  for  occupancy  until  May  20.  Plaintiffs'  renting 
broker  testified  that,  at  the  time  he  delivered  to  the  defendant  the  lease 
signed  by  plaintiffs,  he  also  handed  him  a  letter  which  stated  that,  in 
consideration  of  the  tenant  signing  the  lease,  the  landlords  would  ex- 
tend the  corridor,  so  as  to  give  a  direct  entrance  to  each  office,  and 
redecorate  the  offices  and  change  the  interior  partitions  *'as  talked  Df," 
the  tenant  to  pay  one-third  6i  the  expense  of  changing  any  of  the  in- 
terior partitions,  and  it  is  also  stated  in  the  letter : 

'The  space  leased  is  to  be  turned  over  to  you  on  May  1st  as  is,  with  the 
understanding  that  we  wm  expedite  the  necessary  work,  and  it  is  our  in- 
tention of  proceeding  first  with  as  much  of  the  painting  as  is  practical,  so 
that  you  may  occupy  the  space  while  the  balance  of  the  work  is  in  progress." 

According  to  the  testimony  of  the  broker,  an  envelope  inclosing  the 
letter  was  handed  to  the  defendant,  and  handed  back  by  him  to  the 
brokef ,  and  the  broker  could  not  say  whether  defendant  read  the  let- 
ter or  not.  Before  the  signing  of  the  lease  by  the  landlords,  defend- 
ant paid  the  rent  for  the  month  of  May.  He  refused  to  pay  the  June 
rent  demanded  in  this  action  and  counterclaimed  for  damages  for  being 
deprived  of  possession  from  May  1  to  May  20.  He  admitted  that  at 
the  time  of  the  delivery  of  the  lease  the  plaintiffs  handed  him  a  letter, 
but  stated  that  he  did  not  read  the  letter;  that  he  handed  it  to  his  sec- 
retary to  file  it. 

^B>For  oUier  casM  see  same  topic  A  KET-NUMBBR  to  «U  Key-Numbered  Dtgesta  ft  Indexes 
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Unless  defendant  consented  to  the  condition  in  the  letter  that  the 
offices  were  let  "as  is,"  the  hiring  must  be  regarded  as  one,  not  merely 
of  tfie  space  represented  by  rooms  1508-1509,  but  of  those  rooms  to  be 
placed  in  such  condition  that  they  could  be  occupied  by  the  defendant 
as  offices;  so  that,  if 'there  was  no  consent  by  the  tenant  to  the  condi- 
tion stated  in  the  letter,  which  was  a  question  for  the  jury,  he  was  en- 
titled to  counterclaim  as  damages  for  being  kept  out  of  possession  from 
May  1  to  May  20  (163  East  36th  Street  Corporation  v.  Stockbridge, 
114  Misc.  Rep.  98,  185  N.  Y.  Supp.  577;  Brown  v.  De  Graflf,  183  App. 
Div.  177,  170  N.  Y.  Supp.  445)  and  it  was  error  to  dismiss  the  counter- 
claim. 

While  there  was  no  defense  to  the  June  rent,  it  was  for  the  jury  to 
determine  whether  the  offices  were  hired  "as  is,"  and,  if  not,  to  award 
defendant  under  his  cotmterdaim  the  value  of  the  use  of  the  offices 
from  May  1  to  May  20. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
peUants  to  abide  the  event    All  concur. 


(201  App.  DlT.  467) 

NEW  YORK  CENT.  R.  CO.  v.  FEDERAL  SUGAR  REFINING  CO. 

(Supreme  Ocmrt,  AppeUate  Diylsion,  Fint  Department.    Jime  2,  1922.) 

1.  GaiTl«rt^3»194— Negligent  delivery  to  ooaslgeee  wIthoHt  oolleotlng  freight  held 

te  preoledo  reoovery  from  ooeelgnor. 

Where  soods  were  shipped  on  a  bill  of  lading  to  the  order  of  the  con- 
signor, with  Inetructlons  to  notify  the  buyer,  and  the  bill  of  lading 
showed  on  its  faoe  that  the  freight  charges  had  not  been  prepaid,  so 
that  they  should  have  been  collected  from  the  buyer,  the  delivery  of 
the  goods  to  the  buyer  without  requiring  payment  of  the  freight  charges, 
because  of  the  negligence  of  the  carrier's  clerk  in  stating  in  the  waybill 
that  the  charges  were  prepaid,  prevents  the  carrier  from  recovering 
the  freight  charges  from  the  consignor  after  the  buyer  had  become  in- 
solvent 

2.  Carriers  ^s>32(2)— Cansot  bind  iteelf  not  to  collect  charges  from  coBsigsor, 

as  It  would  permit  disorlminatios. 

The  consignor  is  primarily  liable  for  the  carrier's  charges,  and  under 
Interstate  (Commerce  Act  (U.  8.  Comp.  St.  f  8668  et  seq.)  tlie  carrier  can- 
not bind  Itself  to  collect  the  charges  from  the  consignee,  and  not  from 
the  consignor,  to  permit  which  would  permit  discrimlnatiQn  between  ship- 
pers, which  that  act  was  intended  to  prevent, 
t.  Carriers  ^s»32(2)— Have  so  right  sader  laterstato  Cennoroe  Aet  to  esrroiider 
goods  to  Botlfy  party  without  colleoting  freight,  slsce  to  do  so  would  work 
discrimination. 

Where  a  carrier  accepted  a  shipment  of  goods  under  an  order  notify 
bill  of  lading,  it  had  no  right  to  deliver  the  goods  to  the  notify  party  with- 
out requiring  the  payment  of  its  charges  in  accordance  with  the  terms  of 
the  bill  of  lading,  and  thereafter  to  hold  the  consignor  for  such  charges 
because  of  the  insolvency  of  the  notify  party,  since  a  rule  permitting  the 
carriers  so  to  do  would  give  them  an  opportunity  to  discriminate  between 
shippers,  contrary  to  the  purpose  of  the  Interstate  Gommeroe  Act  (U. 
S.  Oomp.  St  S  8663  et  seq.). 
4.  Carriers  ^s» 1 96— Consignor  can  set  off  against  charge  for  freight  damages  sus- 
tainea  by  negligent  delivery  without  requiring  payment. 

Even  if  the  negligence  of  the  carrier  delivering  goods  shipped  under 
an  order  notify  bill  of  lading  to  the  notify  party  without  requiring  pay- 

^=9For  other  casM  see  saaie  topic  A  KET-NUMBER  In  «U  Koy-Numberea  DlSMti  a  lodo'xM 
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ment  of  the  freight  by  the  notify  party  as  required  by  the  bin  of  lading 
does  not  relieve  the  consignor  of  its  liability  for  the  payment  of  such 
charges,  the  consignor  can  set  off  against  snch  liability  its  daixn  for 
damages  caused  by  the  carrier's  negligence  in  billing  the  shipment  as 
prepaid  and  delivering  it  without  requiring  payment  of  the  charges. 

Controversy  between  the  New  York  Central  Railroad  Company  and 
the  Federal  Sugar  Refining  Company,  submitted  on  agreed  statement  of 
facts  under  Civil  Practice  Act,  §§  546-54S.  Judgment  ordered  for 
defendant. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERREIX. 
and  GREENBAUM,  JJ. 

Alex  S.  Lyman,  of  New  York  City  (William  Mann,  of  New  York 
City,  of  counsel),  for  plaintiff, 
Ernest  A.  Bigelow,  of  New  York  City,  for  defendant 

MERRELL,  T.  The  controversy  between  the  parties  involves  two 
alleged  causes  of  action  in  favor  of  the  plaintiff  and  against  the  defend- 
ant. In  the  agreed  statement  of  facts,  signed  by  the  respective  par- 
ties, for  a  first  cause  of  action,  it  is  stipulated  as  follows : 

"1.  That  at  all  the  times  hereinafter  mentioned  plaintiif  was  and  now  is  a 
domestic  steam  railroad  corporation,  and  maintains  an  ofBce  for  the  trans- 
action of  business  in  the  borough  of  Manhattan,  city,  county,  and  state  of 
New  York. 

"2.  That  pursuant  to  the  provisions  of  section  1  of  the  Act  of  Congress 
approved  August  29,  1916,  the  President  of  the  United  States,  as  set  forth  in 
his  proclamation  of  December  26,  1917,  by  and  through  the  Director  General 
of  Bailroads,  therein  designated,  took,  and  assumed  the  control,  possession, 
and  operation  of  certain  railroads  and  systems  of  transportation,  including 
that  of  the  plaintiff,  ftom  and  after  December  28,  1917,  and  by  virtue  thereof 
and  of  the  Act  of  Congress  approved  March  21,  1918,  the  railroad  transporta- 
tion system  of  the  plaintiff  continued  to  be,  and  until  February  29,  1920, 
was,  in  the  control,  possession,  use,  and  operation  of  the  United  States  govern- 
ment, i 

"3.  That  by  reason  of  the  premises,  and  in  accordance  with  the  provisions 
of  the  said  acts  of  Congress,  this  cause  of  action  is  instituted  in  the  name  of 
the  plaintiff,  for  the  use  and  benefit  of  the  Director  General  of  Bailroads. 

"4.  The  defendant  is  a  domestic  corporation,  and  maintains  an  office  for  the 
transaction  of  business  in  the  city  of  Yonkers,  oounty  of  Westchester,  and 
state  of  New  York. 

"5.  On  or  about  the  7th  day  of  March,  1918,  the  defendant  herein  deliyered 
to  the  Director  General  of  Railroads,  at  Yonkers^  N.  Y.,  a  shipment  of  170 
barrels  of  sugar  for  transportation  and  delivery  to  the  order  of  the  Federal 
Sugar  Refining  Company,  notify  Lewiston  Confectionery  Company,  at  Lewis- 
ton,  Me.;  that  the  Director  General  of  Railroads  received  and  accepted  the 
said  shipment  and  issued  to  defendant  a  bill  of  lading  therefor,  a  copy  of 
which  is  hereto  annexed  and  marked  ICxhibit  A,  and  caused  it  to  be  trans- 
ported to  its  destination,  and  there  notified  the  Lewiston  Confectionery  Com- 
pany of  the  arrival  of  said  shipment,  and  the  said  I>ewi8ton  Confectionery 
Company  accepted  delivery  of  the  said  shipment,  and  surrendered  said  bill 
of  lading. 

**6.  The  agent  of  the  Director  General  of  Railroads  at  Yonkers,  New  York, 
erroneously  waybilled  said  shipment  as  a  prepaid  one  and  as  a  result  there- 
of transportation  charges  were  not  collected  from  saidJLewiston  Confectlon- 

^  See  Army  AppropiiaUona  Act  of  1916  (39  Stat  645)  f  1  (U.  S.  Comp.  8t  I  1974a):  Fed- 
eral Control  Act  (40  Stat.  465.  456)  §fi  g,  9  (U.  S.  Comp.  St.  1918,  U.  B.  Comp.  St.  Ann.  Supp. 
1919.  §S  SUS%h,  811&%1) ;  Free.  Procs.  Dec.  26,  1917, March  29.  1918.  April  11.  Vm»  and  Jan. 
10,  1919.  40  Stats.  1733,  1763.  1769.  1922 ;  TransporUUon  Act  1920.  boing  41  SUt  466.  e.  91 : 
Transportation  Act  of  1920  (41  SUt  461)  (  206;  Transportation  Act  1920  (41  StaL  469)  4 
211 ;  Free.  Frocs.  Feb.  28.  1920.  March  IL  1920,  May  14.  1920.  and  Maroh  a&  192L  41  iUL 
1788.  1789,  1793.  17M,  and  42  SUt.  — .  .      -v    «•         •  •««  jaan»  ^  uu^  %l  aw. 
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ery  T^mpttiiy  at  the  time  of  ddirery  of  said  property.  The  hilling  was  there- 
after corrected  and  payment  of  said  diarges  demanded  from  said  company, 
bat  the  plaintiff  is  nnable  to  collect  the  same  for  the  reason  that  said  Lewis- 
ton  Confectionery  Company  is  whoUy  insolvent  and  its  business  has  been  dis- 
continued. At  the  time  of  the  delivery  of  said  sugars  to  said  Lewiston  Con- 
fectionery Company,  said  company  was  solvent  and  in  a  position  to  meet  its 
obligations,  but  between  the  date  of  said  delivery  and  the  date  of  plaintiff's 
attempt  to  collect  its  charges  from  said  company,  said  Lewiston  Confection- 
ery ComiNiny  became  wholly  insolvent  and  discontinued  its  sugar  business. 
On  or  about  April  2,  1920,  plaintiff  demanded  payment  of  said  charges  from 
defendant,  but  the  defendant  refused  and  still  refuses,  to  pay  same.  Prior 
to  April  2, 1920,  defendant  had  no  knowledge,  actual  or  constructive,  that  said 
charges  had  not  been  collected  by  plaintiff  from  said  Lewiston  Confectionery 
Company  in  due  course. 

"7.  That  80  days  prior  to  said  respective  dates,  or  any  thereof,  the  Di- 
rector General  of  Railroads  had  filed  with  the  Interstate  Commerce  Com- 
mission tariffs  and  classifications  showing  the  rates,  fares,  and  charges  for 
the  transportation  aforesaid,  between  the  respective  points  of  origin  and 
destination  aforesaid,  and  that  computed  in  accordance  with  the  provisions 
of  the  said  tariffs  and  classifications,  the  charges  for  the  transportation  of 
the  said  property  amounted  in  the  aggregate  to  the  sum  of  $134.64." 

And  for  a  second  cause  of  action  the  parties  stipulated  as  follows : 

"8.  At  an  the  times  hereinafter  mentioned  the  plaintiff  was  and  now  is  a 
domestic  railroad  corporation,  maintaining  an  office  for  the  transaction  of 
business  in  the  borough  of  Manhattan,  city,  county,  and  state  of  New  York, 
and  was  and  is  a  common  carrier  of  passengers  and  freight  for  hire. 

''9.  That  at  aU  times  hereinafter  mentioned  the  defendant  was  and  now  is 
a  domestic  corporation,  maintaining  an  office  for  the  transaction  of  business 
in  the  borou^  of  Manhattan,  city,  county,  and  state  of  New  Tork. 

"10.  On  September  1,  1916^  defendant  delivered  to  the  plaintiff  at  Yonkers, 
N.  Y.,  30  barrels,  203  bags,  and  40  bales  of  sugar  for  transportation  to  Wilkes- 
Barre,  Pa.,  consigned  to  the  order  of  the  defendant,  notify  Maplewood  Com- 
pany, and  the  plaintiff  issued  to  the  defendant  a  bill  of  lading  for  the  trans- 
portation of  said  property,  a  copy  of  which  is  hereto  annexed  and  marked 
Exhibit  B.  The  plaintiff  transported  said  property  to  destination  and  de- 
livered same  to  the  Maplewood  Company  upon  surrender  by  it  of  said  biU  of 
lading. 

"11.  Through  an  error  Oh  the  part  of  the  agent  of  the  plaintiff  at  Yonkers, 
N.  Y.,  said  shipment  was  waybilled  as  a  prepaid  one,  and,  as  a  result  there- 
of, transportation  charges  were  n*ot  collected  from  said  Maplewood  Company 
at  the  time  of  delivery  of  said  property.  The  billing  was  thereafter  cor- 
rected, and  payment  of  said  charges  demanded  from  said  company,  but  the 
plaintiff  is  unable  to  collect  the  same  from  said  Maplewood  Company,  because 
it  is  wholly  insolvent.  At  the  time  of  the  delivery  of  said  sugar  to  said 
Maplewood  Company,  said  company  was  solvent  and  in  a  position  to  meet 
these  obligations,  but  between  the  date  of  said  delivery  and  the  date  of 
plaintiff's  attempt  to  collect  its  charges  from  said  Maplewood  Company,  said 
company  became  wholly  insolvent.  On  or  about  March  19,  1920,  the  plaintiff 
demanded  payment  of  said  charges  from  defendant  but  the  defendant  refused 
and  still  refuses  to  pay  the  same.  Prior  to  March  19, 1920,  defendant  had  no 
knowledge,  actual  or  constructive,  that  said  charges  had  not  been  collected  by 
plaintiff  from  said  Maplewood  Company  in  due  course. 

"12.  That  80  days  prior  to  September  1,  1916,  the  plaintiff  had  filed  with 
the  Interstate  Commerce  Commission  its  tariffs  and  classifications  showing 
rates,  fares,  and  charges  for  the  transportation  of  said  property  between 
Yonkers,  N,  Y.,  and  Wilkes-Bar  re.  Pa.,  and  that  computed  In  accordance 
with  the  provisions  of  said  tariffs  and  classifications  the  charges  for  the 
transportation  of  said  property  amounted  in  the  aggregate  to  $53.02. 

"13.  The  plaintiff  claims  that  it  is  entitled  to  Judgment  on  the  first  cause 
of  action  for  $134.68,  with  interest  thereon  from  March  18,  1918,  and  Judg- 
ment on  the  second  cause  of  action  for  $53.02,  with  interest  thereon  from 
March  1,  1916. 
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''Defendant  claims  that  the  plaintiff's  claims  should  be  dismissed,  or,  if 
plaintiff's  claims  be  allowed,  then  that  defendant  should  have  judgment 
against  plaintiff  in  the  same  amount,  as  damages  for  plaintiff's  negligence. 

''14.  The  parties  agree  that  the  court  shall  render  such  judgment  as  shall 
be  proper  on  the  above  facts." 

Summarized,  the  parties  stipulated  in  the  agreed  statement  of  facts 
that  the  sugar  embraced  in  the  first  cause  of  action  was  delivered  by 
the  defendant  to  the  plaintiflf  on  March  7,  1918,  under  what  is  known 
as  an  order  notify  bill  of  lading  with  freight  diarges  to  be  collected. 
The  sugar  referred  to  in  the  first  cause  of  action,  consigned  by  the 
defendant  to  itself  at  Lewiston,  Me.,  was  upon  delivery  of  the  notify 
bill  of  lading,  delivered  by  the  plaintiflf  to  the  Lewiston  Confectionery 
Company  without  requiring  said  company  to  pay  the  freight  charges 
thereon.  The  confectionery  company  had  become  the  holder  of  said 
bill  of  lading,  and  presented  the  same  to  the  railroad  company  and 
received  the  sugar,  notwithstanding  the  fact  that  upon  the  bill  of  lad- 
ing there  was  a  statement  that,  if  transportation  charges  were  to  be 
prepaid,  there  should  be  written  or  stamped  thereon  the  words  "To  be 
prepaid,"  and,  notwithstanding  the  fact  that  said  words  were  neither 
stamped  nor  written  upon  the  bill  of  lading,  the  plaintiff  delivered  said 
sugar  to  the  confectionery  company  without  requiring  the  payment  of 
the  freight  charges  thereon.  It  was  not  until  over  two  years  later  that 
the  defendant  was  informed  that  the  freight  diarges  were  not,  in  fact 
collected  of  the  Lewiston  Confectionery  Company  by  the  plaintiff. 
At  the  time  of  tEe  delivery  of  the  sugar  to  the  notify  party,  namely, 
the  Lewiston  Confectionery  Company,  said  company  was  solvent,  and 
plaintiff's  freight  charges  for  the  transportation  of  said  sugar  could 
then  have  been  collected ;  but,  in  the  meantime,  and  before  the  defend- 
ant was  informed  of  the  fact  that  the  plaintiff  had  delivered  said  sugar 
without  collecting  the  freight  charges  thereon,  the  confectionery  com- 
pany became  insolvent  and  went  out  of  business. 

The  same  condition  prevailed  as  to  the  second  cause  of  action. 
There  the  sugar  was  shipped  September  1,  1916,  under  a  like  order 
notify  bill  of  lading  with  freight  charges  to  be  collected,  and  it  was 
not  until  March  19,  1920,  that  the  defendant  learned  that  the  freight 
charges  thereon  had  not  been  collected  from  the  Maplewood  Com- 
pany, at  Wilkes-Barre,  Pa.,  the  notify  party  to  whom  said  bill  of  lading 
had  been  indorsed.  As  in  the  case  of  the  Lewiston  Confectionery 
Company,  the  Maplewood  Company  was  solvent  at  the  time  of  the 
delivery  to  it  of  said  sugar,  and  the  freight  charges  for  transportation 
thereof  could  have  been  then  collected  from  it.  When  the  defendant 
was  first  informed  that  the  plaintiff  had  not  collected  said  freight  of 
the  Maplewood  Company,  said  company  had  become  wholly  insolvent. 

It  is  the  contention  of  the  plaintiff  that  it  could  collect  its  freight 
charges  from  either  the  consignor  or  the  consignee,  which,  in  this  in- 
stance, is  the  same  party,  namely,  the  Federal  Sugar  Refining  Com- 
pany. The  defendant,  on  the  other  hand,  contends  that,  these  sugars 
having  been  sold  under  order  notify  bills  of  lading,  the  plaintiff  should  • 
not  have  relinquished  possession  of  the  goods  to  the  notify  party  in  ei- 
ther case  until  the  freight  charges  for  transportation  thereof  were  paid. 

The  office  of  order  notify  bills  of  lading,  as  used  in  these  two  trans- 
actions, is  quite  evident.    It  is  provided  upon  the  face  of  such  a  bill 
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of  lading  that  the  surrender  of  the  original,  properly  indorsed,  shall 
be  required  before  delivery  of  the  property  covered  thereby.  Under 
such  a  bill  of  lading  the  buyer  cannot  obtain  possession  of  the  property 
until  the  seller  has  received  paymcnt^md  by  indorsement  has  trans- 
ferred the  title  thereto  to  the  buyer.  Upon  the  face  of  such  bill  of 
lading  there  also  appears  the  provision,  ibove  mentioned,  that,  if  charg- 
es are  to  be  prepaid,  £here  must  be  stamped  or  written  upon  the  face  of 
the  bill  the  words  "To  be  prepaid."  In  other  words,  that  if  the  freight 
charges  are  to  be  paid  by  the  shipper,  the  indorsement  thereon  must  so 
indicate.  Unless  the  bill  is  stamped  "To  be  prepaid,"  then,  of  course, 
the  freight  charges  are  to  be  collected  from  the  buyer  before  the  goods 
are  turned  over  to  him.  In  this  case  the  buyer  is  the  notify  party.  In 
neither  of  the  two  instances  involved  in  this  controversy  was  the  bill 
of  lading  so  stamped.  This  was  an  indication  that  the  freight  charges 
were  not  included  in  the  price  which  the  defendant  was  to  receive  from 
its  customer,  but  were  to  be  collected  by  the  plaintiflF,  the  carrier,  be- 
fore the  goods  were  turned  over  to  the  purchaser. 

[1]  Owing  to  the  fact  that  the  plaintiflf's  shipping  agent  at  Yonkers 
had  in  each  case  erroneously  waybilled  the  freight  charges  on  the  sug- 
ars as  prepaid,  the  plaintiff,  disregarding  the  plain  provision  of  the  bill 
of  lading  delivered  to  it  to  collect  the  freight  charges  from  the  pur- 
chaser, turned  over  the  goods  to  the  defendant's  customer  without 
collecting  such  charges.  The  effect  of  such  action  on  the  part  of  the 
railroad  company  was  to  defeat  the  very  purpose  for  which  the  defend- 
ant shipped  the  sugars  under  the  form  of  bill  of  lading  used.  The 
plaintiff  should  have  demanded  of  the  notify  party  in  each  case  the 
payment  of  said  freight  charges  before  turning  over  the  merchandise  to 
said  parties,  respectively.  Unquestionably  the  defendant  believed  that 
the  plaintiff  would  follow  instructions  and  collect  the  freight  charges 
from  the  purchaser  of  the  goods.  The  purchase  price  of  the  sugars 
was  collected  by  the  defendant  before  delivery  of  the  bill  of  lading. 

We  think  it  had  an  entire  right  to  rdy  upon  the  carrier  to  collect 
the  freight  of  the  purchaser  before  delivering  the  goods.  The  failure 
to  collect  such  charges  was  due  solely  to  the  carrier's  negligence.  At 
the  time  of  the  delivery  of  the  sugar  in  each  case,  the  customer  was  sol- 
vent, and  said  freight  charges  would  have  been  paid  by  it  upon  demand. 
If  pa3mient  of  the  charges  was  refused,  the  railroad  company  would 
have  had  a  lien  upon  the  sugar  therefor.  Owing  to  the  insolvency  of 
the  buyers,  the  defendant  is  now  powerless  to  recover  the  freight  or  to 
reimburse  itself  from  the  buyers  for  such  charges.  If  the  plaintiff 
should  now  be  permitted  to  collect  of  the  defendant  said  freight  charg- 
es, the  defendant  would  lose  a  part  of  the  sales  price  of  its  sugars 
through  no  fault  of  its  own,  but  solely  by  reason  of  the  negligence  of  the 
plaintiff.  ' 

Ordinarily  the  consignor  would  be  primarily  liable  for  these  freight 
charges.  The  contract  of  shipment  was  made  between  the  defendant 
and  the  plaintiff.  Nevertheless  we  think,  under  the  form  of  order  no- 
tify bill  of  lading  under  which  these  sugars  were  shipped,  the  carrier 
should  not  be  permitted  to  recover  of  the  shipper  the  freight  charges 
for  transporting  said  merchandise,  when,  through  its  own  acts  of  n^- 
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ligence  it  has  prejudiced  tlie  shipper  from  requiring  payment  thereof 
by  the  purchaser.  While,  under  authorities  upon  which  the  plaintiff 
relies,  the  carrier  cannot  bind  itself  to  collect  freight  charges  only  from 
the  consignee,  it  does  not  neces^rily  follow  that,  under  the  form  of  or- 
der notify  bill  of  lading  used  in  these  shipments,  the  carrier  may  not 
bind  itself  to  deliver  the  goods  only  to  the  consignee,  unless  the  notify 
party  or  purchaser  of  the  bill  of  lading  pays  such  freight  charges.  It 
must  be  borne  in  mind  .that  in  this  case  the  shipper,  or  consignor,  is 
also  the  consignee,  and  that,  tmder  the  peculiar  form  of  the  order  no- 
tify bill  of  lading  used  in  these  cases,  the  consignment  of  the  merchan- 
dise was  to  the  defendant,  and  the  carrier  was  only  authorized  to  de- 
liver the  sugars  upon  surrender  of  the  original  order  bill  of  lading, 
properly  indorsed  and  in  conformity  with  its  plain  provisions  as  to  the 
payment  of  the  freight  charges. 

[2]  Many  authorities  are  cited  by  the  plaintiff  in  support  of  its  con- 
tention that  the  consignor  of  freight  shipped  in  interstate  commerce 
is  primarily  liable  for  the  freight  charges,  and  is  not  relieved  of  that 
liability  because  of  the  failure  of  the  carrier  to  collect  such  charges 
of  the  consignee  or  person  to  whom  the  property  is  delivered.  So  far 
as  we  have  been  able  to  ascertain,  none  of  the  authorities  cited  by  the 
plaintiff  arose  upon  an  order  notify  bill  of  lading  such  as  that  under 
which  the  shipments  in  suit  were  made.  Unquestionably,  imder  a 
straight  bill  of  lading  and  under  tihe  provisions  of  the  Interstate  Com- 
merce Act  24  Stat.  379,  c.  104,  as  amended  (U.  S.  Comp.  St.  §  8563  et 
seq.),  as  applied  by  the  federal  courts,  the  consignor  would  be  primarily 
liable  for  the  freight  charges,  and^  the  courts  have  held  that  under  said 
Interstate  Commerce  Act  a  carrier  would  not  be  estopped  from  collect- 
ing the  freight  charges  from  the  shipper,  although  it  had  agreed  to  col- 
lect the  same  from  tfie  consignees  and  from  no  other  person, 

[3]  The  Interstate  Commerce  Act  was  enacted  for  the  purpose  of 
preventing  unjust  discrimination  by  common  carriers  in  favor  of  cer- 
tain shippers ;  but  the  shipments  in  the  case  at  bar,  we  think,  involve  an 
entirely  different  proposition.  Here  the  consignor  and  the  consignee 
are  one  and  the  same,  while  the  notify  party  was  the  one  to  whom  the 
goods  were  to  be  delivered  by  the  carrier,  upon  surrender  of  the  bill 
of  lading  and  payment  of  the  freight  rates.  We  think  the  contention 
of  the  defendant  that,  under  the  peculiar  form  of  the  bill  of  lading 
under  which  these  goods  were  transported,  the  carrier  had  no  right,  to 
the  prejudice  of  the  defendant,  to  surrender  possession  of  the  sugars 
without  collecting  the  freight  rates  from  the  notify  parties,  is  sound* 
In  the  case  of  Wells  Fargo  &  Co.  v.  Cuneo  (D.  C.)  241  Fed.  727,  Dis- 
trict Judge  Mayer  very  properly  held  that  it  was  the  duty  of  the  car- 
rier to  collect  the  charges,  **and  if  the  consignee  will  not  pay,  plaintiff 
is  not  called  upon  to  sue  the  consignee,  but  may  look  tp  the  shipper." 
Undoubtedly  the  rule  stated  by  Judge  Mayer  is  correct,  but  there  is  no 
inconsistency  with  such  rule  in  holding  that,  where  the  carrier  has  is- 
sued an  order  notify  bill  of  lading  in  which  the  shipper  is  named  as  the 
consignee,  such  goods  shall  not  be  delivered  to  a  third  party,  namely,-  the 
notify  party,  in  violation  of  the  carrier's  duty  to  the  shipper  to  hold 
the  goods  until  the  freight  charges  were  paid. 
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We  do  not  think  the  authorities  cited  by  the  plaintiff  reach  this  point. 
Plaintiff's  authorities  support  the  sound  principle  that  a  carrier  must 
not,  by  any  device,  depart  from  its  published  rates.  There  is  no  vio- 
lation of  the  Interstate  Commerce  Act,  nor  anv  departure  from  pub- 
lished rates,  in  holding  the  carrier  liable  for  oelivering  th6  merchan- 
dise of  the  consignor-consignee  to  a  third  party  without  collecting  the 
freight.  The  question  presented  upon  this  submission  is  whether  or  not 
a  carrier  may  claim  the  published  rates  from  the  shipper  wheri,  con- 
trary to  the  plain  provisions  of  the  order  notify  bill  of  lading,  such 
carrier  has  negligently  turned  over  the  goods  to  the  notify  party  with- 
out exacting  payment  from  it  of  the  published  rates. 

Many  cases  are  cited  by  the  plaintiff  that  the  consignor  is  primarily 
liable  for  the  freight  charges,  and  that  the  carrier  cannot,  by  any  act, 
estop  itself  from  collecting  such  charges  from  the  consignor.  The  deci- 
sions are  upon  the  theory  that  to  permit  a  carrier  to  make  a  contract 
otherwise  than  to  collect  the  freight  charges  from  the  consignor  would 
be  to  remove  every  statutory  obstacle  to  discrimination  or  rebating 
which  the  Interstate  Commerce  Act  seeks  to  prevent.  The  Interstate 
Commerce  Act  forbids  discrimination  against  a  shipper,  and  if  a  car- 
rier is  to  be  permitted  to  lull  a  shipper  into  believing  that  it  has  col- 
lected the  freight  charges,  pursuant  to  the  plain  terms  of  the  contract 
of  sale  and  of  the  order  notifv  bill  of  lading  under  which  the  shipment 
was  made,  and  then,  years  after,  recover  from  the  shipper  the  freight 
charges,  thus  depriving  the  shipper  of  a  part  of  the  agreed  sales  price, 
surely  a  most  unjust  discrimination  against  the  shipper  would  result. 

In  the  shipments  involved  in  this  submission,  the  goods  were  sold 
upon  contract  that  the  purchaser  would  pay  the  freight  charges.  The 
goods  were  shipped  under  an  order  notify  bill  of  lading,  under  the 
terms  of  which  the  carrier  had  no  right  to  part  with  possession  of  the 
goods,  except  upon  payment  of  such  charges.  Over  two  years  later, 
and  after  its  customers  had  become  insolvent  and  the  charges  uncol- 
lectable  from  them,  the  shipper  learned,  for  the  first  time,  that  the  car- 
rier had  delivered  the  goods  contrary  to  the  terms  of  the  order  notify 
bill  of  lading  and  without  exacting  the  payment  of  the  freight  rates 
thereon.  We  think  that  to  permit  the  carrier,  at  so  late  a  date,  to  col- 
lect such  freight  from  the  shipper,  would  violate  the  spirit  of  the  In- 
terstate Commerce  Act,  and  allow  an  unjust  discrimination  against  the 
shipper.  Such  a  course  would  afford  carriers  an  easy  way  to  discrimi- 
nate, by  exacting  the  payment  of  freight  from  notify  parties  under 
order  notify  bills  of  lading  of  favored  Slippers,  while  unfavored  ship- 
pers might  bt  called  upon,  months  after  they  had  settled  with  their 
customers,  for  the  pajrment  of  freight  rates  which  the  customer  had 
agreed  to  pay. 

We  do  not  think  the  Interstate  Commerce  Act  as  amended  is  involved 
in  this  controversy,  but  the  real  question  to  be  determined  is  whether  a 
carrier  may  collect  freight  charges,  where  it  has,  negligently  and  con- 
trary to  the  plain  provisions  of  the  bill  of  lading  imder  which  the  goods' 
were  shipped,  turned  the  same  over  to  a  purchaser  without  requiring 
the  payment  of  the  freight.  Yazoo  &  M.  V.  Ry.  Ca  v.  Zemurray,  238 
Fed.  789. 151  C.  C.  A.  639. 
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The  cases  cited  by  the  plaintiff  in  support  of  the  principle  that  the 
mistake  of  an  agent  in  quoting  a  wrong  rate  does  not  relieve  a  shipper 
from  paying  the  published  rates  have,  we  think,  no  apjflication  to  the 
question  presented  in  the  case  at  bar.  Here  the  issue  is  not  a  depar- 
ture from  a  published  rate,  but  whether  a  carrier  may  disregard  the 
provisions  of  an  order  notify  bill  of  lading  carrying  the  published  rate 
and  lawfully  issued  tmder  authority  of  t^e  Interstate  Commerce  Com- 
mission. , 

[4]  Even  though  the  plaintiff  might  be  right  in  its  contention  that, 
even  under  the  circumstances  and  notwithstanding  its  negligent  acts 
and  violation  of  its  contract,  the  carrier  may  have  a  cause  of  action 
against  the  shipper  to  recover  the  freight,  nevertheless  we  think  that 
the  shipper  may  counterclaim  a  like  amount  as  the  damages  which  it 
suffered  by  reason  of  the  surrender  by  the  carrier  of  possession  of  its 
merchandise  to  the  order  notify  parties  without  requiring  the  payment 
of  the  freight  charges  thereon.  If  the  plaintiff  is  to  be  permitted  to 
collect  of  the  defendant  the  freight  charges  for  transporting  said  mer- 
chandise to  the  purchasers,  then,  to  that  extent,  through  plaintiflfs 
negligence  and  unauthorized  act  in  delivering  the  sugars  to  the  pur- 
chasers without  requiring  pajmient  of  the  freight  charges  thereon,  the 
defendant  is  to  be  deprived  of  the  sales  price  for  its  merchandise.  Un- 
der such  circumstances  we  think  the  defendant  should  be  permitted 
to  counterclaim  therefor  against  the  plaintiflf's  cause  of  action.  Wells 
Fargo  &  Co.  v.  Cuneo  (D.  C.)  241  Fed.  727;  Payne  v.  Clarke  (D.  C.) 
271  Fed.  525 ;  Chicago  &  N.  W.  Ry.  Co.  v.  E.  C.  Tecktonius  Mfg. 
Co.  (D.  C.)  262  Fed.  715.  In  Wells  Fargo  &  Co.  v.  Cuneo,  supra.  Judge 
Mayer,  said,  at  page  729 : 

'The  demurrer  to  the  counterclaim  Ib  Interposed  on  the  ground  that.  In  an 
action  by  an  interstate  carrier  to  recover  its  charges,  a  defmdant  cannot 
counterclaim  for  damages  to  the  shipment,  because  the  Interstate  Ck>mmeroe 
Act  requires  the  carrier  to  collect  its  lawful  charges  and  to  accept  only  money 
in  payment.  ♦  ♦  ♦  The  provisions  of  the  act  in  question  were  never  in- 
tended to  deprive  a  shipper  or  consignee  of  his  lawful  remedies  against  the 
carrier  for  such  breaches  or  wrongful  acts  as  the  carrier  may  have  committed. 
The  policy  of  the  law  is  to  settle  germane  disputes  in  one  Utigation,  and  this 
counterclaim  fully  accords  with  the  New  Tork  practice  in  that  regard.  When 
the  carrier  has  found  a  defendant  in  one  jurisdiction  and  has  brought  Its 
action  there,  it  would  be  most  unjust  to  force  such  a  defendant  to  go  to  an- 
other jurisdiction  to  assert  his  rights  and  claims  in  an  Independent  action; 
and  if,  on  the  other  hand,  both  parties  are  in  the  same  jurisdiction,  it  would 
be  the  height  of  absurdity  to  require  two  actions  to  be  brought  where  the  con- 
troversy could  be  disposed  of  in  one.  Obviously,  if  the  parties  intended  to 
evade  the  statute  by  an  unlawful  compromise,  they  could  do  it  as  easily  t^ 
the  medium  of  two  law  suits  as  they  could  In  one.  So  that  really  what  the 
contention  comes  down  to  is  that  the  shipper  would  be  deprived  of  his  rights ; 
for,  if  the  right  to  counterclaim  for  damages  is  denied  to  him,  I  cannot  ap- 
preciate any  theory  on  which  he  could  be  permitted  to  assert  precisely  the 
same  claim  for  damages  In  an  independent  .lawsuit  Indeed,  such  a  con- 
struction as  plaintiff  here  urges  would  give  to  carriers,  under  some  drcnm- 
stances,  an  undue  advantage,  and  might  readily  work  an  Injustice  upon  ship- 
pers and  consignees  never  contemplated  by  the  statute." 

It  follows,  therefore,  that  the  plaintiff's  claims  should  be  dismissed, 
and  that  the  defendant  should  have  judgment  against  the  plaintiff  ac- 
cordingly.   Settle  order  on  notice.    AH  concur. 
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MoKEEVER  v.  ARONOW  at  al. 

(Supreme  Cotirt,  Appelate  Term,  First  Department    June  9,  1D22.) 

Landlord   and  taaaat  «s»34(3)— Taaaat  oaiiot  ratolnd  laasa   wblla  ratalalag 
poasatsloB  of  pramlsoa. 

Where  the  landlord  made  fiilse  repreaentations  in  obtaining  the  leaae^ 
the  tenant  haa  a  right  to  rescind  the  oontract,  but  to  effect  such  leads- 
sion  the  tenant  must  give  up  poaseaslon  of  the  premlaea. 

Appeal  from  Mtinicipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceeding  by  Florence  G.  McKeever,  landlord,  against 
Harry  Aronow  and  another,  doing  business  as  Aronow  Bros.,  tenants. 
Judgment  for  the  defendants,  entered  on  verdict,  and  plaintiff  appeals. 
Judgment  reversed. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN.  JJ. 

Norwood  &  Walsh,  of  New  York  Qty  (Thomas  L.  Walsh,  of  New 
York  City,  of  counsel),  for  appellant. 

Jacob  J.  Lazaroe,  of  New  York  City  (Arthur  C  Mandel,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  In  this  summary  proceeding  for  nonpayment  of 
rent  of  a  loft  for  the  month  of  December,  1921,  the  tenants  set  up  as 
a  defense  that  the  lease  was  made  as  the  result  of  the  fraudulent  rep- 
resentation of  the  landlord  that  another  tenant  of  the  same  building 
had  agreed  to  pay  $8,500  a  year  for  the  tenants'  loft,  and  that  by  rea- 
son of  such  representation  the  tenants  agreed  to  renew  the  lease  at  said 
amiual  rental  of  $8,500.  Under  the  renewal  lease  the  tenants  paid  rent  . 
from  February  to  December,  1921,  when,  as  claimed,  they  learned  that 
the  representation  was  untrue.  A  counterclaim  for  damages  for  the 
allied  fraud  was  withdrawn  on  the  trial 

Assuming  that  the  jury  was  authorized  in  finding  that  the  alleged 
representation  was  fraudulent,  the  tenants  could  have  availed  of  the 
fraud  as  a  defense  by  rescinding  the  contract.  To  effect  such  rescis- 
sion, however,  it  was  necessary  for  them  to  give  up  possession  of  the 
premises.  A  party,  while  he  may  retain  possession  aniobtain  his  dam- 
ages for  fraud,  cannot  rescind  while  retaining  the  fruits  of  the  con- 
tract. Pryor  v.  Foster,  130  N.  Y.  171,  29  N.  E.  123;  Edgar  A.  Levy 
Leasing  Co.  v.  Siegel,  230  N.  Y.  634,  637,  130  N.  E.  923;  Stayton 
Realty  Corporation  v.  Rhodes,  200  App.  Div.  108,  192  N.  Y.  Supp.  683 ; 
Driggs  V.  Hendrickson,  89  Misc.  Rep.  421,  151  N.  Y.  Supp.  858.  In 
die  case  at  hand  the  tenants  did  not  give  up  possession,  claiming  that  it 
was  sufficient  to  offer  to  restore  possession  to  the  landlord,  and  in  this 
position  they  were  sustained  by  the  court  below. 

Final  order  reversed,  with  $30  costs,  and  final  order  directed  in  fa- 
vor of  the  landlord,  with  costs,  without  prejudice  to  the  tenants'  aJ- 
leged  counterclaim. 
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U  &  M.  HOLDING  CO.  V.  KARP. 
(Supreme  Oonrt,  Appellate  Term,  First  Department    Jnne  9,  1922.) 

1.  Landlord  and  tenant  «=»25(5)— Signing  of  lea%e  by  tenant  on  eondltion  that 

landlord  make  certain  repairs  held  a  mere  offer  to  lease. 

Where  defendant  signed  a  lease,  to  take  effect  at  a  fotnre  date,  and 
plaintiff's  agent  signed  a  memorandum  stating  that  defendant  slgnei}  the 
lease  on  condition  that  the  owner  should  make  certain  repairs,  and,  if 
owner  refused  to  do  so,  the  lease  would  be  returned,  such  {lapera  con- 
stituted an  offer  personally  made  by  defendant  to  plaintiff's  agent,  con- 
templating, an  acceptance. 

2.  Landlord  and  tenant  ^=s>l8(3)— Evidenoe  held  Insufficient  to  show  that  a  lease 

had  been  made. 

Where  a  lease  which  was  to  take  effect  at  a  future  date,  was  signed 
and  delivered  to  the  landlord's  agent  on  condition  that  the  landlord  make 
certain  repairs,  evidence  held  insufficient  to  show  that  the  landlord  ao> 
cepted  tbe  lease,  so  as  to  make  a  binding  contract. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ipifth  Dis- 
trict. %f 

Action  by  the  L.  &  M.  Holding  Company  against  Hyman  Karp. 
Judgment  for  plaintiff  in  the  Municipal  Court,  after  trial  by  the  court 
without  a  jury,  and  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

H.  &  J.  J.  Lesser,  of  New  York  City  (Harry  Yarm,  of  New  York 
City,  of  counsel),  for  appellant. 

Davis,  Symmes  &  Schreiber,  of  New  York  City  (Harry  H.  Thur- 
low,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1]  This  action  was  brought  to  recover  rent  for  the 
month  of  October,  1921,  of  an  apartment  in  plaintiff's  building.  On 
June  15,  1921,  defendant,  who  was  a  tenant  in  plaintiff's  building, 
signed  a  lease  for  a  new  term,  to  begin  October  1,  1921.  Plaintiff  land* 
lord's  agent,  at  the  time  the  new  lease  was  signed,  signed  the  following 
memorandum : 

"It  is  agreed  that  Mr.  Katp  has  signed  lease  upon  condition  that  the  owner 
will  shellac  hardwood  floors,  will  do  over  kitchen  entire  as  new,  resUver 
radiators,  and  supply  a  set  of  light  shades  for  all  windows.  It  owners  re- 
fuse to  accept  this,  I  am  to  return  the  leases  to  Mr.  Karp. 

"6/15/21.  [Signed]  B.  T.  Anderson.- 

Defendant's  testimony  is  that  he  never  heard  from  the  landlord,  that 
until  September  29th  nothing  whatever  was  done  on-  the  premises, 
and  he  thereupon  moved  out.  Anderson,  on  the  other  hand,  testified 
that  the  new  lease  was  signed  by  the  landlord,  embodying  substantially 
the  terms  specified  in  the  receipt,  and  that  he  personally  mailed  it  to 
the  defendant.    He  said : 

"I,  personally,  wrote  a  letter  and  mailed  it  in  my  office.  Q.  In  a  properly 
addressed  envelope,  postage  prepaid?    A.  Yes,  sir." 

He  also  testified,  at  another  stage  of  the  trial,  that  he  had  personally 
handed  the  copy  of  the  lease  signed  by  the  landlord  to  the  defendant : 
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"It  was  left  at  the  building  for  him;  I  went  before  that;  I  ddlrered  it 
{personally  to  hl|n." 

[2]  This  divergence  is  fatal.  The  cflfect  of  the  signature  of  the 
lease  by  defendant  and  its  delivery  to  Anderson  upon  the  conditions 
contained  in  the  receipt  was  to  constitute  the  two  papers  an  oflfer  per- 
sonally made  by  defendant  to  plaintiff's  agent  It  contemplated  an 
acceptance  to  be  conveyed  in  the  same  manner.  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285.  If  plaintiff  took  the  responsibility  of 
transmitting  its  acceptance  by  mail,  it  was  bound  to  prove  that  the 
communication  was  received.  In  this  case,  however,  the  inference 
which  may  be  drawn  from  proper  mailing  is  negatived  by  the  contra- 
dictory evidence  that  it  was  personally  deUvered.  Under  such  circum- 
stances, it  cannot  be  said  that  plaintiff  has  sustained  the  burden  of 
proving  that  any  contract  was  made. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event 

GUY,  J.,  concurs. 

MULLAN,  J.,  concurs  for  reversal,  but  votes  to  dismiss  the  com- 
plaint, upon  the  groimd  that  the  minds  of  the  parties  did  not  meet  in 
respect  of  the  window  shades. 


^1  App.  Div.  451) 

In  re  INTERNATIONAL  INS.  CO. 

ROPES  V.  INTERNATIONAL  INS.  CO. 

(Supreme  Ocnirt,  Appellate  Division,  Vimt  Department    June  2,  1922.) 

Receivers  «s>64— Appolntmeat  of  new  receiver  held  act  proper  remedy  of  ored* 
Iter  after  dltcharge  of  receiver,  but  application  to  city  chamberlala  or  state 
treasurer.  , 

Where  the  receiver  of  an  insurance  compdny  had  been  discharged 
after  paying  the  assets  in  his  hands  to  the  city  chamberlain,  the  remedy 
of  a  creditor  was  not  by  the  appointment  of  a  new  receiver,,  but  was  by 
proceedings  to  have  the  chamberlain  directed  to  pay  his  claim  if  the 
chamberlain  still  retained  the  deposit,  or  if  the  money  had  been  deposit- 
ed with  the  state  treasurer  by  application  for  an  order  requiring  the 
treasurer  to  pay  the  daim. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Reuben  W.  Ropes  against  the  International  Insurance 
Company.  On  petition  by  Keith  Bros.,  Inc.,  a  creditor,  for  the  appoint- 
ment of  a  receiver  of  the  International  Insurance  Company  in  place 
of  George  P.  Slade,  the  former  receiver.  From  an  order  granting  the 
motion,  and  appointing  Harry  K.  Davis  as  such  receiver,  and  requir- 
ing all  banks  or  trust  companies  having  assets  or  funds  in  their  posses- 
sion or  control  to  the  credit  of  the  proceeding,  or  of  the  corporation, 
or  of  its  receiver,  to  deliver  the  same  forthwith  to  the  receiver  appoint- 
ed by  the  order,  and  appointing  a  referee  to  take  proof  and  advise  the 
court  with  respect  to  the  names  and  addresses  of  policy  holders,  credi- 
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tors,  and  stockholders  entitled  to  share  in  the  distribution  of  the  afore- 
said assets,  and  in  what  priority  and  proportion,  the  Attorney  General 
appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
SMITH,  and  GREENBAUM,  JJ. 

Charles  P.  Robinson,  Deputy  Atty.  Gen.  (Charles  D.  Newton,  Atty. 
Gen.),  for  appellant. 
A.  Frank  Cowen,  of  New  York  City,  for  petitioner  respondent. 

LAUGHLIN,  J.  The  petition  upon  which  the  order  was  granted 
shows  that  by  an  order  made  in  the  above-entitled  action  on  the  12th 
of  November,  1872,  and  in  the  above-entitled  proceeding  on  the  19th 
day  of  November,  1872,  Jarvis  Slade  was  appointed  receiver  of  the 
property  of  the  corporation  pending  steps  for  its  dissolution;  that 
during  said  receivership  80  per  cent,  of  the  claims  of  creditors  were 
paid,  and  the  receiver's  accounts  were  passed,  and  he  was  credited 
with  his  fees  and  expenses,  and  thereafter  he  presented  to  the  court  a 
petition  requesting  that  he  be  permitted  to  resign,  owing  to  ill  health, 
and  that  another  receiver  be  appointed  in  his  place,  and  thereupon  his 
son,  George  P.  Slade,  was  so  appointed  by  an  order  made  on  the  3d  of 
May,  187/,  tmder  which  the  first  receiver  accounted  and  turned  over 
the  property  in  his  hands  to  his  successor;  that  a  few  months  thereaft- 
er the  substituted  receiver  filed  his  account,  which  was  passed  upon 
by  a  referee,  and  after  the  payment  of  counsel  fees,  receiver's  fees, 
and  other  expenses,  it  appeared  that  the  assets,  which  amounted  to 
$17,366.19  when  his  predecessor's  accounts  were  passed  in  April,  1876, 
had  been  reduced  to  about  $5,500,  and  tfie  petition  charged  that  the 
difference  between  these  amounts  }iad  been  dissipated  by  the  failure 
of  the  first  receiver  properly  to  effect  his  discharge  following  the  settle- 
ment of  his  accounts  in  April,  1876 ;  that  instead  of  declaring  a  divi- 
dend in  favor  of  the  creditors,  and  so  distributing  the  said  balance  of 
$5,500,  the  balance  *then  in  the  hands  of  the  receiver,  aggregating  $5,- 
553.41,  was  by  order  of  the  court,  made  without  notice  to  the  credi- 
tors, deposited  with  the  chamberlain  of  the  city  of  New  York  on  the 
29th  of  December,  1877. 

The  petitioner  shows  that  there  is  a  balance  of  $50.40  owing  on  its 
claim,  and  leaves  it  to  be  inferred  that  said  amount  is  still  held  by  the 
chamberlain  pursuant  to  said  order,  and  it  asks  that  a  receiver  be  ap- 
pointed to  take  over  and  distribute  the  funds  of  the  company,  to  the 
end  that  the  individual  creditors  may  be  saved  the  expense  incident 
to  an  application  to  have  their  shares  thereof  determined.  The  order 
was  made  on  the  petition  and  upon  all  of  the  papers  and  the  proceed- 
ings herein,  and  the  record  contains,  following  the  petition,  the  peti- 
tion of  the  first  receiver  for  the  final  settlement  of  his  account,  the  or- 
der appointing  the  substituted  receiver,  the  report  of  the  referee  pass- 
ing his  accounts,  and  the  order  confirming  the  report,  the  report  of  the 
referee  on  the  settlement  of  the  accounts  of  the  substituted  receiver, 
the  order  confirming  the  same,  the  petition  for  the  discharge  of  the 
substituted  receiver,  showing  that  he  had  deposited  said  amount  with 
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the  chamberlain  purstiant  to  the  order  of  the  court,  and  the  order  dis- 
charging him. 

An  affidavit  made  by  the  Deputy  Attorney  General  in  opposition  to 
the  motion  shows  the  account  of  the  chamberlain  with  respect  to  said 
fund  so  deposited  with  him,  and  that  the  balance  now  claimed  to  be 
owing  to  the  petitioner  was  paid  on  the  21st  of  November,  1878,  and 
that  various  other  creditors  pursuant  to  orders  of  the  court  were  paid, 
and  that  a  balance  of  $3,986.04  remaining  in  the  hands  of  the  chamber- 
lain oo  the  10th  of  November,  1910,  was  paid  into  the  state  treasury 
by  the  chamberlain  on  the  12th  of  November,  1910.  That  affidavit 
further  shows  that  the  moneys  were  so  dQ>osited  with  the  chamberlain 
subject  to  the  further  order  of  the  court,  and  that  the  fund  was  suffi- 
cient to  pay  in  full  the  unpaid  claims  of  the  creditors  of  the  company, 
and  that  those  claims  were  set  forth  in  the  statement  annexed  to  the 
report  of  the  referee  on  the  settlement  of  the  accounts  of  the  substi- 
tuted receiver;  and  that  the  eflFect  of  the  order  was  to  deposit  the 
money  to  the  credit  of  the  several  creditors,  and  that  from  time  to  time 
the  chamberlain,  pursuant  to  orders  of  the  court  made  on  their  appli- 
cation, paid  the  claim  so  far  as  applications  for  such  pa)mients  were 
made,  and  that  notice  of  the  applications  were  given  to  the  Attorney 
General  and  are  on  file  in  his  office,  and  among  others  is  a  notice  of 
an  application  made  by  the  petitioner  on  December  9,  1899,  for  the  pay- 
ment of  said  balance  of  $50.42  owing  to  it. 

Presumably  the  chamberlain  so  paid  over  the  balance  in  his  hands  to 
the  state  treasurer  pursuant  to  a  statute  or  an  order  of  the  court ;  but 
no  statute  or  order  is  referred  to  or  set  forth.  Doubtless  it  was  pur- 
suant to  section  44  of  the  State  Finance  Law  (Consol.  Laws,  c.  56)  and 
section  751  of  the  Code  of  Civil  Procedure,  now  section  137  of  the 
Civil  Practice  Act.  It  is  not  claimed,  however,  that  the  fund  applicable 
to  the  pajrment  of  the  petitioner's  claim  was  paid  into  the  state  treasury. 
The  only  claim  in  that  regard  made  by  the  appellant  is  that  it  was  paid 
by  the  chamberlain ;  and  the  only  evidence  of  that  is  the  petitioner's 
notice  of  application  for  an  order  for  such  payment  on  the  9th  day  of 
December,  1899,  and  the  chamberlain's  account,  crediting  him  with  the 
pa)mient  thereof,  on  the  21st  of  November,  1878.  There  is  no  evidence 
that  the  company  has  any  funds  in  the  hands  of  a  trust  company  or 
bank. 

It  is  manifest  that  the  petitioner  has  mistaken  its  remedy.  If  the  bal- 
ance of  its  claim  has  not  been  paid,  its  remedy,  if  it  claims  that  the  fund 
is  still  in  the  hands  of  the  chamberlain,  is  an  application  for  an  order 
requiring  the  chamberlain  to  pay  it  over;  and  if  it  claims  that  the 
fimd  has  been  deposited  with  the  state  treasurer,  then  its  remedy  is  an 
application  to  the  court  for  an  order  requiring  that  official  to  pay  it. 
Tlieref ore  on  no  views  of  th^  facts  was  the  petitioner  entitled  to  the 
order  from  which  the  Attorney  General  appeals. 

It  follows. that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    AH  concur. 
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FINKELSTEIN  ftt  al.  v.  DORFMAN  et  al. 

(Supreme  Oonrt,  Appellate  Term,  First  Department    June  0»  1922.) 

Bailment  ^=s>l 8(1)— Whether  goode  or  which  labor  bad  beea  performed  had  been 
delivered  held  Immaterial,  where  tender  refused. 

In  an  action  for  labor  performed,  where  defiendants  delivered  goods 
to  plaintiffs  to  be  mad^e  Into  capes,  and  plaintiffs  performed  the  work 
and  tendered  delivery,  whldi  was  refused,  whether  plaintiffs  left  the 
goods  on  defendants'  premises  or  took  them  back  was  Immaterial,  for  in 
either  event  plaintiffs  were  entitled  to  recover. 

Appeal  from  Municipal  Cotirt,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Max  Finkelstein  and  others  against  William  Dorfman  and 
others.  Judgment  for  defendants,  and  plaintiifs  appeal.  Reversed, 
and  judgment  ordered  for  plaintiffs. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Paul  Abelson,  of  New  York  City  (Abraham  Lillientjial,  of  New 
York  City,  of  coxmsel),  for  appellants. 
Charles  S.  Rosenberg,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  for  work,  labor,  and  services.  The  an- 
swer was  a  general  denial  and  a  plea  of  payment.  On  the  trial  it  de- 
veloped that  defendants  had  delivered  certain  goods  to  the  plaintiffs  to 
be  made  up  into  capes.  It  was  conceded  that  the  only  question  was 
whether  plaintiffs  had  delivered  one  particular  lot  of  goods.  Defend- 
ants' counsel  said,  "One  shipment  was  never  received,"  and  further, 
"The  amount  is  correct,  if  he  proves  the  shipment." 

Plaintiffs'  witness  testified  that  he  tendered  the  goods  in  question 
to  the  defendants'  receiving  clerk  and  they  were  refused.  He  took 
them  back  a  few  days  later,  again  tendered  them  to  the  receiving 
clerk,  and  they  were  again  refused.  The  witness  then  said  that  he  left 
the  goods  somewhere  on  defendants'  premises,  and  went  out  without 
saying  an)rthing  further.  Defendants  admit  that  they  refused  to  ac- 
cept the. goods,  but  claim  that  plaintiffs'  witness  took  them  away,  and 
also  that  they  could  not  find  them  on  their  premises  afterward. 

On  this  state  of  facts,  it  is  clear  that  plaintiffs  performed  their  work, 
tendered  delivery,  and,  when  the  same  was  refused,  either  left  the 
goods,  as  they  had  the  right  to  do,  or  took  them  back ;  for  the  purposes 
of  the  present  action  it  is  immaterial  which,  for  in  either  event  they  were 
entitled  to  recover. 

Judgment  reversed,  with  $30  costs,  and  judgment  ordered  in  favor 
of  plaintiffs  for  $239.69,  with  interest  from  the  7th  day  of  April,  1921, 
and  costs  in  the  court  below.    All  concur. 

^3»For  oUier  cmMs  see  Bame  topic  A  KBT-NUMBBR  In  all  Ke7-Numb«red  Dlsesti  A  IndcxM 
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RULAND  4  BENJAMIN,  IM^  V.  J.  B.  WALLACK  CO.,  !••. 

(Supreme  Oonrt»  Appellate  Tenn,  Firat  Department   May  27, 1022.) 

Brekert  «s>65(4)~Broker  aotlag  fer  poroliaeer  eaanot  recover  eennltslee  el 
veeder. 

Where  broker  was  acting  for  purchaser,  he  conld  not  in  good  faith  also 
act  in  the  Interest  of  the  vendor  of  the  property,  and  an  action  for  com- 
mission, brought  by  the  broker  against  the  vendor  in  such  case,  shoold  be 
dismissed* 

Appeal  from  City  Court  of  New  York. 

Action  by  Ruland  &  Bienjamin,  Inc.,  against  the  J.  B.  Wallace  Com- 
pany, Inc.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  complaint  dismissed. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Philip  B.  Adams,  of  New  York  City,  for  appellant. 
Scott,  Gerard  &  Bowers,  of  New  York  City  (Henry  M.  Carpenter, 
of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  Plaintiff  sued  for  a  comnussion  for' procuring  the 
sale  of  a  piece  of  property  owned  by  the  defendant.  There  was  suffi- 
cient evidence  to  go  to  the  jury  on  the  question  of  emplojrment  of  plain- 
tiff by  defendant,  and  also  on  the  plaintiffs  having  been  the  procuring 
cause  of  the  sale,  and  appellant's  points  to  the  contrary  are  not  well 
taken. 

On  the  other  hand,  respondent's  president  frankly  admitted  on  the 
stand  that  before  he  approached  defendant  he  had  been  requested  by 
the  New  York  Telephone  Company  to  purchase  various  properties  on 
the  block  on  which  defendant's  building  was  situated,  which  fact  he 
did  not  make  known  to  defendant,  nor  that  he  had  been  handling  the 
moneys  of  the  Telephone  Company  in  some  similar  purchases.  He 
informed  defendant  that  a  semipublic  institution  was  the  expected  cus- 
tomer, and  that  it  might  avail  of  its  right  to  condenm  this  property, 
if  a  voluntary  sale  was  not  made,  and  in  one  of  his  letters  to  defendant 
made  an  offer  which  he  stated  was  "made  without  prejudice,"  and  this 
phrase  he  explained  on  tfie  witness  stand  by  saying  that  it  was  "with- 
out prejudice  to  the  Telephone  Company's  right  to  condemn  the 
property."  In  answer  to  the  question  of  a  juror,  who  asked  how  the 
news  of  the  Telephone  Company's  being  the  prospective  customer  came 
to  be  published  in  a  trade  paper,  the  witness  said: 

"It  came  In  spite  of  ©very  effort  to  keep  the  fact  qtilet,  natarally  because 
we  did  not  want  it  known  that  the  Telephone  Oompany  was  buying,  because 
that  meant  additional  prices." 

Thus  on  the  plaintiff's  own  admission  it  was  evident  that  he  was  act- 
ing in  the  interest  of  the  Telephone  Company,  and  could  not,  there- 
fore, be  performing  in  good  faith  and  in  the  interest  of  the  defendant 
the  services  for  which  the  latter  had  engaged  him.  On  familiar  princi- 
ples the  complaint,  therefore,  should  have  been  dismissed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  fcosts< 

Cs>For  otber  caseff  see  aame  topic  A  KEY-NUMBER  In  all  Kay-NomlMrtd  Dlcerts  A  Indesae 
194N.T.S.— 31 


Digitized  by 


Google 


482*  194  MEW  YOBK  SUPPLBHBNT  *        (Sup.  Ct 

(201  App.  Dlv.  397) 

ST.  REGIS  PAPER  CO.  v.  HUBBS  &  HASTINGS  PAPER  CO. 

(Sup^me  Court,  Appellate  Division,  Ibarth  Department.    May  10,  1922.) 

Dissenting  opinion. 

For  majority  opinion,  see  201  App.  Div.  397,  194  N.  Y.  Supp.  150. 

KRUSE,  P.  J.  According  to  allegations  of  defendant's  answer, 
the  plaintiff  agreed  to  supply  defendant's  customers  with  print  paper 
in  certain  amounts  named,  at  fixed  prices  for  the  first  quarter  of  each 
yearly  period  named  in  the  contract,  and  at  reasonable  market  prices 
for  the  succeeding  quarterly  periods,  the  same  to  be  mutually  agreed 
upon  between  the  parties;  that  the  plaintiff,  without  reason  or  justifica- 
tion, repudiated  its  obligation  to  furnish  paper  for  the  balance  of  the 
time  stated,  although  the  customers  were  ready  and  willing  to  purchase 
the  paper  at  any  reasonable  price.  If  the  contract  between  these  par- 
ties could  be  construed  to  mean  that,  in  the  absence  of  an  agreement 
fixing  the  price,  the  paper  should  be  supplied  at  its  reasonable  value, 
there  would  be  no  difficulty  in  holding  the  plaintiff  liable  for  a  failure 
to  supply  the  paper,  but  such  is  not  the  contract.    It  provided  that — 

''If  the  parties  shall  fail  to  arrange  a  price  for  any  quarter  before  the 
expiration  of  the  preceding  three  months,  this  contract,  in  so  far  as  it  per- 
tains to  delivery  over  the  unexpired  period,  shaU  terminate." 

I  do  not  see  how  the  effect  of  this  provision  can  be  overcome  or 
avoided  by  the  motives  which  may  have  prompted  the  failure  of  plain- 
tiff to  agree  upon  a  price.  It  had  the  right  to  increase  the  price  even 
beyond  what  was  reasonable,  or  to  sell  its  paper  through  another  deal- 
er or  broker,  if  there  was  no  contract  obligation  to  supply  defendant 
beyond  the  quarter  for  which  the  price  was  fixed ;  and  I  think  this  is 
so,  whether  the  defendant  acted  as  a  broker  or  a  jobber  in  the  original 
negotiations.  The  contract  as  finally  made  between  the  plaintiff  and 
defendant  must  govern.  The  plaintiff  was  under  the  same  legal  obliga- 
tion to  furnish  paper  to  defendant  as  defendant  was  to  furnish  to  its 
customers  and  no  more.  The  provisions  of  the  contracts  in  that  re- 
gard are  precisely  alike. 


<201  App.  DlY.  538) 

ZIMMERMAN  v.  MASSACHUSETTS  BONDING  4  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  2,  1922.) 

Insurance  ^=»635— Complaint  In  action  on  mercantile  safe  burglary  IneuniMM 
policy,  not  alleging  burglary  from  safe,  held  defective. 

A  complaint  in  an  action  on  a  "mercantile  safe  bursary**  in«:urance 
policy,  covering  loss  of  money,  etc..  described,  by  felonious  abstraction 
by  the  use  of  tools  or  explosives  applied  directly  to  the  outside  of  deaigr- 
nated  safes,  not  alleging  a  burglary  from  such  a  safe,  is  fatally  defective. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Anne  Zimmerman,  as  administratrix,  against  the  Massa- 
chusetts Bonding  &  Insurance  Company.  From  an  order  granting  de* 
f endant's  motion  for  judgment  on  the  pleadings,  plaintiff  appeals.    Af* 

firmed. 

^s>For  other  casea  «09  same  topic  A  KET-NUMBER  la  ail  Key-Numbarea  BlgeaCa  A  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Walter  L.  Post,  of  New  York  City,  for  appellant 

Rif kind,  Reilley  &  Schwinzer,  of  New  York  City  (Albert  J.  Rifkind, 
of  New  York  City,  of  counsel,  and  Thomas  T.  Reilley,  of  New  York 
City,  and  L.  Victor  Roudin,  of  Brooklyn,  on  the  brief),  for  respondait 

SMITH,  J.  The  action  is  brought  upon  two  policies  of  burglary  in- 
surance, identical  in  form,  but  of  different  amounts  and  dates.  Both 
policies  cover  the  time  in  question,  when  it  is  claimed  that  the  loss  oc- 
curred. Unless  the  policies  have  been  canceled,  or  have  become  ineffec- 
tive by  the  death  of  Mark  Samuels,  who  was  named  in  the  policies  as 
the  person  insured,  the  policies  were  still  in  force  at  the  time  of  the 
burglary. 

It  is  not  necessary  here  to  determine  whether  the  death  of  Mark 
Samuels  canceled  the  policies.  Authorities  in  other  states  hold  to  the 
contrary.  Hardesty  v.  Forest  City  Ins.  Co.,  77  111.  App.  413,  aff'd 
182  111.  39,  55  N.  E.  139,  74  Am.  St.  Rep.  161;  Burbank  v.  Rocking- 
ham  Mutual  Fire  Ins.  Co.,  24  N.  H.  550,  57  Am.  Dec.  300;  Westchest- 
er F.  Ins.  Co.  V.  Dodge,  44  Mich.  420,  6  N.  W.  865 ;  Pfister  v.  Ger- 
wig,  122  Ind.  567,  23  N.  E.  1041 ;  Georgia  Home  Ins.  Co.  v.  Kinnier's 
Adm'x,  28  Grat.  (Va.)  88. 

The  cases  upon  which  the  defendant  relies  in  this  state  are  Hine  v. 
Woolworth,  93  N.  Y.  75,  45  Am.  Rep.  176,  and  Sherwood  v.  Agricul- 
tural Insurance  Co.,  73  N.  Y.  447,  29  Am.  Rep.  180,  which  were  de- 
cided upon  policies  which  are  clearly  distinguishable  from  the  policies 
here  in  question,  inasmuch  as  those  policies  contained  provisions  that 
the  policy  shall  be  void  if  the  interest  in  the  property  is  transferred 
"by  operation  of  law,"  which  would  include  the  passing  of  the  title 
upon  the  decease  of  the  party  insured.  •  No  such  provision  is  contained 
in  the  policies  in  question.  The  policies  were  written  by  defendant 
The  time  covered  by  the  policies  was  one  year  from  date.  That  time 
had  not  expired.  It  would  seem,  if  it  had  been  the  intention  to  limit 
liability  to  the  lifetime  of  the  insured,  that  the  policies  would  have  so 
stated.  It  is  perhaps  unnecessary,  however,  to  determine  this  question 
in  this  case,  because,  as  I  read  the  policy,  the  complaint  presents  no 
right  of  recovery  in  any  event.  The  policy  is  clearly  a  policy  as  stated 
as  against  "mercantile  safe  bjurglary."  It  is  a  policy  for  loss  by  bur- 
glary— 

**ot  money  in  cnrrent  use,  bnlllon,  secnritles  (as  hereinafter  defined),  uncan- 
celed United  States  government  post  office  or  revenue  stamps  and  mercban- 
dise  described  In  the  schedule  hereinafter  contained,  and  therein  stated  to  be 
insured  hereunder,  in  consequence  of  the  felonious  abstraction  of  the  same 
during  the  day  or  night  from  the  safe  or  safes  described  in  the  said  schedule, 
and  located  in  the  office  or  storeroom  actually  occupied  by  the  assured  and 
described  in  said  schedule,  and  hereinafter  caUed  the  premises,  by  any  per- 
son or  persons  who  shall  have  made  entry  into  such  safe  or  safes  by  the  um 
of  tools  or  explosives  applied  directly  to  the  outside  thereof.'* 

The  insurance,  therefore,  seems  to  be  limited  to  a  burglary  from 
certain  safes  described  in  the  schedules  annexed  to  the  policy. 
The  complaint  alleges  in  paragraph  9: 
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'That  thereafter  and  on  or  about  October  24, 1020,  a  burglary  was  committed 
at  136  Fifth  avenue,  being  the  place  of  business  of  said  Mark  Samuels,  as- 
sured, and  goods,  wares,  and  merchandise,  consisting  of  furs  and  upwards 
of  the  value  of  $26,000,  were  stolen  from  the  said  location." 

There  is  no  allegation  in  the  complaint  of  any  burglary  from  a  safe, 
ds  against  which  only  the  defendant  in  the  policies  in  question  agreed 
to  indemnify  the  plaintiff. 

The  judgment  and  order  dismissing  the  complaint  should  therefore 
be  affirmed,  with  costs.    All  concur. 


(201  App.  Dlv.  530) 

PEOPLE  ex  rel.  8IEGEL  et  al.  v.  LYONS,  Secretary  of  Statt. 

(Supreme  Court,  Appellate.  Division,  First  Department.    June  2,  1922.) 

Corporations  ^s»  1 8— Certificate  of  incorporation  stating  dividends  on  proforred 
stock  should  be  fixed  by  by*laws  cannot  be  filed,  statute  requiring  preferenoa 
to  be  stated. 

The  purpose  of  Business  (Corporations  Law,  |  2,  subd~.~3,  requiring  the 
certificate  of  incorporation  to  state  the  amount  of  capital  stoclCy  and,  if 
any  portion  be  preferred  stock,  of  the  preference  thereof,  was  to  enable 
prospective  purchasers  of  stock  to  ascertain  from  an  official  record  just 
what  their  rights  would  be  before  they  invested  in  the  shares,  and  a 
certificate  which  stated  that  a  portion  of  the  stock  was  to  be  preferred, 
and  to  be  entitled  to  preference  in  the  distribution  of  the  assets  of  the 
corporation,  but  stated  that  the  dividends  on  the  preferred  6to<^  should 
be  those  fixed  by  the  by-laws  of  the  corporation,  did  not  comply  with 
the  requirement,  and  the  Secretary  of  State  was  Jtistlfled  in  refusing  to 
file  It 

Appeal  from  Supreme  Court,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Sarah  K.  Siege!  and 
others,  against  John  J.  Lyons,  ^s  Secretary  of  State.  From  a  peremp- 
tory order  commanding  the  Secretary  of  State  to  accept  and  file  a  cer- 
tificate of  incorporation  of  M.  S.  Siegel  &  Co.,  tendered  by  relators,  re- 
spondent appeals.    Reversed,  and  motion  denied* 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Daw^,  Deputy  Atty.  Gen.,  of 
counsel),  for  appellant. 

Spiro  &  Abrams,  of  New  York  City  (Abraham  L  Spire,  of  New 
York  City,  of  counsel),  for  respondents.' 

DOWLING,  J.  The  relators  have  tendered  to  the  Secretary  of 
State  a  certificate  of  incorporation  of  M.  S.  Siegel  &  Co.,  Inc.,  to- 
gether with  the  amount  of  the  filing  fee,  and  have  also  advised  him  that 
Siey  had  paid  to  the  State  Treasurer  the  necessary  organization  tax. 
The  Secretary  of  State  has  returned  the  certificate  on  the  ground  that 
it  does  not  meet  the  requirements  of  section  2,  subdivision  3,  of  the 
Business  Corporations  Law  (Consol.  Laws,  c.  4),  requiring  that  the 
certificate  of  incorporation  shall  state  the  preference  of  the  preferred 
stock. 

«s>For  other  oases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Dlgesti  *  Indexes 
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The  part  of  the  certificate  in  question  on  this  appeal  is  as  follows : 

"Third.  The  amount  of  the  capital  stock  is  seventy-five  thousand  ($75,000) 
dollars,  to  confdst  of  seven  hundred  and  fifty  (750)  shares,  of  the  par  value  of 
one  hundred  ($100.00)  dollars  each,  and  the  same  eiiaU  be  divided  and  (dassi- 
fled  as  follows: 

"(a)  Fifty-five  thousand  ($55,000)  dollars  thereof,  tp  consist  of  five  hundred 
and  fifty  (550)  shares,  of  the  par  value  of  one  hundred  ($100.00)  dollars  each, 
Shan  be  preferred  stock.  Said  preferred  stock  shall  have  preference  to 
payment  at  par  in  case  of  liquidation  and  dissolution  of  the  business  of  tho 
corporation,  and  shall  be  entitled  to  be  paid  in  at  par  in  full  upon  any  dis- 
tribution of  the  assets  of  the  corporation,  in  the  ev^ht  of  insolvency  or  dis- 
solution before  any  distribution  of  the  capital  shall  be  made  to  or  applied 
on  the  common  stock.  It  shall  be  entitled  only  to  such  dividends,  If  any, 
as  will  be  provided  by  the  by-laws  of  the  corporation.  It  shall  have  no  vot- 
ing power  and  shall  not  be  entitled  to  vote  at  any  meeting  of  the  stockhold- 
ers, nor  in  any  proceeding  requiring  the  affirmative  vole  or  consent  of  stock- 
holders, except  as  othem^ise  required  or  made  mandatory  by  statute;  such 
right  to  vote  at  any  meeting  for  the  election  of  directors,  or  any  other  meet- 
ing of  the  stockholders  concerning  the  management  of  the  corporation,  except 
as  otherwise  required  and  made  mandatory  by  statute,  shall  be  exercised  ex- 
clusively by  the  holders  of  the  common  stock. 

"(b)  Twenty  thousand  ($20,00O.(X))  dollars  thereof,  to  consist  of  two  hundred 
(200)  shares,  of  the  par  value  of  one  hundred  ($100.00)  dollars  each,  shall  be 
known  and  designated  as  common  stock,  which  shall  be  the  only  voting  stock 
of  the  corporation,  and  the  holders  thereof  shall  be  entitled  to  vote  at  all 
meetings  of  stockholders  for  the  election  of  directors,  and  at  all  other  meet- 
ings of  the  stodcholders  on  all  subjects  concerning  the  management  of  the 
corporation,  and  the  holders  thereof  shall  be  entitled  to  all  profits  of  the  cor- 
poration, except  such  as  may  by  the  by-laws  of  the  corporation  be  provided 
for  the  preferred  stock.  All  resolutions  to  be  adopted  at  stockholders'  meet- 
ings other  than  for  the  election  of  directors  shali  require  a  vote  of  at  least 
seventy-five  {76%)  per  cent  of  the  common  stock,  and,  in  case  of  an  increase! 
or  decrease  in  the  capital  stock  at  least  a  majority  vote  of  the  preferred 
stock  in  addition  thereto." 

The  objection  urged  by  the  Secretary  of  State  is  that  the  provision 
in  relation  to  preferred  stock,  that  "it  shall  be  entitled  only  to  such 
dividends,  if  any,  as  wUl  be  provided  by  the  by-laws  of  the  corpora- 
tion," violates  section  2,  subdivision  3,  of  the  Business  Corporations 
Law  (as  amended  by  Laws  1909,  c.  484),  which  requires  the  certificate 
of  incorporation  to  contain,  among  other  things : 

"3.  The  amount  of  the  capital  stock,  and,  if  any  portion  be  preferred  stodc, 
the  preferences  thereof." 

As  the  proposed  corporation  was  to  issue  preferred  stock  under  the 
terms  of  its  certificate,  the  last-quoted  section  undoubtedly  applied. 
It  was  therefore  incumbent  upon  the  relators  to  state  in  the  certificate 
the  exact  nature  of  the  preference  given  to  such  stock.  The  state- 
ment is  made  that  in  case  of  liquidation  and  dissolution  the  preferred 
stock  shall  be  entitled  to  payment  at  par  before  any  distribution  is 
made  to  the  common  stodc;  but,  while  this  is  a  dear  and  definite 
statement  of  one  preference,  an  equally  important  provision  is  left 
indefinite  and  uncertain,  to  be  settled  in  the  future  by  still  unmade 
by-laws.  The  right  to  perferential  dividends  is  one  of  the  most  im- 
portant features  that  may  be  annexed  to  preferred  stock.  Dividends 
are  an  attractive  inducement  to  stock  purchasers,  and  may  often  be  a 
controlling  factor  in  deciding  what  securities  to  buy.    They  are  a  part 
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of  the  privileges  that  attend  stock  ownership,  and  their  nature,  whether 
preferential,  absolute,  or  qualified,  is  of  vital  importance  to  investors. 

The  purpose  of  requiring  certain  matters  to  be  enumerated  in  the 
certificate  of  incorporation  was  to  enable  prospective  purchasers  of 
stock,  whether  preferred  or  common,  an  opportunity  of  ascertaining 
from,  an  oi&cial  record  just  what  their  rights  would  be,  before  they  in- 
vested in  the  shares.  Not  only  must  the  information  thus  furnished 
be  definite  and  certain,  but  it  must  be  complete  in  itself,  and  the  rights 
thereby  defined  must^ot  be  subject  for  their  creation  or  continuance 
to  subsequent  action.  The  preference  given  to  the  preferred  stock,^  re- 
quired by  law  to  be  stated  m  the  certificate,  is  not  so  stated  when  it  is 
said  that  the  dividends  to  be  paid  thereon,  if  any,  are  to  be  such  as  the 
by-laws  will  thereafter  provide.  The  by-laws  might  provide  that  no 
dividends  whatever  would  be  paid  upon  the  preferred  stock,  that  all 
dividends  would  be  paid  upon  the  common  stock,  and  thus  make  the 
latter  preferred  stock  as  to  dividends,  though  subordinated  in  the  dis- 
tribution of  assets  upon  dissolution.  As  well  might  the  jirovision  for 
a  preference  in  pa3rment  in  case  of  dissolution,  given  to  the  preferred 
stock,  have  been  left  optional  for  decision  by  the  by-laws. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
a  peremptory  mandamus  order  denied,  with  $10  costs.    All  concur. 


(201  App.  Dlv.  142) 

SECURITY  TRUST  CO.  OF  ROCHESTER  V.  PRITCHARD  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  10,  1922.) 

1.  Parties  ^=»69— In  stookholder's  com  plaint  Individually  and  on  behalf  of  all 

stocicliolders  for  fraud  of  directors,  "individually"  disragardod  at  dosoriptio 

personsB.  « 

Where  an  action  hy  a  stockholder,  "individually  and  on  behalf  of  all 
stockholders,"  against  the  directors  of  a  dissolved  corporation,  was  rep- 
resentative in  character,  for  the  benefit  of  the  plaintiff  and  all  other 
stockholders  similarly  situated,  ''individually,"  in  the  title,  may  be  dis- 
regarded as  merely  descriptio  personie. 

2.  Appeal  and  error  48=» 1 036 (2)— Where  stockholder,  suing  dirootort  of  dissolved 

corporation,  mistalceniy  names  parties  plaintiff  as  having  interest,  defendant 
not  harmed  till  they  intervene. 

Where  a  stockholder,  one  of  a  class  entitled  to  bring  an  action  to  re- 
cover  a  general  loss,  due  to  fraudulent' acts  of  directors,  sues  on  behalf 
of  creditors,  as  well  as  stockholders,  until  the  creditors  come  into  the 
record,  plaintiff  alone  has  exclusive  control  of  the  action,  and,  if  he  mis- 
takenly named  others  as  possible  parties  having  an  interest,  defendant  is 
not  harmed  until  one  or  more  attempt  to  intervene. 

3.  Corporations  ^s>630(3i/2)— in  suit  for  misapproprlatios  by  direotort  of  oor- 

poration,  dissolved  without  Judicial  prooeedings,  oorporation  held  a  ■•ess- 
sary  party. 

General  Corporation  Law,  {  221,  providing  a  complete  method  for 
dissolving  a  corporation  without  judicial  proceedings  and  that  the  cor- 
poration by  its  board  of  directors  must  adjust  and  wind  up  its  affairs,  and 
that  it  shall  continue  in  existence  for  the  purpose  of  paying,  satisfying, 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key ^N umbered  Digeete  A  Indexes 
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and  discfaarging  existing  debts  or  obligations,  collecting  and  distributing 
its  assets,  and  doing  other  acts  in  winding  up  its  business,  and  that  it 
may  sue  and  be  sued  for  that  purpose,  controls  in  the  case  of  a  suit  in 
behalf  of  creditors  and  stockholders  for  misappropriation  by  directors 
of  assets  of  a  corporation  dissolyed  thereunder,  and  section  35,  pro- 
yiding  for  appointment  of  directors  of  a  dissolved  corporation  as  trustees 
of  creditors  and  stockholders  with  authority  to  sue  for  assets,  does  not 
apply  thereto,  the  latter  section  only  applying  when  a  corporation  is  dis- 
solved by  r^eal  of  its  charter,  or  its  existence  is  ended  by  expiration 
thereof,  or  by  failure  when  dissolved  to  appoint  a  receiver  or  liquidator, 
and  hence  the  corporation  Is  a  necessary  party  to  such  suit 

4.  Corporations  ^=»2II (3)— General  rule  stated  as  to  neoesslty  of  stockholder 

alleging  demand  on  corporation  or  directors  to  bring  suit. 

The  general  rule  is  that,  where  an  action  is  broaght  by  a  stockholder 
against  a  corporation  and  other  defendants  to  set  aside  illegal  trans- 
fers made  by  it,  plaintiff  is  required  to  allege  first  a  good  cause  of  ac- 
tion in  favor  of  the  company,  of  which  he  is  a  stockholder,  and  facts 
which  authorize  his  intervention  and  the  institution  of  his  suit  on  behalf 
of  his  corporation,  but  where  facts  are  alleged  showing  that  demand 
on  the  corporation  or  directors  that  It  commence  an  action  would  be  un- 
availing, allegation  of  a  demand  is  unnecessary. 

5.  Cerporatioas  ^a»320(5)— Where  directors  In  control  sought  to  be  charged  with 

malfeasance  or  misfeasance,  demand  on  or  refusal  of  corporation  to  bring 
suit  unnecessary. 

Where  the  directors  In  centred  are  sought  to  be  charged  with  mal- 
feasance and  misfeasance,  a  stockholder's  demand  on  or  a  refusal  of 
the  corporation  to  bring  suit  is  unnecessary. 
••  Corporations  ^=>320 (5)— Unimportant  under  what  name  demand  made  en  di- 
rectors to  bring  suit,  if  demand  madd. 

Where  a  corporation  is  dissolved  without  Judicial  proceedings,  under 
General  Corporation  Law,  S  221,  the  name  given  the  liquidating  directors 
in  making  demand  on  them  to  sue  is  not  important,  so  long  as  the  de- 
mand is  made,  and  hence  where  a  complaint  In  behalf  of  stockholders  and 
creditors  for  misappropriation  of  assets,  shows  that  demand  was  made 
on  the  directors  as  "liquidating  trustees,"  under  section  35,  the  complaint 
was  not  subject  to  demurrer  on  the  ground  that  no  demand  was  made  be- 
fore suit 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  the  Security  Trust  Company  of  Rochester  agamst  Albert 
R.  Pritchard  and  others.  From  an  order  of  the  Supreme  Court  CIQO 
N.  Y.  Supp.  871\  sustaining  demurrer  of  certain  defendants  to  plain- 
tiff's complaint,  heard  as  a  contested  motion,  plaintiff  appeals.  Mod- 
ified and  affirmed. 

ArRued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS, 
and  SEARS,  JJ. 

Harris,  Beach,  Harris  &  Matson,  of  Rochester  (Willis  A.  Matson, 
of  Rochester,  of  counsel),  for  appellant. 

James  M.  E.  CyGrady,  of  Rochester,  for  respondents  Pritchard  and 
others. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (A.  Leo  Everett  and 
Herman  S.  Hertwig,  both  of  New  York  City,  of  counsel),  for  respond- 
ents Brown  and  others. 

DAVIS,  J.  On  October  6,  1919,  the  Pritchard  Stamping  Company, 
a  domestic  corporation,  was  dissolved  without  judicial  proceedings, 
pursuant  to  the  provisions  of  section  221  of  the  General  Corporation 
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Law  rConsol.  Laws,  c.  23).  The  affairs  of  the  company  were  not 
wound  up,  the  stockholders  have  received  nothing,  and  it  appears  that 
some  creditors  have  not  been  paid. 

This  action  was  brought  against  the  directors  of  the  corporation, 
joining  them  as  liquidating  trustees  with  others.  The  complsunt  al- 
leges that  Pritchard  and  another  director  made  illegal  and  collusive 
sales  and  transfers  of  certain  property  belonging  to  the  corporation, 
whereby  it  was  diverted  from  payment  of  its  debts  and  distribution  to 
stockholders.  Judgment  was  demanded  that  the  attempted  convejrance 
of  the  real  and  personal  property  of  the  corporation  to  certain  defend- 
ants be  adjudged  void,  and  the  conveyances  canceled,  and  the  sale  or 
transfer  of  the  property  be  enjoined. 

The  defendants  demurred  to  the  complaint  and  the  special  term  sus- 
tained the  demurrer  on  the  grounds  that  there  is  a  misjoinder  of  par- 
ties plaintiff,  that  there  is  a  defect  of  parties  defendant,  and  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  plaintiff  has  appealed. 

/  [1]  The  alleged  misjoinder  of  parties  plaintiff  consists  in  part  in  the 
fact  that  the  plaintiff  has  sued  individually  and  that  it  has  no  individual 
cause  of  action.  The  action  is  representative  in  character  for  the  bene- 
fit of  the  plaintiff  and  all  other  stockholders  similarly  situated.  Flynr 
v-  Brooklyn  City  R.  Co.,  158  N.  Y.  493,  S3  N.  E.  520.  We  think  the 
word  ''individually"  in  the  title  may  be  disregarded  as  merely  descrip- 
tio  personae.  It  is  in  the  body  of  the  complaint  that  the  nature  of  the 
action  is  determined.  Litchfield  v.  Flint,  10+  N.  Y.  543,  11  N.  E.  58; 
First  National  Bank  ol  Amsterdam  v.  Shuler,  153  N.  Y.  163,  173,  47 
N.  E.  262,  60  Am.  St.  Rep.  601 ;  United  Press  v.  A.  S.  Abell  Co.,  73 
App.  Div.  240,  76  N.  Y.  Supp.  692;  31  Cyc.  99.  Here  the  complaint 
states  a  cause  of  action  as  the  representative  of  a  class.  The  plaintiff 
asks  no  relief  individually.  If  the  word  "individually"  has  any  pur- 
pose or  significance  in  the  title,  it  may  be  regarded  as  equivalent  to 
"suing  in  its  own  behalf,"  as  well  as  on  behalf  of  others  in  its  class, 
as  is  more  fully  stated  in  the  introductory  statement  and  demand  for 
judmient  in  the  complaint. 

[2]  The  defendants  also  contend  that  the  complaint  discloses  a 
misjoinder  of  parties  plaintiffj  because  the  plaintiff  sues  in  behalf  of 
creditors  as  well  as  stockholders.  The  action  primarily  is  a  stockhold- 
er's action,  and  is  brought  by  the  plaintiff  as  such.  Very  likely  judg- 
ment creditors,  having  similar  interests  in  setting  aside  the  transfers, 
might  be  permitted  to  join.  General  creditors  probably  would  not. 
It  is  not  necessary  to  decide  that  question  now.  There  is  now  but  one 
plaintiff,  who  sues  as  the  representative  of  a  class  similarly  situated, 
having  a  general  or  common  interest.  These  others  are  merely  in- 
choate or  possible  parties,  and  until  they  come  into  the  record  the 
plaintiff  alone  has  exclusive  control  of  the  action,  and  may  continue, 
compromise,  abandon,  or  discontinue  it  at  pleasure.  Hirshfield  v. 
Fitzgerald,  157  N.  Y.  166,  51  N.  E.  997,  46  L.  R.  A.  839.  The  plain- 
tiff is  one  of  a  class  entitled  to  bring:  the  action.  If  it  mistakenly 
names  others  as  possible  parties  having  an  interest,  who  may  in  fact 
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have  none,  the  defendants  are  not  harmed  until  one  or  mcnre  of  such 
parties  attempt  to  intervene.    It  will  then  be  time  to  object. 

[3]  We  think  there  is  a  defect  of  parties  defendant  in  failing  to 
join  the  corporation  as  a  party.  The  plaintiff,  in  bringing  the  action 
against  the  directors,  relied  upon  the  provisions  of  section  35  of  the 
General  Corporation  Law,  which  provides,  in  substance,  that  upon  the 
dissokttion  of  any  corporation  its  directors,  unless  other  persons  shall 
be  appointed  by  the  Legislature  or  by  the  court,  shall  be  the  trustees 
of  its  creditors  and  stockholders,  with  power  to  settle  its  affairs  and 
divide  its  property  among  the  persons  entitled  thereto,  and  with  author- 
ity to  bring  suits  to  recover  assets,  and  they  are  made  personally  liable 
to  the  extent  of  property  coming  into  their  hands. 

The  defendants  claim  that  section  221  of  the  General  Corporation 
Law  controls.  That  section  provides  a  simple  method  of  dissolving 
certain  stock  corporations  without  judicial  proceedings,  and  provides 
that  the  corporation  by  its  board  of  directors  must  adjust  and  wind  up 
its  business.  •  Ample  power  is  given  for  «uch  purposes,  and  the  corpora- 
tion is  continued  in  existence,  for  the  purpose  of  paying  and  discharg- 
ing its  existing  debts  or  obligations,  and  collecting  and  distributing  its 
assets,  and  it  may  sue  and  be  sued  for  the  purpose  of  enforcing  such 
obligations  until  its  affairs  have  been  wound  up. 

It  seems  that  at  common  law,  on  the  dissolution  of  a  corporation, 
its  liabilities  were  extinguished  and  its  assets  vested  in  the  sovereign. 
In  1811  (Laws  1811,  c.  235)  a  statute  was  first  passed  in  this  state  in 
substantially  the  language  of  section  35,*  to  prevent  such  manifest  in- 
justice. Shayne  v.  Evening  Post  Pub.  Co.,  168  N.  Y.  70,  17,  61  N,  E. 
115,  55  L.  R.  A.  177,  85  Am.  St.  Rep.  654.  This  made  the  directors 
liquidating  trustees,  unless  other  persons  were  appointed  by  the  Legis- 
lature or  by  some  court  of  competent  jurisdiction.  Subsequently  from 
time  to  time  a  liquidator  was  provided  for  by  the  Legislature  in  cer- 
tain proceedings  for  dissolution.  Usually  it  is  a  receiver  appointed  by 
the  court;  and  if  this  corporation  had  been  dissolved  by  judicial  pror 
ceedings  instead  of  by  the  method  adopted,  its  affairs  would  undoubt- 
edly have  been  wound  up  by  a  receiver.  General  Corporation  Law,  §§ 
182, 191,  as  amended  by  Laws  1916,  c.  53.  So  in  other  methods  to  dis- 
solve or  annul  a  corporation.  Id.  §§  104,  106  (as  amended  by  Laws 
1909,  c.  240),  134. 

Where  a  corporation  is  dissolved  under  section  221,  it  is  claimed  by 
the  defendants'  counsel  with  much  reason,  that  it  was  the  intent  of  the 
,  Legislature  to  make  the  corporation  itself  through  its  directors,  the 
liquidator.  That  section  was  first  added'  in  1896  to  the  former  Stock 
Corporation  Law.  Gen.  Laws,  c  36  [Laws  1892,  c.  688],  §  57,  added 
by  Laws  1896,  c.  932,  as  amended  by  Laws  1900,  c.  760.  In  1909  it 
was  re-enacted  as  section  221  of  the  Present  General  Corporation 
Law.  It  would  seem  that  section  221  contains  a  complete  method  of 
dissolving  the  corporation  and  winding  up  its  affairs,  and  that  sec- 
tion having  been  added  after  the  original  enactment  of  section  35,  no 
resort  is  necessary  to  the  provisions  of  the  latter  section.    The  corpora- 

»  See  Laws  18U.  c.  285;  1  R.  L.  248,  5  1:  M.  249.  8  2;  R.  8.  pt  1.  c.  18,  Ut  8,  H  9,  10; 
1  R.  S.  600,  I  9;  Id.  601,  \  10;  General  Corporation  Law  (Oen.  Laws,  c.  35;  Laws  1890, 
c  668),  SI  19,  20;  General  Corporation  Law  (Gen.  Laws,  c.  35;  Laws  1892,  o.  687).  S  30; 
General  Corporation  Law  CConsol.  Laws,  c.  23 ;  Laws  1909,  c.  28)  |  86. 
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tion  continues  in  existence,  not  to  exercise  any  corporate  power  or  to 
transact  any  new  business;  but  "for  the  purpose  of  paying,  satisfying, 
and  discharging  any  existing  debts  or  obligations,  collecting  and  dis- 
tributing its  assets,  and  doing  all  other  acts  required  in  order  to  adjust 
and  wind  up  its  business  and  affairs,  and  may  sue  and  be  sued"  for  such 
purpose.  A  corporation  can  only  act  through  its  directors  or  by  some 
one  appointed  in  their  place,  and  they  are  likewise  given  power  in 
said  section,  and  directed  to  proceed  "to  adji  t  and  wind  up  its  business 
and  affairs  with  power  to  carry  out  its  contracts,  and  to  sell  its  assets 
at  public  or  private  sale,  and  to  apply  the  same  in  discharge  of  debts  and 
*  *  *  to  distribute  the  balance  of  assets  among  the  stockholders." 
They  are,  of  course,  in  a  sense  trustees,  because  they  have  no  power  to 
perform  further  corporate  duties  or  do  new  business,  but  must  act  only 
as  liquidators,  and  their  powers  are  derived  from  this  section  providing 
for  the  dissolution. 

It  is  reasonably  clear  that  section  35  in  the  present  state  of  the  law, 
is  applicable  only  when  a  corporation  is  dissolved  by  the  repeal  ©f  its 
charter,  or  its  corporate  existence  comes  to  an  end  by  the  expiration  of 
its  charter,  or  by  the  failure,  for  some  reason,  when  it  is  dissolved  to 
appoint  a  receiver  or  to  designate  some  person  as  liquidator.  Judicial 
dicta  may  be  found  that  section  35  is  applicable  in  just  such  a  case  as 
this.  We  may  eliminate  such  cases  as  People  v.  O'Brien,  111  N.  Y. 
1,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684,  where  the  corpo- 
ration was  dissolved  by  a  repeal  of  its  charter,  and  Marstaller  v.  Mills, 
143  N.  Y.  398,  38  N.  E.  370,  where  the  corporation  was  dissolved  by 
proceedings  for  its  voluntary  dissolution,  because  they  were  decided 
before  section  221  was  enacted.  In  Cunningham  v.  Glauber,  133  App. 
Div.  10,  117  N.  Y.  Supp.  866,  section  30  (now  section  35)  is  men- 
tioned as  though  it  were  applicable  to  a  corporation  voluntarily  dis- 
solved, and  the  court  says : 

"Upon  the  dissolution  of  a  corporation,  the  directors  become  trusteos  for 
the  benefit  of  all  who  may  be  entitled  to  share  in  its  assets  and,  to  this  end, 
are  entitled  to  take  possession  of  the  assets  and  distribute  them  pro  rata 
among  its  creditors." 

We  do  not  entirely  disagree  with  that  statement  of  the  law  because, 
as  we  have  already  said,  the  directors  are  in  a  sense  trustees.  Similar 
expressions  are  found  in  Tapley  Co.  v.  Keller,  133  App.  Div.  54,  56, 
117  N.  Y.  Supp.  817;  Tanzer  v.  Bankers'  Land  &  Mortgage  Corp., 
159  App.  Div.  351,  355,  144  N.  Y.  Supp.  613,  and  Central  Union  Trust 
Co.  V.  American  Ry.  Traffic  Co.,  198  App.  Div.  303,  190  N.  Y.  Snpi?. 
674,  affirmed  in  the  Court  of  Appeals  March  14,  1922,  233  N.  Y,  531^ 
135  N.  E.  905.  In  none  of  these  cases  was  the  question  in  controversy 
whether  section  35  or  section  221  was  applicable,  and  it  was  not  im- 
portant in  the  determination  of  the  questions  before  the  court  whether 
the  directors  were  acting  as  liquidating  trustees  or  as  managers  of  die 
corporation. 

The  authorities  relied  on  in  those  cases  to  the  effect  section  35  was 
applicable,  were  primarily  People  v.  O'Brien,  supra,  and  Marstaller  v. 
Mills,  supra,  decided  prior  to  the  enactment  of  section  221.  De  Martini 
v.  McCaldin,  184  App.  Div,  222,  171  N.  Y.  Supn.  528,  and  Matter  of 
Friedman,  177  App.  Div.  755,  164  N.  Y.  Supp.  892,  relied  on  by  plain- 
tiff as  authority,  were  cases  where  the  corporation  was  dissolved  by  the 
expiration  of  its  charter. 
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We  think,  therefore,  there  is  clearly  a  defect  of  parties  defendant. 
The  corporation  is  still  in  existence  and  will  on  plaintiff's  theory  be  en- 
titled to  the  property,  and  if  the  conveyances  are  declared  void,  the  cor- 
poration is  a  necessary  party.  It  is  the  liquidator,  the  cause  of  action 
belongs  to  it,  and  it  was  the  one  to  assert  the  right  to  recover  misap- 
propriated corporate  assets.  Brock  v.  Poor,  216  N.  Y.  387,  111  N.  E. 
229.  It  was  the  corporation's  duty  to  bring  the  action,  and  the  plain- 
tiff's cause  of  action  arose  only  when  it  refused  or  failed  to  bring  it,  and 
in  such  case  it  should  be  joined  as  a  party  defendant.  Kavanaugh  v. 
Commonwealth  Trust  Co.,  181  N.  Y.  121,  73  N.  E.  562;  Niles  v.  N. 
Y.  Central  &  H.  R.  R.  Co..  176  N.  Y.  119,  68  N.  E.  142. 

[4,  6]  The  third  ground  upon  which  the  demurrer  was  sustained  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  was  sustained  because  no  demand  "upon  the  corporation 
or  its  directors  that  it  commence  an  action  to  set  aside  the  illegal  trans- 
fer had  been 'made  by  the  plaintiff  before  it  brought  the  action."  The 
general  rule  is  that,^here  an  action  is  brought  by  a  stockholder  against 
file  corporation  and  other  defendants  to  set  aside  illegal  transfers  made 
by  it,  he  is  required  to  allege  in  his  complaint:  First,  a  good  cause  of 
action  in  favor  of  the  company  of  which  he  is  a  stockholder;  and, 
second,  facts  which  authorize  his  intervention  and  the  institution  of  his 
suit  in  behalf  of  his  corporation.  But  where  facts  are  alleged  showing 
that  the  demand  would  be  unavailing,  a  demand  is  unnecessary. 
O'Connor  v.  Virginia  P.  &  P.  Co.,  184  N.  Y.  46,  76  N.  E.  1082,  7  L. 
R.  A.  (N.  S.)  402,  6  Ann.  Cas.  432.  And  where  the  directors  in  control 
of  a  corporation  are  sought  to  be  charged  with  malfeasance  and  mis- 
feasance, a  demand  upon  or  a  refusal  of  the  corporation  to  bring  the 
action  is  not  necessary.  Seagrist  v.  Reid,  171  App.  Div.  755,  157  N. 
Y.  Supp.  979. 

[8]  The  complaint  contains  an  allegation  that — 

"prior  to  the  commencemeiit  of  this  action  the  plaintiff  demanded  of  said 
John  J.  L.  Friederich  and  said  Julius  M.  Wile,  as  liquidating  trustees,  that 
they  bring  appropriate  actions  against  the  necessary  parties  to  recover  the 
property,  ♦  ♦  «•  but  that  said  defendants  have  refused  and  failed  to 
bring  said  action.  That  no  demand  has  been  made  on  the  defendants  Albert 
R.  Pritchard  and  J.  Stanley  Brown  as  liquidating  trustees,  •  ♦  ♦  f or 
the  reason  that  said  defendants  •  •  ♦  have  caused  and  actively  par- 
ticipated in  said  illegal  acts  and  such  demand  would  be  futile.*' 

Of  course,  the  demand  was  made  on  them  as  "liquidating  trustees/' 
but  they  were  the  directors,  and  were  acting  as  managers  of  the  cor- 
poration. We  do  not  deem  it  important  what  name  was  given  them  in 
making  the  demand,  or  in  what  capacity  they  wpre  requested  to  bring 
the  action  so  long  as  the  facts  wer^  brought  to  their*  attention  and  a 
demand  made.  The  plaintifPs  error  of  judgment  on  the  question  of  law 
as  to  whether  they  were  liquidating  trustees  under  section  35,  or  acting 
as  directors  in  the  liquidation  under  section  221  (their  duties  being 
identical),  would  not  be  a  legal  reason  for  holding  that  no  demand  was 
made.  The  order  should  he  mo3ified,  by  striking  out  the  first  and  third 
grounds  sustaining  the  demurrer,  and,  as  modified,  affirmed,  with  costs. 

Order  modified,  by  striking  out  the  first  and  third  grounds  sustaining 
the  demurrer,  and,  as  so  modiiied,  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  the  plaintiff  to  plead  over  within  20  days,  upon   - 
pjiyment  of  the  costs  of  the  demurrer  and  of  this  appeal.    All  concur. 
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FARQUHAR  v.  AMERICAN  CODE  CO.,  Ine. 

(Supreme  Ck>urt,  Appellate  Division,  Btrcit  Department    June  2,  1922J 

1.  Trial  ^=»25 (5)— Defendant  held  not  entitled  to  the  affirmative. 

In  an  action  for  breach  of  contract  of  employment,  where  there  is  no 
fixed  compensation,  and,  if  plaintiff  rested  wlthont  proof,  the  pleadings 
would  have  afforded  no  basis  by  which  to  determine  the  amount  due  at 
plaintiff's  discharge  or  the  commissions  he  probably  would  have  earned 
undw  the  contract,  held,  that  defendant  was  not  entitled  to  the  affirma- 
tive. 

2.  Master  and  servant  ^a»40 (3)— 'Finding  of  performance  of  duties  warranted. 

In  an  action  for  employer's  breach  of  contract  of  employment  of  plain- 
tiff as  sales  manager,  held,  that  the  evidence  warranted  the  finding  that 
plaintifTs  absence  from  defendant's  office  in  business  hours  was  in  the 
performance  of  his  duties^  as  understood  by  him  and  as  acquiesced  in  by 
defendant. 

S.  Master  and  servant  ^s>4l(6)— Verdlot  for  damages  for  breach  of  contract  war- 
ranted. 

In  an  action  for  money  due  under  a  contract  of  employment  and  for 
damages  for  its  breach,  evidence  as  to  the  increase  of  plaintiff's  commia- 
sions  from  month  to  month  and  the  condition  of  the  d^endanf a  buainessr 
held  to  warrant  a  verdict  for  over  $21,000. 

Page,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  ODunty. 

Action  by  Cosmo  Farquhar  against  the  American  Code  Company, 
Inc.  From  a  judgment  of  the  Supreme  Court  of  New  York  Coimty, 
entered  on  a  verdict  in  favor  of  the  plaintiff,  the  defendant  appeals. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

G.  H.  Gilman,  of  New  York  City,  for  appellant. 

Newman  &  Butler,  of  New  York  City  (Eugene  Newman,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  predicated  on  a  Contract  in  writ- 
ing made  between  the  parties  on  the  3d  of  January,  1919,  by  which 
defendant  agreed  to  employ  plaintiff  as  its  sole  sales  manager  from  that 
day  until  the  1st  of  February,  1937,  and  it  is  brought  to  recover,  on 
two  counts,  commissions  earned  under  the  contract  and  damages  for 
the  wrongful  discharge  of  the  plaintifiF.  The  first  count  of  the  com- 
plaint shows  that  prior  to  the  14th  of  April,  1914,  plaintiff  and  C3rrus 
F.  Tibbals,  Sr.,  were  copartners  publishing  and  selling  codes ;  that  on 
that  day  they  incorporated  the  defendant  under  the  laws  of  New  York, 
with  a  capital  of  1,000  shares,  of  the  par  value  of  $100  each,  and  Tib- 
bals became  president,  and  took  600  shares  and  $60,000  of  a  bond 
issue  of  $100,000,  and  plaintiff  became  vice  president,  and  took  300 
shares  of  the  stodc  and  the  remaining  $40,000  of  the  bonds ;  that  de- 
fendant brought  an  action  against  plaintiff,  which  was  settled  and  dis- 
continued pursuant  to  said  agreement  under  which  die  plaintiff  was 
employed,  and  a  former  agreement  for  his  emplojrment,  made  on  the 

^— »For  otixw  caves  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezea 
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1st  of  February,  1917,  was  thereby  canceled ;  that  his  compensation  un- 
der the  agreement  was  to  consist  only  of  specified  percentages  of  de- 
fendant's gross  receipts  from  its  own  publications  and  business,  and  of 
its  gross  profits  on  sales  of  other  publications ;  that  defendant  agreed 
to  render  an  account  of  each  month's  business  on  the  15th  of  the  fol- 
lowing month,  and  then  to  pay  the  amount  tQ  which  plaintiff  was  en- 
titled for  the  preceding  month ;  that  the  defendant  agreed  to  furnish 
plaintiff  with  an  office  and  to  pay  specified  expenses,  including  his 
traveling  expenses,  to  the  extent  specified,  and  to  such  further  extent 
as  might  be  agreed  upon,  and  reserved  the  right  to  refuse  his  orders 
and  to  fix  terms  of  credit,  and  to  have  the  first  right  to  purchase  any 
code  compiled  by  the  plaintiff,  and  agreed  to  make  specified  monthly 
payments  on  the  balance  of  its  bonds  held  by  plaintiff,  and  to  pay,  as 
therein  provided,  unpaid  salary  owing  to  the  plaintiff  under  the  former 
contract ;  that  he  entered  upon  the  performance  of  his  duties,  and  fully 
performed  them  until  May  1,  1919,  "w^en,  without  cause,  he  was  dis- 
charged and  prevented  from  further  performance  under  the  contract, 
although  he  stood  ready,  willing,  and  able,  and  offered  so  to  do ;  that 
the  defendant  failed  to  render  an  account  of  its  business  for  the  month 
of  April,  1919,  and  to  pay  the  amount  due  plaintiff  therefor,  which,  in 
the  first  count,  he  alleges  was  about  $1,000,  although  due  demand  has 
been  made  for  such  payment.  The  second  cause  of  action  is  on  the 
same  facts,  but  for  $100,000  damages  for  the  discharge.  The  demand 
for  judgment  is  for  the  items  of  both  counts. 

The  answer  to  the  first  cause  of  action  denies  the  allegations  with 
respect  to  the  wrongful  discharge,  due  performance,  readiness,  wil- 
lingness, and  offer  to  perform,  and  alleges  that  defendant  discharged 
plaintiff  on  the  30th  of  April,  1919,  which  is  the  day  before  the  one 
assigned  by  him,  for  cause,  in  that  he  was  guilty  of  a  breach  of  the 
contract  in  failing  to  devote  his  entire  time  during  the  regular  business 
hours  to  the  business  of  the  company  as  provided  in  the  agreement, 
and  devoted  a  large  part  of  his  time  to  the  interests  of  the  Allied  Code 
Company,  a  rival  corporation,  in  violation  of  a  special  agreement — not 
set  forth  in  the  written  agreement — ^by  which  he  agreed,  in  effect,  to 
sever  all  connection  with  and  not  to  assist  the  rival.  The  answer  to  the 
second  cause  of  action  is  the  same,  and  a  partial  defense  is  alleged,  to 
the  effect  that  on  the  1st  of  June,  1919,  the  plaintiff  became  and  ever 
since  has  been  president  of  the  Allied  Code  Company  at  a  large  salary. 

[  1  ]  At  the  opening  of  the  trial,  counsel  for  the  defendant  demand- 
ed that  it  be  given  the  affirmative.  The  motion  was  denied,  and  it  ex- 
cepted, and  that  is  assigned  as  error,  on  which  a  reversal  is  asked  on 
the  authority  of  Herreshoff  v.  American  &  British  Mfg.  Co.,  164  App. 
Div.  238,  149  N.  Y.  Supp.  703.  That  decision,  however,  is  not  in  point. 
It  was  there  held  that  it  was  reversible  error  to  deny  the  request  of 
a  defendant  for  the  affirmative  in  an  action  for  damages  for  a  wrong- 
ful discharge  of  an  employee,  where  the  contract  and  discharge  were 
admitted,  and  the  contract  provided  for  a  fixed  compensation,  for  in 
such  case  the  burden  was  on  the  defendant  to  justify  the  dischai]ge, 
and  presumptively  the  damages  were  the  unpaid  fixed  compensation 
for  the  contract  period,  aitd  the  defendant  had  the  burden  of  showing 
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that  the  plaintiff  oblamed,  or  might  have  obtained,  other  employment 
of  a  simUar  nature  in  reduction  of  the  damages.  In  this  case,  how- 
ever, there  is  no  fixed  compensation,  and,  if  the  plaintiff  had  rested 
without  proof,  the  pleadings  would  have  afforded  no  basis  for  the  de- 
termination by  the  jury  of  the  amount  to  which  the  plaintiff  was  en- 
titled down  to  the  time  of  his  discharge,  or  the  commissions  he  prob- 
ably would  have  earned  if  he  had  been  permitted  to  perform  the  con- 
tract ;  and  therefore  tiie  defendant  was  not  entitled  to  the  affirmative. 

[2]  Defendant  pleaded  that  the  plaintiff  was  incompetent,  but  on 
the  trial  its  counsel  admitted  that  he  was  a  competent  sales  inanager 
and  an  expert  in  making  codes.  He  testified  that  it  was  not  his  duty 
under  the  contract  to  act  as  salesman,  but  that  it  was  his  duty  to,  and 
he  did,  call  on  the  trade  with  a  view  to  establishing  agencies  to  sell 
codes  published  and  handled  by  the  defendant,  and  to  obtaining  orders 
for  private  codes  to  be  compiled  by  him ;  that  he  advised  the  president 
of  the  company  that  it  would  be  well  to  make  the  Allied  Code  Company, 
with  which  his  son  was  associated,  its  retail  selling  agent,  and  in  that 
connection  stated  that,  with  a  little  training  by  him,  it  should  be  able 
to  handle  the  defendant's  publications  to  their  mutual  advantage ;  that 
the  Allied  Code  Company  contemplated  the  publication  of  the  fifth 
edition  of  the  A.  B.  C.  Code,  which  was  sold  by  the  defendant  and  was 
one  of  its  best  sellers,  and  that,  if  an  arrangement  could  be  effected 
with  the  Allied  Company,  the  publication  by  it  of  that  code  could  be 
stopped ;  that  the  defendant's  president  finally  authorized  him  to  make 
a  contract  with  the  Allied  Code  Company,  by  which  it  was  to  receive 
and  devote  its  time  to  selling  the  defendant's  codes  at  a  discount  of 
40  per  cent.,  and  not  to  publish  any  code  in  competition  with  defend- 
ant; that  pursuant  to  that  agreement,  business  relations  were  estab- 
lished with  the  Allied  Code  Company,  and  it  sold  codes  for  the  defend- 
ant throughout  the  year  1919;  and  that  the  monthly  bills  for  these 
sales  ran  from  $685.10  in  January  to  $1,090.50  in  May,  and  $202.50 
for  each  of  the  months  of  November  and  December. 

Plaintiff  further  testified  that  it  was  his  duty  as  sales  mafiager  to 
call  on  firms  doing  business  with  the  defendant  with  a  view  to  increas- 
ing business,  and  to  train  them  in  the  use  of  the  various  codes,  with 
respect  to  which  he  was  an  expert,  and  he  gave  as  an  illustration  of 
his  duties,  his  experience  with  one  company  which  bought  a  dozen 
copies  of  a  code  published  by  the  defendant,  but  had  never  used  the 
code  before,  and  they  were  sold  by  the  defendant  on  the  understanding 
that  he  should  devote  the  necessary  time  at  the  purchaser's  place  of 
business  to  lecturing  their  staff  of  salesmen  on  the  use  of  the  code,  and 
that  he  did  that  several  times,  and  he  testified  that  there  were  many 
similar  instances  in  the  few  months  he  was  in  the  employ  of  the  de- 
fendant, and  that  it  was  his  duty  to  effect  as  many  sales  as  possible  for 
the  account  of  the  defendant.  He  testified  that  the  first  complaint  made 
to  him  by  the  defendant  was  an  inquiry  about  the  15th  of  Aprilby  its 
president  with  respect  t6  why  he  did  not  call  at  the  office  more  often, 
and  he  explained  that  by  stating,  in  effect,  that  there  was  no  business 
to  be  done  at  the  office,  and  that  no  further  complaint  was  made  tmtU 
the  morning  of  May  1st,  when  he  asked  the  president  about  what  his 
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conmiissions  wotild  be  for  the  month  of  April  and  was  informed  that 
it  would  make  no  difference  to  him  for  the  reason  that  the  defendant 
would  not  pay  him  any  more  commissions  arid  would  not  pay  any  fur- 
ther installments  or  interest  on  his  bonds. . 

It  is  contended  in  behalf  of  the  defendant  that  the  complaint  should 
have  been  dismissed,  and  that,  in  any  event,  the  verdict  was  against 
the  weight  of  the  evidence.  Plaintiff  admitted  that,  after  he  made 
the  contract  in  behalf  of  the  defendant  with  the  Allied  Code  Company, 
he  spent  most  of  his  time  in  the  office  of  that  company,  tod  he  did  not 
in  that  connection  or  elsewhere  in  his  testimony  expressly  state  what 
he  was  doing  there,  and  he  also  somewhat  flippantly  admitted  that  he 
spent  considerable  time  around  the  streets.  But  defendant's  president 
admitted  that  he  made  no  complaint  prior  to  the  plaintiff's  discharge 
that  plaintiff  was  not  properly  performing  his  duties,  although  he  had 
full  knowledge  with  respect  to  what  plaintiff  was  doing,  for  during 
the  latter  part  of  April  he  employed  detectives  to  follow  plaintiff  about 
and  report  to  him  with  respect  to  plaintiff's  movements,  and  they  testi- 
fied that  most  of  plaintifFs  time  was  spent  in  the  office  of  the  Allied 
Code- Company.  It  further  appears  that,  during  the  period  of  the  plain- 
tiff's employment  and  while  he  was  ill,  without  notice  to  him,  he  was 
removed  as  vice  president,  and  the  son  of  the  president  was  elected  in 
his  place  and  given  an  increased  salary,  and  took  plaintiff's  place  as 
sales  manager  after  the  discharge. 

Counsel  for  the  respondent  argues  that  the  appellant  did  not  make 
this  contract  with  the  plaintiff  in  good  faith,  but  for  the  purpose  of 
becoming  released  from  its  liability  under  the  f oi*mer  contract  with  him. 
That  was  not  an  issue  in  the  case ;  but  the  evidence  on  which  that 
claim  is  made  fairly  warrants  the  inference  that,  shortly  after  making 
this  contract,  the  defendant  commenced  to  look  for  justification  for  dis- 
charging the  plaintiff,  because,  commencing  early  in  February,  its  presi* 
dent  directed  its  stenographer  to  keep  minutes  of  the  time  the  plain- 
tiff spent  in  the  office  of  the  company,  and  after  each  call  there  by  the 
plaintiff  he  dictated  to  her  the  length  of  the  call,  and  later,  as  already 
observed,  he  had  plaintiff  under  the  surveillance  of  private  detectives, 
and  he  conceded  that  he  never,  until  the  time  of  his  discharge,  made 
any  complaint  to  the  plaintiff  with  respect  to  the  manner  in  which  he 
was  performing  his  duties. 

Of  course,  if  the  plaintiff  failed  to  perform  his  duties,  or  to  obey 
reasonable  orders,  the  defendant  was  at  liberty  to  discharge  him  (Cor- 
rigan  v.  E.  M.  P.  Producing  Corp.,  179  App.  Div.  810,  167  N.  Y. 
Supp.  206),  and  the  defendant's  failure  to  assign  a  sufficient  reason 
for  the  discharge  of  the  plaintiff  is  immaterial,  provided  cause  there- 
for existed  (Getty  v.  Roger  Williams  Silverware  Co.,  221  N.  Y.  34, 
116  N.  E.  381;  190  App.  Div.  672,  180  N.  Y.  Supp.  275,  and  162 
App.  Div.  513,  147  N.  Y.  Supp.  1083);  but  it  cannot  be  held  as 
matter  of  law  that  the  plaintiff  failed  to  perform  his  contract  with 
respect  to  devoting  his  time  during  the  regular  business  hours  to 
the  business  of  the  defendant,  and,  in  the  circumstances,  I  think 
the  jury  were  warranted  in  finding  that  his  absence  from  the  office 
was  in  the  performance  of  his  duties  as  they  were  understood  by 
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him  and  as  was  acquiesced  in  by  the  defendant.  It  is  a  reasonable  in- 
ference that  he  meant  that  the  time  spent  in  the  office  of  the  Allied 
Code  Company  was  in  instructing  its  employees  concerning  defendant's 
codes,  and  that  he  meant  by  Ihe  reference  to  time  spent  running  around 
the  street  that  it  was  spent  in  calling  on  the  trade  in  the  performance  of 
his  duties  as  sales  manager. 

[3]  It  was  conceded  that  his  commissions  for  April  were  $1,019.19. 
The  verdict  was  for  $21,019.19,  which  shows  that  the  jury  awarded 
$20,000  as  general  damages.  The  only  basis  shown  for  the  general 
damages  was  the  amount  of  the  plaintiff's  commissions  under  the  con- 
tract until  the  time  of  his  discharge,  which  were  $324.01  for  January, 
$586.73  for  February,  $770.20  for  March,  and  $1,019.19  for  April 
thus  showing  a  gradual  increase ;  and  the  commissions  on  the  same 
basis,  to  which,  if  he  had  not  been  discharged,  he  would  have  been 
entitled  for  the  succeeding  three  months,  would  have  been  for  May 
$982.05,  for  June  $1,255.71,  and  for  July  $1,321.44.  The  issues  were 
brought  to  trial  on  the  9th  of  January,  1922,  but  no  further  evidence 
with  respect  to  the  business  transacted  by  the  defendant  in  the  mean- 
time— Si  period  of  about  21/^  years — ^was  shown. 

This  evidence  and  further  evidence  that  the  plaintiff,  as  president  of 
the  Allied  Code  Company,  was  receiving  $5,000  a  year,  afforded  a 
basis  upon  which  the  jury  could  determine  the  general  damages  sus- 
tained by  him.  Wooldridge  v.  Shea,  186  App.  Div.  705,  175  N.  Y. 
Supp.  130;  Davis  v.  Dodge,  126  App.  Div.  469,  110  N.  Y.  Supp.  787; 
Macauley  v.  Press  Publishing  Co.,  170  App.  Div.  640,  155  N.  Y.  Supp. 
104+,  affirmed  222  N.  Y.  696,  119  N.  E.  1055.  The  failure  of  the  de- 
fendant to  show  that  its  business  fell  off  during  the  intervening  2% 
years  before  the  trial  warranted  the  jury  in  inferring  that  its  business 
continued  to  prosper,  and  in  view  of  evidence  to  the  effect  that  the  ban 
on  the  use  of  codes  was  not  raised  by  the  government  until  the  middle  of 
1919,  and  therefore  there  had  not  been  a  very  great  demand  for  them 
until  after  plaintiff  was  discharged,  the  jury  were  warranted  in  finding 
that  defendant's  business  would  have  continued  to  be  profitable.  In 
fact,  it  is  not  claimed  that  the  verdict  is  excessive,  if  the  plaintiff  is 
entitled  to  recover. 

I  am  of  opinion,  therefore  that  the  recovery  was  warranted  by  the 
evidence,  and  that  the  judgment  should  be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  DOWLING  and  MERRELL,  JJ.,  concur. 
PAGE,  J.,  dissents. 
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HORBACHEWSKI  v.  MIKULSKI. 

(Sapreme  Court,  Appellate  Diylsion,  Fir&t  Department     Jane  9,  1922.) 

Arrest  ^s=>22— Affidavit  on  which  order  of  arrest  prooured  held  Insufficient. 

Affidavit  on  which  order  of  arrest  of  defendant  was  procured,  the  facts 
stated  in  which  were  essential  to  the  order  as  proof  of  plaintiflTs  case, 
being  copy  of  affidavit  purporting  to  have  been  made  in  another  action 
between  different  parties,  the  original  not  being  produced  or  referred  to 
in  the  application,  or  disclosed  that  alleged  affidavit  was  a  copy  of  any 
original  claimed  on  file»  l^eld  insufficient 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Alexander  Horbachewski  against  Anton  Mikulski.  From 
an  order  denying  defendant's  motion  to  vacate  the  order  for  his  arrest, 
he  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ, 

John  Brooks  Leavitt,  of  New  York  City,  for  appellant. 
Kopp,  Markewich  &  Perlman,  of  New  York  City  (Joseph  D.  Edel- 
son,  of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  upon  the  ground  that  the 
allied  affidavit  of  Anna  Zawadzka,  attached  to  the  moving  papers, 
upon  which  the  OT*der  of  arrest  was  procured,  the  facts  stated  in  which 
were  essential  to  the  issuance  of  said  order  as  proof  of  plaintiff's  cause 
of  action,  is  a  copy  of  an  affidavit  purporting  to  have  been  made  in 
another  action,  not  between  the  same  parties,  and  the  original  thereof 
was  not  produced  or  referred  to  on  the  application  for  the  order  of  ar- 
rest, nor  was  the  fact  in  any  way  disclosed  that  said  copy  was  one  of 
any  original  claimed  to  be  on  file. 


(200  App.  Div.  681) 

RICHARD  et  al.  v.  CONNECTICUT  ELECTRIC  MPG.  CO. 

(Supreme  Court,  Appellate  DivlBion,  First  Department.    April  21,  1922.) 

1.  Paymeiit  ^s>l7— Rule  that  action  may  b«  elthM*  on  indebtadness  or  obligation 

given  In  payment  held  inapplicable,  where  bill  of  exohange  it  purchased. 

The  rule  that,  where  there  remains  unpaid  the  original  indebtedneea  for 
the  payment  of  which  a  note  or  oilier  obligation  was  given,  the  action,  at 
the  creditor's  election,  may  be  either  on  the  instrument  evidencing  the 
indebtedness  or  on  the  original  account  or  transaction  giving  rise  there- 
to, does  not  apply,  where  bills  of  exchange  were  not  taken  as  security  for 
money  loaned,  but  constituted  the  consideration  for  which  money  was 
paid  by  the  plaintiff. 

2.  Bills  and  notes  ^s»\3,  408— Bills  of  exchange  held  "foreign  bills  of  exchange," 

drawer  of  which  was  discharged  by  failure  to  protest  for  nonacceptance; 
"inland  bills  of  exchange.'' 

Time  drafts,  payable  four  months  after  date,  and  drawn  in  New  York 
for  acceptance  and  payment  in  Japan,  held  "foreign  bills  of  exchange/* 
under  Negotiable  Instruments  Law,  §§  210,  218,  the  drawer  of  which  was 

^EaFor  other  cases  see  same  toploik  K£Y-NUIu(BER  in  all  Key-Numbered  DlgeeU  *  Indexes 
194  N.y.S.— 32 
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discharged  by  failure  to  present  them  for  acceptance  and  to  protest  them 
for  nonacceptance;  under  sections  111,  260,  and  not  "inland  bills  of  ex- 
change/' which,  under  section  189,  it  was  not  necessary  to  protest  for  non- 
acceptance  ;  section  130,  as  to  presentment  for  payment  not  being  neces- 
sary to  charge  a  person  primarily  liable,  being  inapplicable. 

[Ed.  Note— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Scries,  Foreign  BiU  of  Exchange;  Inland  Bill  of  Exchange.] 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Oscar  H.  Richard  and  others,  copartners  doing  business 
under  the  firm  name  and  style  of  C.  B.  Richard  &  Co.,  against  the  Con- 
necticut Electric  Manufacturing  Company.  From  a  judgment  for 
plaintiffs  on  directed  verdict,  and  from  an  order  denying  defendant's 
motion  for  new  trial,  made  on  the  minutes,  defendant  appeals.  Judg- 
ment reversed,  and  complaint  dismissed. 

Defendant  appeals  from  a  Judgment  in  favor  of  the  plaintiffs  upon  the  ver- 
dict of  a  jury  rendered  by  direction  of  the  court,  and  also  from  an  order  en- 
tered in  said  clerk's  office  on  the  21st  day  of  October,  1921.  denying  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

The  amended  complaint  contains  five  counts.  The  first  four  are.to  recover  on 
four  bills  of  exchange  for  $1,831.75,  each  dated  "New  York,  May  26,  1919/' 
They  are  all  in  precisely  the  same  form,  and  payable  four  months  after  date, 
and  drawn  by  the  defendant  to  the  order  of  the  plaintiffs,  under  their  firm 
name  of  C.  B.  Richard  &  Co.,  upon  M.  J.  Gourland,  Inc.,  at  Kobe,  Japan. 
Each  of  the  bills  of  exchange  at  the  foot  thereof  contains  the  following: 
"Pay  plus  interest  at  the  rate  of  6  per  cent,  per  annum  from  this  date  up  to 
the  approximate  date  of  arrival  of  cover  in  New  York."  The  plaintiffs  allege 
that  each  of  the  bills  of  exchange  was  executed  and  delivered  by  the  defend- 
ant to  them  on'  or  about  its  date,  for  value  received,  and  was  presented  to  the 
drawee  for  acceptance,  but  that  acceptance  was  refused,  and  the  bills  of  ex- 
change were  duly  protested  for  nonacceptance;  that  due  notices  of  present- 
ment, nonacceptance,  dishonor,  and  protest  were  given  to  the  defendant ;  that 
the  protest  fees  on  each  of  the  bills  of  exchange  amounted  to  $3.55;  and  that 
payment  of  the  amount  of  the  bills  of  exchange,  interest,  and  protest  fees  has 
been  duly  demanded,  but  has  not  been  made.  In  the  fifth  count  the  plaintifCs 
allege  that  on  or  about  the  14th  of  May,  1919,  at  the  special  Instance  and  re- 
quest of  the  defendant,  they  loaned  to  it  $7,327,  which  it  promised  to  repay 
to  them,  with  6  per  cent,  interest,  four  months  from  that  time ;  that  payment 
thereof  has  been  duly  demanded,  but  no  part  has  been  paid;  and  that  the 
whole  ampunt,  together  with  interest,  remains  due  and  owing.  They  demand 
judgment  for  $7,841.20,  together  with  interest  thereon  from  the  26th  of  May, 
1919,  and  costa 

The  answer  to  the  amended  complaint  puts  in  Issue  all  of  the  allegations 
thereof,  with  the  exception  of  the  allegations  that  the  defendant  waa  a  Con- 
necticut corporation,  and  that  it  executed  and  issued  to  the  plaintiff  the  bills 
of  exchange,  and  sets  up  a  separate  affirmative  defense  to  each  of  the  causes 
of  action  alleged.  In  each  defense  it  repeats,  by  reference,  its  denials  of  the 
allegations  of  the  complaint,  and  alleges  that  at  the  times  mentioned  it  was 
and  still  is  engaged  in  the  bu^ness  of  manufacturing  and  selling  electrical  sap- 
plies  ;  that  on  or  about  May  1,  1919,  M.  J.  Gourland,  Inc.,  a  corporadon,  nego- 
tiated with  it  for  the  purchase  of  a  large  quantity  of  electrical  supplies  for 
shipment  to  Japan,  and  that  the  manner  and  time  of  payment  tiierefer  was 
discussed  between  them;  that  thereafter  the  plaintiffs  informed  defendant 
that  they  had  taken  up  with  M.  J.  Gourland,  Inc.,  the  matter  of  payment  for 
the  electrical  supplies,  and  that  payment  therefor  would  be  made  by  the  pur- 
chaser through  them,  and  represented  that  they,  were  financing  M.  J.  Gour- 
land, Inc.,  in  connection  with  the  purchase;  that  thereupon,  for  a  good  and 
valuable  consideration  and  for  value  received,  it  was  mutually  agreed  by  and 
between  the  plaintiffs,  the  purchaser,  and  the  defendant  that  the  purchase 
price  of  the  electrical  supplies  would  be  paid  by  the  payment  of  50  per  oeot. 
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thereof  in  cash  immediately,  and  the  halance  ,by  drafts  drawn  by  defendant 
on  the  purchaser  to  the  order  of  the  plalnttlTs,  who  would  discount  them  and 
pay  the  proceeds  of  the  discount  to  the  defendant,  and  that  the  defendant  was 
to  be  under  no  liability  to  pay  the  drafts  or  to  repay  the  proceeds  thereof  to 
the  plaintiffs,  in  the  event  of  the  failure  of  the  drawee  to  pay  the  same  upon 
presentation  thereof,  and  that  the  electrical  supplies  were  to  be  deemed  paid 
for  immediately  upon  the  discounting  of  the  drafts;  that,  as  agreed  be- 
tween the  plaintiffs  and  defendant,  the  drafts  were  executed  and  delivered  to 
the  plaintiffs  by  the  defendant,  on  the  condition  that  plaintiffs  would  look  to 
the  drawee,  and  not  to  defendant,  for  payment  thereof:  that,  according  to 
said  agreement,  electrical  supplies  to  the  amount  and  yalue  of  nearly  $15,000 
were  sold  and  shipped  by  the  defendant  to  the  drawee  at  Kobe,  Japan,  and  de- 
fendant received  60  per  cent,  of  the  purchase  price  In  cash,  and  drew  its 
drafts,  which  are  those  set  forth  in  the  first  four  counts  of  the  complaint,  and 
that  they  were  discounted  by  plaintiffs  in  accordance  with  the  terms  of  said 
agreement;  and  that  the  proceeds  of  the  drafts  as  so  discounted  are  the 
basis  of  the  alleged  fifth  cause  of  action. 

The  defendant  filed  and  served  with  Its  answer,  as  required  by  the  provi- 
sions of  section  928  of  the  Code  of  Civil  Procedure,  an  affidavit  that  at  no  time 
had  it  received  any  notice  whatsoever  of  presentment,  nonacceptance,  disr 
honor,  nonpayment,  or  protest  of  the  drafts  or  bills  of  exchange,  and  that  no 
such  notice  was  at  any  time  delivered  to  It,  and  upon  Information  and  belief' 
that  no  su<di  notice  was  ever  mailed  to  it  On  the  trial  the  plaintiffs  introduc- 
ed in  evidence  a  check  dated  May  14,  1919,  for  $7,035.19,  drawn  by  plaintiffs 
to  the  order  of  the  defendant,  and  indorsed  by  the  defendant  and  stamped 
"Paid'*  May  16th.  The  check  is  referred  to  as  a  voucher  check.  A  printed 
form  of  check  in  use  by  plaintiffs'  was  used  containing  the  heading: 

*'C.  B.  Richard  &  Co. 

"Russian  ft  Oriental  Trade  Dep'f 

And  at  the  left  It  contained  a  printed  blank  stub,  with  part  of  the  blanks 
filled  out  as  follows: 
"RsnEBENCB  No.  524^0. 
"Descbiptxon  or  Draft  #. 
"Material  Fubnished  ob  Mdse. 
"Seb VICES  R£NDEBED  May  IS/ 19, 
"Account  Chabocd  The  Connecticut  Slectr,  Ufg,  Cot, 

"RBQinsmONBD  VT 

"Checked  by  BWB 

"Audited  bt 

•1>EPABTMENT  MANAGER  (Signature  which  is  illegible.)*' 

The  writing  on  the  stub  as  above  set  forth  la  italicized.  The  plaintiffs  in- 
troduced in  evidence  another  check  on  a  like  blank  for  $72,  dated  May  16, 
1919,  drawn  by  them  to  the  order  of  the  defendant  and  stamped  "paid"  May 
20th.  On  the  stub  on  this  check  there  was  written,  opposite  the  printed  words 
"Account  Charged*'  the  name  of  the  defendant,  and  two  initials  opposite  the 
words  "Requisitioned  by,"  and  opposite  "Department  Manager"  the  same  name 
as  on  the  other  stub.  The  plaintiffs  then  rested,  without  giving  any  evidence 
with  regard  to  the  writing  filled  in  in  the  blank  stubs  on  the  checks,  o;:  with 
regard  to  the  presentation  of  the  bills  of  exchange  for  acceptance  or  the  pro- 
test thereof,  and  without  Introducing  any  further  evidence.  Defendant  there- 
upon moved  to  dismiss  the  complaint  The  motion  was  denied,  and  it  except- 
ed«  On  motion  of  the  plaintiffs  the  separate  defenses  were  struck  out,  on 
the  ground  that  they  tended  to  vary  the  terms  of  the  biUs  of  exchange.  No 
exception  to  the  ruling  was  taken.  The  defendant  thereupon  called  to  the 
stand  its  secretary,  who  testified  that  he  opened  all  of  its  mall.  He  was  then 
asked  whether  in  the  mall  he  received  any  notice  "of  the  present  of  these 
drafts  at  the  bank  in  China."  Plaintiffs  objected  to  the  question,  on  the 
ground  that  it  was  irrelevant,  incomi)etent,  and  immaterial,  and  that  the  fact 
that  the  defendant  had  not  received  "any  mail  would  not  Wnd  the  plaintiff." 
The  objection  was  sustained,  and  no  exception  taken.  The  witness  then  tes- 
tifled  that  the  first  knowledge  the.  defendant  aeguired  of  the  nonpayment  of 
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the  drafts  was  contained  in  a  letter  of  the  plaintlfEs  to  it,  dated  Octi>ber  7» 
1920,  describing  the  instruments  as  drafts,  and  giving  the  numbers  thereof  as 
52410AA,  52410BB,  52410(X3,  and  52410DD,  and  caUing  defendant's  attention 
thereto,  and  stating  that  they  had  been  returned  to  the  plaintiffs  unpaid  by 
their  correspondent  abroad,  and  asking  defendant  to  arrange  for  their  im- 
mediate liquidation.  This  concluded  the  evidence,  and  thereupon,  on  plain- 
tiffs' motion,  a  verdict  was  directed  for  $7^27  and  interest,  and  defendant  ex- 
cepted; 

George  B.  Hayes,  of  New  York  City,  and  Edward  K.  Nicholson,  of 
Bridgeport,  Conn.  (Charles  E.  McMahon,  of  New  York  City,  of  coun- 
sel, and  Edward  K.  Nicholson,  of  Bridgeport,  Conn.,  on  the  brief),  for 
appellant. 

l^uis  A.  JafFer,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  [1]  The  verdict  was  directed  for  the  amount  of 
the  bills  of  exchange  and  interest,  and  not  for  the  amount  which  the 
plaintiffs  paid  to  the  defendant,  evidenced  by  the  checks,  which  was 
$219.81  less;  but  the  record  does  not  show  on  which  theory  the  court 
deemed  the  plaintiflfs  entitled  to  recover.  The  principal  contention  of 
the  respondents  is,  however,  that  the  judgment  can  be  sustained  on  the 
theory  that  the  recovery  was  for  a  loan  of  money,  arid  their  counsel 
argues  that  this  is  shown  by  the  fact  that  the  checks  were  delivered  to 
the  defendant  and  paid  some  days  before  the  date  of  the  bills  of  ex- 
change, and  by  the  memoranda  on  the  stubs  of  the  checks,  which  he 
claims  shows  that  the  moneys  were  advanced  to  the  defendant,  and  it 
was  charged  therewith  by  the  plaintiffs,  and  that  by  accepting  the 
voucher  checks  it  recognized  and  admitted  that  such  was  the  transac- 
tion between  the  parties.  It  will  be  observed,  however,  that  the  check 
of  the  earlier  date  and  for  the  principal  amount  shows  by  the  memoran- 
dum on  the  stub  that  it  related  to  a  merchandise  transaction  involving 
a  draft,  and  the  number  written  thereon  is  the  number  which  is  on  all 
of  the  drafts,  as  shown  by  the  plaintiffs'  letter  to  the  defendant,  with 
the  letters  following  the  number  omitted. 

In  view  of  the  fact  Aat  the  action  is  predicated  on  the  drafts,  as  well 
as  the  loan,  and  not  for  a  recovery  on  both,  but  for  a  recovery  on  ei- 
ther the  drafts  or  on  the  loans,  and  the  amount  of  the  checks  is  less 
than  the  drafts  by  what  might  be  expected  to  be  the  approximate 
amount  to  be  deducted  on  discounting  the  drafts,  and  there  being  no 
other  evidence,  I  am  of  opinion  that  the  reasonable  inference  is  that  the 
checks,  although  apparently  given  a  few  days  in  advance  of  the  delivery 
of  the  bills  of  exchange,  represent  the  proceeds  of  the  discount  of  the 
drafts  by  the  plaintiffs,  and  that  the  plaintiffs  must  be  deemed  to  have 
purchased  the  drafts.  If  this  is  the  proper  inference  to  be  drawn  frocn 
the  evidence,  it  is  unnecessary  to  discuss  the  point  made  by  the  re- 
spondents to  the  effect  that  they  took  the  bills  of  exchange  merely  as 
security  for  the  moneys  loaned,  and  therefore  are  at  liberty  to  abandon 
the  bills  of  exchange  and  recover  on  the  obligation  to  repay  the  money 
loaned.  The  authorities  relied  on  by  the  respondents  in  support  of  that 
contention  are  confined  to  instances  in  which  there  was  an  original  in- 
debtedness remaining  unpaid,  for  the  payment  of  which  a  note  or  other 
obligation  was  given,  and  in  those  cases,  as  between  the  original  {>arties» 
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the  action,  at  the  election  of  the  creditor,  may  be  either  on  the  instru- 
ment evidencing  the  indebtedness  or  on  the  original  account  or  trans- 
action giving  rise  thereto.  See  Greenwich  Insurance  Co.  v.  Oregon  Im- 
provement Co.,  76  Hun,  194,  27  N.  Y.  Supp.  794;  Hill  v.  Beebe,  13  N. 
Y.  556;  Bradford  v.  Fox,  38  N.  Y.  289;  Jagger  Iron  Co.  v.  Walker, 
76  N.  Y.  521 ;  Bank  of  Hamilton  v.  Mudgett,  34  Hun,  100.  If,  ho\y- 
ever,  as  I  think  is  the  case,  the  bills  of  exchange  were  not  taken  as 
security  for  the  money  loaned,  but  constituted  the  consideration  for 
which  the  money  was  paid  by  the  plaintiffs,  then  manifestly  the  rule  to 
which  reference  has  been  made  could  have  no  application. 

[2]  Moreover,  the  statute  prescribes  the  rights,  duties,  and  obliga- 
tions of  the  parties  to  a  bill  of  exchange.  The  instruments  set  forth  in 
the  complaint  are  commonly  known  as  time  drafts ;  but  they  are  bills  of 
exchange,  as  defined  in  section  210  of  the  Negotiable  Instruments  Law 
(Consol.  Laws,  c.  38),  Section  111  of  the  Negotiable  Instruments  Law 
defines  the  liability  of  the  drawer  of  a  draft  or  bill  of  exchange  as  fol- 
lows: 

"The  drawer  by  drawing  tbe  instrument  admits  the  ezistopce  of  the  payee 
and  his  then  capacity  to  indorse;  engages  that  on  due  presentment  the  in- 
strument will  be  accepted  and  paid,  or  both,  according  to  its  tenor,  and  that 
if  it  be  dishonored,  and  the  necessary  proceedings  on  dishonor  be  duly  taken, 
he  wfll  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent  ihdorser 
who  may  be  compeUed  to  pay  it.  But  the  difawer  may  insert  in  tbe  instrument 
an  express  stipulation  negativing  or  limiting  his  own  liability  to  the  holder,** 

It  is  contended  in  behalf  of  the  respondents  that  these  are  inland 
bills  of  exchange,  and  that  therefore,  by  virtue  of  section  189  of  the 
Negotiable  Instruments  Law,  it  was  not  necessary  to  protest  them  for 
nonacceptance.  These,  however,  are  plainly  foreign  bills  of  exchange, 
because  they  are  drawn  in  New  York  for  acceptance  and  payment  in 
Kobe,  Japan.  This  sufficiently  appears  on  the  face  of  the  instruments, 
and  is  further  shown  by  the  note  at  the  foot  thereof,  which  indicates 
that  interest  in  advance  of  the  time  of  payment  to  cover  approximately 
the  further  period  required  for  transmission  to  New  York  was  to  be 
collected,  and  by  the  plaintiffs'  letter  of  October  7,  1920,  to  the  defend- 
ant, showing  that  they  had  been  informed  by  their  correspondent 
abroad  that  the  bills  of  exchange  had  not  been  paid.  Section  213  of 
the  Negotiable  Instruments  Law  defines  foreign  and  itiland  bills  of 
exchange  as  follows : 

"An  inland  bill  of  exchange  is  a  bill  which  is.  or  on  its  face  purports  to  be, 
both  drawn  and  payable  within  this  state.  Any  other  bill  is  a  foreign  bilL 
Dnless  the  contrary  appears  on  the  face  of  the  bUl,  the  holder  may  treat  it 
as  an  inland  bUl." 

Here  it  appears  on  the  face  of  the  bills  that  they  were  foreign  bills 
of  exchange,  and  therefore  the  plaintiffs  were  not  at  liberty  to  regard 
them  as  inland  bills.  Section  260  of  the  Negotiable  Instruments  Law 
provides,  among  other  things,  that,  if  a  bill  of  exchange  appearing  on 
Its  face  to  be  a  foreign  bill  is  dishonored  by  nonacceptance,  "it  must 
be  duly  protested  for  nonacceptance,"  and  further  provides  as  follows : 
"If  it  is  not  so  protested,  the  drawer  and  indorsers  are  discharged." 
In  the  case  at  bar  there  is  no  evidence  even  of  presentment  of  these 
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bills  of  exchange  for  acceptance,  and  the  failure  to  protest  them  for 
nonacceptance  discharged  the  defendant  from  liability  thereon. 

The  learned  counsel  for  the  respondents  further  contends  that  the 
defendant  was  primarily  liable  on  these  bills  of  exchange,  and  that 
therefore  they  were  relieved  under  section  130  of  the  Negotiable  In- 
struments Law  from  presenting  the  bills  of  exchange  for  payment  as  a 
condition  precedent  to  holding  the  defendant  liable  thereon.  That 
section  provides  as  follows : 

"Sec.  130.  Effect  of  Want  of  Demand  on  Principal  Dehtor,  Presentment  for 
payment  is  not  necessary  in  order  to  cbarge  the  person  primarily  liable  on 
the  instrument;  bnt  if  the  instrument  is,  by  its  terms,  payable  at  a  special 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity  and  has  funds 
there  ayailable  for  that  purpose,  such  ability  and  willingness  are  equivalent 
to  a  tender  of  payment  upon  his  part.  But  except  as  herein  otherwise  pro- 
vided, presentment  for  payment  is  necessary  in  order  to  charge  the  drawer 
and  Indorsers." 

I  am  of  opinion  that  the  provisions  of  that  section  are  not  in  point 
here,  for  this  was  not  a  case  of  failure  to  present  a  negotiable  instru- 
ment to  one  primarily  liable  thereon  for  payment,  but  of  failure  to 
present  these  foreign  bills  of  exchange  for  acceptance ;  and  the  drawer 
of  such  bills  of  exchange  is  not  primarily  liable  thereon,  and  is  only 
liable, "according  to  the  statute,  upon  failure  of  the  drawee  on  due 
presentment  to  accept,  or  on  due  demand  to  pay,  'and  on  due  protest 
for  nonacceptance  or  nonpayment.  It  follows  that  the  judgment  should 
be  reversed,  with  costs,  and  the  complaint  dismissed,  with  costs. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

DOWLING,  SMITH,  MERRELL  and  GREENBAUM,  JJ.,  con- 
cur. 


NOONAN  V.  MOTT. 


(Supreme  Ck>art,  Special  Term,  New  York  County.    Au^ist  29,  1921.    On  Mo- 
tion for  Reargument,  September  16,  1921.) 

1.  Pleading  ^s»350 (2)— Motion  for  Judgment  may  bo  fliod  at  any  tfmo  after  Issho 

Joined. 

Under  Code  Ciy.  Proc.  8  547,  a  motion  for  Judgment  on  the  plead  in^pB 
may  be  filed  and  judgment  rendered  thereon  at  any  time  after  issue  has 
been  joined,  though  the  time  within  which  an  amended  complaint  may 
be  served  has  not  expired. 

2.  LaRdlord  and  tenant  ^s»22(2)»Wrlting  held  an  agreement  to  make  a  ieaso^ 

and  not  a  iease. 

An  agreement  to  enter  into  a  lease  for  a  specified  period,  containing  the 
"usual  clauses  in  long-time  leases"  as  to  specified  matters,  and  "such 
other  usual  and  appropriate  clauses  as  shall  be  agreed  upon,"  did  not  con- 
stitute a  lease,  but  was  a  mere  agreemait  to  enter  into  a  lease. 

3.  SpeciHe  performanoe  ^s»2a (2)— Contract  held  too  Indefinite  to  be  specifleally 

enforced. 

An  agreement  to  execute  a  lease,  providing  for  the  incorporation  of  the 
''usual  clauses  contained  in  long-time  leases  with  respect  to  defaults.  In- 
surance, public  ordinances,  etc.,  and  a  covenant  against  nuisances  and 
appropriate  clauses  reqniiiug  the  tenant  to  keep  the  premises  in  proper 

^^^For  other  cases  see  same  topic  A  K£T-NUMBBR  In  all  Key-Numbered  Digests  a  Indexes 
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repair  during.. the  oontinuance  of  ttie  lease,  and  aocb  other  uBual  and 
ap|)ropriate  clauses  as  shall  be  agreed  upon,"  is  to«  indefinite  and  un- 
certain to  be  specifically  enforced. 

On  Motion  for  Reargument 
4.  Speolflo  performaoee  $=928(2)— Preparatlun  of  a  form  of  lease  and  approval 
by  tenant  held  not  to  oonstltute  contraot. 

The  preparation  of  a  form  of  lease  by  the  landlord's  attorney,  and 
approval  thereof  by  the  tenant,  but  which  the  landlord  refused  to  execute, 
did  not  create  an  agreement  or  a  completed  lease,  rendering  the  prior  con- 
tract sufficiently  definite  to  warrant  its  specific  performance. 

Action  by  Bernard  Noonan  against  Susie  C.  Mott  Motion  by  de- 
fendant for  judgment  on  the  pleadings  granted  and  motion  for  reargu- 
ment  denied.    Judgment  affirmed. 

Judgment  affirmed App.  Div. ^  194  N,  Y.  Supp.  962, 

H.  A.  &  C.  E.  Hydt  (Edward  Chase  Crowley,  of  New  York  City, 
of  counsel),  for  plaintiff. 

Benjamin  A.  Hartstein,  of  New  Yorj^  City  (I^wis  Nadel,  of  New 
York  City,  of  counsel),  for  defendant.' 

MARTIN,  J.  [1]  This  is  a  motion  for  judgment  on  the  plead- 
ings. The  motion  was  made  after  the  service  of  an  answer,  but  be- 
fore the  time  had  expired  for  the  plaintiff  to  serve  an  amended  com- 
plaint. The  contention  of  the  plaintiff  that  the  motion  is  premature 
is  without  merit.  Mclntire  v.  Sprague  (Sup.)  159  N.  Y.  Supp.  1034; 
Snedecor  v.  Chapel,  192  App.  Div.  915,  183  N.  Y.  Supp.  86.  A  mo- 
tion for  judgment  on  the  pleadings  may  be  made  at  any  time  after 
issue  has  been  joined.    Section  547,  Code  of  Civil  Procedure. 

[2,  3]  The  plaintiff  brings  this  action  in  equity  for  the  specific  per- 
formance of  an  agreement  to  enter  into  a  lease,  upon  which  the  plain- 
tiff has  paid  the  sum  of  $5,0(X).  The  defendant  has  answered,  admit- 
ting the  execution  of  the  writing  and  also  the  payment  of  $5,000,  and 
that  she  has  not  returned  any  part  thereof.  The  answer  sets  up  affirma- 
tively the  statute  of  frauds,  and  also  the  defense  that  the  plaintiff  has 
an  adequate  remedy  at  law.  The  defendant  contends  that  the  plaintiff 
is  not  entitled  to  specific  performance  of  the  agreement  set  forth  in  the 
complaint,  for  the  reason  that  it  is  not  a  lease,  that  it  does  not  contain 
the  terms  and  conditions  of  the  proposed  lease,  and  that  the  terms 
of  the  lease  were  to  be  embodied  in  aa  agreement  or  written  instru- 
ment hereafter  to  be  executed.  The  agreement  before  the  court  pro^ 
vides  for  the  incorporation  into  the  lease  of  the  "usual  clauses  con- 
tained in  long-time  leases  with  respect,  to  defaults,  insurance,  public 
ordinances,  etc.,  and  covenant  against  nuisances,  and  appropriate 
clauses  requiring  the  tenant  to  keep  the  premises  in  proper  repair 
during  the  contit>uance  of  the  lease  and  such  other  usual  and  appro- 
priate clauses  as  shall  be  agreed  upon.'*  The  terra  "usual  clauses"  is 
without  meaning,  because  there  are  no  set  or  standard  clauses  adopted 
by  all  persons  who  draw  leases. 

The  provision  in  the  writing  which  relates  to  the  incorporation  of 
the  "usual  clauses  contained  in  long-time  leases"  might  be  regarded  as 
of  no  effect,  but  we  are  then  met  with  the  provision  "for  such  other 

^ssFor  other  cases  eee  eame  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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usual  and  appropriate  clauses  as  shall  be  agreed  upon.*'  If  this  para- 
graph of  the  writing  could  be  disregarded,  in  all  probability  there 
would  be  a  complete  contract  for  a  long-term  lease,  but  an  agreement 
which  failed  to  embody  many  important  features  of  such  a  lease. 
It  is  difficult  to  see  how  the  paragraph  can  be  disregarded.  The  par- 
ties inserted  it  in  the  agreement  for  a  purpose.  It  must  be  given  ef- 
fect, and  the  effect  which  must  be  given  to  it  is  that  the  parties  intend- 
ed the  final  lease  to  contain  provisions  relating  to  defaults,  insurance, 
public  ordinances,  etc.,  and  providing  for  many  other  necessary  and 
appropriate  matters.  In  practice  there  are  as  many  provisions  relating 
to  leases  as  there  are  parties  and  lawyers  drawing  them. 

By  this  writing  did  the  parties  intend  that  the  default  clause  should 
contain  a  conditional  limitation  on  the  term,  so  that  the  landlord  could 
lay  the  foundation  for  summary  proceedings  in  case  of  the  tenant's 
default?  Or,  as  is  more  common,  did  they  intend  that  certain  de- 
faults should  give  the  landlord  his  common-law  remedies  ?  Again,  did 
they  intend  to  incorporate  inta  the  default  clause  provisions,  very  often 
used  since  the  decision  in  the  case  of  Michaels  v.  Fishel,  169  N.  Y. 
381,  62  N.  E.  425,  that  certain  obligations  of  the  tenant  should  sur- 
vive a  termination  of  the  lease,  such  as  would  result  if  the  tenant  were 
dispossessed  in  summary  proceedings?  Or  did  they  intend  that  in 
case  of  default  the  tenant  should  find  himself  in  the  same  advantageous 
position  as  the  tenant  in  the  case  of  Michaels  v.  Fishel,  supra?  With 
reference  to  the  security  did  they  intend  to  give  the  landlord  the  pow- 
er to  apply  the  security  and  terminate  all  relations  between  the  par- 
ties in  case  of  a  default  by  the  tenant?  Or  did  they  intend  that  the 
landlord  should  be  required  to  rerent  the  premises  for  the  account  of 
the  tenant,  and,  accordingly,  be  required  to  account  to  the  tenant  for 
all  receipts  from  the  premises  up  to  the  time  fixed  in  the  lease  as  its 
date  of  expiration,  though  the  term  should  end  before  that  date?  Did 
they  intend  that  the  security  should  be  held  until  the  term  was  over,  or 
that  it  would  be  applied  to  the  rent  at  the  end  of  the  term?  With 
reference  to  insurance,  what  insurance  did  they  intend  the  tenants  to 
pay?  Fire,  general  accident,  liability,  liability  of  employees,  work- 
men's compensation,  plate  glass,  sprinkler,  or  other  insurance,  and  how 
much  did  they  intend  should  be  the  maximum  amount  of  the  respec- 
tive policies? 

Similar  inquiries  arise  as  to  the  other  matters  which  the  writing 
shows  they  intended  to  cover  in  the  lease.  An  infinite  variety  of  ques- 
tions suggest  themselves'  as  flowing  from  the  clause  referred  to  al)ove. 
The  parties  intended  that  many  matters  should  be  threshed  out  and 
subsequently  incorporated  in  the  lease,  which  was  to  be  an  important 
long-term  lease  for  a  period  of  21  years.  The  parties  intended  to  work 
out  and  agree  upon  many  important  provisions,  which,  in  a  general 
way,  they  regarded  as  essential  elements  of  the  lease.  In  other  words  the 
parties  signed  a  writing  by  which  they  agfreed  to  make  a  lease.  The  terms 
of  the  lease  they  did  not  define,  though  intending  to  arrive  at  a  settle- 
ment of  the  terms  in  the  future.  Such  a  writing  is  an  agreement  to 
make  a  lease ;  not  in  law  such  a  contract  that  it  can  be  made  the  basis  of 
an  action  for  specific  performance  to  enforce  it.    See  H.  M.  Weill  Co. 
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V,  Creveling,  181  App.  Div.  282,  168  N.  Y.  Supp.  385,  Sourwine  v» 
Truscott,  17  Hun,  432,  Law  v.  Pembcrton,  10  Misc.  Rep.  362,  31  N. 
Y.  Supp.  21,  Jenkelson  v.  Ruff,  31  Misc.  Rep.  276,  64  N.  Y.  Supp. 
40,  and  Woods  v.  Matthews,  224  Mass.  577,  113  N.  E.  201. 

Under  the  circumstances  defendant's  motion  for  judgment  on  the 
pleadings  must  be  granted.    Settle  order  on  notice. 

On  Motion  for  Reargument 

[4]  On  this  motion  for  a  reargument  plaintiff  calls  particular  atten- 
tion to  the  third  and  fourth  paragraphs  of  the  complaint.  In  the  third 
it  is  alleged  that  pursuant  to  the  agreement.  Exhibit  A,  the  terms  of 
the  lease  were  mutually  agreed  upon,  and  the  form  of  lease  prepared 
by  the  defendant's  attorney  was  submitted  to  and  approved  by  plain- 
tiff. In  the  fourth  paragraph,  however,  plaintiff  alleges  that,  although 
he  was  at  all  times  willing  to  execute  such  lease,  the  defendant  refused 
to  execute  it.  Reading  Siese  allegations  most  favorably  for  plaintiff, 
it  appears  that  the  parties  did  not  execute  the  lease.  The  only  purpose 
of  this  action  which  can  be  gathered  from  the  complaint  is  to  compel 
defendant  to  specifically  perform  the  agreement  referred  to  as  Ex- 
hibit A.  That  agreement  was  executed  and  delivered.  Subsequently, 
according  to  the  complaint,  a  form  of  lease  was  prepared  by  defendant 
and  approved  by  plaintiff,  but  it  was  never  executed,  because  defend- 
ant refused  to  execute  it.  I  am  unable  to  conceive  how  the  mutiial 
rights  and  obligations  of  the  parties  ba^ed  upon  the  agreement  refer- 
red to  as  Exhibit  A  can  be  regarded  as  having  been  altered  because, 
after  the  execution  and  delivery  of  said  agreement  they  agreed  upon 
a  form  of  lease;  no  lease  according  to  that  form,  however,  having 
been  executed.  It  would  be  contrary  to  fact  to  say  that  by  the  signed 
writing  they  agreed  to  execute  a  lease  in  that  form ;  for  the  fact  is 
that  the  writing  contemplated  that  they  would  subsequently  nego- 
tiate the  form,  it  expressly  leaving  open  many  stated  subjects  for  such 
negotiations. 

In  my  opinion  plaintiff  must  stand  or  fall  upon  the  agreement  which 
was  made  between  the  parties.  Subsequent  negotiations  for  the  pur- 
/pase  of  preparing  a  lease  for  signature  did  not  make  a  further  agree- 
ment nor  a  completed  lease.  The  complaint  itself  shows  that,  because 
of  the  fact  that  the  defendant  refused  to  sign  the  lease,  the  negotia- 
tions were  not.  consummated  into  an  agreement  or  lease  between  the 
parties.  It  is  a  necessary  inference  from  the  complaint  that  these  nego- 
tiations amounted  to  notliing  more  than  an  attempt  to  arrange  the 
terms  of  the  lease,  which  had  been  left  open  for  future  negotiations 
by  the  agreement,  which  was  executed  and  delivered  by  and  between 
the  parties,  and  which  is  referred  to  as  Exhibit  A« 

Motion  denied. 
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PEOPLE  V.  KILROE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    June  2,  1922,) 

1.  Criminal  law  <&=»777»instruction  that  the  Jury  may  consider  "the  sugges- 

tion of  everything  possible"  in  the  case  held  error. 

In  a  prosecution  for  conspiracy  to  compound  a  felony,  an  instruction 
directing  the  Jury  that  they  may  consider,  not  only  the  evidence,  but  the 
"suggestion  of  everything  in  the  case  that  is  possible,"  held  error. 

2.  Criminal  law  «=»823 (9)— Improper  Instruction  held  not  cured  by  later  In- 

struction. 

In  a  prosecution  for  compounding  a  felony,  the  question  arose  as  to 
vhat  inference  could  be  placed  against  defendants  from  the  nonappear- 
ance of  the  party  who  committed  the  felony.  The  court  instructed  the 
Jury  that  it  was  for  them  to  determine  what  inference  waa  to  be  drawn, 
and  then  later  stated  that  he  was  in  some  doubt  as  to  the  law,  but  that 
he  would  instruct  that  as  a  matter  of  law  no  inference  could  be  placed 
against  defendants.  Held,  that  the  later  instruction  did  not  withdraw 
from  the  jury  the  former  improper  statement  that  it  was  for  the  Jury  to 
say  whether  an  inference  of  fact  could  be  drawn  against  defendants. 

3.  Criminal  law  ^=9655(5),  656(1,2)— Conduct  of  trial  Judge  In  examining  wit- 

nesses, characterizing  testimony  and  criticizing  counsel,  held  error^ 

In  a  prosecution  for  compounding  a  felony,  the  activity  of  the  trial 
judge  in  asking  questions  of  witnesses,  remarks  made  in  characterizing 
their  testimony,  and  the  criticism  of  counsel  held  error. 

Appeal  from  Supreme  Court,  New  York  County. 

Edwin  P.  Kilroe  and  Louis  E.  Swarts  were  convicted,  under  section 
580  of  the  Penal  Law,  of  conspiring  to  do  an  act  for  the  perversion  or 
the  obstruction  of  justice  or  the  due  administration  of  the  laws,  and 
in  aid  of  the  compounding  of  a  felony,  and  appeal.  Reversed  and  re- 
manded. 

Ar^ied  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Olcott,  Bon)mge,  McManus  &  Em^t,  of  New  York  City  (Neilson 
Olcott,  of  New  York  City,  of  counsel,  and  William  M.  K.  Olcott,  of 
New  York  City,  on  the  brief),  for  appellant  Kilroe. 

Louis  E.  Swarts,  of  New  York  City  (Siegfried  F.  Hartman,  of  New 
York  City,  of  counsel,  and  Henry  Brill,  of  New  York  City,  on  the 
brief),  for  appellant  Swarts. 

Charles  D.  Newton,  Atty.  Gen.  (William  Rand,  of  New  York  City, 
of  counsel,  and  Walter  S.  Hilborn,  Special  Deputy  Atty.  Gen,,  on  the 
brief),  for  the  People. 

SMITH,  J.  The  defendants  have  been  convicted  of  a  violation  of 
the  Penal  Law  of  the  state  (Consol.  Laws,  c.  40),  §  580,  in  obstructing 
the  administration  of  justice  by  conspiring  to  aid  in  the  compounding 
of  a  felony.  On  the  17th  day  of  Februaxy,  1915,  Napoleon  Arthur 
Bourassa  was  married  in  the  county  of  Kings  to  one  Helene  Montrose 
St.  Marie.  She  is  named  at  times  through  the  evidence  as  Helene 
Montrose.  Upon  October  30,  1919,  Bourassa  was  arrested  and  held 
in  the  Magistrate's  Court  upon  a  charge  of  the  crime  of  bigfamy,  upon 
the  complaint  that  at  the  time  of  his  marriage  to  the  said  Helene  Mont- 
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rose  he  had  a  wife  living,  to  wit,  one  Mary  Coyne.  Upon  the  investi- 
gation of  this  criminal  charge  it  appeared  that  it  was  claimed  that  prior 
to  his  marriage  with  Mary  Coyne  he  had  been  married  to  one  Alice 
Nonnaadin,  who  was  living  at  the  time  of  his  marriage  to  Mary  Coyne. 
The  defendant  Kilroe  made  some  effort  to  obtain  proof  of  the  marriage 
of  Bourassa  to  Mary  Coyne,  and  together  with  Helene  Montrose 
Bourassa  he  visited  one  Mrs.  Joyce,  who  was  the  sister  of  Mary 
Coyne.  When  this  prosecution  of  Bourassa  for  bigamy  was  com- 
menced, Helene  Monrtose,  as  complainant,  had  as  her  attorneys  the 
firm  of  Burger  &  Burger.  During  the  prosecution  the  defendant  Swarts 
was  substituted  as  her  attorney."  Swarts  had  for  a  number  of  years 
been  the  law  partner  of  the  defendant  Kilroe,  and  by  appointment  met 
Helene  Montrose  and  Kilroe  in  a  restaurant,  took  lunch,  and  talked 
over  the  proceeding.  Helene  Montrose  had  commenced  an  action 
either  for  divorce  or  for  annulment  of  her  marriage.  Alimony  had 
been  awarded  in  said  action  in  an  amount  to  which  Bourassa  was  ob- 
jecting, and  she  was  attempting  to  settle  her  civil  claim  against  Bou- 
rassa. An  oifer  was  made  for  the  payment  of  $9,000,  which  offer  was 
thereafter  raised  to  $12,000,  and  finally  $13,000  was  paid  to  her  by 
Bourassa.  Of  this  amount  Helene  Montrose  received  $9,000,  Burger 
&  Burger  received  $1,500,  and  Swarts  received  $2,500.  Most  of  these 
negotiations  between  the  representative  of  Bourassa  and  the  represen- 
tative of  Helene  Montrose  for  the  settlement  of  their  civil  differences 
occurred  in  the  Criminal  Court  Building,  and  some  in  Kilroe's  office,  . 
and  Kilroe  himself  made  complaint  to  Burger  that  Burger  was  making 
trouble  by  demanding  too  much  money  for  the  services  which  he  had 
rendered  to  Helene*  Montrose,  which  services  had  extended  for  a  pe- 
riod of  over  two  years  prior  to  the  final  settlement  of  the  case.  Kilroe 
denies  having  had  anything  whatever  to  do  with  the  settlement  of  the 
civil  action  or  with  the  payment  of  the  moneys  thereupon,  and  denies 
that  he  received  any  part  of  the  moneys  that  were  paid,  and  the  fact  is 
conceded  in  the  case  that  he  did  not  receive  any  part  thereof.  Kilroe 
claims  that  he  was  unable  to  get  proof  of  the  marriage  of  Bourassa  to 
Mary  Coyne  or  to  Alice  Normandin.  Mrs.  Joyce  refused  to  aid  him 
and  he  could  not  get  the  full  co-operation  of  Helene  Montrose.  The 
date  of  the  hearing  upon  the  bigamy  charge  was  adjourned  from  time 
to  time  and  the  charge  was  finally  withdrawn  upon  motion  of  Kilroe, 
who  was  the  assistant  district  attorney,  upon  the  same  day  that  the 
moneys  were  paid  by  Bourassa  to  Swarts  or  the  representative  of 
Helene  Montrose.  In  fact,  part  of  the  moneys  were  paid  in  the  court- 
room at  the  time  that  the  proceedings  were  discontinued.  I  am  satis- 
fied that  the  verdict  cannot  be  set  aside  as  against  the  weight  of  evi- 
dence. 

The  more  difficult  question  is  whether  the  defendants  have  had  a 
fair  trial,  uninfluenced  by  other  than  legal  considerations  bearing  di- 
rectly upon  their  guilt.  The  evidence  was  entirely  circumstantial.  The 
people's  proof  must  establish  the  commission  of  the  crime  beyond 
a  reasonable  doubt,  and  the  courts  will  not  sustain  a  conviction  where 
the  verdict  establishing  defendants'  guilt  has  been  influenced  by  any  im- 
proper or  irrelevant  considerations. 
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[1]  The  defendants  strongly  insist  that  they  have  been  denied  a  fair 
trial  of  the  charges  against  them  and  that  the  trial  judge  so  placed  be- 
fore the  jury  his  personal  conviction  of  the  defendants'  guilt  as  to 
preclude  a  fair  consideration  by  the  jury  of  the  facts  which  were  re- 
quired to  be  established  before  a  verdict  of  guilty  could  have  been  ren- 
dered. Among  other  things  appearing  in  the  charge  of  the  court  we 
find  the  following: 

''This  is  not  a  case  of  one  individual  against  another.  This  is  not  a  case 
where  the  wrong,  if  any,  to  Helene  Montrose  St.  Marie  can  be  righted,  if 
that  wrong  ever  could  be.  You  are  not  sitting  in  Judgment  upon  the  question 
of  whether  she  had  received  adequate  pecuniary  compensation  for  a  wrong 
which  it  may  be  no  human  medium  of  exchange  can  ever  right  This  is  a 
question  as  to  the  violation  of  the  laws  of  the  state  of  New  York  and  the 
rights  of  the  whole  people  of  the  state  of  New  York. 

"It  by  reason  of  the  acts  of  these  defendants  you  are  satisfied,  or  if  you 
are  satisfied  beyond  a  reasonable  doubt  that  the  acts  of  the  defendants  have 
Interfered,  have  obstructed  or  perverted  Justice,  and  interfered  with  the  due 
administration  of  the  law,  it  is  the  whole  people  of  the  state  of  New  York 
that  are  affected.  If  you  believe  the  evidence  in  this  case — I  would  not  say 
the  evidence,  but  the  evidence  and  the  suggestion  of  everything  in  this  case 
that  is  possible — there  is  without  dispute  a  woman,  who,  as  counsel  said,  is 
now  neither  maid,  wife,  nor  widow,  but  who  fortunately  has  not  borne  a  child ; 
there  Is  another  woman  deserted  after  bearing  a  child.  I  see  you  shaking 
your  head,  Mr.  Proskauer,  and  I  was  wondering  whether  you  did  so. 

"Mr.  Proskauer:  I  am  In  silent  communicatioii  with  Mr.  Rand.  I  would 
prefer,  with  your  honor's  permission,  not  to  take  the  task  of  answering  specific 
interrogation,  because  it  is  impossible  for  me,  in  Justice  to  my  dient,  to  do 
.  60  in  the  light  of  your  honor's  whole  charge. 

"The  Court  (continuing):  And  the  suggestion  also  appears  that  some  one  in 
Canada  married  Bourassa.  Leaving  out  of  consideration  suggestions  as  to  the 
earlier  relations,  coming  right  down  to  the  last,  can  there  be  any  doubt,  under 
our  system  of  social  law,  that  a  great  wrong  was  done  to  the  people  of  the 
state  of  New  York  in  corrupting  the  sanctity  of  a  marriage  relation  by  Bouras- 
sa, when  he  married,  went  through  the  form  of  marriage,  with  the  witness 
Mrs.  Montrose  Bourassa?  So  that  this  is  not  a  question  of  parties  adjusting 
money  differences,  such  as,  for  Instance,  the  larceny  of  money.  It  is  not  a 
question  of  parties  accepting  restitution,  of  parties  adjusting  an  embesEle- 
ment  or  a  forgery  charge,  mere  personal  controversies  having  a  criminal  as- 
pect, in  which  it  might  be  claimed  that  only  the  parties  directly  Interested 
were  affected;  but,  if  this  crime  has  been  committed,  it  seems  to  be  con- 
ceded that  it  has  been,  whether  the  crime  is  to  be  based  upon  the  prior  mar- 
riage to  Miss  Coyne  or  the  prior  marriage  to  some  one  in  Canada,  that  affecte 
clearly  the  rights  of  the  people  of  the  state,  the  rights  of  the  family,  the 
rights  of  legitimacy,  and  if,  for  the  purpose  of  interfering  with  punishment  for 
such  a  crime  the  parties  shall  pay  money,  you  see  how  seriously  the  interests 
of  the  whole  people  of  the  state  are  affected.  I  do  not  say  that  is  the  case, 
but  I  do  say,  if  that  is  so,  this  is  clearly  a  case  where  there  should  be  no 
question  of  the  whole  people  being  affected.  But,  on  the  other  hand,  genUe- 
men,  unless  it  has  been  established  that  these  defendants  did  act  to  accomplish 
such  purpose,  no  sense  of  sympathy  for  Mrs.  Montrose  Bouraiisa,  no  sense  of 
the  enormity  of  any  wrong  Mr.  Bourassa  -may  have  had  done  to  her,  if  these 
defendants  did  not  conspire  to  interfere  with  the  administration  of  Justice, 
unless  you  are  satisfied  of  that  beyond  a  reasonable  doubt,  the  defendants  are 
entitled  to  an  acquittal,  and  it  is  your  duty  to  give  it." 

The  defendants  were  convicted  and  their  only  punishment  was  the 
sentence  to  pay  a  fine  of  $500  each. 

This  charge  threw  into  the  balance  against  the  defendants  the  duty 
of  a  punishment  for  the  great  wrong  committed  against  Helene  Mont- 
rose, and  this,  as  I  view  it,  improperly,  because,  upon  the  theory  of  the 
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prosecution  itself,  the  crime  of  the  compounding  of  this*  felony,  for 
which  the  defendants  have  been  convicted,  was  committed  upon  the 
desire  and^  request  of  Helene  Montrose,  and  in  her  interest  that  she 
might  receive  such  compensation  as  was  possible  to  be  obtained  for  the 
wrong  thus  committed.  Granting  all  that  can  be  pictured,  or  that  was 
pictured,  as  to  the  enormity  of  the  crime  of  which  Bourassa  was  guilty, 
the  enormity  of  that  crime  as  against  H^ene  Montrose  was  not  charg- 
eable to  defendant  Kilroe.  His  only  fault  as  against  her  was  in  the 
failure  to  prosecute  for  the  crime  at  her  request  and  in  her  interest,  and 
the  impressive  charge  thus  made  by  the  court  cannot  be  said  to  have 
been  without  influence  in  the  rendition  of  the  verdict  of  guilty.  Not 
only  does  the  court  appear  to  present  the  enormity  of  this  crime  against 
Helene  Montrose,  as  is  presented  by  the  evidence,  but  he  charges  that, 
if  they  believe  the  evidence  in  this  case — ^"I  would  not  say  the  evi- 
dence, but  the  evidence  and  the  suggestion  of  everything  in  this  case 
that  is  possible — there  is  without  dispute  a  woman,  who,  as  counsel 
said,  is  now  neither  maid,  wife  nor  widow,  but  who  fortunately  has 
not  borne  a  child."  The  jury  is  directed  that  they  may  consider,  not 
only  everything  that  is  in  the  case  as  presented  by  the  evidence,  but 
"the  suggestion  of  everything  in  this  case  that  is  possible,"  which  is  to 
my  mind  a  clear  invasion  of  the  rights  of  the  defendants  to  a  fair 
presentation  by  the  court  of  the  issue  of  his  guilt  in  the  charge  to  the 
jury.  It  is  true  that  this  was  to  an  extent  modified  upon  request  of 
counsel  for  the  defendant  Swarts.  But  the  mischief  had  been  done. 
It  is  a  matter  of  grave  doubt  whether  it  could  be  undone  by  the  charge, 
thereafter  made  as  requested,  that  the  present  condition  of  Helene 
Montrose  had  nothing  to  do  with  the  defendant's  guilt. 

[2]  Again,  just  before  the  court  charged  the  jury,  the  question  arose 
as  to  the  inference  which  the  jury  might  draw  from  the  absence  of 
Bourassa  from  the  trial,  as  he  did  not  appear  to  defend,  and  tfie  fol- 
lowing occurred : 

"The  Court:  Do  not  get  Into  a  discussion  as  to  what  is  the  only  plain  infer- 
ence. If  there  is  any  Inference  to  be  drawn,  the  Jury  are  the  only  ones  who 
can  draw  it  Now,  the  question  as  to  whether  any  inference  is  to  be  drawn 
from  the  failure  of  Bourassa  to  be  present  is  one  that  I  don't  think  the  court 
can  pass  upon.  I  think  the  Jury  are  the  only  ones  who  can  determine  whether 
there  is  any  inference  whatever  to  be  drawn,  and,  if  bo,  what  it  ia  I  wiU 
say  to  the  Jury  now  that  counsel  for  these  defendants  claim  that  no  inference 
can  be  drawn  from  his  absence.  I  shall  leave,  it  to  you  as  to  wlietber  any  in- 
ference can  be  drawn  from  that 

"Mr.  Neilson  Olcott:   Against  the  defendant? 

'The  Court:  If  there  is  any.  That  of  course,  will  depend — ^I  don't  say  will — 
may  depend  on  whether  the  Jury  beliete  whether  first  there  was  a  conspiracy ; 
and,  second,  whether  Bourassa  was  one  Of  the  conspirators. 

**Mr.  Proskau^:  I  shaU  not  detain  you  any  longer,  further  than  to  permit 
me  to  take  an  exception  to  your  refusal  to  tell  the  Jury  that  as  a  matter  of 
law  no  inference  can  possibly  be  drawn  against  these  men  by  reason  of 
Bourassa's  absence. 

''Mr.  Neilson  Olcott:  I  Join  in  that  exertion. 

"Mr.  (Band:  If  stated  that  way,  probably  your  honor  should  teU  them  that 
that  was  not  what  I  said. 

"Mr.  Proskauer:  That  is  the  way  I  understood  it  and  that  is  the  way  I 
ask  it  I  shall  urge  certainly  to  the  best  of  my  ability  and  with  such  strenu- 
onsness  as  I  know  how — 
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''The  Court:  While  I  am  in  some  doubt  as  to  whether  that  is  a  correct  state- 
ment, I  will  charge  the  jury  that  as  a  matter  of  law  no  inference  is  to  be 
drawn  against  the  defendants  from  the  nonappearance  of  Bourassa. 

"Mr.  Rand:  In  other  words,  I  did  not  mean  to  suggest  that  they  w&e  better 
able  tv  get  him  than  I  was." 

It  will  be  borne  in  mind  from  this  quotation  that  the  court  at  first 
left  it  to  the  jury  to  say  whether  any  inference  could  be  drawn  against 
the  defendants  from  the  fact  that  Bourassa  did  not  appear  as  a  wit- 
ness upon  the  trial.  To  this  exception  was  taken  by  the  defendant's 
counsel.  The  court  then  modified  the  charge,  to  the  effect  that  it  could 
not  be  said  that  as  a  matter  of  law  any  such  inference  could  be  drawn, 
still  leaving  to  the  jury  apparently,  their  right  to  pass  upon  the  ques- 
tion as  a  fact  whether  such  an  inference  might  be  drawn  as  against 
the  defendants.  The  defendants,  of  course,  took  no  exception  to  this 
modification,  because  the  modification  was  to  an  extent  in  their  favor ; 
but  the  exception  still  remained  to  the  ruling  that  had  been  before  made 
in  the  presence  of  the  jury,  to  the  effect  that  they  might  give  effect  to 
the  absence  of  Bourassa  as  an  inference  against  the  defendants.  That 
the  absence  of  Bourassa  from  the  trial  could  not  be  considered  as  mat- 
ter of  law  or  of  fact  as  prejudicing  the  defendant  hardly  needs  discus- 
sion. He  was  not  under  the  control  of  the  defendants,  nor  was  there 
any  pretense  that  the  defendants  had  any  power  to  procure  his  pres- 
ence. The  charge  of  the  court  that  he  was  in  some  doubt  as  to  whether 
the  defendants  were  chargeable  or  not,  nevertheless  he  would  charge 
the  jury  that  as  matter  of  law  no  inference  was  to  be  drawn  against  the 
defendants  from  the  nonappearance  of  Bourassa,  was  not  such  an  un- 
qualified withdrawal  of  the  direction  first  given,  by  which  the  defend- 
ants could  be  charged  by  the  jury  with  such  an  inference,  as  was  the 
right  of  the  defendants.  They  were  entitled  to  the  charge,  both  as  mat- 
ter of  law  and  as  matter  of  fact,  that  defendants  had  no  such  power  or 
control  over  Bourassa  as  to  raise  any  presumption  or  inference  against 
them  by  the  failure  of  Bourassa  to  appear.  The  statement  of  the  court 
that  he  was  in  some  doubt  as  to  the  law  impaired  largely  the  charge, 
made  in  connection  with  that  statement,  that  they  were  to  draw  no 
inference  as  matter  of  law  against  the  defendants  for  such  nonappear- 
ance. It  may  be  argued  by  the  people  that  the  whole  controversy  as 
above  quoted  shows  that  the  right  of  the  jury  to  draw  an  inference  was 
entirely  withdrawn  as  matter  of  law  and  as  matter  of  fact,  and  that  it 
was  so  understood  by  counsel.  The  inference  against  the  defendants  as 
a  matter  of  law  was  clearly  withdrawn,  but  the  right  to  draw  the  in- 
ference as  matter  of  fact  was  not  in  explicit  terms  withdrawn  from  the 
jury.  In  a  case  resting  only  upon  circumstantial  evidence  the  right  of 
the  jury  to  draw  inferences  from  facts  should  be  clearly  defined,  so 
that  there  is  no  possibility  of  doubt  in  the  minds  of  the  jury  as  to  the 
facts  upon  which  the  verdict  must  be  based. 

[3]  The  defendants  further  complain  that  all  through  the  trial, 
by  the  activity  of  the  court  in  asking  questions,  and  by  the  nature  of 
the  questions  asked,  and  the  remarks  made  in  characterizing  the  testi- 
mony of  witnesses  and  the  criticism  of  counsel,  the  defendants  were  un- 
duly prejudiced  in  their  defense.  It  is  a  general  rule  that  the  court 
should  not  throw  his  personal  convictions  into  the  scales  by  which  the 
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defendant's  guilt  is  to  be  weighed,  and  that  the  jury  should  feel  free 
to  determine  the  questions  submitted,  without  indication  on  the  part  of 
the  court  as  to  the  court's  conviction  of  the  guilt  or  innocence  of  the 
accused.  This  general  rule  may  be  subject  in  some  cases  to  exceptions. 
Where  many  interruptions  are  made  and  questions  asked  by  the  court, 
it  is  humanly  impossible  to  leave  the  jury  without  an  impression  of  the 
convictions  of  the  trial  judge  upon  the  question  of  guilt.  Where  able 
counsel  are  trying  a  case,  the  examination  of  the  witnesses  should  not 
be  taken  from  them,  unless  for  the  purpose  of  making  dear  some 
point  that  has  been  omitted,  and  even  then,  if  attention  were  called  to 
the  point,  the  matter  could  be  clarified  by^  questions  from  the  counsel. 
Many  questions  were  asked  during  the  trial  of  this  case  unnecessarily 
by  the  trial  judge,  f^om  which  only  one  inference  was  possible,  and 
that  inference  pointed  to  the  guilt  of  the  accused,  and  the  impression 
thus  conveyed  can  seldom  be  wholly  removed  by  any  charge  of  the 
court,  howsoever  explicit,  to  disregard  any  opinion  which  they  may 
think  that  the  judge  entertains  upon  any  question  involved.  Upon  a 
full  examination  of  the  evidence  and  of  the  record  of  the  trial,  I  am 
of  the  opinion  that  the  accused  did  not  have  the  fair  trial  contemplated 
by  our  law,  anl  that  the  verdict  was  not  unaffected  by  a  compelling 
influence  by  the  court,  from  which  it  is  the  settled  policy  of  our  law 
to  safeguard  a  defendant  charged  with  crime. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted.    Settle  order  on  notice.    All  concur. 


(201  App.  Dlv.  288) 

In  ro  POONARiAN'S  WILL. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  S,  1922.) 

1.  Wills  ^s>80^-Probate  will  lie  denied,  wliere  the  instrument  Is  ineperative  In 

the  event  which  has  happened. 

It  is  the  practice  to  deny  probate,  If  it  clearly  appears  from  the  con- 
tents of  the  instrument,  coupled  with  the  admitted  facta,  that  it  is  in- 
operatlYe  in  the  event  which  has  happened. 

2.  Wills  «==>80— Clause  relating  to  testator's  death  while  on  trip  held  statement 

of  Inducement  merely. 

The  words,  "if  anythlngs  happen  to  me  In  Oonatantinople  or  in  ocean," 
In  a  will  made  Just  before  taking  such  trip,  did  not  require  testator's 
death  during  such  trip  to  make  it  eflfective,  so  that  the  will  is  entitled 
to  probate,  although  testator  died  some  years  after  returning  fronf  the 
trip. 

Clark,  J.,  dissenting. 

Appeal  from  Surrogate's  Court ,  Monroe  Coynty. 

Jhun|>ush  lUwanian  and  others  proposed  for  probate  a  certain  writ- 
ten instrument  offered  as  the  last  will  and  testament  of  Hagop  A. 
Poonarian,  vrhich  was  contested  by  Richard  Marlowe  and  another. 
From  a  decree  of  the  Surrogate's  Court  of  Monroe  County,  denying 
probate,  the  proponents  appeal.  Decree  reversed,  and  matter  remitted 
to  the  Surrogate's  Court  for  further  proceedings. 

^S3»For  other  cases  see  same  topio  A  KBY-NUMSER  in  ail  Key-Numbered  Digests  6  Indexes 
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•   Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Eugene  Van  Voorhis,  of  Rochester,  for  appellants. 

George  A.  Camahan,  of  Rochester,  for  respondents. 

SEARS,  J.  There  was  offered  for  probate  as  a  will  in  the  Surro- 
gate's Court  an  instrument  in  the  following  words : 

**H.  A.  Poonarian  Rugs  and  carpet  Storage  to  Rochester  Carting  Co.-0i»  five 
Bale  Rugs  and  one  Bazagen  Rugs  alltogetlier  total  6  if  anything  Happen  to 
me  In  Constantinople  or  in  ocean  of  all  my  will  be  I  have  four  sisters  and 
one  Half  Broders  Mr.  Deecran  A,  Poonarian  his  sher  five  Dolar  th  Balenc«4» 
to  be  sher  and  sher  alak  Jhunposh  lUwanian  Gadar  Zardaian  Toomy  AJaim- 
ian. 
"Taguhln  Matosian  sher  be  Five. 

'^Hagop  A.  PoonariaiL 
"Witnesses : 

"C.  Irving  Page. 
"Howard  L.  Smaling. 
"Wm.  H.  Barnett. 

"B.  E.  Boynton.  -    —    -•     . 

"Rochester,  N.  T.,  U.  S.  A.. 

"June  15th.  1904." 

Objections  were  filed  fo  the  probate  by  Richard  Marlowe  and 
Tachoohin  Matossian.  next  of  kin.  Upon  the  hearing  it  appeared  that 
the  instrument  was  in  Poonarian's  handwriting,  was  written  in  an  ac- 
count book,  and  had  been  executed  conformably  to  the  statute  relating 
to  the  execution  of  wills.  See  2  R.  S.  63,  §  40,  now  Decedent  Estate 
Law  (Consol.  Laws,  c.  13)  §  21.  Poonarian  was  an  Armenian,  who  had 
been  engaged  in  the  rug  and  carpet  business  in  Rochester  for  20  years, 
until  his  death  in  that  city  on  the  27th  day  of  October,  1920.  His  trip 
to  Constantinople,  referred  to  in  the  instrument  sought  to  be  probated, 
was  completed  some  16  years  before  his  death.  The  persons  named  in 
the  instrument  were  Poonarian's  next  of  kin.  The  record  contains  no 
other  information  of  importance. 

[  1  ]  The  surrogate  refused  to  probate  the  instrument  as  a  will,  upon 
the  theory  that  it  was  entirely  conditional  upon  Poonarian's  failing  to 
survive  a  journey  to  Constantinople,  which  contingency  did  not  occur. 
The  single  question  upon  this  appeal  is  whether  the  instrument  was 
intended  by  the  decedent  to  be  effective  only  in  case  of  his  death  dur- 
ing the  trip  to  Constantinople  which  he  contemplated  at  the  time  of  its 
execution.  The  practice  is  well  settled  to  deny  probate,  if  it  clearly 
appears  from  the  contents  of  the  instrument,  coupled  with  the  admit- 
ted facts,  that  it  is  inoperative  in  the  event  which  has  happened.  Eaton 
V.  Brown,  193  U.  S.  411,  24  Sup.  Ct.  487,  48  L.  Ed.  730. 

[2]  Surprisingly  numerous  cases  are  reported  where  questions  simi- 
lar to  that  involved  in  this  case  have  arisen.  The  tendency  of  the  early 
English  cases  was  to  construe  such  an  instrument  strictly ;  the  leading 
case  being  Parsons  v.  Lanoe,  2  Ambl.  557,  1  Ves.  Sr.  189,  upon  which 
Mr.  Justice  Holmes,  in  Eaton  v.  Brown,  193  U.  S.  411,  415,  24  Sup. 
Ct.  487,  488  (48  L.  Ed.  730),  comments  as  foUows: 

"♦  ♦  ♦  In  the  leading  case  •  •  •  Parsons  v.  I^noe^  Lord  Hard- 
wicke  emphasizes  the  proposition  that  under  the  circumstances  of  that  case 
no  court  of  equity  would  give  any  latitude  to  support  such  a  will.   There  tlM 
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will  began  In  case  I  dkoald  die  before  I  return  from  the  Journey  I  intend,  God 
willing,  shortly  to  undertake  for  Ireland.'  The  testator  then  was  married, 
but  had  no  children.  He  afterwards  returned  from  Ireland  and  had  several 
children.  If  the  will  stood  the  children  woold  be  disinherited,  and  that  was 
the  circumstance  which  led  the  Lord  Chancellor  to  say  what  we  have  men* 
tioned,  and  to  add  that  courts  would  take  hold  of  any  words  they  could  to 
make  the  will  conditional  and  contingent" 

Later  cases  make  clear  that  the  fundamental  question  to  be  deter- 
mined in  each  case  is  whether  the  event  is  mentioned  by  the  testator  as 
an  inducement  for  making  the  will,  or  whether  the  happening  of  the 
event  is  the  condition  which  must  be  fulfilled  before  the  dispositions 
become  effective.  The  instruments  involved  usually  have  been  made 
by  persons  unskilled  in  legal  draftsmanship,  and  vary  in  their  phrase- 
ology to  such  an  extent  that  it  would  not  be  profitable  to  set  forth  the 
language  of  the  various  instruments,  as  each  case  rests  upon  the  pe(^u- 
liar  phraseology  involved.  In  Eaton  v.  Brown,  supra,  Mr.  Justice 
Holmes  said : 

''There  is  no  doubt  ^ther  of  the  danger  of  going  beyond  the  literal  and 
grammatical  meaning  of  the  words.  The  English  courts  are  especially  and 
wisely  careful  not  to  substitute  a  lively  imagination  of  what  a  testatrix 
would  have  said  if  her  attention  had  been  directed  to  a  particular  point  for 
what  she  has  said  in  fact  On  the  other  hand,  to  a  certain  extent,  not  to  be 
exactly  defined,  but  depending  on  judgment  and  tact,  the  primary  import  of 
isolated  worda  may  be  held  to  be  modified  and  controlled  by  the  dominant  in- 
tention to  be  gathered  from  the  instrument  as  a  whole.  *  «  *  Courts  do 
not  incline  to  regard  a  will  as  conditional  where  it  can  be  reasonably  held 
that  the  testator  was  merely  expressing  his  indueement  to  make  it,  however 
inaccurate  his  use  of  language  might  be,  if  strictly  ccmstrued.  Damon  v. 
Damon,  8  AUen,  192,  197."* 

When  Poonarian  wrote  this  instrument,  he  was  doubtless  thinking 
primarily  of  his  proposed  trip  to  Constantinople  and  the  dangers  at- 
tending it,  which  naturally  brought  to  his  mind  the  idea  of  his  possible 
death  and  the  advisability  of  making  a  testamentary  disposition  of  his 
property.  The  proposed  trip  probably  also  suggested  to  him  the  neces- 
sity of  indicating  in  the  instrument  ttie  place  where  some  of  his  prop- 
erty might  be  found ;  hence  the  clause  about  the  bales  and  box  of  rugs. 
On  the  other  hand,  he  used  the  word  "will"  in  the  clause  "Of  all  my 
will  be,"  thus  suggesting  a  final  testamentary  intention.  The  disposi- 
tion, too,  so  far  as  appears,  rested  on  a  fixed  or  permanent  intention. 
The  gifts  are  to  his  brother  and  sisters,  the  natural  objects  of  his  boun- 
ty, and  the  fact  that  more  was  given  to  some  than  to  others,  could  have 
had  no  rational  connection  with  the  journey  he  was  about  to  undertake. 
These  circumstances,  the  use  of  the  technical  word  "will,"  which  would 
be  familiar  even  to  such  a  foreigner,  and  the  fact  that  the  disposition 
provided  had  no  rational  connection  with  the  journey,  taken  in  con- 
nection with  the  apparent  unfamiliarity  of  the  writer  with  the  English 
language,  offer  grounds  for  considering  the  clause  which  gives  rise  to 
this  controversy,  a  mere  statement  of  tiie  testator's  reason  for  making 
a  will.  Similar  circiunstances  proved  convincing  in  the  case  of  Eaton 
v.  Brown,  supra,  although  there  as  here  upon  a  liberal  reading  the  dis- 
positions would  be  contingent.  Taking  all  the  circumstances  into  con- 
sideration, I  am  of  the  opinion  that  effect  will  be  given  to  the  intention 
194N.T.S.— 33 
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of  the  testator  by  construing  the  words  relating  to  the  trip  as  a  state- 
ment of  inducement  merely. 

The  cases  in  this  state  are  not  in  conflict  with  this  view.  The  pro- 
bate of  an  instrument  was  refused  in  Matter  of  Bittner,  104  Misc.  Rep. 
112,  171  N.  Y.  Supp.  366,  but  the  condition  there  was  as  follows: 

"If  any  misfortune  should  happen  to  me  and  our  Boy  Herman  John  on  the 
way  of  going  abroad  the  Atlantic  Ocean  bound  for  New  York,  that  if  we 
both  should  lose  our  life  in  this  critical  Time  of  European  War,  My  Wife 
*    *    *    shall  be  the  sole  and  only  Benefactor  of  my  Estate  and  Ftoperty." 

The  contingency  in  that  case  was  double,  and  related  not  only  to  the 
testator's  death  upon  the  voyage,  but  also  to  the  death  of  his  son.  In 
such  case  the  gift  to  the  wife  was  naturally  connected  with  the  death 
of  the  son,  to  whom,  if  living,  the  testator  might  reasonably  have  been 
expected  to  give  some  part  of  his  estate.  The  earlier  cases,  Matter  of 
Lindsay,  2  Bradf.  Sur.  204  and  Thompson  v.  Connor,  3  Bradf.  Sur. 
366.  are  in  accord  with  the  decision  here  reached. 

The  decree  of  the  Surrogate's  Court  should  therefore  be  reversed, 
with  costs  to  the  appellant,  payable  out  of  the  estate,  and  matter  remit- 
ted to  the  Surrogate's  Court  for  further  proceedings.  All  concur,  ex- 
cept 

CLARK,  J.  (dissenting).  I  cfissent,  and  vote  for  aflSrmance  of  the 
Surrogate's  decree.  The  will  in  question,  which  was  denied  probate, 
was  practically  without  punctuation,  and  is  in  the  following  language: 

"H.  A.  Poonarian  Rugs  and  carpet  Storage  to  Rochester  Carting  Ck).  -fits-  five 
Bale  Rugs  and  one  Baxagen  Rugs  alltogether  total  6  if  anything  Happen  to 
me  in  Constantinople  or  in  ocean  of  all  my  will  be  I  have  four  sisters  and 
one  HaJf  Broders  Mr.  Deecran  A.  Poonarian  his  sher  five  Dolar  th  Balenc«w 
to  be  sher  and  sher  alak  Jhunpush  lUwanian  Gadar  ^rdaian  Toomy  AJaim- 
Ian. 

"Taquhin  Matosian  sher  be  Five.** 

In  construing  wills,  the  court  can  supply  punctuation  and  transpore 
sentences,  if  that  will  assist  in  determining  the  intention  of  a  testator. 
Matter  of  Farmers'  Loan  &  Trust  Co.,  189  N.  Y.  202,  82  N.  E.  181* 
I  am  of  the  opinion  that  the  intention  of  this  testator  can  be  ascertain- 
ed, if  we  punctuate  the  will  without  putting  a  period  in  the  middle  of 
a  sentence.  By  following  this  course,  and  having,  a  period  at  what 
was  evidently  intended  to  be  the  end  of  a  sentence,  it  would  show  that 
testator's  intention  was  to  have  the  instrument,  propounded  as  a  will, 
effective  only  on  condition  of  misfortune  overtalcing  him  on  his  con- 
templated trip  to  Constantinople.  This  meaning  could  be  expressed 
without  changing  a  word  or  transposing  a  sentence  of  the  will,  by 
placing  a  period  at  the  end  instead  of  in  the  middle  of  a  sentence,  and  it 
would  read  as  follows: 

"H.  A.  Poonarian,  Rugs  and  carpets,  storage  to  Rocfaeeter  Carting  Oo., 
five  Bale  Rugs  and  one  Baxagen  Rugs  alltogether  total  6.  If  anything  Hap- 
pen to  me  in  Constantinople  or  in  ocean,  of  all  my  will  be  I  have  four  sisten 
and  one  Half  Broders,  Mr.  Deecran  A.  Poonarian.  His  sher  five  Dolar.  The 
Balenc  sher  and  sher  alak,**  etc. 

This  construction  is  not  strained,  but  is  natural,  and  would,  in  my 
opinion,  carry  out  testator's  intention  to  have  his  property  go  as  he 
directed  in  his  will,  "if  anything  Happen  to  me  in  Constantinople  or 
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in  ocean/'  As  I  view  it,  this  was  a  c(xiditional  or  contingent  will,  to 
become  effective  only  in  case  anything  happened  to  testator  in  Con- 
stantinople or  on  the  ocean,  Concededly,  nothing  did  so  happen  to  him 
on  that  trip  and  he  returned  to  his  home  in  Rochester  in  safety,  and 
continued  his  business  of  selling  rugs  until  his  death.  The  event  refer- 
red to  in  his  will  not  having  happened,  the  will  became  ineffective.  I 
do  not  regard  the  language  used  by  testator  with  reference  to  Con- 
stantinople and  the  ocean  as  the  occasion  or  reason  for  making  the 
will.  If  that  had  been  his  purpose,  in  using  language  to  express  a 
reason  or  occasion  for  making  the  will,  he  would  have  begun  the  in- 
strument by  referring  to  his  contemplated  trip  to  Constantinople  with 
the  following,  or  similar,  words:  "Being  about  to  go  to  Constan- 
tinople," etc.,  and  then  followed  it  with  the  disposition  of  his  property. 
He  did  not  do  that,  but,  after  stating  what  property  he  had  and  where 
it  could  be  found,  he  said,  "If  anything  Happen  to  me  in  Constantinople 
or  in  ocean.  *  *  *  »'  To  my  mind,  that  clause  was  intended  as  a 
condition  or  contingency  which  was  to  occur  before  the  will  became 
operative,  and  that  it  did  not  and  was  not  intended  to  furnish  the  oc- 
casion or  excuse  for  making  a  will.  I  can  see  no  reason  why  testator 
should  refer  to  his  contemplated  trip  to  Constantinople  right  in  the 
middle  of  the  will,  unless  he  meant  what  *hc  said  when  he^  used  the 
language :  "If  anything  Happen  to  me  in  Constantinople  or  in  ocean." 
If  it  was  a  condition  or  contingency  that  he  referred  to,  on  the  hap- 
pening of  which  the  will  was  to  be  operative,  the  conceded  failure  of 
the  condition  to  happen  operated  to  defeat  the  will.  40  Cyc.  1082. 
Matter  of  Bittner,  104  Misc.  Rep.  112,  171  N.  Y,  Supp.  366. 

It  is  my  opinion  that  what  testator  meant  was  that^  if  anything  hap- 
pened to  him  on  his  contemplated  trip  to  Constantinople  and  he  should 
not  return,  then,  and  then  only,  the  will  should  be  operative,  and  the 
property  referred  to  therein  go  as  he  there  directed.  He  having  re- 
turned in  safety  and  continued  his  business  without  the  happening  of 
the  event  referred  to  in  his  will,  it  became  inoperative,  and  the  de- 
cree denying  probate  should  be  upheld. 

I  therefore  vote  to  affirm. 


(201  App.  Div.  56Q 

ALABAMA  HOLDINQ  CORPORATION  V.  CONREY  «t  al. 

(Supreme  Conrt,  Appellate  Diyislon,  first  Department    June  2,  1922.) 

1.  Landlord  and  tenant  48=s>200(|i/2)— In  ascertaining  rental  value^  landlord  must 

state  operating  expenses  for  the  year  last  past. 

Under  Laws  1920,  c.  944»  providing  that,  on  the  Issue  of  the  rental 
valne  of  an  apartment  building,  the  landlord  ahaU  file  a  bill  of  particu- 
lars stating  the  operating  expenses  with  reasonable  detail,  the  bill  must 
state  the  operating  expenses  for  the  year  last  past,  and  not  estimates  of 
the  expenses  for  the  eurrent  year. 

2.  Landlord  and  tenant  <ds>200(|i/2)— Where  landlord  fails  to  file  a  bill  of  par- 

ticolars,  court  should  dismiss  action. 

In  an  action  under  Laws  1920,  c.  944,  to  ascertain  the  rental  value  of 
an  apartment  building,  if  the  landlord  fails  to  file  a  bill  of  particulars 
as  required  by  the  statute,  it  Is  the  duty  of  the  court,  on  motion  by  the 
tenant,  to  dismiss  the  action. 

^s>F0T  other  cases  see  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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3.  LaRdlord  and  tenant  <3s»200(|i/2)— Insnfflclent  bill  of  partlonlare  eanstltutas 

failure  to  file  bill. 

In  actions  under  Laws  1920»  c.  944,  to  ascertain  the  rental  value  of  an 
apartment  building,  If  the  bill  of  particulars  filed  by  the  landlord  does 
not  comply  with  the  statute,  it  is  the  same  as  though  no  bill  was  filed. 

4.  Landlord  and  tenant  ^=:>200(M/2)— Atlewanoe  for  oolleetlon  and  management 

hi  aeoertalning  rental  value  bold  Improper. 

In  ascertaining  the  rental  value  of  an  apartment  building  under  Laws 
1920,  c.  944,  allowance  for  collections  and  management  held  improper, 
where  the  landlord  corporation  owned  other  properties  managed  in  con- 
Junction  with  the  premises  in  question,  and  where  the  bill  of  particu- 
lars contained  an  item  for  salaries,  and  there  was  no  evidence  to  nopport 
either  item. 

5.  Landlord  and  tenant  ^=s>200(i /a)— Evidence  held  Insufflolent  te  warrant  al- 

lowance for  depreelatlon. 

In  ascertaining  the  fair  rental  value  of  an  apartment  building,  under 
Laws  1920,  c.  944,  evidence  held  not  to  warrant  an  allowance  for  depre- 
ciation .based  on  2  per  cent,  of  the  landlord's  assessed  valuation. 

6.  Landlord  and  tenant  ^=»200(l  1/2)— Expenses  under  rent  laws  not  eenstdered  in 

ascertaining  rental  value. 

In  ascertaining  the  rental  value  of  an  apartment  building  under  Lawn 
1920,  c.  944,  the  expenses  for  prosecuting  the  action  should  not  be  al- 
lowed. 

Appeal  from  Appellate  Term,  New  York  County. 

Actions  by  the  Alabama  Holding  Corporation  against  Lee  F.  Conrey 
and  others.  Fourteen  different  judgments  for  plaintiff  in  the  Munici- 
pal Court  were  modified  by  the  Appellate  Term  (116  Misc.  Rep.  657, 
190  N.  Y.  Supp.  511),  and  afKrmed,  as  modified,  and  plaintiff  appeals. 
Affirmed. 

The  Municipal  Court  increased  the  rent  by  about  82  per  cent.,  and 
the  Appellate  Term  reduced  the  rental  values  thus  found  to  a  35  per 
cent,  increase. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Morrison  &  Schiff,  of  New  York  City  (Charles  H.  Tuttle,  of  New 
York  City,  of  counsel,  and  Carl  E.  Peterson,  of  New  York  City,  on  the 
brief),  for  appellant. 

Jacob  S.  Rosenthal,  of  New  York  City,  for  respondents. 

GREENBAUM,  J.  The  14  actions  were  brought  tmder  the  Emer- 
gency Rent  Laws.  The  parties  stipulated  to  consolidate  them  in  a  sin- 
gle appeal.  The  premises  in  question  comprise  two  elevator  apartment 
buildings  covering  the  entire  block  fronting  Riverside  Drive  between 
141st  and  142d  streets,  and  contain  176  apartments,  consisting  of  4 
rooms  and  bath,  5  rooms  and  one  and  two  baths,  six  rooms  and 
two  baths,  and  seven  rooms  and  three  baths.  One  of  the  build- 
ings has  two  passenger  elevators  and  one  freight  elevator,  and  the  other 
has  but  one  passenger  and  one  freight  elevator.  The  buildings  were 
erected  in  1914. 

[1]  The  plaintiff  filed  three  separate  bills  of  particulars,  but  they 
did  not  conform  to  the  requirements  of  the  law,  in  that  they  failed  to 
state  the  actual  expenses  for  the  preceding  year.  Chapter  944,  §  2, 
Laws  of  1920,  or  more  correctly  section  2  of  chapter  136  of  the  Laws 


Digitized  by 


Google 


Sup.  Q.)         AliABAMA  HOLDINQ  OOBPORATION  T.  OONEET  BIT 

(194N.T.8.) 

of  1920,  as  added  by  chapter  944  of  the  Laws  of  1920,  provide  for  the 
filing  of  a  verified  bill  of  particulars,  which,  inter  alia,  shall  state : 

"The  rent  received  tor  each  such  apartment  or  store  for  the  period  of  one 
year  last  past;  the  consideration  paid  by  the  landlord  for  the  bnUdlng,  if  he 
be  the  owner  thereof,  or  if  he  be  a  lessee  the  rent  agreed  to  be  paid  by  him ; 
the  assessed  valuation  of  the  property  and  the  taxes  for  the  current  year; 
•    ♦    •    the  operating  expenses  with  reasonable  detail." 

It  is  evident  that  the  act  contemplated  a  statement  of  the  operating 
expenses  for  the  "ytax  last  past,"  just  as  it  required  a  statement  of 
the  rents  received  from  each  apartment  during  that  period.  This  coa- 
struction  is  emphasized  by  the  circumstance  that  the  act  specifically 
mentions  that  the  assessed  valuation  of  the  property  and  taxes  are  to 
be  stated  "for  the  current  year." 

[2]  The  obvious  purpose  of  the  statute  which  requires  the  plaintiff, 
in  an  action  like  the  one  under  review,  to  file  a  bill  of  particulars,  is , 
to  apprise  the  tenant  upon  what  facts  the  landlord  claims  that  he  is 
entitled  to  increased  rentals.  If  the  landlord  fails  to  file  a  bill  where 
the  statute  so  provides,  it  is  the  duty  of  the  court,  upon  the  tenant's 
motion,  to  dismiss  the  action.    The  statute  provides  as  follows: 

"Upon  the  plaintiff's  failure  to  file  said  biU  of  particulars  within  the  time 
Umited  the  oourt  upon  motion  of  the  defendant  shaU  dismiss  the  complaint." 

[3]  It  follows  that,  where  a  landlord  files  a  bill  which  does  not 
comply  with  the  provisions  of  the  statute,  it  is  as  thot^h  no  bill  had 
been  filed,  and  the  court  in*tlutt  event  would  be  warranted  in  dismissing 
the  complaint.  It  should  also  follow  that,  where  the  landlord  fails  to 
produce  upon  the  trial  his  books  and  vouchers,  and  furnish  competent 
evidence  in  support  of  the  details  contained  in  the  bill,  his  failure  to 
produce  such  books  and  vouchers,  unless  a  satisfactory  explanation 
for  thdr  nonproduction  is  given,  should  militate  against  him  in  the 
same  way  as  it  would  against  a  party  who  fails  to  call  a  witness  who  is 
in  his  employ  or  under  his  control,  who  cb\ild,  if  called,  testify  to  a 
material  fact  in  the  Case. 

[4]  Upon  the  cross-examination  of  plaintiflf's  secretary,  it  appeared 
that  most  of  the  items  of  expenditure  were  estimates.  For  example, 
the  item  of  coal  was  stated  to  be  $26,784.  ^  When  the  plaintiff  pro- 
duced its  coal  bills  for  the  precedii^g  year,  it  was  discovered  that  the 
amount  spent  for  coal  during  that  period  was  $18,000,  a  difference  of 
$8,784.  The  bill  of  particulars  contains  an  item  of  $9,894.15  for  "col- 
lection and  management,"  being  5  per  cent,  of  the  total  annual  rents  re- 
ceived. It  appeared  that  the  plaintiff  also  owns  other  properties  which 
it  manages  in  conjunction  with  the  premises  in  question,  and  that  as 
matter  of  fact  the  great  bulk  of  the  rent  was  paid  by  checks  mailed  to 
plaintiff's  office.  There  is  no  claim  that  the  property  was  managed  by  a 
real  estate  broker  or  any  outside  party.  As  matter  of  fact  the  bill  of 
particulars  contains  an  item  of  upwards  of  $20,000  for  salaries,  as  to 
which  no  testimony  was  given.  For  aught  that  one  knows  these  sal- 
aries include  pa>Tnent  for  services  of  management.  Nor  was  any  evi- 
dence given  as  to  the  expenses  in  maintaining  plaintiff's  office  for  the 
management  of  the  various  properties.  Under  such  circumstances,  a 
charge  of  S  per  cent,  upon  thfe  rents  received  should  not  be  allowed. 

[5]  The  bill  contains  an  item  of  $29,800  for  depreciation,  based  on 
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2  per  cent,  of  the  plaintiff's  assessed  valuation  of  the  buildings  of  $1,- 
490,000.  There  was  no  proof  submitted  which  would  warrant  an  al- 
lowance of  2  per  cent  for  depreciation.  Hall  Realty  Co.  v.  Moos, 
200  App.  Div.  66,  192  N.  Y.  Supp.  530. 

[6]  There  is  an  estimated  item  for  legal  expenses,  amounting  to 
$2,965,  which  it  was  admitted  was  intended  to  cover  expenses  for  pros- 
ecuting the  Rent  Law  cases.  Such  an  expenditure  should  not  be  al- 
lowed. There  is  an  item  of  $1,962.67  for  sundry  items,  the  nature  of 
which  is  not  disclosed.  It  is  but  just  to  the  parties  to  say  that,  when 
this  case  was  tried,  as  well  as  when  the  appeal  was  heard  at  the  Appel- 
late Term,  the  opinion  in  the  Hall  Case,  supra,  had  not  been  published. 
In  fact,  that  case  was  not  decided  by  the  Appellate  Division  until  Feb- 
ruary 17,  1922.   .  • 

There  were  other  items  of  considerable  amounts  in  the  bill,  which 
•  were  only  estimates  of  expense  for  the  current  year,  unsupported  by 
any  proofs  of  expenditures  for  similar  items  for  the  year  immediately 
preceding.  The  bills  of  particulars  which  were  filed  furnish  inherent 
evidence  of  recklessness  in  statement.  For  example,  in  one  of  the  bills 
the  taxes  for  the  year  1920  are  stated  as  $57,009.50,  based  upon  an  as- 
sessed valuation  of  the  property  of  $1,76(5,000,  at  the  rate  of  3.23  per 
cent.  It  was  subsequently  changed  to  $48,780.50,  the  actual  amount  of 
taxes  levied  upon  the  property  for  that  year.  Again,  as  to  the  item 
of  depreciation,  we  find  that  in  one  of  the  bills  it  is  estimated  at  $42,- 
360,  being  2  per  cent  on  $2,118,000,  plaintiff's  estimated  value  of  the 
buildings,  whereas,  in  another  of  the  bills,  the  item  of  depreciation  is 
stated  as  $29,800,  based  upon  a  2  per  cent,  estimated  valuation  of  the 
buildings  of  $1,490,000. 

The  evidence  as  to  the  value  of  the  premises  is  most  unsatisfactory 
and  unreliable.  From  the  documentary  stamps  to  the  amount  of  $211 
on  the  recorded  deed  to  plaintiff,  dated  September,  1919,  which  was 
subject  to  mortgages  aggregating  $1,275,000,  the  purchase  price  of  the 
premises  would  be  $1,486,000.  For  the  purposed  of  determining  the 
fairness  of  the  rentals  fixed,  we  have  given  the  landlord  the  benefit 
of  the  higher  figure,  and  assumed  a  valuation  of  $1,765,000,  which  at 
8  per  cent,  would  entitle  plaintiff  to  a  return  of  $141,200. 

According  to  plaintiff's  estimates,  the  total  expenses,  including 
taxes  and  water  rates  and  an  exaggerated  sum  for  depreciation,  and 
excluding  interest  on  mortgages,  would  be  $173,683.15.  In  our  opin- 
ion, based  upon  the  proofs  and  lack  of  proofs,  $145,000  would  be  a 
liberal  estimate  of  expenses.  Adding  that  sum  to  $141,200,  the  net 
return  allowable  upon  the  valuation  of  the  property,  we  have  $286,200, 
which  would  represent  the  gross  rentals  to  which  the  landlord  would 
be  entitled. 

The  bill  of  particulars  states  that  the  total  rentals  from  the  176  apart- 
ments for  the  year  ending  September  30,  1920,  amounted  to  $197,883.- 
07.  If  the  annual  rentals  for  the  year  ending  September  30,  1920, 
amounted  to  $197,883.07,  and  if  the  landlord  would  be  entitled  to  ob- 
tain annual  rentals  aggregating  $286,200  for  the  year  ending  Septem« 
ber  30,  1921,  it  follows  that  the  landlord  would  be  justified  in  increas- 
ing its  annual  rent  roll  by  the  sum  of  $88,316.93,  which  would  be 
approximately  a  44  per  cent,  increase. 
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Upon  the  trial  plaintiflPs  secretary  testified  that  at  that  time  new 
leases  had  been  concluded  with  72  of  the  176  tenants,  thus  leaving 
104  apartments  at  the  old  rentals,  and  that  the  then  monthly  rentals 
aggregated  $21,300,  whidh  at  that  rate  for  the  current  year  would 
amoimt  to  $255,600.  It  thus  follows  that  at  the  time  of  the  trial  the 
plaintiff's  annual  rent  roll  amounted  to  $255^600,  or  within  $30,000  of 
the  sum  of  $286,200,  with  adjustments  for  increased  rentals  yet  to  be 
made  with  104  tenants. 

It  is  quite  apparent,  from  the  foregoing  analysis,  that  the  increased 
rentals  fixed  by  the  learned  Municipal  Court  justice  were  largely  in 
excess  of  what  the  proofs  warranted,  and  that  the  conclusion  of  the 
Appellate  Term  (see  116  Misc.  Rep.  657,  190  N.  Y.  Supp.  511)  in  al- 
lowing a  35  per  cent,  increase  above  the  former  rentals  was  most  lib- 
eral to  the  plaintiff. 

Inasmuch  as  the  respondent  tenants  have  expressed  a  willingness  to 
pay  a  35  per  cent,  increased  rental,  we  have  concluded  not  to  order 
a  new  trial,  but  to  affirm  the  judgment,  with  costs  to  the  respondents. 
All  concur. 


VITTERIO  V,  ST.  REGIS  PAPER  CO. 

(Supreme  Court,  Appellate  Division,  Fourtb  Department.    May  8,  1922.) 

False  Imprisonment  ^s>34— Attorney's  fees  not  recoverablo  as  damages. 

In  an  action  for  folse  Imprisonmentt  evidenoe  of  the  amount  paid  by 
plaintiff  for  attorney's  fees  and  cigars  is  Incompetent;  no  damages  being 
allowable,  except  such  a«  arose  from  the  unlawful  imprisonment. 

Appeal  from  Supreme  Court,  Jefferson  County. 

Action  by  Anthony  Vitterio  against  the  St.  Regis  Paper  Company. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  a 
new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

T.  Arthur  Hendricks,  of  Watertown,  for  appellant, 
Clarence  L.  Crabb,  of  Watertown,  for  respondent 

PER  CURIAM.  We  think  that  neither  information  was  sufficient 
to  give  the  justice  jurisdiction  to  issue  the  warrant,  and  that  the  plain- 
tiff made  out  a  cause  of  action  against  the  defendant,  upon  the  theory 
that  it  instigated  and  carried  forward  the  proceedings ;  but  we  are  of 
the  opinion  that  the  amount  of  damages  awarded  is  excessive.  No 
damages  should  be  allowed  except  such  as  arose  from  the  unlawful 
imprisonment.  The  testimony  that  the  plaintiff  paid  $350  for  attorney's 
fees  and  cigars  was  clearly  incompetent  and  should  not  have  been  re- 
ceived.   All  concur;  DAVIS,  J.,  in  result. 

DAVIS,  J.  (concurring).  I  concur  for  reversal,  but  differ  in  some 
respects  from  a  majority  of  the  court  on  the  grounds  for  reaching  that 
conclusion. 

It  is  sought  to  hold  defendant  liable  in  damages  for  false  imprison- 
ment, where  its  agent  laid  before  a  justice  of  the  peace  facts  sufficient 

^S9For  oUier  cases  see  same  topic  A  KST-NUMBER  in  all  Kex-Nuxnbered  Digests  ft  Indexes 
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to  charge  plaintiff  with  a  crime,  and  the  justice  committed  errors  in 
drafting  the  information  and  issuing  the  warrant.  The  defei^dant 
was  not  responsible  for  the  lack  of  legal  skill  or  errors  in  judgment  of 
the  magistrate  in  a  case  where  he  had  jurisdiction  to  issue  a  warrant. 
Marks  v.  Townsend,  97  N.  Y.  590;  Swart  v.  Rickard,  146  N.  Y.  264, 
42  N.  E.  665;  Gardner  v.  Bain,  5  Lans.  256;  Von  Latham  v.  Lribby^ 
38  Barb.  389;  Smith  v.  Bell  &  Fyfe  Fbundry  Co.,  127  App.  Div.  278, 
111  N.  Y.  Supp.  202;  Brown  v.  Chadsey,  39  Barb.  253;  25  C.  J.  479. 
An  action  may  be  maintained  for  miicious  prosecution  on- certain 
facts,  where  none  will  lie  for  false  imprisonment.  Gilbert  v.  Satterlee, 
101  App.  Div.  313,  91  N.  Y.  Supp.  960.  In  an  offense  against  the 
public,  it  is  usually  where  the  complainant  shows  undue  zeal  in  partici- 
pation in  making  the  arrest  that  liability  follows.  Hewitt  v.  Newburg- 
er,  141  N.  Y.  538,  36  N.  E.  593;  Loomis  v.  Render,  41  Hun,  268; 
McCaskey  v.  Garrett,  91  Mo.  App.  354 ;  25  C.  J.  481.  Such  facts  were 
not  established  in  this  case. 


(201  App.  Div.  438) 

,SCHLOMOWITZ  v.  LEHIGH  VALLEY  R.  CO. 

(I^npreme  Court,  Appellate  Diyision,  First  Department    June^2,  1922.) 

1.  Negligence  ^=989(1)— Negligence  of  captain  ef  lighter  held  not  Imputable  tt  a 

shipper;  Joint  enterprise. 

Where  plaintiff,  while  voluntarily  assisting  the  captain  of  a  lighter, 
in  moving  the  lighter  in  order  to  unload  hay  therefrom,  which  belonged 
to  plaintiff,  was  injured  throu^  the  negligence  of  the  captain  of  de- 
fendant's tug  in  causing  the  tug  to  collide  with  the  lighter,  any  neg- 
ligence of  the  captain  of  the  lighter  was  not  imputable  to  plaintiff,  as 
plaintiff  and  he  were  not  engaged  in  a  joint  enterprise. 

2.  Collision  ^S9l49— Negligence  and  freedom  from  oontrlbutory  negligeace  held 

for  jury. 

Where  plaintiff,  trhile  voluntarily  assisting  the  captain  of  a  lighter  In 
moving  the  lighter  in  order  to  unload  hay  therefrom  belonging  to  plain- 
tiff, was  injured  through  a  collision  of  defendant's  tug  with  the  lighter, 
evidence  that  the  captain  of  the  tug  ij^ored  a  timely  warning  of  the 
danger  of  collision,  and  that  plaintiff,  at  the  time  of  collision,  was  turn- 
ing the  winch  in  assisting  in  moving  the  lighter,  required  submission 
to  the  Jury  of  the  issues  of  defendant's  negligence  and  plaintiff's  free- 
dom from  contributory  negligence. 

Merrell  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Nathan  Schlomowitz  against  the  Lehigh  Valley  Railroad 
Company.  From  a  judgment  for  defendant,  and  an  order  denying 
plaintiff's  motion  for  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL. 
and  GREENBAUM,  JJ. 

Feltenstein  &  Rosenstein,.  of  New  York  City  (Joseph  Levy,  of  New 
York  City,  of  counsel),  for  appellant. 

Alexander  &  Green,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York  Citv,  of  counsel),  for  respondent. 

^=>Por  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  4  Indexes 
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LAUGHWN,  J,  [1]  I  am  of  opinion  that  the  court  erred  in  in- 
structing the  jury,  if  they  found  that  the  plaintiff  and  the  captain  of 
the  lighter,  which  had  on  board  hay  belonging  to  the  plaintiff  who 
had  come  to  the  dock  for  the  purpose  of  removing  it,  were  engaged  in 
a  joint  enterprise  in  handling,  managing,  and  moving  the  lighter  from 
the  end  of  the  dock  across  the  slip  to  another  place  of  noooring,  then 
any  negligence  on  the  part  of  the  captain  would  be  imputable  to  the 
plaintiff,  and  he  would  not  be  entitled  to  recover.  In  the  circumstances 
I  think  there  was  no  joint  oiterprise  between  the  captain  of  the  lighter 
and  the  plaintiff.  The  plaintiff  was  merely  there  to  receive  his  hay 
from  the  captain  of  the  lighter ;  and  the  captain  having  determined  to 
move  the  lighter  from  the  end  of  the  pier  across  the  slip,  before  allow- 
ing the  removal  of  the  hay,  and  appearing  to  be^  unable  to  handle  the 
lifter  alone,  the  plaintiff  volunteered  to  give  him  an  assisting  hand, 
and  boarded  the  lighter  for  that  purpose  only.  If  the  instructions  were 
erroneous,  manifestly  they  were  prejudicial  to  the  plaintiffs. 

[2]  The  only  possible  theory  on  which  the  error  could  be  overlook- 
ed would  be  if  the  evidence  was  insufficient  to  take  the  case  to  the 
jury  on  the  issues  with  respect  to  the  pljiintiff's  freedom  from  contribu- 
tory negligence  and  the  defendant's  negligence.  One  Liebman,  a  wit- 
ness called  for  the  plaintiff,  testified  that  tixt  captain  of  the  defendant's 
tug  was  duly  and  timely  warned  of  the  danger  of  a  collision  with  the 
lighter,  on  board  of  which  the  plaintiff  was  working,  if  he  OHitinued 
on  his  course  without  affording  those  in  charge  of  the  lighter  an  oppor- 
tunity to  change  her  position,  and  there  is  evidence  tending  to  show 
that  this  warning  was  not  heeded.  The  plaintiff  testified  that  he  .was 
engaged  at  the  time  of  the  collision  in  turning  the  winch,  in  assisting  in 
changing  the  location  of  the  lighter.  I  think  the  evidence  required  the 
submission  of  those  issues  to  the  jury. 

I  am  of  opinion,  therefore,  that  the  judgment  and  order  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

SMITH  and  GREENBAUM,  JJ.,  concur. 

MERRELL,  J.  (dissenting).  The  action  is  to  recover  for  person- 
al injuries  claimed  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  employees  of  the  defendant,  Lehigh  Valley  Rail- 
road Company,  in  the  operation  of  a  tugboat  and  floats  in  Wallabout 
Basin,  Brooklyn,  on  January  6,  1917.  The  plaintiff,  ^  the  time  of 
the  accident,  was  17  years  of  age,  he  testified  that  for  9  or  10  menths 
prior  to  the  accident  he  had  been  engaged  in  the  business  of  buying  and 
selling  hay.  On  either  the  day  in  question  or  the  day  prior  thereto 
there  had  been  consigned  to  him  from  the  Central  Railroad  of  New 
Jersey  a  lighter  load  of  baled  hay.  About  9  o'clock  on  the  morning 
of  January  6,  1917,  the  plaintiff  went  to  Pier  No.  4,  Wallabout  Basin, 
to  the  head  of  which  the  lighter  bearing  his  hay  was  moored,  with  two 
horse-drawn  trucks,  one  driven  by  himself  and  the  other  by  an  em- 
ployee, for  the  purpose  of  unloading  said  hay  from  the  lighter.  There 
was  a  provision  of  the  Greater  New  York  Charter  (Laws  1901,  c,  466, 
§  879)  in  force  at  the  time  which  made  it  unlawful  to  moor  any  vessel. 
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barge,  or  lighter  to  a  pierhead  A  similar  provision  was  also  contained 
in  the  Code  of  Ordinances  of  the  City  of  New  York  (chapter  8,  art.  8, 
§  121).  This  charter  provision  and  ordinance  were  adopted  in  order  to 
prevent  interference  with  traffic  in  the  waters  about  the  city.  Walla- 
bout  Basin,  at  the  point  of  the  accident,  from  the  pierhead  to  the  bulk- 
head on  the  opposite  shore,  was  about  150  feet  in  width.  This  hay 
lighter  was  about  26  feet  in  width,  and  on  the  opposite  side  of  the  Basin 
along  the  bulkhead  were  moored  at  least  tyo  other  barges. 

As  the  plaintiff  was  about  to  remove  his  hay  from  the  lighter,  the 
dockmastcr  directed  the  captain  of  the  lighter  to  remove  the  lighter 
from  the  pierhead,  and  suggested  that  it  be  taken  across  the  Basin  to 
the  Clinton  avenue  side.  In  order  to  comply  with  such  direction,  the 
captain  of  the  lighter,  which  lay  alongside  the  head  of  Pier  No.  4,  un- 
loosed the  moorings  of  the  lighter,  and  taking  a  cable  attached  to  a 
winch  upon  the  cabin  aft,  passed  the  same  over  a  pulley  block  and 
around  the  front  end  of  the  lighter,  and  hitched  it  to  a  coal  barge  moor- 
ed on  the  northerly  side  of  Pier  No.  4,  and  which  also  extended  out  into 
the  Basin  somewhat  from  the  head  of  the  pier.  Having  done  this,  he 
started  to  operate  the  winch  on  ♦the  cabin  of  the  lighter  for  the  purpose 
of  swinging  the  lighter  out  into  the  Basin.  The  plaintiflF,  who  was 
present,  came  aboard  the  lighter  and  assisted  in  operating  the  winch. 
There  is  a  dispute  in  the  evidence  as  to  the  reason  of  plaintiflF's  par- 
ticipation in  such  operation.  The  plaintiff  testified  that  the  captain 
ordered  him  aboard  the  lighter  and  to  assist  him  in  working  the  winch ; 
whereas,  the  captain  testified  that  the  plaintiff  came  aboard  voluntari- 
ly, and  without  any  request  on  his  part  took  hold  of  one  of  the  handles 
to  the  winch  and  helped  to  work  the  same. 

After  the  prow  of  the  lighter  had  swung  out  into  the  Basin  some- 
what, there  was  observed  approaching  from  the  north  the  defendant's 
tugboat,  convoying  on  either  side*  a  float  containing  freight  cars.  The 
tug  and  its  floats  were  about  246  feet  long  and  were  ^  to  80  or  90 
feet  in  width,  depending  upon  whether  there  was  a  float  on  each  side  of 
the  tug,  or  only  on  one  side,  concerning  which  the  evidence  is  somewhat 
conflicting.  The  captain  of  the  lighter  testifies  that  he  saw  at  once  that 
the  tug  and  the  floats  that  it  was  convoying  would  be  unable  to  pass  if 
the  lighter  stuck  out  into  the  Basin.  He  therefore  told  the  plaintiflF 
that  they  would  have  to  stop  hauling  on  the  winch,  and  for  the  plain- 
tiff to  get  away  from  the  winch  and  let  the  hay  lighter  resume  its  orig- 
inal position  alongside  the  head  of  the  pier,  so  that  the  defendant's 
tug  and  the  floats  could  pass.  At  the  same  time  the  captain  signaled 
the  tug,  and  almost  immediately  it  shut  off  its  power,  put  its  engines 
into  reverse,  and  came  to  a  standstill.  There  was  a  heavy  wind  blow- 
ing from  the  west  at  the  time,  which,  in  a  few  minutes,  caused  the  tug 
and  the  floats  to  swing  around  against  the  lighter,  forcing  it  against 
the  pierhead  and  causing  the  winch  to  unwind  rapidly.  The  plain- 
tiff testified  that  he  was  winding  at  the  winch  at  the  time,  and  that  it 
was  pulled  out  of  his  hand,  and  the  handle  flew  around,  striking  him  in 
the  mouth,  and  breaking  one  of  his  arms,  and  causing  the  injuries  for 
which  he  sued. 

The  testimony  of  the  defense,  however,  is  to  the  effect  that  the  cap- 
tain of  the  lighter  told  the  plaintiff  to  get  away  from  the  winch  when 
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he  saw  the  tug  and  floats  coming.  A  witness  upon  the  apprdachitg 
craft  testified  that  the  plaintiff  was  away  from  the  winch,  but  thatlwhen 
the  tug  and  floats  were  driven  up  against  the  hay  lighter  ther<wiiKh 
was  caused  to  revolve  rapidly,  and  the  plaintiff  made  an  effort  to  grab 
hold  of  the  handles,  and  was  struck  and  received  his  injuries  in  that 
manner.  The  testimony  is  all  to  the  effect  that  the  contact  between  the 
tug  and  floats  and  the-^hayMighter  was  very  slight,  causing  no  injury 
whatever  to  die  fighter. 

After  hearing  Ae  evidence  the  jury  rendered  a  verdict  in  favor  of 
the  defendant,  finding  that  there  was.no  actionable  negligence,  or  that 
plaintiff's  own  acts  contributed  to  the  accident  and  precluded  a  recov- 
ery. The  plaintiff  urges  that  under  the  doctrine  of  res  ipsa  loquitur 
he  established  a  prima  facie  case,  which  called  upon  the  defendant 
for  explanation,  and  thus  presented  a  question  for  the  determination 
of  the  jury.  I  do  not  think  the  facts  oi  this  case  call  for  the  applica- 
tion of  the  rule  res  ipsa  loquitur.  Moreover,  the  evidence  clearly 
explained  the  manner  in  which  the  accident  occurred,  and  I  am  tm- 
aHe  to  discover  any  theory  under  which  the  same  may  be  attributed 
to  any  negligence  on  the  part  of  the  defendant. 

The  only  ground  upon  which  the  judgment  is  attacked  is  for  alleged 
errors  in  submitting  the  case  to  the  jiuy.  An  examination  of  the 
charge  of  the  court  and  the  court's  action  upon  the  various  requests 
to  charge  by  the  respective  parties  convinces  me  that  no  error  was  com- 
mitted which  was  prejudicial  to  the  plaintiff  in  any  way.  At  the  close 
of, an  eminently  fair  charge  certain  requests  to  charge  were  made,  first 
by  the  defendant.  No  error  is  claimed  as  to  the  action  of  the  court 
in  passing  thereon,  except  as  to  defendant's  sixth  request.  Counsel  for 
the  defendant  in  such  request  asked  the  court  to  charge  the  jury  : 

"That  In  considering  the  question  of  defendant's  negligence  the  jury  may 
take  into  consideration  the  fact  that  it  was  unlawful  for  any  barge,  lighter, 
or  other  vessel  to  He  at  the  end  of  this  dock,  and  that,  if  the  lighter  had 
been  injured  by  defendant's  tug  and  float  wblld  going  to  the  adjacent  pier, 
the  defendAnt  would  not  have  been  liable  to  the  Central  Railroad  Oompany 
of  New  Jersey,  the  owner  of  the  lighter.  This  may  be  considered  on  the  ques- 
tion of  whether  the  captain  of  the  tug  was  negligent  in  attempting  to  pass 
the  point  in  guestion  under  tlie  cpndltions  which  existed." 

The  court  charged  as  requested,  to  which  plaintiffs  counsel  dulV 
excepted.  I  think  there  was  no  error  in  such  charge.  If  there  was  a 
violation  of  a  charter  provision  or  of  a  city  ordinance  having  the  force 
of  a  statute,  and  if  such  violation  was  in  any  wise  connected  with'  the 
res  gestae,  it  might  be  considered  as  some  evidence,  at  least,  of  negli- 
gence. Knupfle  V.  Knickerbocker  Ice  Co.,  84  N.  Y.  488 ;  Amberg  v, 
Kinley,  214  N.  Y.  531,  108  N.  E.  830,  L.  R.  A.  1915E;  519;  Martin  v.- 
Herzog,  228  N.  Y.  164,  126  N.  E.  814.  Moreover,  the  captain  of  thd 
tugboat  was  justified  in  assuming  that  the  city  charter  and  ordinancd 
would  be  observed.  •         /     J 

Counsel  for  the  plaintiff  also  asked  the  court  to  charge  the  jury  that 
the  plaintiff  was  rightfully  on  the  lighter.  This  the  tourt  properly  re-? 
fused  to  do,  upon  the  grotind  that  it  was  a  matter  for  the  jury  to  decide: 
Counsel  for  the  plaintiff  then  requested  the  court  to  charge  the  jury 
that,  on  account  of  the  captain  of  the  lighter  failing  to  object  to  the 
plaintiff's  presence  there,  he  was  there  by  the  captain's  permission. 
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This  the  court  declined,  but  charged  that  this  circumstance  the  jury 
would  take  into  consideration  in  arriving  at  its  verdict  I  do  not  think 
the  court  was  called  upon  to  charge  as  requested,  for,  although  the 
captain  of  the  lighter  may  not  have  objected  to  the  presence  of  the 
plaintiff,  it  does  not  necessarily  follow  that  the  plaintiff  had  the  cap- 
tain's permission  to  remain  upon  the  lighten 

Counsel  for  the  plaintiff  excepted  to  that  part  of  the  court's  charge 
wherein  the  court  stated  that,  if  the  captain  of  the  lighter  was  negli- 
gent, his  negligence  was  imputable  to  the  plaintiff,  and  that  the  plain- 
tiff could  not  recover.  .The  charge  of  the  court  to  which  such  excep- 
tion was  taken,  with  the  context,  was  as  follows: 

''I  charge  yon  as  matter  of  law,  if  yon  find  that  in  undertaking  to  man- 
age this  piece  of  machinery  that  this  plaintiH  was  guilty  of  negligence,  or 
contributory  negUgence,  or  contributed  in  any  way  to  the  injury  that  resulted 
he  cannot  recover.  Furthermore,  if  you  find  that  both  this  plaintiff  and  the 
captain  were  engaged  jointly  in  handling  and  managing  tliat  boat,  for  the 
purpose  of  bringing  it  over  from  the  place  where  they  were  to  another  place 
designated,  that  if  the  captain  of  that  lighter  was  guilty  of  any  negligence 
In  handling  the  boat,  ttiat  negUgence  is  imputable  to  this  plaintiff,  and  he  can- 
not recover.  O^at  is  the  question  that  is  at  the  basis  ^f  this  whole  action.  If 
you  find  that  there  was  anything  done  by  the  plaintiff  which  contributed  to 
cause  the  injury  which  he  received,  or  if  his  negligence  contributed  in  any  way 
to  the  accident,  then  he  cannot  recover." 

I  do  not  think  there  was  any  prejudicial  error  committed  by  such 
charge.  While  perhaps  the  charge  was  uncalled  for,  as  there  was  no 
basis  in  the  evidence  for  any  claim  that  the  captain  of  the  lighter  was 
negligent,  neverdieless  I  do  not  think  that  the  plaintiff  was  injuitd 
thereby.  The  charge,  as  a  whole,  was  correct,  and  what  the  court 
intended  to  instruct  the  jury,  and  what  the  jury  undoubtedly  imder- 
stood,  was  that,  if  plaintiff's  injuries  resulted  in  any  way  from  his  own 
negligence  contributing  thereto,  there  could  be  no  recovery.  Following 
the  statement  of  the  court  in  this  charge,  that  if  the  captain  of  the 
lighter  was  guilty  of  any  negligence  in  handling  the  boat  that  negligence 
was  imputable  to  the  plaintiff,  and  he  could  not  recover,  the  court,  with 
reference  to  said  charge,  instructed  the  jury  as  follows : 

"That  is  the  question  that  is  at  the  basis  of  this  whole  fiction.  If  you  find 
that  there  was  anything  done  by  the  plaintiff  which  contributed  to  cause  the 
injury  which  he  received,  or  if  his  negligence  contributed  in  any  way  to  the 
accident,  then  he  cannot  recover." 

Under  such  specific  instructions  the  court  clearly  limited  what  it 
had  said  with  reference  to  the  negligence  of  the  captain  being  im- 
putable to  the  plaintiff.  The  jury,  from  the  instructions  given  in  this 
respect,  could  not  have  gotten  a  wrong  impression  as  to  the  law. 
Technically  I  think  such  instruction  was  correct.  Under  such  charge, 
before  the  jury  could  impute  the  captain's  negligence  to  the  plaintiff, 
they  were  required  to  find  as  a  fact  that  the  plaintiff  jointly  with  the 
captain  had  undertaken  the  management  of  the  lighter.  On  this  point 
the  evidence  was  conflicting.  Plaintiff  claimed  he  was  doing  only  what 
the  captain  ordered  him  to  do,  while  the  captain  testified  that  the  plain- 
tiff ^as  in  a  hurry  to  get  his  hay  off  the  lighter,  and,  when  the  dock- 
master  ordered  the  lighter  away  from  Pier  4,  the  plaintiff  was  present 
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and  asked  him  why  it  could  not  be  moved  to  the  other  side  of  the 
Basin,  and  as  soon  as  the  operation  was  started  the  plaintiff  volun- 
tarily came  aboard  ti»  lighter  s^d  joined  hands  with  the  captain  in 
working  the  winch. 

It  was  the  duty  of  the  plaintiff,  as  consignee  of  the  hay,  to  provide 
a  berth  for  the  lighter.  The  captain  testified  that  the  only  direction  he 
gave  to  the  plaintiff  was  to  let  go  of  the  winch  handle  and  get  away 
from  it,  wheax  he  saw  the  defendant's  tug  and  floats  approaching.  If 
the  plaintiff  voluntarily  joined  hands  with  the  captain  in  the  undertak- 
ing of  moving  the  lighter,  I  think  the  negligence  of  his  partner  was  im- 
putable to  him ;  but,  inasmuch  as  there  was  no  basis  in  the  evidence 
for  any  claim  of  negligence  on  the  part  of  the  captain  of  the  lighter, 
the  court's  instruction  could  not  have  prejudiced  the  plaintiff. 

Exception  was  also  taken  by  counsel  for  the  plaintiff  to  the  court's 
charge  that  the  jury  might  consider  the  provisions  of  section  879  of 
the  Greater  New  York  Charter  relative  to  mooring  craft  at  pierheads, 
and  that  the  jury  might  consider  such  circumstances,  if  they  believed 
there  had  been  a  violation  of  such  charter  provisioti.  Exception  was 
also  taken  by  counsel  for  the  plaintiff  to  the  charge  of  the  court  that,  if 
plaintiff  failed  to  let  go  of  the  winch  when  ordered  to  do  so  by  the  caj)- 
tain,  he  was  guilty  of  contributory  negligence  as  matter  of  law,  and 
could  not  recover.  I  think  no  reversible  error  occurred  in  either  of 
those  respects. 

A  careful  examination  of  the  evidence  presented  at  the  trial  con- 
vinces me  that  the  jury  could  not  have  properly  returned  a  different 
verdict  than  it  did.  The  plaintiff  has  sued  to  recover  damages  for  the 
negligence  of  the  defendant,  and  does  not  point  out  in  what  respect  the 
crew  of  defendant's  tug  were  in  any  way  negligent.  Indeed,  I  think 
the  court  should  have  granted  defendant's  motion  to  dismiss  the  com- 
plaint at  the  close  of  the  plaintiff's  case,  upon  the  ground  that  the 
plaintiff  had  failed  to  establish  any  negligence  on  the  part  of  the  de- 
fendant in  the  operation  of  the  tug  and  car  floats  in  question,  or  to 
connect  the  plaintiffs  injuries  with  any  negligence  on  the  part  of  the 
defendant  in  connection  with  such  operation.  Under  such  circum- 
stances, I  am  unable  to  conclude  that  the  plaintiff  suffered  any  preju- 
dice by  reason  of  the  manner  in  which  the  court  submitted  the  issues  to 
the  jury. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

DOWLING,  J.,  concurs. 
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KRAUTH  V.  HARRIS. 
(Supreme  Court,  Appellate  Term,  ITifst  D^^Mirtment    June  0,  1022^ 

1.  Contracts  ^=» 1 90— Contract  to  "clean"  building  held  not  to  Inelude  stain  sat« 

urations. 

A  contract  "to  dean  down  tboroughly  all  the  f^ont  and  side  of  de- 
fendant's building"  did  not  require  the  contractor  to  remove  stains  in 
the  stonework  which  were  several  inches  in  depth. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Clean.] 

2.  Evidence  ^s»441(7)— Parol  evidence  held  Inadmissible  to  add  to  terns  of  oon- 

tract. 

In  an  action  on  a  contract  "to  dean  down  thoroughly  all  the  front 
and  side  of  a  building,"  parol  evidence  that  plaintiff  and  defendant  had 
a  conversation,  before  the  making  of  the  contract,  in  which  plaintiff 
agreed  to  remove  stain  saturations  in  the  stonework,  held  inadmissible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  Krauth  against  Sarah  Harris.  From  an  oi:der  of 
the  Municipal  Court  dismissing  the  complaint,  after  trial  by  the  court 
without  a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Winthfop  &  Stimson,  of  New  York  City  (John  M.  Bovey,  of  New 
York  City,  of  counsel),  for  appellant. 

Herman  Joseph,  of  New  York  City  (David  Vorhaus,  of  New  York 
City,  of  counsel),  for  respondent. 

MULLAN,  J.  [1]  The  defendant,  v^o  owned  a  private  house,  en- 
tered into  a  written  contract  with  plaintiff,  a  stone  cleaner  and  general 
building  contractor,  by  which  the  plaintiff  agreed  "to  clean  dovm  thor- 
oughly all  the  front  and  side  of  [said]  building,"  and  to  do  certain 
painting,  all  for  the  sum  of  $600.  The  front  of  the  building  was  of 
stone,  and  its  side  of  brick.  It  is  not  disputed  that  the  prescribed  paint- 
ing work  was  properly  done.  Nor  is  it  claimed  that  the  stone  and 
brick  were  not  cleaned  in  the  ordinary  sense  of  that  term.  The  plaintiff, 
by  the  use  of  chemicals,  steel  Brushes,  sponges,  and  water,  cleaned  the 
superficial  area  of  the  front  and  side  of  the  building,  but  at  the  comple- 
tion of  his  work  stains  in  the  stonework  were  plainly  visible.  These 
stains  appear  to  have  been  the  outward  evidence  of  saturations,  or  stain 
extensions,  of  several  inches  in  depth. 

[2]  The  learned  trial  justice  permitted  the  defendant  to  testify  to  a 
conversation  between  her  and  plaintiff,  prior  to  the  making  of  the  writ- 
ten contract,  in  which,  according  to  the  defendant,  the  stains  were  men- 
tioned and  the  plaintiff  undertook  to  remove  them.  I  think  the  agree- 
ment, as  it  was  expressed  in  the  writing,  is  susceptible  of  but  one  con- 
struction, which  is  that  the  plaintiff  undertook  to  do  no  more  than  clean 
the  superficial  area,  and  thus  that  it  was  error  to  admit  parol  evidence 
to  show  the  meaning  of  language  that  we  think  is  plain,  and  refers  only 
to  superficial  area.  If  the  scrivening  failed  properly  to  express  the  en- 
gagement the  parties  desired  to  enter  into,  and  had  orally  agreed  upon, 

^soFor  other  casea  see  same  topic  A  KET-NUMBER  in  all  Xej-Numbered  Dlgeata  ft  Indexes 


Digitized  by 


Google 


Snp.Ct)      BLOCK  V.  WHTTX  HOSE  BAKIKG  A  BSBTAURANT  00.  627 

(194N.T.&) 

that  is  a  matter  for  a  court  of  equity  in  a  reformation  suit.  While  the 
writing  in  question  stands,  the  rights  of  the  parties  must  be  determined 
in  accordance  with  its  terms. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    AD  concur. 


BLOCK  et  al.  v.  WHITE  ROSE  BAKING  &  RESTAURANT  CO.,  Ino. 

(Supreme  Court,'  Appellate  Term,  First  Department    June  9,  1922.) 

Landlord  and  tenant  ^=>I68(2)— Lanulord  not  liable  to  tenant  for  Injury  to  goods 
froili  defect  in  premises. 

Where  a  skylight  of  premises  In  control  of  a  tenant  was  broken,  and 
permitted  water  from  a  clogged  leader  to  enter  a  storeroom  and  damage 
goods  of  the  tenant,  the  landlord  was  not  liable,  even  if  guilty  of  neg- 
ligence, since  plaintiffs'  contributory  negligence  would  bar  a  recovery. 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  Fourth  Dis- 
wet. 

Action  by  Isidor  Block  and  another  against  the  White  Rose  Baking 
&  Restaurant  Company.  From  judgment  for  f)laintiffs,  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed  on  the  merits. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Rabenold  &  Scribner,  of  New  York  City  (Allan  R.  Campbell,  of 
Bronxville,  and  Samuel  Miller,  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Isidore  Weckstein,  of  New  York  City,  for  respondents. 

MULLAN,  J.  The  plaintiifs  were  the  lessees  of  a  shop  that  in- 
cluded a  one-story  rear  extension.  The  extension  was  lighted  by  a 
skylight.  The  glass  in  the  skylight  was  broken.  A  leader  from  the 
roof  of  the  extension  was  stopped  up.  A  heavy  rainfall  caused  a  flood- 
ing of  the  extension  roof,  and  a  considerable  volume  of  water  poured , 
down  from  the  extension  roof  into  the  extension  portion  of  plaintiflFs' 
shop,  through  the  broken  skylight.  The  extension,  including  its  roof, 
was  under  plaintiffs'  control.  Plaintiffs  sued  the  owner,  in  n^ligence, 
for  damages  to  plaintiffs'  goods. 

Upon  plainest  principle  and  upon  authority  (Margolius  v.  Muldberg, 
[Sup.]  88  N.  Y.  Supp.  1048),  the  action  did  not  lie.  There  is  a  sugges- 
tion by  plaintiffs  that  the  trouble  was  caused  in  part  by  some  defect 
in  a  leader  not  under  plaintiffs'  control,  at  the  side  or  end  of  the  main 
building.  I  cannot  find  either  that  such  a  defect  existed,  or  that,  if 
present,  it  was  a  contributing  cause ;  but  that  inquiry  is  of  no  impor- 
tance in  any  event,  for  the  reason  that,  even  if  defendant  were  negli- 
gent, plaintiffs'  contributory  negligence  would  bar  a  recovery. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.    All  concur. 
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RAPHAEL  V.  SKLUTH. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1922.) 

Landlord  and  tenant  €=:9200(|i/2)— Order  inoreaelng  rent  held  erroneous. 

Where  the  case  was  submitted  qn  the  unconfirmed  bill  of  particulars  of 
the  landlord,  without  any  opposing  proof,  except  as  to  condition  of  the 
premises,  an  order  increasing  the  rent,  which  has  no  relation  to  the 
evidence,  will  be  reversed,  and  a  new  trial  ordered;  it  being  apparent 
that  the  landlord  was  entitled  to  a  greater  increase  in  the  rent  than  that 
allowed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Louis  Raphael  against  "J^^n"  Skluth ;  the  name  "John" 
being  fictitious,  his  true  Christian  name  being  unknown  to  plaintiff. 
From  a  judgment  for  plaintiff  for  less  than  the  amount  demanded,  after 
trial  by  the  court  without  a  jury,  plaintiflf  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Reinhardt  &  Jaffa,  of  Brooklyn  (Charles  Jaflfa,  of  Brooklyn,  of 
counsel),  for  appellant. 

Philip  M.  Goodhart,  of  New  York  City,  for  respondent. 

PER  CURIAM.  In  this  case,  involving,  by  stipulation,  26  tenants 
who  had  set  up  the  defense  of  unreasonableness  of  the  rentals  de- 
manded, the  court  directed  an  increase  throughout  the  house  of  5  per 
cent.  Upon  the  record  before  us,  the  rentals  as  so  increased  would  not 
nearly  yield  an  adequate  return.  The  court  held  the  landlord,  in 
making  out  his  prima  facie  case,  to  the  unconfirmed  showing  made  by 
the  bill  of  particulars,  leaving  it  to  the  defending  tenant  to  assail  the 
items  in  the  landlord's  bill.  * 

Neither  counsel,  apparently,  assented  to  that  mode  of  trial.  There 
were  no  opposing  proofs,  except  in  respect  of  the  condition  of  the 
house.  The  landlord's  prima  facie  case  was  thus  left  in  a  virtually  un- 
assailed  condition,  entitling  him  to  a  considerably  greater  increase. 
The  5  per  cent,  increase  ordered  seems  to  have  no  ascertainable  rela- 
tion to  the  evidence.  We  realize  the  difficulties  under  which  the  justices 
of  the  Municipal  Court  are  laboring  in  these  rent  cases,  and  we  are  not 
astute  to  pick  flaws  in  a  trial  of  such  a  case ;  but  we  cannot  give  our 
approval  to  such  a  lax  and  unsatisfactory  method  of  disposing  of  these 
cases  as  was  adopted  here. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

BIJUR  and  MULLAN,  JJ.,  concur. 
GUY,  J.,  concurs  in  the  result. 
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CARROLL  %t  aL  V.  PATTERSON,  GRAHAM  &  CO. 

(Supreme  Court,  Appellate  Term,  Birst  Department    June  6, 1922.) 

Wharves  «3»»-Lessees  held  not  entitled  to  oredlt  for  rent  oolleeted  by  lesser. 

In  an  action  to  recover  rent  for  pier  and  dock  space,  plaintiffs  having 
remitted  $50  per  day  from  defendant's  rent  In  consideration  of  plain- 
tiffs' use  for  a  steamship  of  part  of  the  pier  space  rented  to  defendant, 
defendant  was  not  entitled  to  credit  for  |000  rent  coUected  by  plaintiffs 
from  the  owners  of  the  steamship. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Thomas  P.  Carroll  and  others,  copartners,  doing  business 
under  the  firm  name  and  style  of  Carroll,  Gahan  &  Carroll,  against 
Patterson,  Graham  &  Co.  From  a  judgment  for  defendant  dismissing 
complaint,  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUiR,  and  MULLAN,  JJ. 

Clarke  &  Clarke,  of  New  York  City  (Richard  H.  Clarke,  of  New 
York  City,  of  counsel),  for  appellants. 

William  Hayward,  of  New  York  City  (John  E.  Walker,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM,  Plaintiffs,  on  March  2,  1920,  hired  to  defendants 
the  south  side  of  Pier  2,  North  River,  and  one-half  the  dock  space,  at 
$225  a  day.  On  March  4  plaintiffs  rented  defendants  the  entire  dock 
space  at  an  additional  rental  of  $50  per  day  commencing  on  the  morn- 
ing of  that  day.  Defendants  used  the  berth  on  the  south  side  of  the 
pier  for  the  steamship  De  Lisle  from  March's  to  March  11,  on  which 
latter  date  that  ship  left  the  berth.  On  or  about  March  11,  according 
to  plaintiffs'  testimony,  defendants  gave  plaintiffs  permission  to  use 
the  south  side  of  the  pier  for  the  steamship  WjJSt  Salina,  and  plain- 
tiffs collected  from  the  owners  of  the  West  Salina  $600,  being  at  the 
rate  of  $100  a  day  for  6  days,  for  the  use  of  the  offshore  berth. 

According  to  the  testimony  of  plaintiffs,  permission  was  given  them 
to  dock  the  West  Salina  in  consideration  of  plaintiffs'  agreement  to 
cancel  the  charge  of  $50  a  day  for  the  north  half  of  the  dock;  the 
testimony  showing  that  defendants  continued  to  occupy  the  whde  dock 
with  their  cargo  down  to  March  19.  Plaintiffs'  bill  charged  for  wharf- 
age on  the  steamship  De  Lisle  and  cargo  from  March  3  to  March  19 
(covering  the  6-day  period  during  which  plaintiffs  used  the  south  side 
of  the  pier  for  the  steamship  West  Salina), .17  days  at  $225  a  day,  and 
also  additional  wharfage  at  $50  a  day  from  March  4  to  March  11. 
Defendants  claimed  they  were  entitled  to  a  credit  on  the  bill  for  the 
$600  collected  by  plaintiffs  for  wharfage  of  the  West  Salina,  but  paid 
riie  balance  of  the  bill,  and  this  action  is  to  recover  the  $600. 

The  plaintiffs  made  out  a  prima  facie  case.  The  remission  of  the 
charge  of  $50  a  day  was  a  sufficient  consideration  for  the  use  by  plain- 
tiffs under  the  circumstances  of  the  offshore  berth,  and  as  it  is  not 
claimed  that  the  lease  was  terminated  upon  the  departure  of  the  De 
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Lisle  on  March  11  the  plaintiffs  were  upon  their  showing  entitled 
down  to  March  19  to  the  agreed  upon  rental,  less  the  additional  charge 
remitted. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


CHINSKY  V.  PERLMAN. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  6, 1922.) 

1.  Witnesses  ^=»400 (2)— Failure  of  ptalntffif  to  prove  by  defendant  that  defendant 

had  Indorsed  note  did  not  deprive  plaintiff  of  right  to  prove  indorsement  by 
another  witness. 

In  action  against  Indorser  of  note.  In  which  defendant,  who  was  called 
for  plaintiff,  denied  having  indorsed  the  note,  the  fact  that  plaintiff 
failed  to  prove  by  defendant,  either  that  defendant  had  Indorsed  the 
note  or  that  he  had  authorized  his  son,  who  had  delivered  the  note  to 
plaintiff,  to  indorse  it  in  his  name,  did  not  deprive  plaintiff  of  the  right 
to  prove  by  another  witness  that  the  indorsement  on  the  note  was  de- 
fendant's signature. 

2.  Evidence  ^=:»536— Signature  clerk  of  bank  held  competent  to  testify  that  signa- 

ture on  note  was  that  of  one  of  Its  depositors. 

In  action  on  note,  involving  issue  as  to  genuineness  of  defendant's 
signature,  signature  clerk  of  defendant's  bank  held  competent  to  testify 
Uiat  the  signature  on  the  note  was  that  of  the  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Meyer  Chinsky  against  Isidore  M.  Perlman.  Judgment  of 
dismissal,  and  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Lurie  &  Feinberg,  of  New  York  City  (Philip  Feinberg,  of  New  York 
City,  of  counsel),  1l9t  appellant. 

Harry  A.  Goidel,  of  New  York  City,  for  respondent. 

GUY,  J.  Action  against  the  alleged  indorser  of  a  $200  promissory 
note  made  by  one  Samuel  Malerman  to  the  order  of  defendant  De- 
fense, a  general  denial.  Plaintiff  testified  that  defendant's  son  deliv- 
ered the  note  to  him,  accompanied  by  another  note  for  $278.50 ;  that 
he  handed  defendant's  son  a  check  to  the  order  of  defendant  for  $463.- 
48,  the  amount  of  the  two  notes  less  discount. 

Plaintiff's  check  and  the  note  in  suit  were  indorsed  "I.  M.  Perlman." 
Defendant  testified,  and  a  ;:heck  put  in  evidence  by  the  plaintiff  corrob- 
orated him,  that  the  defendant's  bank  signature  was  simply  ''l.  Perl- 
man."  Defendant  was  called  for  the  plaintiff,  and  testified  that  he 
never  saw  or  heard  of  the  note  in  suit ;  that  he  never  indorsed  it;  that 
the  indorsement  "I.  M.  Perlman"  was  not  in  either  his  or  his  son's 
writing ;  that  he  never  authorized  any  one  to  indorse  the  note  in  suit. 
Plaintiff  then  called  the  signature  clerk  of  defendant's  bank,  who  testi- 
fied that  he  knew  defendant's  signature,  and  identified  a  check  of  de- 
fendant's which  had  gone  through.    The  signature  clerk  was  not  al- 

^S»FoT  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Dlcesti  ik  xsdexet 


Digitized  by 


Google 


Sup.  Ct)  SHAW  y.  SAMIiBT  BISALTT  00.  B81 

(1»4N.T.S.) 

lowed  to  state  whether  the  signature  on  the  note  in  suit  was  that  of  de- 
fendant.   Plaintiff  excepted. 

{1]  The  fact  that  plaintiff  failed  to  prove  by  defendant  either  that 
endant  had  indorsed  the  note  in  suit  or  tiiat  he  had  authorized  his 
son  to  indorse  it  in  his  name  did  not  deprive  plaintiff  of  the  right  to 
prove  by  another  witness  tihat  the  indorsement  on  the  note  was  defend- 
ant's signature.  Becker  v.  Koch,  104  N.  Y.  395,  399-404, 10  N.  E.  701, 
58  Am.  Rep.  515. 

[2]  Proof  by  the  signature  clerk  of  the  bank  that  a  signature  on  a 
note  is  the  signature  of  one  of  its  depositors  is  competent.  Dubois  v. 
Baker,  30  N.  Y.  355,  363-366;  Gross  v.  Sonnani,  50  App.  Div.  531, 
533,  534,  64  N.  Y.  Supp.  300.  It  was  error  to  exdude  the  clerk's  tes- 
timony. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event    All  concur. 


(201  App.  Dlv.  433) 

8HAW  V.  8AMLEY  REALTY  CO.;  lao. 

(Supreme  Court,  AppeUate  Division,  First  Department    June  2,  1022.) 

1.  Dbeovery  ^s»3a— Exam f nation  before  trial  not  ordinarily  allowed  hi  personal 

Injnry  ease. 

Under  Code  OIv.  Proe.  ff  870,  872,  878,  authorizing  examinations  before 
trial,  held  that,  ta  actions  seeking  recovery  for  personal  injuries,  except 
In  unusual  cases,  as  a  matter  of  public  policy,  a  general  examination  be- 
fore ti-ial  win  not  be  allowed,  and  this  rule  has  not  been  changed  by  tlie 
new  ClTll  Practice  Act  and  the  rules  of  practice  adopted  thereunder. 

2.  Dlscovei7  ^=»6 1— Permission  of  oonoi*<^  examination  before  trial  may  be  va- 

oated  or  examination  limited. 

The  power  to  permit  a  general  examination  before  trial  undoubtedly 
exists ;  but,  if  the  court  or  Judge  who  hears  the  motion  shall  detun  that 
the  testimony  sought  to  be  taken  is  not  material  or  necessary  for  the 
party  who  served  the  notice,  or  for  any  reason  that  the  interests  of  jus- 
tice would  not  be  subserved  by  the  examination,  an  order  may  be  made 
to  vacate  it,  setting  aside  the  notice  to  take  the  testimony,  or  limiting 
the  scope  of  the  examination. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Beryl  Shaw  against  the  Samley  Realty  Company,  Inc. 
From  an  order  of  the  Supreme  Court,  denying  a  motion  to  vacate  a 
notice  requiring  defendant  to  submit  to  an  examination  before  trial,  by 
its  president  and  its  agent,  in  an  action  to  recover  damages  alleged  to 
have  been  caused  by  fiie  negligence  of  defendant,  defendant  appeals. 
Reversed,  and  motion  to  vacate  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of 
Ifew  York  City,  of  counsel),  for  appellant 

Herman  Goldman,  of  New  York  City  (Max  A.  Geller,  of  New 
York  City,  of  counsel,  and  I.  Gilbert  Omstein,  of  Brookl3m,  and  Har- 
lan A.  Kashden,  of  New  York  City,  on  the  brief),  for  respondent. 
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CLARKE,  P.  J.  The  complaint  alleges  that  the  defendant  was  the 
owner  of  an  apartment  house  and  had  reserved  to  itself  control  of 
various  portions  thereof,  to  wit,  the  vestibule,  and  halls,  which  were 
used  in  common  by  all  the  tenants  and  others  lawfully  within  the 
premises  for  the  purpose  of  entering  and  leaving  said  house;  that  the 
plaintiff  was  the  wife  of  and  resided  with  a  tenant  in  one  of  the  apart- 
ments ;  that  there  was  a  wooden  door  between  the  outer  vestibuR  and 
the  inner  hall,  which  door  consisted  of  a  wooden  frame  designed  to 
inclose  and  customarily  inclosing  a  litrge  plate  glass  panel;  that  on 
September  7,  1921,  the  plate  glass  panel  in  said  door  was  missing,  and 
that  the  defendant  negligently  permitted  said  door  to  be  closed  and 
locked,  and  negligently  permitted  the  opening  in  said  door  caused  by  the 
removal  of  the  glass  panel  to  remain  unprotected;  and  that  plaintiff 
while  lawfully  proceeding  through  the  aforesaid  vestibule  for  the  pur- 
pose of  going  to  her  apartment,  and  while  attempting  to  open  said 
door,  fell  into  and  through  said  door  and  received  the  injuries  com- 
plained of. 

The  plaintiff  served  a  notice  for  the  examination  of  the  defendant 
before  trial,  by  its  president  and  agent,  enumerating  11  subjects  upon 
which  she  desired  to  examine  the  defendant ;  6  having  to  do  with  the 
defendant's  negligence,  and  the  remaining  5  with  the  plaintiff's  actions 
and  the  consequences  thereof  at  the  time  in  question,  in  regard  to  which 
obviously  the  persons  sought  to  be  examined  could  have  no  knowledge. 
The  learned  Special  Term,  in  its  opinion  rendered  upon  the  denial  of 
a  motion  to  vacate  the  notice  for  examination,  said : 

"I  can  conceive  of  no  valid  reason  why  examinations  before  trial  should 
be  less  liberal  in  negligence  than  in  contract  cases,  for  example.  *  *  • 
The  new  Practice  Act  seems  to  open  the  door  still  wider  than  heretofore  for 
searching  out  the  real  facts  before  trial,  and  I  do  not  think  that  litigants  in 
negligence  cases  should  be  restricted  in  their  full>  enjoyment  of  these  privi- 
leges." 

The  Court  of  Appeals,  in  Herbage  v.  City  of  Utica,  109  N.  Y.  81, 
16  N.  E.  62,  in  construing  the  provisions  of  the  Code  of  Civil  Procedure 
(sections  870,  872  and  873)  covering  the  subject  of  examinations  be- 
fore trial,  said: 

"We  are  of  opinion  that  a  party  litigant  may,  in  the  discretion  of  the 
Judge  to  whom  application  is  made,  *  •  •  have  a  general  examination  of 
his  adversary  as  a  witness  in  the  cause,  as  well  before  as  at  the  trial,  and 
that  it  is  not,  as  of  course,  to  be  limited  to  an  affirmative  cause  of  action,  or 
an  affirmative  defense  set  forth  in  favor  of  the  party  desiring  that  examina- 
tion. The  order  appealed  from  was  so  limited,  not  according  to  the  discre- 
tion of  the  court,  by  which  it  might  have  been  restrained,  but  because^  as 
appeared  by  the  order,  the  court  was  of  opinion  that  it  had  no  power  to  or- 
der otherwise." 

[1]  This  court  has  frequently  had  before  it  the  question  of  exam- 
ination before  trial  in  negligence  cases,  and  in  certain  other  actions  for 
torts,  and  has  consistently  held  that,  except  in  unusual  circumstances, 
as  a  matter  of  public  policy,  in  the  exercise  of  its  judicial  discretion,  a 
general  examination  before  trial  would  not  be  allowed.  Wood  v. 
Charles  W.  Hoffman  Co.,  121  App.  Div.  636,  10(5  N.  Y.  Supp.  308,  was 
an  appeal  from  an  order  for  the  examination  oi  the  plaintiff  before  trial 
in  a  negligence  case.    We  said : 
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*'It  is  quite  Improbuble  that  «  defendant  in  a  negligence  action  could  in 
good  faith  say  that  he  intended  to  use  the  deposition  of  the  plalnti£F  npon 
the  trial  of  the  action,  or  that  such  testimony  was  material  and  necessary 
for  his  defense.  *  *  *  A  general  rule  pensiitting  a  def^dant  hi  a  neg- 
ligence action  to  examine  the  plaintiff  h^ore  trial  as  to  the  general  Issues  in 
the  action  might  result  In  a  very  giave  abuse,  and  in  the  manufacture  of 
unconscionable  defenses.  While  we  do  not  say  that  under  no  circumstances 
can  a  defendant  examine  a  plaintiff  before  trial  in  a  negligence  action,  we  do 
hold  that  In  ordinary  actions  such  an  examination  should  not  be  permitted." 

In  Griffin  V.  Cunard  Steamship  Co.,  159  App.  Div.  453,  144  N.  Y. 
Supp.  517,  we  said: 

"Upon  considerations  of  sound  public  policy  we  have  not  allowed  general 
examinations  before  trial  in  negligenoe  cases." 

We  said  in  Bruhl  v.  Nedwell,  164  App.  Div.  932,  149  N.  Y.  Supp. 
442: 

"Such  examinations  in  negligence  cases  have  consistently  been  refused  by 
this  court  in  this  department." 

In  Kessler  v.  North  River  Realty  Co.,  169  App.  Div.  814,  155  N. 
Y.  Supp.  799,  we  modified  an  order  providing  for  the  examination  as 
to  all  the  issues  in  the  action  by  limiting  an  examination  to  one  specific 
matter.  Preiss  v.  O'Donohue,  173  App.  Div.  121,  159  N.  Y.  Supp. 
397,  was  an  appeal  by  the  defendant  from  an  order  denying  a  motion  to 
vacate  order  for  his  examination  before  trial.  The  action  was  to  re- 
cover damages  for  personal  injury  caused  by  the  fall  of  a  passenger 
elevator.    Mr.  Justice  McLaughlin,  writing  for  this  court,  said: 

"The  order  appealed  from  requires  the  defendant  to  snbmit  to  an  exami- 
nation before  trial  of  all  the  Issnee  In  the  action,  and  also  calls  for  the  pro- 
duction of  certain  orders  and  papers.  Unless  nnnsnal  circumstances  are  pre- 
sented, the  examination  of  a  party  before  trial  Is  not  permitted  in  a  neglir* 
gence  case  (Wood  ▼.  Hoffman  Co.,  121  App.  Div.  636 ;  Griffin  ▼.  Cunard  Steam* 
ship  Co.,  Ltd.,  159  App.  Div.  453),  and  for  the  reason  that  generally  snch  an 
examination  is  sought,  not  for  the  purpose  of  establishing  the  plaintiff's  cause 
of  action  or  defendant's  defense,  but  to  ascertain  what  the  adverse  party  can 
prove.  This  court  has  consistently  adhered  to  the  rule  that  a  party,  plaintiff 
or  defendant,  can  examine  his  adversary  before  trial  only  for  the  purpose  of 
proving  facts  necessary  to  the  examining  party's  affirmative  case  or  dofense, 
and  not  for  the  purpose  of  disproving  facts  which  the  adversary  must  prove 
in  order  ta  succeed,'* 

But  inasmuch  as  that  case  involved  the  falling  of  a  passenger  eleva- 
tor, as  to  the  causes  of  which  the  plaintiff  could  not  possibly  be*  in- 
formedj  the  examination  was  allowed  to  the  extent  of  showing  iht 
defendant's  knowledge  as  to  the  car  being  out  of  repair  at  and  im- 
mediately prior  to  the  time  the  accident  occurred. 

In  Kelsey  v.  Hevenor,  188  App.  Div.  967,  176  N.  Y.  Supp.  906, 
an  examination  of  the  record  on  appeal  on  file  in  this  court  shows 
that  the  action  was  for  damages  for  personal  injuries  received  by  plain- 
tiff while  a  passenger  in  an  automobile  owned  and  driven  by  "the  de- 
fendant, by  reason  of  a  collision  with  a  post,  alleged  to  be  caused  by  the 
defendant's  negligence.  We  reversed  an  order  denying  the  motion  to 
set  aside  an  order  for  the  examination  of  defendant  before  trial  and 
granted  said  motion. 
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[2],  We  have  allowed  specific  or  limited  examinations  when  ojvner- 
ship  or  control  has  been  denied.  The  power  to  permit  a  general  ex- 
amination undoubtedly  exists,  but  the  matured  judgment  of  the  court 
is  that  it  should  not  ordinarily  be  exercised  in  this  class  of  cases.  No 
new  situation  has  resulted  from  the  passage  of  the  Civil  Practice  Act 
and  the  adoption  of  the  new  rules  of  civil  practice.  The  methods  for 
obtaining  an  examination  have  been  simplified  by  eliminating  the  neces- 
sity for  one  order  and  substituting  a  notice  in  its  stead  (Civil  Practice 
Act,  §  290  et  seq. ;  Rules  Civ.  Prac.  rule  121  et  seq.),  but  rule  124  of  the 
Rules  of  Civil  Practice,  providing  for  a  motion  to  vacate  a  notice  to 
take  testimony,  expressly  provides : 

'*If  the  court  or  Jndge  who  hears  the  motion  shall  deem  that  the  testi- 
mony sought  to  be  taken  is  not  material  or  necessary  for  the  Qarty  who 
served  the  notice,  or  for  any  reason  that  the  interests  of  Jastice  wonld  not  be 
subserved  by  such  examination,  an  order  may  be  made  vacating  and  setting 
aside  the  notice  to  take  the  testimony  or  limiting  the  scope  of  the  exami- 
nation." 

This  rule  is  in  entire  harmony  with  the  practice  heretofore  obtaining 
in  this  department. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  granted,  with  $10  costs.  All 
concur. 


(201  App.  Div.  437) 

SHAW  V.  SAMLEY  REALTY  CO.,  Ina 

(Supreme  Court,  Appellate  Division,  First  Department    June  2,  1922.) 

Appeal  from  Special  Term,  New  York  Oounty. 

Action  by  Walter  Shaw  against  the  Samley  Realty  Company,  Inc.  From  an 
order  denying  a  motion  to  vacate  a  notice  requiring  th?  defendant  to  submit 
to  an  examination  before  trial,  by  its  president  and  its  agoit,  in  an  action  to 
recover  damages  aUeged  to  have  been  caused  by  the  negligence  of  defendant* 
defendant  appeals.    Reversed,  and  motion  to  vacate  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,  SMITH,  and 
GRBENBAUM,  JJ. 

William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of  New  York 
City,  of  counsel),  for  appeUant. 

Herman  Goldman,  of  New  York  City  (Max  A.  Geller,  of  New  York  City,  of 
counsel,  and  I.  Gilbert  Ornstein,  of  Brooklyn,  and  Harlan  A.  KaAhden,  of  New 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  For  the  reasons  stated  in  the  oi»i]iioii  in  Beryl  Shaw  t. 
Samley  Realty  Go.,  Inc.,  201  App.  Div.  438,  IM  N.  Y.  Snpp.  631,  handed  down 
herewith,  the  order  appealed  from  should  be  reversed,  with  flO  costs  and 
disbursements,  and  the  motion  to  vacate  granted. 
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(201  App.  DiT.  5^) 

URBI8  REALTY  CO.,  IM.,  v.  GLOBE  REALTY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  2,  1922.) 

1.  Vendor  aRd  purchaser  ^s»  144 (2)— Vendor  held  entitled  to  opportunity  to  re- 

move small  lien. 

Where  time  was  not  of  the  essence  of  a  contract  for  the  purchase  of 
property,  the  vendor  was  entitled  to  a  reasonable  adjournment  to  enable 
him  to  remove  the  lien  of  a  franchise  tax  for  |18.75,  assessed  against  him 
and  then  unpaid. 

2.  Vendor  and  purchaser  ^=9334(1)— Enactment  of  rent  laws  after  contract  held 

to  Justify  reftsat  to  take  apartment  building. 

Where  a  contract  for  the  sale  of  an  apartment  building  provided  that 
all  of *the  leases  would  expire  or  would  contain  provisions  for  cancellation 
on  or  before  Octob^  1,  1920,  except  one  lease  of  the  ground  floor  apart- 
ment, the  enactment  of  the  rent  laws  of  1920  subsequent  to  the  making 
of  the  contract  and  before  the  time  for  performance,  whereby  the  pur- 
chaser's use  of  the  premises  would  be  seriously  restricted,  contrary  to 
the  understanding  of  the  parties  in  the  provision  for  expiration  or  can- 
cellation of  the  leases,  terminated  a  condition  in  the  contemplation  of  the 
parties  when  they  made  the  contract,  and  Justifies  the  purchaser  in  re- 
fiiFi^ng  to  perform,  so  that  he  was  entitled  to  recover  earnest  money  de- 
posit ' 

3.  Evidence  ^=9ll— Court  takes  Judicial  notice  of  effect  of  rent  laws. 

The  Appellate  Division  can  take  judicial  notice  that,  after  the  rent 
laws  of  1920  went  into  effect,  it  was  practically  impossible  for  the  land- 
lord to  select  his  own  teuants  after  the  expiration  of  their  leases,  or  to 
freely  contract  with  desirable  tenants  in  possession  as  to  the  rentals  to 
be  paid,  which  iHaced  a  serious  restriction  on  the  purchaser's  intended 
use  of  the  property. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Urbis  Realty  Company,  Inc.,  against  the  Globe  Realty 
Company,  to  recover  a  deposit  on  a  contract  for  the  purchase  of  land. 
From  a  judgment  rendered  on  a  trial  dismissing  the  complaint  on  the 
merits,  plaintiff  appeals.  Reversed,  and  judgment  directed  for  plain- 
tiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Stoddard  &  Mark,  of  New  York  City  (Yorke  Allen,  of  New  York 
City,  of  counsel),  for  appellant. 

Dudley  Harde,  of  New  York  City  (Harold  Swain,  of  New  York 
City,  of  counsel,  and  Benjamin  G.  Bain,  of  New  York  Cit>',  on  the 
brief),  for  respondent. 

GREENBAUM,  J.  This  action  was  brought  to  recover  a  deposit  of 
$5,000  given  by  the  plaintiff  at  the  time  of  making  a  contract  for  the 
purchase  of  premises  known  as  No.  1  West  Ninety-Fourth  street,  bor- 
ough of  Manhattan,  New  York  City,  and  expenses  incurred  in  con- 
nection with  the  examination  of  the  title,  and  to  impress  a  lien  upon 
the  said  premises  to  secure  the  amount  of  its  claim. 

The  contract  was  dated  January  29,  1920.  It  provided  for  the  clos- 
ing of  the  title  on  April  1,  1920.  On  that  date,  and  at  the  time  and 
place  fixed  for  closing  the  title,  plaintiff  rejected  the  title  tendered  by 
defendant  upon  various  grounds.  The  only  grounds  here  urged  are : 
(1)  TJiat  the  contract  was  entered  into  by  the  parties  in  reliance  upon 
the  laws  of  the  state  of  New  York  as  they  ex:isted  at  the  time  of  its 
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execution,  and  that  subsequent  thereto,  and  on  the  date  fixed  in  the  con* 
tract  for  the  closing  of  the  title,  a  certain  law  known  as  chapter  137, 
Laws  of  1920  (being  one  of  the  April  rent  laws  of  1920),  went  into  ef- 
fect, which  materially  changed  the  relationship  between  landlords  and 
tenants,  and  deprived  the  owners  of  real  property  within  the  state  of 
New  York  of  the  remedies  for  dispossession  theretofore  existing  with 
reference  to  such  property,  (2)  That  the  said  premises  were,  at  the 
time  for  closing  title,  subject  to  a  lien  of  a  franchise  tax  for  $18.75 
assessed  against  the  defendant,  then  unpaid. 

[1]  We  may  at  the  outset  dispose  of  the  second  objection  by  stating 
that  it  was  within  the  power  of  the  defendant  to  remove  the  incum- 
brance against  the  property,  and  that,  time  not  being  of  the  essence  of 
the  contract,  the  defendant  was  entitled  to  a  reasonable  adjournment, 
which  was  asked  for  that  purpose  but  was  refused.  This  case  differs 
from  that  of  Roberts  v.  New  York  Life  Ins.  Co..  195  App.  Div.  97, 
186  N.  Y.  Supp.  422,  in  that  there  the  vendor  did  not  ask  for  an  ad- 
journment, but  insisted  upon  performance,  notwithstanding  that  there 
were  then  two  outstanding  unsatisfied  mechanics'  liens  against  the 
premises,  relying  upon  its  readiness  to  hold  back  sufficient  money  to 
discharge  the  liens.    But  the  other  objection  seems  to  be  well  taken. 

[2]  The  contract  provided  that  the  premises  should  be  "subject  also 
to  existing  leases,  all  of  which  expire  or  contain  provisions  for  can- 
cellation on  or  before  October  1,  1920,  except  one  lease  of  the  ground 
floor  apartment."  Plaintiff  insists  that  this  change  in  the  law  taking 
place  between  January  29,  1920,  the  date  of  the  contract,  and  noon 
.  on  April  1,  1920,  the  time  for  performance,  worked  such  a  radical 
change  in  the  law  of  landlord  and  tenant  as  under  well-settled  princi- 
ples should  entitle  him  in  equity  to  be  relieved  from  his  ob/igation  to 
perform.  The  evidence  shows  that  there  were  leases  of  apartments  in 
this  property  wHicli  came  witHih  tlie  operation  of  "the  so-called  April 
rent  laws  of  1920. 

Anderson  v.  Steinway  &.Sons,  178  App.  Div.  507,  165  N.  Y.  Supp. 
608  (affirmed  221  N.  Y.  639,  117  N.  E.  575),  seems  to  be  authority  for 
the  proposition  that  the  parties  will  be  deemed  to  have  contracted  with- 
in the  contemplation  of  the  law  as  it  existed  at  the  time  the  contract 
was  made,  and  that  where  a  radical  change  in  the  law  has  taken  place 
by  legislative  enactment  before  the  date  fixed  for  closing,  which  would 
have  the  effect  of  seriously  restricting  the  purchaser's  use  of  the  prem- 
ises which  are  the  subject  of  the  sale,  contrary  to  the  understanding  of 
the  parties  when  they  entered  into  the  contract,  the  purchaser  will  not 
be  compelled  to  take  title. 

It  seems  to  us  that  the  instant  case  rests  in  a  certain  aspect  upon  a 
firmer  ground  for  upholding  the  rejection  of  the  title  than  the  Steinway 
Case,  supra.  In  that  case  the  contract  to  purchase  contained  no  inher- 
ent evidence  of  the  understanding  of  the  parties  that  the  vendee  agreed 
to  buy  the  property  unrestricted  as  to  its  use,  the  proof  there  being 
aliunde  the  contracts  that  the  parties  were  fully  aware  when  they  en- 
tered into  them  that  the  vendee  intended  to  erect  a  business  building 
upon  the  premises. 

[3]  In  the  instant  case  there  was  an  express  provision  in  the  con- 
tract, which  formed  an  integral  part  thereof,  that  all  of  the  existing 
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leases,  saving  the  one  for  a  ground  floor  apartment,  would  or  could  be 
made  to  expire  October  1, 1920,  thus  evidencing  the  fact  that  the  parties 
were  aware  that  the  defendant  agreed  to  purchase  the  premises  upon 
the  understanding  that  he  could  have  possession  of  all  the  premises, 
-excepting  the  apartment  on  the  ground  floor,  by  October  1st.  We  can 
take  judicial  notice  of  the  fact  that,  after  the  April  rent  laws  of  1920 
went  into  effect,  it  was  practically  impossible  for  the  landlord  to  select 
his  own  tenants  after  the  expiration  of  their  leases,  or  to  freely  contract 
with  desirable  tenants  in  possession  as  to  the  rentals  to  be  paid,  and  thus 
placed  a  serious  restriction  upon  the  purchaser's  intended  use  of  the 
property. 

The  judgment  should  be  reversed,  with  costs,  and  appropriate  find- 
ings made,  and  judgment  directed  in  behalf  of  plaintiff  as  prayed  for. 
Settle  order  on  notice.    All  concur. 


(200  App.  Dlv.  803) 

FARRINGTON  v.  STEEL  CO.  OP  AMERICA  at  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  21,  1922.) 

1.  Pleading  «=> 1 29 (2)— Where  answer  does  not  allege  adequate  remedy  at  law, 

defendant  preeumed  to  have  aoeepted  equltahle  lesue. 

Where  the  oc»nplaint  alleges  there  Is  no  adequate  remedy  at  law,  and 
there  is  no  allegation  in  the  answer  that  there  is  an  adequate  remedy  at 
law,  defendant  wiU  be  deemed  to  have  accepted  the  equitable  iasue  pr^ 
sented,  which  must  be  determined  on  its  merits. 

2.  Bills  and  notes  <=s>97(2)— Usury  «=:>53— Note   made  under  agreement  that 

added  amount  Is  for  services  not  usurious,  but  where  servioes  not  performed, 
oottsldoratlen  falls  to  that  extent. 

Plaintiff  loaned  defendant  ^lOOfiOO,  taking  his  note  for  |110,000,  under 
an  agreement  that  110,000  represented  compensation  for  services,  and  not 
as  a  bonus  on  the  loan.  Thereafter  a  note  of  $100,000  was  substituted  for 
the  $110,000.  The  eridence  showed  that  plaintiff  did  nothing  to  earn 
$10,000.  Held,  that  the  note  was  not  usurious,  but  inasmuch  as  the  plain- 
tiff performed  no  s^rices  and  did  not  earn  the  $10,000,  the  consideration 
of  the  $110,000  note  to  that  extent  failed. 

3.  Corporations  ^=:>I23(8)— Extent  of  pledgee'e  lien  on  stock  collateral  to  note 

determined.      ^ 

A  note  was  secured  by  an  ad  interim  certificate  of*  a  corporation,  mh\<A 
had  no  assets  and  was  organized  to.  procure  stocks  of  other  corporations 
in  exchange  for  {ts  own  bonds.  The  pledgor  had  transferred  stock,  part 
of  which  he  did  not  own,  but  was  to  deliver  only  If  other  corporations 
transferred  their  stock  in  exchange  for  the  ad  interim  certificate.  The 
other  corporations  having  refused  to  deliver  their  stock,  the  pledgor  re- 
ceived back  the  stock  transferred.  Held,  that  the  pledgee  was  entitled  to 
a  lien  on  the  pledgor's  stock,  but  not  on  the  stock  owned  by  others. 

4.  Corporations  ^=:9 1 23 (20)— Pledgor  of  collateral  to  secure  note  held  liable  only 

for  proportion  of  proceeds  received  under  agreement. 

Where,  under  an  agreement  with  the  maker  of  a  note  secured  by  the 
pledge  of  an  ad  Interim  certlflcate  issued  under  a  mistake  of  fact  and 
transferred  to  the  maker  by  defendant,  plaintiff  loaned  $100,000  giving  his 
check  to  defendant  who  paid  part  to  the  maker,  defendant  held  personally 
liable  only  for  the  amount  retained  l^y  him. 

Bowling,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County.    • 
Action  by  Harold  P.  Farrington  against  the  Steel  Company  of  Amer- 
ica and  others.    Both  plaintiff  and  defendant  James  A.  Carey  appeal 
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from  the  judgment  of  the  Supreme  Court,  rendered  herein  after  a 
trial  before  the  court  without  a  jury.    Modified  and  affirmed. 

Argued  before  DOWUNG,  LAUGHUN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

Collin,  Wells  &  Hughes,  of  New  York  City  (John  L.  Wells,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Phillips,  Mahoney  &  Liebell,  of  New  York  City  (Jeremiah  T.  Ma- 
honey,  of  New  York  City,  of  counsel,  and  Walter  L.  Post,  of  New 
York  City,  on  the  brief),  for  defendants  Carey,  Connable,  and  others. 

SMITH,  J.  The  action  is  brought  primarily  against  the  defendant 
Carey  to  recover  the  sum  of  $100,000  and  interest,  loaned  by  the  plain- 
tiff to  one  Tevis,  for  which  the  plaintiff  held  the  promissory  note  of 
said  Tevis,  secured  by  an  agreement  of  the  Steel  Company  of  America, 
to  deliver  to  the  defendant  Carey  210  first  mortgage  and  collateral  trust 
gold  bonds,  to  be  thereafter  issued  by  the  defendant  Steel  Company  of 
America,  the  said  agreement  having  been  assigned  by  the  defendant 
Carey  to  Tevis,  and  by  Tevis  to  the  plaintiff,  and  delivered  with  the 
note  of  Tevis  to  the  plaintiflf.  Upon  the  receipt  of  said  note,  and  this 
agreement  as  collateral  thereto,  plaintiff  gave  his  check  to  the  de- 
fendant Carey  for  $100,000,  which  Carey  had  cashed,  and  from  the 
avails  of  such  check  he  retained  the  sum  of  $60,000  and  gave  to  Tevis 
the  sum  of  $40,000. 

The  Steel  Company  of  America  was  a  corporation  without  any  as- 
sets except  assets  of  the  value  of  about  $5,000.  It  was  organized  for 
the  purpose  of  procuring  the  stock  of  various  manufacturing  corpora- 
tions by  the  issuance  of  stock  and  bonds  of  the  said  Steel  Company  in 
exchange  for  the  stock  of  the  said  various  corporations  which  it  propos- 
ed to  purchase.  Tevis  was  a  promoter,  and  he,  with  one  Shellito,  caused 
the  formation  of  the  Steel  Company,  and  endeavored  to  interest  various 
corporations  to  sell  their  stock  to  the  Steel  Company.  The  Standard 
Stoker  Company  was  one  of  the  corporations  whose  stock  Tevis  en- 
deavored to  sell  to  the  said  Steel  Company,  and  also  the  Garf  ord  Manu- 
facturing Company  and  the  Cleveland  Automatic  Machine  Company, 
and  other  companies.  Among  the  other  companies  was  an  oil  com- 
pany, which  was  owned  by  the  defendant  Carey.  The  defendant  Carey 
was  the  vice  president  and  general  manager  of  the  Stoker  Company, 
and  the  other  defendants,  except  Post,  were  stockholders  of  the  Stoker 
Company,  who  had  delivered  their  stock  to  Carey  indorsed  in  blank 
for  the  purpose  of  selling  the  same  to  the  said  Steel  Company  upon  - 
terms  proposed.  The  proposition  of  the  Stoker  Company  was  to  sell 
to  the  Steel  Company  about  82  per  cent,  of  the  stock  of  the  Stoker 
Company,  which  was  held  by  Carey  and  the  other  defendants,  except 
Post,  for  the  sum  of  $1,100,000  of  the  first  mortgage  and  collateral 
trust  gold  bonds,  and  $1,100,000  of  the  preferred  stock.  Post  was 
simply  the  attorney  for  Carey  and  for  the  Stoker  Company,  and  at  the 
time  of  the  trial  was  holding  the  certificates  of  stock  of  the  Stoker 
Company,  upon  which  the  plaintiff  seeks  to  impress  a  lien  under  a 
trust  agreement  between  the  Steel  Company  and  the  Stoker  Company. 
No  personal  judgment  is  asked  against  him. 
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The  proposition  of  the  Stoker  Company  was  conditioned  upon  the 
purchase  by  the  Steel  Company  of  the  Garford  Manufacturing  Com- 
pany and  the  Cleveland  Automatic  Machine  Company,  and  this  propo- 
sition was  accepted  by  the  said  Steel  Company.  Various  negotiations  • 
were  had  with  the  Gs^f  ord  Company  and  with  the  Automatic  Machine 
Con^>any»  and  such  n^otiations  were  pending  upon  June  13,  1916» 
when  a  meeting  was  held  at  which  were  present  the  directors  of  the 
Steel  Company,  Carey,  Tevis,  and  this  plsuntiff ,  and  Post.  It  was  there 
represented  in  behalf  of  the  Steel  Company  that  the  Garford  Company 
and  the  Automatic  Machine  Company  had  consented  to  go  into  the 
merger  and  transfer  their  stock  to  the  Steel  Company.  The  assur- 
ances thus  given  were  accepted  by  Carey,  who  held  the  stock  of  the 
Stoker  Company  for  transfer  to  the  Steel  Company,  and  he  thereupon 
turned  over  to  the  Steel  Company  all  tihe  stodc  which  he  dius  held, 
amounting  to  about  82  per  cent.,  as  before  stated,  of  the  full  stock  is- 
sued of  the  Stoker  Company.  A  receipt  was  given  by  the  Steel  Cor- 
poration, which  reads  as  follows : 

'deceived  of  J.  A.  Carey,  Esq.,  under  the  contract  existing  by  reason  of  his 
offers  of  May  17,  1916,  and  the  acceptance  by  the  Steel  Company  .of  America 
of  May  18,  1916,  1,126  shares  of  preferred  and  20,398  riiares  of  common  stock 
of  the  Standard  Stoker  Company.  This  stock  is  received  and  held  for  the 
purpose  of  delivery  to  the  trustee  and  inclusion  as  collateral  under  the  trust 
deed  to  be  executed  by  the  Steel  Company  of  America  covering  its  issue  of  first 
mortgage  and  collateral  trust  gold  bonds,  June  IB,  1916. 

''The  Steel  Company  of  America, 

"By  J.  B.  Hanna,  Treasurer.** 

There  was  also  issued  by  the  Steel  Company  this  agreement  to  give 
to  defendant  Carey  $210,000  of  the  first  mortgage  and  collateral  trust 
gold  bonds,  and  providing  that  interim  certificates  should  be  issued  in 
pursuance  of  th&t  agreement,  providing  for  the  issuing  of  the  bonds. 
Thereupon  Carey  indorsed  the  certificates  to  Tevis,  and  Tevis  indorsed 
the  same  to  the  plaintiff,  who  at  the  same  time  gave  his  check  to  Carey 
for  the  sum  of  $100,000.  Within  a  short  time  thereafter  it  was  learn- 
ed by  Carey  that  the  Garford  Company  and  the  Automatic  Machine 
Company  refused  to  go  into  the  merger  or  to  sell  their  stock  to  the 
Steel  Company  of  America,  whereupon  Carey  demanded  the  return 
of  the  Stoker  Company  stock  which  he  had  deposited.  This  was  as- 
sented to  by  the  Sted  Company,  and  the  stock  was  placed  in  the  hands 
of  the  defendant  Post  as  trustee,  to  be  delivered  as  directed  by  the 
Steel  Company  and  the  defendant  Carey.  It  is  apparent  that  the  orig- 
inal purpose  of  this  trust  in  Post  was  to  hold  this  stock  wiA  the 
hope  of  inducing  the  Garford  Company  and  the  Automatic  Machine 
Company  to  reconsider  their  determination  and  enter  into  the  merger, 
and  Carey  and  the  Stoker  Company  have  been  at  all  times  willing  to 
consummate  the  arrangement  and  sell  to  tiie  Steel  Company  of  Ameri- 
ca, provided  these  other  companies  would  agree  to  join  the  merger. 

Upon  learning  that  the  Stoker  Company  stock  deposited  with  the 
Steel  Company  had  been  returned,  the  plaintiff  demanded  of  Carey  his 
$100,000.  Carey  offered  to  pay  to  the  plaintiff  the  sum  of  $60,000, 
which  he  had  secured  out  of  the  transaction,  in  full  payment,  but  was 
unwilling  to  return  the  $40,000  thereof  which  he  had  given  to  Tevis. 
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Thereupon  this  action  was  brought  against  Carey  to  recover  die  $100,- 
000,  and  also  as  against  his  codef endants  and  Post  to  procure  a  lien 
upon  the  Stoker  stock,  which  had  been  deposited  with  the  Steel  Com- 
pany of  Amercia  and  thereafter  withdrawn  by  Carey,  for  the  payment 
of  the  said  note.  The  trial  court  has  directed  a  judgment  against  Carey 
personally  for  the  full  $100,000  and  interest,  which  amounts  to  about 
$128.000,. and  he  has  also  impressed  a  lien  for  the  payment  thereof 
upon  so  much  of  the  Stoker  stock  as  belonged  to  the  defendant  Carey 
personally,  but  has  refused  a  lien  upon  the  stock  which  belonged  to  his 
codirectors.  The  plaintiff's  appeal  is  from  so  much  of  the  judgment 
as  refuses  to  impress  the  lien  upon  the  stock  of  the  codefendjuits.  The 
defendant  Carey's  appeal  is  from  the  entire  judgment ;  the  defendants 
claiming  that  Carey  has  no  personal  liability,  and  also  that  Carey's 
stock  cannot  be  impressed  with  a  lien  for  the  payment  of  any  part  of 
this  sum. 

[1]  Upon  the  defendant's  appeal  it  is  first  contended  that  there 
was  an  adequate  remedy  at  law.  The  complaint  states  that  there  is 
no  adequate  remedy  at  law,  and  under  that  allegation  proof  was  ac- 
cepted that  judgment  had  been  obtained  against  Tevis  upon  the  note, 
and  execution  had  been  returned  unsatisfied.  Without  an  allegation 
in  the  answer  that  there  is  an  adequate  remedy  at.  law,  defendant  will 
be  deemed  to  have  accepted  the  equitable  issue  presented,  which  must 
be  determined  upon  its  merits. 

[2]  The  defendant  again  contends  that  this  loan  was  void  for  usury. 
The  facts  upon  which  this  contention  rests  are  as  follows:  When 
this  $100,000  loan  was  made  by  Farrington,  he  took  a  note  from  Tevis 
for  $110,000  payable  four  months  from  date.  In  the  agreement  under 
which  said  note  was  given,  it  was  stated : 

'It  is  understood  that  110,000  of  said  note  of  1110,000  represents  com- 
pensation to  said  Farrington  for  facilitating:  the  transfer  of  said  properties 
and  is  not  to  be  considered  as  a  bonus  npon  said  advancement  of  money." 

The  court  has  found,  upon  sufficient  evidence,  that  Farrington  did 
nothing  to  facilitate  the  transfer  of  said  properties.  Thereafter  an- 
other note  was  substituted  for  the  note  in  question  for  $100,000,  in- 
stead of  $110,000,  payable  on  demand.  While  the  transaction  strongly 
suggests  a  usurious  attempt,  the  court  has  found  that  there  was  no 
usury.  Usury  was  not  pleaded  in  the  answer.  Moreover,  the  agree- 
ment under  which  the  loan  was  made  upon  its  terms  stated  that  the 
$10,000  included  in  the  note  was  not  as  a  bonus  for  the  loan  of  the 
money,  but  for  services  of  Farrington  in  facilitating  the  transfer  of 
these  properties.  With  these  facts  found,  I  am  not  disposed  to  inter- 
fere with  the  finding  of  the  court  that  no  usury  exists,  and  that  there 
was  owing  to  the  plaintiff  Farrington  the  sum  of  $100,000.  Inasmuch 
as  the  plaintiff  performed  no  services  in  facilitating  the  transfer  of 
the  property,  the  $10,000  has  not  been  earned,  and  the  consideration 
of  the  $110,000  note  to  that  extent  fails. 

[3]  Of  this  $2,200,000  in  stock  and  bonds,  the  contemplated  con- 
sideration of  the  transfer  of  this  Stoker  stock,  $400,000  was  to  be  paid 
to  Carey;  and,  while  it  is  not  so  explicitly  found,  the  evidence  is  that 
Carey  was  to  pay  Tevis  out  of  this  $400,000,  and  one  Smith,  who  in- 
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troduced  Tevis  to  Carey^  such  commissions  as  they  might  have  earned 
in  the  transaction,  and  it  has  been  found  that  this  agreement  of  the 
Steel  Company  of  America  to  deliver  $210,000  of  these  bonds  was  for 
the  delivery  of  part  of  the  $400,000  bonds  and  stock  that  under  the 
agreement  between  the  stockholders  was  to  go  to  Carey,  and  from 
which  diese  commissions  were  to  be  paid.  Carey  had  in  his  possession 
82  per  cent,  of  the  stock  of  the  Stoker  Company,  which  included  about 
2,400  shares  which  he  owned  personally.  The  court  has  found  upon 
sufficient  evidence  that  upon  the  13th  day  of  June,  the  date  fixed  for  the 
final  consummation  of  the  contract  between  the  Stoker  Company  and 
the  Steel  Company  of  America,  it  was  representwl  in  the  presence  of 
the  plaintiflF,  Farrington,  that  the  Garford  Company  and  the  Automatic 
Machine  Company  not  only  had  consented  to  transfer  their  stock  to 
the  Steel  Company  of  America,  but  that  the  stock  was  already  on  its 
way,  but  had  not  been  received.  It  was  also  found,  I  think,  upon  suf- 
ficient evidence,  that  Farrington  had  knowledge  of  the  condition  under 
which  the  stock  of  the  Stoker  Company,  held  by  Carey  and  belonging  to 
other  stockholders,  was  to  be  delivered  to  the  Steel  Company  of  Ameri- 
ca; that  is,  only  upon  condition  that  the  Garford  Company  and  the 
Automatic  Machine  Company  should  join  in  the  merger. 

It  seems  to  have  been  assumed,  not  only  by  Carey,  but  by  Farrington 
as  well,  and  the  others,  that  the  representation  made  upon  the  13th 
day  of  June,  to  the  effect  that  the  stock  of  the  Garford  Company  and 
the  Automatic  Machine  Company  was  on  its  way,  was  true,  and  that 
these  companies  had  agreed  to  join  in  the  merger  in  the  Steel  Company 
of  America,  and  upon  that  mistaken  assumption  Carey  transferred  to 
the  Steel  Company  of  America  the  82  per  cent  which  he  held  of  the 
stock  of  the  Stoker  Company,  and  what  I  would  call  ad  interim  certifi- 
cates were  issued  upon  the  same  assumption.  With  the  authority  of 
Carey  to  transfer  the  stock  of  the  other  stockholders  of  the  Stoker 
Company  only  upon  a  condition  which  was  undoubtedly  known  by 
Farrington,  it  was  both  the  right  and  the  duty  of  Carey,  upon  ascer- 
taining that  the  Garford  Company  and  the  Automatic  Machine  Conw 
pany  had  refused  to  join,  to  withdraw  that  stock  from  the  Steel  Com- 
pany of  America,  which  was  done.  With  this  knowledge,  therefore, 
of  Farrington,  of  the  condition  under  which  the  stock  was  held  and 
transferred  to  the  Stoker  Company,  I  am  unable  to  find  any  equity 
which  the  plaintiff  ha?  to  impress  a  lien  for  the  moneys  loaned  by  the 
plaintiff  upon  the  stock  of  the  other  stockholders  which  Carey  held 
burdened  with  this  condition.  The  conclusion  of  the  trial  coiut,  there- 
fore, was,  I  think,  right  in  holding  that  that  stock  was  not  burdened 
with  the  payment  of  any  part  of  this  $100,000. 

As  to  the  claim  of  the  plaintiff  for  a  lien  on  the  stock  of  the  other 
stockholders,  thus  transferred,  it  might  be  added  that,  if  that  trans- 
action had  been  completed,  these  other  stockholders  would  have  been 
entitled  to  a  similar  ad  interim  certificate,  which  would  have  given  to 
these  other  stockholders  an  equity  equal  to  the  plaintiff's  equity,  and 
without  a  superior  equity  existing  in  the  plaintiff  it  can  have  no  lien 
upon  the  shares  of  these  other  stockholders  to  secure  the  moneys  ad- 
vanced upon  the  mistaken  assumption  of  a  fact,  the  existence  of  which 
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it  made  the  condition  of  the  authority  of  Carey  to  transfer  the  stock 
of  these  other  stockholders  to  the  Steel  Company  of  America. 

[4]  As  to  the  stock  owned  by  Carey  himself,  however,  a  different 
proposition  arises.  If  he  had  actually  received  the  moneys  of  the 
plaintiff,  and  had  put  up  as  collateral  thereto  his  ^400  shares  of  stock 
in  the  Stoker  Company,  it  would  seem  that  the  plaintiflf  might  rely  up- 
on that  security,  notwithstanding  both  the  plaintiff  and  Carey  expect- 
ed that  the  final  merger  would  be  consummated.  The  money  was  ad- 
vanced upon  that  security,  and  so  understood  by  Carey,  and,  notwith- 
standing that  Carey  expected  that  the  merger  would  be  completed, 
nevertheless  he  took  his  chances  upon  the  final  consummation  there- 
of when  he  took  the  money  and  put  up  this  stock  as  collateral.  The 
plaintiff  may  therefore  insist  upon  his  security  of  that  stock,  repre- 
sented, as  it  is,  by  this  ad  interim  certificate  of  the  Steel  Company  of 
America,  which  had  its  sole  value,  with  the  exception  of  about  $5,000, 
in  the  stock  transferred  by  Carey  to  the  Steel  Company  of  America. 
While  Carey  had  no  right  to  deposit  the  stock  of  the  other  stockhold- 
ers upon  any  such  assumption,  he  might  take  the  chance  for  himself; 
and,  having  taken  that  chance  and  received  the  money  upon  such  se- 
curity, it  would  seem  that  equity  would  impress  upon  that  stock  a  lien 
for  the  purpose  of  securing  the  money  which  Carey  received  from  the 
plaintiff  upon  the  faith  thereof.  If  this  full  $100,000  had  been  loaned 
to  Carey  for  Carey's  purpose  upon  a  mistaken  assumption  of  facts, 
the  same  reasoning  would  hold  Carey  personally  liable  for  the  full 
$100,000.  By  the  contract,  however,  between  the  plaintiff  and  Tevis, 
it  was  clearlv  understood  that  this  $100,000  was,  in  part  at  least,  for 
the  benefit  of  Tevis.  The  contract  was  made  by  him.  The  note  was 
made  by  him,  and  it  was  from  Tevis  that  the  plaintiff  received  the  ad 
interim  certificate  for  the  $210,000  bonds  and  some  other  additional 
securities,  and  it  is  only  because  part  of  these  moneys  were  not  passed 
over  to  Tevis,  but  were  retained  by  Carey  and  are  now  held  by  him, 
that  the  plaintiff  has  the  right  of  action  against  Carey  to  the  extent  of 
the  moneys  so  retained,  to  recover  as  for  moneys  had  and  received. 

At  the  same  time  that  this  ad  interim  certificate  was  issued  to  Carey 
for  $210,000,  there  was  also  issued  to  him  a  further  ad  interim  cer- 
tificate for  upwards  of  $700,000,  as  representing  the  bonds  that  the 
other  shareholders  were  to  receive  for  the  stock  of  the  Stoker  Company 
transferred  by  Carey.  This  other  ad  interim  certificate  was  apparently 
surrendered  at  the  time  that  the  stock  was  returned  by  the  Steel  Com- 
pany of  America,  and  no  claim  is  made  thereunder. 

In  the  defendant's  brief  upon  this  appeal  much  stress  is  laid  upon  the 
point  that  the  plaintiff  was  the  secretary  and  a  director  of  the  Steel 
Company  of  America,  and  therefore  must  have  been  deemed  to  have 
had  knowledge  of  all  the  facts  known  to  the  other  members  of  the  Sted 
Company  of  America.  But  the  plaintiff  was  elected  upon  the  momb- 
ing  of  the  13th,  and  this  transaction  occurred  upon  the  aftemooa  of 
the  same  day,  and  upon  the  plaintiff's  evidence,  as  well  as  upon  the 
presumed  fact,  the  plaintiff  had  no  further  knowledge  of  the  existing 
situation  than  had  Carey  himself,  who  was  one  of  die  active  pardci* 
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pants  in  the  eflfort  to  secure  the  merger  of  these  several  companies  in 
the  Sted  Company  of  America. 

The  personal  judgment  against  the  defendant  Carey  should  therefore 
be  modified,  so  as  to  hold  him  liable  for  $60,000  of  the  $100,000  re- 
ceived, with  interest  from  the  time  of  its  receipt,  and  the  judgment,  as 
thus  modified,  should  be  afl5rmed,  without  costs  to  either  party.  Set- 
tle order  on  notice. 

LAUGHLIN,  PAGE,  and  MERRELL,  JJ.,  concur, 

DOWI^ING,  J.   I  dissent,  and  vote  for  affirmance. 


(201  App.  Div.  547) 

INTERNATIONAL  WORSTED  MILLS  v.  PRIESTLEYS,  Limited.  (No.  I.) 

(Sapreme  Court,  AppeUate  Dtvialoii,  First  DepartnieBt.    June  2,  1022.) 

1.  Reference  ^==98(6)— Nature  of  eomplalnt  In  cause  sought  to  bo  reforr^il  It  solo 

detormlniHg  faetor. 

In  an  action  for  goods  sold  and  delivered,  the  fact  that  the  moving 
papers  for  refer^ice  showed  that  plaintiff  had  commenced  six  other  ac- 
tions for  different  causes  connected  with  its  dealings  with  defendant  in 
purchase  and  sale  of  goods,  and  many  schedules  of  contracts  and  figures 
were  attached  thereto,  or  that  affirmative  defenses  or  counterclaims  in 
gDch  actions  showed  long  accounts  to  be  litigated,  was  irrelevant  to  ques- 
tion of  granting  an  order  of  reference;  the  nature  of  the  complaint  in 
action  sought  r^erred  being  the  sole  determining  factor. 

2.  Reference  ^=»7(l)-^etting  up  numerous  causes  of  action  In  one  action  not 

ground  for  reference. 

The  setting  up  of  numerous  causes  of  action  in  one  action,  which  be- 
cause of  their  nimiber  will  require  considerable  time  of  the  court  dnd 
Jury,  does  not  and  should  not  deprive  the  defendant  of  its  right  to  have 
a  jury  pass  on  the  main  issue  in  the  case. 

3.  Reference  ^3»8(1)— Accounts  stated  not  ground  for  compulsory  reference. 

The  existence  of  an  account  stated,  or  of  many  accounts  stated,  is  not 
a  reasonable  ground  for  compulsory  reference. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  International  Worsted  Mills  against  Priestleys,  Limit- 
ed. From  an  order  appointing  a  referee  to  hear  and  determine  the 
issues  raised,  defendant  appeals.    Reversed,  and  motion  denied. 

Ar^ed  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Spencer,  Ordway  &  Wierum,  of  New  York  City  (Otto  C.  Wierum, 
of  New  York  City,  of  counsel),  for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers,  of  New 
York  City,  of  counsel),  for  respondent 

SMITH,  J.  The  portion  of  the  complaint  printed  in  the  record,  viz. 
the  first  cause  of  action,  shows  that  the  plaintiff  sold  and  delivered  to 
the  defendant,  between  July  23,  1918,  and  May  6,  1919,  certain  goods 
at  agreed  prices,  amounting  to  $2,298.65,  that  plaintiflf  rendered  to  dc- 
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fendant  invoices  of  such  goods  about  the  time  of  the  delivery,  that  the 
defendant  retained  the  invoices  without  objection  until  about  July 
30,  1920,  when  it  sought  to  return  one  piece  of  goods  included  in  the 
invoice  of  July  23;  1918,  at  the  sum  of  $92.66,  that  the  defendant  paid 
to  plaintiff  and  was  allowed  credits  amounting  to  $2,260.50,  and  that 
there  is  $38X)6  due  and  unpaid.  The  complaint  then  continues  with  20 
other  causes  of  action,  identical  in  form  with  the  first  cause  of  action^ 
except  as  to  the  amounts  involved. 

The  complaint  in  this  action  sets  out  several  causes  af  action  for 
balances  due  for  goods  sold  and  delivered,  or  possibly  on  accounts  stat- 
ed, although  it  is  doubtful  if  there  is  sufficient  alleged  to  substantiate 
the  claim  of  accotmt  stated. 

The  defendant  in  the  answer  denies  that  there  is  a  balance  due  on 
any  of  the  alleged  claims,  and  sets  up  that  it  has  paid  in  full  for  all 
goods  claimed  to  have  been  delivered,  that  it  rejected  and  returned  cer^ 
tain  parts  of  the  goods  delivered  at  times  which  were  reasonable  under 
the  peculiar  circumstances  set  out  in  its  answer,  and  that,  having  paid 
for  those  goods,  it  asks  affirmative  judgment  for  the  amount  paid 
therefor. 

[1]  In  the  motion  papers  op  which  the  order  appealed  from  is 
granted,  it  appears  that  the  plaintiff  has  commenced  six  other  actions 
against  the  defendant  for  different  causes  connected  with  its  dealings 
with  the  defendant  in  the  purchase  and  sale  of  woolen  goods,  and  many 
schedules  of  contracts  and  figures  are  attached  to  the  moving  affidavits. 
The  existence  of  these  other  actions  and  the  numerous  figures  set  out 
have  no  bearing  on,  and  cannot  affect,  this  action  or  the  motion  made 
herein. 

The  nature  of  the  complaint  in  this  action  is  the  sole  determining 
factor.  Steck  v.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236,  37  N.  E. 
1,  25  L.  R.  A.  67,  followed  in  many  later  cases.  Neither  the  affirma- 
tive defenses  nor  counterclaims  of  the  answer  in  this  action  referred 
to  above,  even  if  any  of  those  pleadings  showed  the  existence  of  a  long 
account  to  be  litigated,  has  any  relevancy  to  the  question  of  the  grant- 
ing of  the  order  of  reference  in  this  action. 

As  above  stated,  the  complaint  in  this  action  is  for  balances  due  for 
goods  sold  and  delivered  or  possibly  on  an  account  stated.  Each  cause 
of  -action  set  up  in  the  complaint  will  be  easily  and  simply  proved,  and 
does  not  involve  a  long  account.  The  main  question  in  issue  herein  is 
whether  the  defendant  was  justified  in  rejecting  the  goods  rejected  by 
it,  and  whether  under  the  circumstances  of  this  case  mat  rejection  was 
within  a  reasonable  time. 

[2,  3]  The  setting  up  of  numerous  causes  of  action  in  one  action, 
which  because  of  their  number  will  require  considerable  time  of  the 
court  and  jury,  does  not  and  should  not  deprive  defendant  of  its  right 
to  have  a  jury  pass  on  the  main  issue  in  the  case.  The  existence  of  an 
account  stated,  or  of  many  accounts  stated,  is  not  a  reason  for  a  com- 
pulsory reference.  There  is  no  doubt  that  the  trial  of  this  action  could 
be  made  long  and  complicated,  if  the  plaintiff  be  permitted  to  force 
into  this  action  all  the  transactions  between  tlie  parties  and  all  the 
figures  set  out  in  all  the  actions  and  in  the  schedules  attached  to  the 
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moving  papers.  But,  even  then,  no  one  cause  of  action,  nor  group  of 
actions,  would  make  the  main  issues  between  the  parties  the  examina- 
tion of  a  long  account.  If  the  trisfl  of  the  action  be  confined,  as  it 
should  be,  to  the  issues  in  this  action,  each  cause  of  action  set  out  in 
this  complaint  can  be  disposed  of  with  reasonable  promptness. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  for  a  reference  herein  denied,  with  $10 
costs.    All  concur. 


(201  App.  Div.  557) 

INTERNATIONAL  WORSTED  MILLS  V.   PRIESTLEYS,  Limited.     (No.  6.) 

(Supreme  Court,  A]^peUate  Division,  First  Department.    June  2',  1922.) 

RoforoBoo  ^s>7(l)— Inpropor,    whora  cauto   It  for  UBiiqMldated   damages  for 
broach  of  oootraot. 

Where  a  cause  of  aoClon  la  for  unUqnidated  damages  for  breach  of  con- 
tract, reference  is  improper. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  International  Worsted  Mills  against  Priestleys,  Lim- 
ited. From  a  compulsory  order  for  reference,  defendant  appeals.  Re- 
versed, and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Spencer,  Ordway  &  Wierum,  of  New  York  City  (Otto  C.  Wierum, 
of  New  York  City,  of  counsel),  for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  j.  Myers,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  complaint  consists  of  48  causes  of  action,  of  which 
3  set  out  in  the  papers  on  appeal  are  typical.  The  first  cause  of  action 
is  for  goods  sold  and  delivered,  and  possibly  on  an  account  stated.  It 
is  of  the  same  nature  as  the  causes  of  action  set  out  in  action  No.  1, 
201  App.  Div.  547, 194  N.  Y.  Supp.  543,  decFded  herewith.  '  The  sec- 
ond allied  cause  of  acticm  seems  to  be  based  on  the  same  goods  de- 
livered and  on  the  return  of  the  same  pieces  alleged  in  the  first  cause 
of  action,  but  it  is  difficult  to  find  any  cause  of  action  alleged.  It  is 
sufficient  to  say  it  does  not  in  any  way  set  up  a  long  account.  The  third 
cause  of  action  sets  up  facts  showing  a  breach  of  an  alleged  contract, 
probably  on  the  same  order  alleged  in  the  first  and  second  causes,  in 
so  far  as  the  defendant  refused  to  accept  delivery  of  four  pieces  of 
goods  included  in  that  order. 

As  to  the  first  and  second  causes  of  action,  the  reasoning  and  con- 
clusion reached  in  action  No.  1  apply.  The  inclusion  in  this  action  of 
causes  of  action  of  which  the  third  cause  of  action  is  a  sample  intro- 
duces another  feature,  and  another  reason  for  reversing  the  order 
appealed  from.  This  class  of  causes  is  for  unliquidated  damages  for 
breadi  of  contract.  This  has  been  condemned  in  Hill  v.  Reynolds,.  189 
N.  Y.  558,  82  N.  E.  1127,  which  reversed  the. Appellate  Division  on 
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the  dissenting  opinion  in  that  case.     119  App.  Div.  689,  104  N.  Y, 
Supp.  303. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  a  reference  denied,  with  $10  costs.  All 
concur. 


(201  App.  Div.  658) 

INTERNATIONAL  WORSTED   MILLS  V.   PRIESTLEY8.   Limited.     (No.  6.) 

(Supreme  Court,  Appellate  DlTision,  First  Department    June  2,  1022.) 

Referene«  ^=s>8(l)— Denied  where  oauto  does  not  sat  np  examinatioR  af  long  ac- 
count or  other  reasons. 

Wh^e  a  cause  of  action  does  not  set  up  or  involve  the  examination  of  a 
long  account,  or  any  other  cause  entitling  plalntiH  to  reference,  it  will  be 
denied. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  International  Worsted  Mills  a^nst  Priestleys,  Limit- 
ed. From  an  order  for  reference,  granted  over  its  objection,  defendant 
appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHLIN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Spencer,  Ordway  &  Wierum,  of  New  York  City  (Otto  C.  Wicrum, 
of  New  York  City,  of  counsel),  for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  complaint  sets  out  six  causes  of  action  for  damages 
for  breach  of  contracts.  Only  one  cause  of  action  is  set  out  in  the 
printed  papers,  and  alleges  that  the  defendant,  being  under  obligation 
tp  purchase  500  pieces  of  goods  and  to  seasonably  furnish  specifica- 
tions, did  so  as  to  484  pieces,  but  failed  to  do  so  as  to  16  pieces,  and  re- 
pudiated the  contract  as  to  the  16  pieces,  to  plaintiff's  damage  in  loss 
of  profits  of  $439.89  and  $1,098  loss  on  material  already  prepared  to 
fulfill  the  contract.  t 

This  cause  of  action  does  not  set  up  or  involve  the  examination  of  a 
long  account,  or  any  other  cause  entitling  plaintiif  to  the  order  appealed 
from. 

.   The  order  should  be  reversed  with  $10  costs  and  disbursements,  and 
the  motion  is  denied,  with  $10  costs.    All  concur. 


(201  App,  Div.  4G0) 

COWLES  V.  COWLES  REALTY  CO.  et  al. 

(Supreme  (Tourt,  Appelate  Division,  First  Department.    June  %  1922.) 

I.  Corporations  ^=:»II3— By-law  preventing  disposal  of  stock,  exeapt  by  willt 
without  first  offerlno  to  company,  valid  executory  contract 

Where,  after  the  formation  of  a  company,  by  imainmous  vote,  a  by-law 
was  adopted  that  no  stockholder  should  have  the  right  to  dispose  of,  ex- 
cept by  wUl,  any  shares  of  the  capital  stoclc  of  the  company  without  first 
offering  them  for  sale  to  the  company  at  the  actual  price  at  which  it  was 
proposed  to  sell  or  at  par  in  case  it  was  proposed  to  pledge  than,  which 
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proTisIw  V&B  binding  oq  tlie  legal  r^resenUtiviee,  prloted  on  the  fao9 
of  every  certificate,  and  binding  on  each  holder,  it  being  xputa^  and  upon 
BuHiclent  consideration,  constitated  an  executory  contract  and  became 
binding  on  the  company  and  tho  stockholders,  when  they  surrendered  their 
certificates  and  accepted  new  ones  burdened  with  the  bylaw. 
2.  lajoaotldn  ^s»7&— Cii]aiiilng  repeal  of  by-law  preveatlDg  salt  of  stook  with- 
out  first  sllorlsg  to  ooispany  propsr. 

Where  the  by-laws  of  a  company  provided  that  no  stockholder  should 
have  the  right  to  dispose  of  his  stock,  except  by  will,  without  first  of- 
fering it  to  the  company  at  the  actual  price  at  which  it  was  proposed  to 
sellt  it  was  a  valid  executory  contract,  binding  on  the  company  and  its 
stockholders,  and  iojunctloa  to  restrain  the  majority  holders  of  the  stock 
from  doing  acts  in  furtherance  of  repeal  of  the  by-law  was  proper. 

Page,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Matilda  P.  Cowles  against  the  Cowles  Realty  Company 
and  otfiers.  Fi'om  an  order  granting  plaintiff's  motion  for  an  injunc- 
tion pendente  lite,  defendants  appeal.    Affirmed'. 

See,  also,  193  App.  Div.  874,  184  N.  Y.  :Supp.  778. 

Argued  before  CLARKE,  P.  J.,  and  X.AUQHUN,  DOWLINO, 
PAGE,  and  MERRELL,  JJ. 

Shattuck,  Glenn  &  Ganter,  of  New  York  City  (Garrard  Glenn,  of 
New  York  City,  of  counsel,  and  De  Witt  C.  Jone?,  Jr.,  of  New  York 
City,  on  the  brief),  for  app^Jknts* 

Sheam  &  Hare,  of  New  York  City  (Montgomery  Hare,  of  New  York 
City,  of  counsel),  for  respondent 

MERRELL,  J.  The  action  is  brought  by  the  plaintiff  to  have  de- 
clared illegal  and  void  an  attempted  repeal  by  a  majority  of  the  stocks 
holders  of  the  defendant  Cowles  Realty  Company  of  a  by-law,  being 
section  5  of  article  V  of  the  by-laws  of  said  o<Mnpany,  which  provided 
that  no  stockholder  of  th«  defendant  company  should'  have  the  right 
or  power  to  pledge,  seU,  or  otherwise  dispose  of  any  shares  of  stock 
of  said  company,  except  by  last  will  and  testament,  without  first  offer* 
tng  the  same  for  sale  to  the  defendant  company  at  the  actual  price  at 
which  it  was  proposed  to  sell  such  stock,  or  at  par  in  case  it  was  pro- 
posed to  pledge  or  otherwise  dispose  of  the  same,  except,  as  aforesaid^ 
by  last  will  and  testament. 

At  Special  Term  the  court  granted  an  injunction  pendente  lite,  cn- 
joinbg  the  defendants  -and  all  other  officers,  directors,  and  agents  of 
the  defendant  company  during  the  pendency  of  the  action  from  aiding 
and  abetting  in  the  enforcement  of,  or*  attempting  to. carry  out,  the  pro- 
vision of  a  resolution  adopted  at  a. special  meeting  of  the  stockholders 
of  the  defendant  company,  held  on  Sq>teaiber  9,  1921,  which  purport* 
cd  to  repeal  said  section  5  of  article  V  of  said  by-laws  of  the  defendant 
company,  and  restraining  and  enjoining  the  said  defendants  from  re- 
tiring any  of  the  certificates  of  stock  bf  said,  company  issued  pursuant 
to  the  terms  of  section  5  of  article  V  of  said  by-laws,  which  certifi- 
cates have  printed  on  the  face  thereof  the  provisions  of  said  by-law; 
and  the  order  appealed  from  further  restrained  and  enjoined  any  of  the 
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Stockholders  of  the  defendant  company,  who  had  already  surrendered 
their  stock  certificates  bearing  on  the  face  thereof  the  provisions  of 
said  by-law,  and  who  had  received  in  place  thereof  stock  certificates 
of  the  defendant  company  without  the  provisions  of  said  by-law  print- 
ed thereon,  from  assigning,  selling,  or  otherwise  parting  with  any  of 
said  stock  certificates  not  having  printed  thereon-'the  provisions  of 
said  by'-law,  except  to  surrender  the  same  to  the  officers  or  agents  of 
the  defendant  company  for  cancellation,  in  order  to  receive  in  their 
place  stock  certificates  of  the  company  with  the  provisions  of  said  by- 
law printed  or  indorsed  thereon,  and  which  order  further  restrained 
the  said  defendants  pendente  lite  from  taking  any  proceedings  whatso- 
ever under  and  pursuant  to  or  by  virtue  of  the  provisions  of  said  reso- 
lution of  September  9,  1921,  purporting  to- repeal  said  section  5  of  ar- 
ticle V  of  the  by-laws  of  said  company. 

The  defendant  company  was  organized  on  or  about  December  10, 
1909,  for  the  purpose  of  taking  and  holding  certain  real  property  situ- 
ated in  the  village  of  Rye,  Westchester  county,  N.  Y.,  and  also  certain 
bonds  and  stocks,  all  owned  by  one  Sarah  B.  Cowles  in  her  lifetime, 
and  which  property  was  bequeathed  by  her  last  will  and  testament  to 
her  three  sons,  David  S.  Cowles,  Charles  P.  Cowles,  and  the  defend- 
ant Justus  A.  B.  Cowles.  The  defendant  company  was  organized  with 
450  shares  of  stock,  of  the  par  value  of  $100  per  share.  This  stock 
was  equally  divided  among  said  three  sons  of  Sarah  B.  Cowles,  each 
owning  and  receiving  150  shares  thereof.  David  S.  Cowles  died  No- 
vember 6,  1911,  leaving  a  last  will  and  testament,  wherein  he  devised 
and  bequeathed  to  the  plaintiff,  Matilda  P.  Cowles,  the  150  shares  of 
the  stock  held  by  him  in  the  defendant  company,  and  the  plaintiflF  is 
now  the  owner  and  holder  thereof.  Charles  P.  Cowles  also  died  sub- 
sequent to  the  formation  of  said  corporation,  and  the  defendant  Jus- 
tus A.  B.  Cowles  has  succeeded  to  his  interest  in  the  defendant  com- 
pany, and  has  become  the  owner  of  the  shares  of*  stock  therein  ori^- 
nally  held  by  said  Charles  P.  Cowles  in  his  lifetime.  The  assets  of  the 
defendant  company  consist,  as  aforesaid,  of  improved  and  unimproved 
real  estate  in  the  village  of  Rye,  Westchester  County,  N.  Y.,  and  also 
of  bonds  secured  by  mortgages  on  real  property,  and  of  high  grade 
stocks  and  bonds,  of  a  total  value  of  upwards  of  $600,000,  with  esti- 
mated liabilities  thereon  of  $60,000.  The  stock  of  the  defendant  com- 
pany is  worth  approximately  $1,200  per  share. 

After  the  formation  of  said  corporation  there  was  a  meeting  of  Ae 
three  members,  each  owning  150  shares  of  the  capital  stock  thereof, 
and  at  such  meeting  there  was  adopted  by  unanimous  vote  of  the  three 
stockholders  the  by-law  in  question,  being  section  5  of  article  V  of  the 
by-laws  of  the  defendant  company.  The  by-law  thus  adopted  provides 
as  follows : 

"Sec.  5.  No  stockholder  shall  have  the  right  or  power  to  pledge,  sell  or 
otherwise  dispose  of  except  by  will,  any  share  or  shares  of  the  capital  stock  of 
this  company,  without  first  offering  the  said  share  or  shares  of  stock  for  sale 
to  the  company,  at  the  actual  price  per  share  at  which  it  is  proposed  to  sell 
such  share  or  shares  of  stock,  or  at  par,  in  case  it  is  proposed  to  pledge  or 
otherwise  dispose  of  the  same,  except  by  will.  Such  offer  shall  be  made  in 
writing,  signed  by  sueli  stockholder  and  seat  by  maU  to  the  company  in  a 
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postpaiA  wrapper  to  tbe  postofBee  addreas  of  the  company,  at  !ta  principal 
place  of  bnaineaa,  and  sach  offer  ehall  remain  good  for  acceptance  by  the  com* 
pany  for  the  period  of  thirty  (80)  days  from  the  date  of  maUing  an<!h  notice. 
''These  provisionB  ^all  be  binding  also  upon  any  executor,  administrator, 
or  other  legal  repreaentatiye  of  every  stockholder,  in  caae  of  the  sale  or 
pledging  of  any  share  or  shares  of  stock  by  snch  executors,  administrators,  or 
other  legal  representativee  of  any  stockholder,  and  the  provisions  contained  in 
this  by-law  shaU  be  embodied  in,  written,  printed,  or  stamped  upon  each 
certificate  of  stock  already  issued;  or  which  hereafter  may  be  issned,  and  there- 
upon shall  be  a  part  thereof  binding  npon  each  and  every  present  or  futnre 
owner  or  holder  Uiereof,  whether  such  sto^  be  acquired  by  will  or  otherwise." 

As  before  stated,  on  September  9,  1921,  an  attempt  was  made  to  re- 
peal said  by-law ;  the  said  Justus  A.  B.  Cowles,  the  owner  of  the  mar 
jority  of  the  capital  stock  of  said  company  voting  in  favor  of  the  re- 
peal thereof,  while  the  plaintiff  voted  against  such  repeal  and  protested 
against  the  adoption  of  the  resolution  to  that  end. 

It  is  the  contention  of  the  plaintiff  respondent  that  the  adoption  of 
the  by-law  in  question,  section  5  of  article  V  of  the  defendant  com- 
pany's by-laws,  was  in  effect  a  contract  between  the  three  sons,  each 
owning.  ISO  shares  of  the  capital  stock  of  said  company ;  that  said  by- 
law was  adopted  upon  due  consideration,  each  of  the  parties  thereto, 
by  voting  in  favor  thereof,  changing  his  position  with  reference  to  his 
stock  holdings.  It  is  the  contention,  on  the  other  hand,  of  the  defend- 
ants appellants  that  by  a  majority  vote  the  repeal  of  said  by-law  was 
legal  and  proper,  and  that  said  by-law  did  not  have  any  binding  effect 
as  a  contract  between  the  parties. 

[1]  It  seems  to  me  that  the  plaintiff  is  right  in  her  contention,  and 
that  at  common  law  she  had  certain  contract  rights,  which  she  received 
from  her  husband  with  reference  to  her  said  stock,  namely,  that  when 
any  of  the  stock  of  the  other  stockholders  of  the  company,  as  well  as 
of  herself,  should  be  offered  for  sale,  it  must  be  first  offered  to  the 
company,  and  an  opportunity  given  to  the  defendant  company  to  ac- 
quire such  stock  at  the  price  at  which  it  was  proposed  to  sell  the  same. 
The  decisions  of  the  courts  seem  to  be  in  accord  with  plaintiff's  conten- 
tion. Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Parish  v.  New 
York  Produce  Exchange,  169  N.  Y.  34,  61  N.  E.  977,  56  L.  R.  A.  149. 
These  two  cases  seem  to  be  closely  in  point  and  to  sustain  the  position 
of  the  respondent  in  the  case  at  bar.  In  Parish  v.  New  York  Produce 
Exchange,  supra,  Chief  Judge  Parker,  writing  for  a  unanimous  Court 
of  Appeals,  referring  to  the  earlier  decision  of  that  court  in  Kent  v. 
Quicksilver  Mining  Co.,  supra,  at  169  N.  Y.  46,  61  N.  E.  980.  56  L.  R. 
A.  149,  said: 

•The  trend  of  authority  in  this  state  is,  however.  In  the  other  direction,  and 
first  found  expression  in  thi«  court  in  the  well-known  case  of  Kent  v.  Qnick- 
silver  Mining  Oo^  78  1^.  Y.  159.  In  that  case  the  corporation  was  created  hy 
special  act  of  the  Legislature,  and  the  act  provided,  among  oUier  things  re- 
lating to  the  by-laws,  that  the  company  should  have  power  *to  alter,  amend, 
add  to  or  repeal  at  their  pleasure,  provided  that  such  by-laws  shall  not  be 
contrary  to  the  Constitution  of  this  state,  or  the  provisions  of  this  act, 
*  *  ^  and  to  issue  certificates  ol  stock  representing  the  value  of  their 
property  In  such  form  and  subject  to  such  regulations  as  they  may  from  time 
to  time,  by  their  by-laws  prescribe.'  The  by-laws  enacted  pursuant  to  the 
authority  thus  conferred  directed  the  capital  stock  to  be  divided  into  equal 
flhares  and  iasued,  aU  of  which  was  done.    But  sohsequently,  by  vote  of  the 
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BtockholderB  holding  a  majority  of  the  capital  stock,  the  by4aw8  were  ao 
amended  aa  to  authorize  the  issuing  of  an  equal  number  of  shares  of  preferred 
stodi  for  common  stock  returned  to  the  company  with  a  cash  payment  of  |5 
on  each  share,  all  prefmred  stock  to  be  entitled  to  Interest  at  7  per  cent,  per 
annum,  to  be  paid  out  of  the  net  profits  of  the  company ;  the  surplus  earn- 
ings after  such  payment  to  be  divided  pro  rata  among  the  holders  of  the  pre- 
ferred and  common  stock*  A  large  number  subscribed  and  paid  the  sum  pre- 
scribed, which  went  into  the  assets  of  the  company.  Some  four  years  later  a 
holder  of  common  stock  brought  an  action  to  restrain  payments  to  preferred 
stockholders  from  the  profits  of  the  company^  and  when  the  action  came  be- 
fore this  court  the  opinion  conceded  that  under  its  icharter  the  corporation 
might  have  provided  in  the  first  instance  by  its  by-laws  for  a  division  of  its 
shares  Into  common  and  preferred,  but  that  instead  it  duly  made  a  by-law 
dividing  its  capital  stock  into  equal  shares,  and  directing  the  issue  of  certifi- 
cates of  stock  therefor.  To  the  contention  made  that  the  charter  expressly 
conferred  the  power  to  alter,  amend,  and  repeal  the  by-laws,  and  hence  that 
the  subsequent  amendment  was  authorized  and  the  action  taken  thereunder 
binding,  the  court  made  answer:  There  Is  a  power  in  this  dutrter  to  alter, 
amend,  add  to,  or  repeal,  at  pleasure,  by-laws  before  made.  It  is  argued  from 
this  that  it  was  in  the  power  of  the  corporate  body,  in  due  form  and  manner, 
to  alter  the  by-law  which  had  fixed  the  amount  of  the  capital  stock  and  the 
number  and  relative  value  of  the  sbares  thereof.  The  power  to  make  by-laws 
is  to  make  such  as  are  not  inconsistent  with  the  Oonstitution  and  the  law; 
and  the  power  to  alter  has  the  same  limit  so  that  no  alteration  could  be  made 
which  would  infringe  a  right  already  given  and  secured  by  the  contract  of  the 
corporation.  Nor  was  the  power  to  alter,  to  the  extent  of  affecting  the  con- 
tracted relative  value  of  a  share,  reserved  when  the  share  was  sold  to  the 
stockholder,  so  as  to  enter  into  and  form  a  part  of  the  contract  An  altera- 
tion is  a  pro  tanto  repeal ;  but  no  private  corporation  can  repeal  a  by-law,  so 
as  to  impair  rights  which  have  been  given  and  become  vested  by  virtue  of  the 
by-law  afterwards  repealed.  All  by-laws  must  be  reasonable  and  consistent 
with  the  general  principles  of  the  laws  of  the  land,  which  are  to  be  determin- 
ed by  the  courts,  when  a  case  is  properly  before  th&n.  The  Master,  etc,  v. 
Green,  1  Ld.  Raym.  113.  A  by-law  may  regulate  or  modify  the  constitution  of  a 
corporation,  hut  cannot  alter  it.  Rex  v.  Cutbush,  4  Burr.  2204;  R.  W.  Co.  v. 
Allerton,  18  Wall.  233.  The  alteration  of  a  by-law  is  but  the  making  of  an- 
other upon  the  same  matter.  If  the  first  must  be  reasonable  and  in  accord 
with  the  i»rinciples  of  law,  so  must  that  which  alters  it  //>  then,  the  power 
is  reserved  to  alter,  amend,  or  repeal,  and  that  reservation  enters  into  a  con- 
tract, the  power  reserved  is  to  pass  reasonable  by-la/ws,  agreeable  to  law. 
But  a  by-law  that  will  disturb  a  vested  right  is  not  sueh.  See  Gray  ▼.  Port- 
land Bank,  3  Mass.  364 ;  Grant  on  Corps.  91.  And  it  differs  not  when  the 
power  to  make  and  alter  by-laws  is  expressly  given  to  a  majority  of  the 
stockholders  and  that  the  obnoxious  ordinance  is  passed  in  due  form.*" 
(Italics  are  the  writer's.) 

The  contract  effected  by  the  adoption  of  the  unanimous  resolution 
of  the  stockholders  in  the  case  at  bar  was  upon  sufficient  consideration ; 
the  consideration  being  the  change  of  position  of  each  and  every  stock- 
holder by  reason  of  their  several  agreements  to  accept  the  terms  of 
said  by-law,  and  to  surrender  all  outstanding  certificates  of  stock,  and 
to  apcept  in  place  thereof  stock  certificates  with  the  terms  of  said  by- 
law in  question  printed  or  indorsed  upon  the  face  thereof.  The  change 
of  position  of  each  stockholder  in  agreeing  to  accept  certificates  of 
stock  so  indorsed  and  thus  burdened,  thus  releasing  vested  rights  w^ith 
relation  to  the  control  of  his  stock,  bound  the  stockholder  to  carry  out 
the  same  to  his  detriment.  The  consideration  between  the  stockhold- 
ers was  mutual.  Moreover,  in  carrying  out  such  by-law,  the  stock 
held  by  the  various  stockholders  would  be  enhanced  in  value,  as  clear- 
ly the  purchase  by  the  corporation  of  outstanding  stock  would  increase 
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the  value  of  the  remaining  shares  and  also  the  voting  power  thereua* 
der.  Plaintiff's  testator  voted  with  all  the  other  stockholders  in  favor 
of  the  by-law  of  the  defendant  company,  and  the  resolution  providing 
for  such  by-law  constituted  an  executory  contract,  which  became  bind- 
ing upon  the  company  and  upon  the  stockholders  when  they  surrender- 
ed their  stock  and  accepted  new  certificates  burdened  with  the  said 
by-law  printed  thereon. 

Prior  to  November  30,  1910,  the  three  brothers,  each  owning  150 
shares  of  the  capital  stock  of  the  defendant  company,  were  free  to  dis- 
pose of  their  stock  holdings  at  will.  By  the  resolution  adopted  on  No- 
vember 30,  1910,  each  voted  in  favor  of  the  resolution  adoptitig  the  by- 
law in  question,  and  thereafter  surrendered  his  stock  certificates  and 
received  in  place  thereof  new  certificates,  with  the  provisions  of  the 
by-law  incorporated  thereon.  Each  and  every  -stockholder  then  made 
a  new  and  enforceable  contract  with  the  corporation  and  with  his  fel- 
lows. By  his  vote  and  agreement  he  changed  his  position,  by  surrend- 
ering his  right  to  sell  his  stock  to  whom  and  upon  such  terms  as  he 
might  wish.  He  bound  himself  by  the  limitation  that  he  would  not 
sell  his  stock,  save  to  the  defendant,  ^under  the  provisions  of  said  by- 
law. He  thereby  limited  his  rights  as  they  had  theretofore  existed, 
and  in  return  therefor  became  vested  with  a  right  to  insist  that  the 
corporation  and  his  fellow  stockholders  should  also  abide  by  the  pro- 
visions of  the  by-law.  It  is  to  protect  such  contract  and  to  insure  it^ 
enforcement  that  the  plaintiff  brings  the  present  action.  I  think  she 
has  clear  and  substantial  rights  in  the  premise.  These  rights  she  re- 
ceived from  her  husband  through  his  will,  as  permitted  by  the  terms 
of  the  by-law  itself.  She  stands  in  the  same  position  with  reference 
thereto  that  her  deceased  husband  occupied  in  his  lifetime. 

[2]  I  think  the  court  very  properly  granted  an  injunction  pendente 
lite,  restraining  the  defendants  from  doing  any  act  in  furtherance  of 
the  repeal  of  said  by-law,  or  with  reference  to  their  holdings  of  stock 
in  the  defendant  corporation,  save  to  surrender  the  certificates  of  stock 
which  they  have  received,  unindorsed  and  unburdened  by  the  provi- 
sions contained  in  the  by-law  in  question,  and  to  receive  in  place  there- 
of new  certificates  of  stock  in  conformity  with  such  by-law.  The  or- 
der appealed  from  merely  grants  an  injunction  during  the  pendency 
of  the  action.  I  think  that,  at  least,  the  plaintiff  is  entitled,  until  the 
action  is  tried  and  determined,  to  the  restraining  order  which  has  been 
granted. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 
LAUGHLIN,  J.,  concurs  in  result. 
PAGE,  J.,  dissents. 
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NEW  YORK  OVERSEA  CO.,  Ine^  v.  CHINA,  JAPAN  &  SOUTH  AMEftlCA 
TRADING  CO.,  Limited. 

(Supreme  dourt,  Appellate  Term,  First  Department    Jane  6,  1922.) 

1.  Sales  ^=»23 (4)— Exchange  of  certain  letters  held  not  to  create  contract. 

Defendant  wrote  plain tiflP,  ordering  a  certain  quantity  of  paper,  "to 
be  Identical  to  8ap:iple  No.  878  shown  in  your  sample  booklet.  We  par- 
ticularly caution  you  that  this  paper  must  be  equal  in  every  respect  in 
quality,  color,  and  finish  to  that  shown  in  your  booklet."  Plaintiff  an- 
swered, stating  that,  "in  making  up  these  papers,  we  will  instruct  our 
factory  to  match  samples  attached  to  your  letter  as  dosely  as  possible." , 
Heldy  that  this  exchange  of  letters  evidenced  no  meeting  of  the  minds,* 
and  hence  created  no  contract  ■ 

2.  Customs  and  usages  ^ssll— Usage  and  custom  cannot  be  proved  to  oetablisb  a 

contract 

Where  a  proposed  acceptance  modifies  an  offer,  custom  and  usage  of 
trade  cannot  be  proved  to  establish  the  contract 

3.  Sales  ^=s>52(5)— Letter  held  to  show  no  meeting  of  minds. 

In  an  action  for  breach  of  an  alleged  contract  for  the  sale  of  paper,  a 
letter  written  by  the  plaintiff,  a|:ating  that  "we  consider  your  orders  as 
notice  to  us  that  a  delivery  of  other  paper,  not  identical  In  quality, 
color,  and  finish,  will  be  rejected,"  held  to  show  that  there  was  no  npieetlng 
of  the  minds  of  the  parties. 

4.  Damages  ^s»l63(l)— No  recovery  for  breach  of  contract,  where  no  damage 

proven. 

To  recover  damages  for  a  breach  of  contract,  the  party  must  ahow  t&at 
he  was  damaged  by  the  alleged  breach. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  New  York  Oversea  Company,  Inc.,  against  the  China, 
Japan  &  South  America  Trading  Company,  Limited.  Judgnient  for 
plaintiff  in  the  Municipal  Court,  after  trial  by  the  court  without  a 
jury,  and  'defendant  appeals.  Judgment  reversed,  with  directions  to 
dismiss  the  complaint. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Putney,  Twombly  &  Putney,  of  New  York  City  (Walter  H.  Grif- 
fin, of  New  York  City,  of  counsel),  for  appellant. 

Satterlee,  Canfield  &  Stone,  of  New  York  City  (K.  T.  Frederick 
and  James  Adikes,  both  of  New  York  City,  of  counsel),  for  Ye- 
spondent. 

BIJUR,  J.  [1]  This  action  was  brought  to  recover  damages  for 
defendant's  breach  of  contract  in  refusing  to  accept  delivery  of  certain 
paper.  The  alleged  contract  between  the  partips  consisted  of  two 
letters,  one  written  May  18,  1920,  by  the  defendant,  ordering  a  certain 
(juantity  of  paper — 

"to  be  Identical  to  sample  No.  878  shown  In  your  sample  booklet  "We  particu- 
larly caution  you  that  this  paper  must  be  equal  in  every  respect  in  quality, 
color,  and  finish  to  that  shown  in  your  booklet" 

C=»For  oUier  casea  Me  lame  topic  A  KEY -NUMBER  In  all  Key-Numbered  Digests  A  Indezas 
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Plaintiffs  alleged  acceptance  o£  June  8,  1920,  describes  the  goods 
to  be  furnished  as  "as  per  our  sample  No.  878,"  and  quotes: 

^'Extract  from  letter  from  onr  mill:  ^  making  up  these  papers,  we  will 
instract  our  factory  to  match  samples  attached  to  your  letter  as  closely  as 
possible.' " 

It  is  quite  dear  that,  on  familiar  principles,  this  exchange  of  letters 
evidenced  no  meeting  of  the  minds  of  the  parties.  The  order  (even 
quite  apart  from  the  additional  "caution")  purchasing  goods  "identical 
to  sample"  was  not  accepted  by  the  statement : 
"We  will  Instruct  our  factory  to  match  samples  as  dosely  as  possible." 
"A  proposal  to  accept  the  offer,  if  modified,  or  an  acceptance  subject  to 
other  terms  and  conditions,  was  equivalent  to  an  absolute  rejection  of  the  offer 
made  by  the  plaintiffs."  Poel  t.  Brunswick-Balke-Collender  Co.  of  New  York, 
216  N.  Y.  310,  319,  110  N.  B.  619,  622. 

[2]  Plaintiff,  apparently  appreciating  this  fatal  divergence,  under- 
took at  the  trial  to  prove  a  custom  of  the  trade  to  the  effect  that,  where 
a  proposed  acceptance  "modified"  the  original  order  "slightly,"  and  was 
not  "excepted  to  immediately,"  it  was  considered  as  the  contract.  As- 
suming even  that  the  custom  had  been  proved,  and  had  been  shown 
to  be  general  and  binding  on  the  defendant,  the  outstanding  considera- 
tion would  still  remain  diat  it  contravened  an  established  principle  of 
the  law  of  contracts,  which  in  itself  would  render  it  incompetent. 

"Usage  and  custom  cannot  be  proved  to  contravene  a  rule  of  law.**  Hopper 
T*  Sage,  112  N.  Y.  630,  535,  20  N.  B.  350,  351  <S  Am.  St.  Bep.  771). 

In  its  brief  on  appeal  plaintiff  respondent  points  to  Field  v.  Klieser, 
77  Misc.  Rep.  105,  135  N.  Y.  Supp.  1094,  as  authority  for  the  com- 
petency of  proof  of  custom  substantially  as  offered  in  the  instant  case, 
when  that'  case  is  examined,  however,  it  will  be  found  tiiat  the  proof 
of  custom,  so  far  as  appears,  was  not  objected  to,  and  that  the  refer- 
ence to  that  evidence  in  the  opinion  of  this  court  was  solely  as  identify- 
ing the  subject-matter  of  a  subsequent  communication  from  one  of  the 
parties  in  the  nature  of  an  attempted  cancellation,  which  was  held  to  be 
a  sufficiently  specific  memorandum  to  take  the  case  out  of  the  statute  of 
frauds.    No  such  or  similar  question  is  presented  in  tfie  instant  case. 

[3]  On  this  appeal,  also,  respondent  urges  that  both  parties  must 
have  understood  plaintiff's  acceptance  as  constituting  the  contract,  be- 
cause of  subsequent  interviews  to  which  plaintiff's  witnesses  testified, 
and  two  letters  written  by  plaintiff,  confirming  those  interviews;  the 
letters  being  dated  June  16th,  and  August  17th,  respectively.  These 
letters  make  no  reference  to  either  the  offer  or  acceptance,  but  I  think 
it  might  be  a  reasonable,  if  not  conclusive,  presumption  from  their  con- 
tent that  the  final  commtmicatidn,  namely,  plaintiff's  acceptance  of  Tune 
8th,  was  thereby  assumed  to  be  the  agreement.  Unfortunately,  hov»c- 
ever,  on  September  17,  1920,  the  plaintiff  wrote  to  the  defendant:  t 

''We  ccmslder  your  orders  as  notice  to  us  that  a  delivery  of  other  paper 
%oi  identical  in  Quality,  color,  and  finish  iviU  he  rejected.** 

And  then  follow,  other  quotations  from  defendant's  original  offer  of 
May  18th.    It  is  perfectly  clear,  therefore,  that,  while  both  parties  may 
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have  been  under  the  impression  that  some  agreement  had  been  con- 
cluded between  them,  neither  knew  what  it  was,  and  we  have  no  ju- 
ridical means  of  ascertaining  their  intention. 

[4]  Aside  from  this  fundamental  defect  in  plaintiflPs  cause  of  ac- 
tion, the  present  judgment  could  not  be  allowed  to  stand  for  failure 
of  plaintiff  to  properly  prove  damages  for  the  alleged  breach  of  the 
supposed  contract.  No  attempt  was  made  to  prove  any  market  price ; 
plaintiff  contenting  itself  with  the  assumption  that,  since  the  identical 
paper  could  only  be  obtained  from  the  same  manufacturer,  anything 
which  he  charged  was  the  market  price.  Apart  from  the  fact  that  on 
plaintiff's  own  theory  that  the  "acceptance"  constituted  the  contract, 
and  that,  therefore,  the  "identical"  paper  was  not  required  to  be  fur- 
nished, there  is  no  basis  whatsoever  for  assuming  that  anjrthing  that  a 
particular  manufacturer  might  charge  was  the  market  price  for  his 
product  at  any  particular  time.  In  view  of  our  opinion,  however,  that 
no  contract  was  entered  into,  this  last  point  becomes  academic. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.    All  concur. 


(201  App.  Div.  252) 

Application  of  FREEHOLDERS  OF  TOWNS  OF  ELIMA  AND  MARILLA. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    May  10, 1922.) 

t.  Bridges  ^=:»IO(d)— Evidonoe  held  to  ehaw  highway  on  whioh  oonstruotiON  of 
bridge  was  desired  was  town  line  road. 

Evidence  held  to  show  that  a  certain  highway  was  a  town  line  rond. 
within  Highway  Law,  §§  207,  256,  providing  for  the  Joint  construction 
of  bridges  on  town  line  roads,  though  not  on  boundary. 

2.  Highways  ^=»99i/2— Use  of  road  before  laid  out  as  a  town  line  road  held  act 

to  prevent  It  being  such  for  Joint  maintenance. 

The  fact  that  a  road  was  used  before  It  was  laid  out  as  a  town  line 
road  does  not  prevent  it  from  being  a  town  line  road,  which  botii  towns 
must  jointly  maintain. 

3.  Bridget  ^S9 1 0(3)— Town  Hue  roads  not  neoessarily  located  exaotly  oa  town 

line. 

Tnder  Highway  Law,  {  207,  providing  for  the  Joint  maintenance  of  all 
bridges  on  town  line  roads,  whether  wholly  located  In  one  town  or  other- 
wise, a  town  line  road  need  not  necessarily  be  located  exactly  on  the 
town  line. 

4.  Bridges  ^=»&— Order  requiring  ioint  construotion  by  two  towns  held  proper. 

Under  Highway  I/aw,  §  256,  providing  for  the  enforcement  of  Joint 
liability  of  towns  for  the  construction  and  maintenance  of  bridges,  an 
order  requiring  the  Joint  construction  of  a  bridge  may  be  granted. 

5.  Bridges  ^=9 1 0(3)— Town  entitled  to  recover  one-half  oonstmotion  cost  froai 

another  town,  where  both  Jointly  liable. 

Under  Highway  Law,  s|  254  and  250,  where  two  towns  are  Jointly  lia> 
ble  for  the  construction  of  a  bridge  and  one  refuses  to  act,  the  other 
*      may  build  It  and  recover  from  the  one  refusing  to  act  its  share  of  the 
expenses. 

6.  Bridges  ^=»I0(3)— Town  may  require  another  town  Jointly  ttable  to  lain  In  ooa- 

struction. 

Under  Highway  Law,  §  257,  where  two  towns  are  Jointly  liable  for 
the  construction  of  a  bridge,  one  may  compel  the  other  to  Join  in  build- 
ing  it, 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Diseeta  A  indezae 
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7.  BHdB«8  ^s»a<-FrM^ldfrs  •■titlod  to  oompel  town  to  %uU  nn&.  Mintaln  od 
town  lino  road. 

Interested  freeholders  have  the  right  to  take  proceedings  to  compel 
towns  to  perform  their  duty  in  regard  to  building  and  maintaining 
bridges  on  a  town  line  road. 

Kruse,  P.  J,,  and  Sears,  J.,  dissenting. 

Appeal  from  Supreiiie  Cburt,  Erie  County. 

Proceedii]^  by  the  Freeholders  of  the  ToMms  of  Elma  and  Mafilla 
to  compel  the  stiperintendents  of  those  towns  to  construct  a  bridge. 
From  an  order  granting  the  appUcation  of  the  petitioners,  defendants 
appeal.    Affirmed* 

Argued  before  KRUSR  P.  J.,  and  HUBBS,  CLARK,  DAVIS, 
and  SEARS,  JJ. 

Henry  W.  Hill  and  Dean  R.  Hill,  bo*  of  Buffalo,  for  appellants. 

Ffank  L.  Bamet,  of  Buffalo,  for  respondents. 

HUBBS,  J.  This' proceeding  was  commenced  by  certain  residents 
of  the  towns  of  Elma  and  Marilte,  in  the  county  of  Erie,  to  compel  the 
town  superintendents  of  those  towns  to  construct  a  bridge  on  the  town 
line  road  between  said  towns  over  B\^  Buffalo  creek  at  a  point  situated 
about  100  feet  east  of  the  town  line  m  the  town  of  Marilla.  The  pro- 
ceeding was  taken  under  section '256  of  the  Highway  Law  (Consol. 
Laws,  c.  25),  which  provides,  in  substance,  that  wherever  adjoining 
towns  shall  be  liable  to  make  or  maintain  a  bridge  jointly,  and  refuse 
to  do  so  after  a  proper  request  the  court  may,  upon  motion,  make  an 
order  requiring  them"  to  do  so.  The  order  is  sought  to  be  sustained 
under  the  last  clause  of  section  207  of  the  Highway  Law,  which  reads 
as  follows:  / 

"And  all  txrid^es  upon  such  bi^^ways  [town  line  roads]  shaU  be  built  and 
maintained  Jointly  by  tbe  towns  wbetber  wboUy  located  within  one  of  tbem 
or  otherwise." 

The  Special  Term  decided  upon  the  hearing  that  the  road  in  que^ 
tion  was  a  town  line  road,  that  the  said  towns  were  jointly  liable  to 
build  and  maintain  the  bridge  in  question,  and  directed  that  the  same 
be  built    The  appellants  have  appealed  from  said  order. 

The  town  line  now  existing  between  the  towns  of  Marilla  and  Elma 
IS  the  same  town  line  that  formerly  existed  between  the  towns  of 
Aurora  and  Wales.  The  last-mentioned  towns  were  divided,  and  the 
towns  of  Elma  and  Marilla  carved  therefrom;  but  the  boundary  be- 
tween the  new  towns  remained  the  same  as  the  boundary  between  tbe 
old  towns.  The  town  of  Elma  was  founded  in  1856.  The  town  of 
Marilla  was  founded  in  1853.  The  towns  of  Aurora  and  Wales  were 
carved  out  of  the  town  of  Willirik  in  1818.  The  first  official  record  re- 
ferring to  the  hig:hway  in  question  is  found  in  the  records  of  the  town 
of  Wales  under  date  of  July  28, 1831.  It  is  a  record  of  a  meeting  of  the 
highway  commissioners  of  the  towns  of  Wales  and  Aurora,  "upon  the 
road  hereinafter  described  between  the  towns  of  Aurora  and  Wales/' 
for  the  purpose  of  making  an  alteration  in  the  highway,  which  is  re- 
ferred to  in  the  record  as  the  "town  line  road/* 

^^Por  ottier  qmbwb  m«  same  topic  A  KBT-NUMBBR  in  «11  Kef-Numbered  Dls«stl  k  IndexiA 
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The  next  official  reference  to  the  highway  in  question  was  made  in 
a  record  dated  May  4,  1853.  This  is  a  record  of  a  meeting  of  the 
commissioners  of  highways  of  the  towns  of  Wales  and  Aurora  "for 
the  purpose  of  laying  out  a  highway  upon  the  line  between  the  said 
towns/'  The  commissioner  ordered  "that  a  highway  be  laid  out  upon 
the  line  between  said  towns."  Then  follows  a  description  of  the  high- 
way to  be  laid  out  between  said  towns,  and  said  description  describes 
and  includes  a  road  upon  which  the  bridge  in  question  is  now  located. 
That  record  conclusively  establishes  that  the  road  at  the  point  where 
the  bridge  was  located  was  laid  out  and  established  at  a  joint  meeting 
of  the  commissioners  of  highways  of  the  towns  of  Aurora  and  Wales, 
before  the  towns  of  Manila  and  Elma  were  founded. 

The  highway  known  as  Salem  road  was  laid  out  October  1,  1849,  by 
the  commissioners  of  highwax^  of  the  town  of  Aurora.  In  the  order 
laying  out  said  highway  it  is  provided  that  the  same  shall  end  in  the 
"center  of  the  town  line  road,"  showing  that  at  that  time  the  road  was 
known  as  the  town  line  road.  On  April  21,  1852,  the  Hemstreet  road 
was  laid  out  by  the  commissioners  of  highways  of  the  town  of  Aurora, 
and  it  commenced  at  a  point  on  the  town  line  and  ran  northeriy.  The 
angle  in  the  road  where  the  bridge  in  question  was  located  was  there- 
fore laid  out  by  the  commissioners  of  the  towns  meeting  together  after 
the  Hemstreet  and  Salem  roads  were  laid  out  by  the  commissioners  of 
the  town  of  Aurora. 

The  bridge  in  question  was  built  jointly  by  the  towns  of  Elma  and 
Manila  in  1863,  and  since  that  time  the  highway  and  bridge  at  that 
point  have  been  allotted  to  the  town  of  Elma  as  its  portion  of  the  town 
line  road,  and  have  been  cared  for  by  that  town,  although  the  bridge 
and  a  part  of  said  town  line  road  in  question  are  entirely  in  the  town  of 
Marilla.  It  is  hardly  reasonable  to  suppose  that  the  town  of  Elma 
would  care  for  that  part  of  the  road  lying  in  the  town  of  Marilla,  unless 
it  was  a  part  of  the  town  line  road  properly  allotted  to  it.  It  seems 
reasonably  clear  that  the  road  in  question  was  in  fact  a  town  line 
'road  properly  laid  out,  and  that  it  was  always  known  and  treated  as 
such  down  to  about  the  time  of  the  commencement  of  this  proceeding. 

There  are  no  records  in  the  town  clerk's  office  of  the  town  of  Elma 
covering  the  period  from  November  5,  1860,  to  March  5,  1867.  This 
is  the  period  during  which  the  bridge  in  question  was  built,  and  it  will 
be  noted  that  it  covers  the  period  of  the  Civil  War.  The  records  of 
the  town  of  Marilla  have  been  burned.  In  1905  the  two  towns  jointly 
constructed  a  breakwater  to  protect  the  bridge.  The  records  of  the 
town  of  Elma,  under  date  of  April  16,  1905,  show  the  authority  to 
make  that  improvement.  The  record  shows  a  meeting  of  the  town 
boards  of  the  two  towns  in  joint  session,  and  in  the  record  the  road  is 
referred  to  as  the  "town  line  road."  Said  records  also  show  that  the 
two  town  boards  met  together  at  the  "town  line  bridge,"  to  settle  certain 
claims  for  damages.  There  is  also  another  record  of  a  meeting  to  con- 
fer about  repairs  to  the  bridge.  It  will  thus  be  seen  that  during  all 
those  years  the  two  towns  have  treated  the  bridge  as  a  town  line  bridge 
on  a  town  line  road,  and  have  jointly  kept  it  in  repair  and  protected  it 
by  a  breakwater. 
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[f,  I]  It  is  urged  by  the  appellants  that  the  road  at  tt|e  p<»nt  where 
the  bridge  was  located  is  not  a  town  line  roaxi^  because  it  was  used  at 
that  point  as  a  road  before  the  order  was  made  on  March  4,  1853,  at  * 
a  joint  meeting  of  the  commissioners  of  highways  of  the  two  towns, 
]a3ring  it  out  as  a  part  of  the  town  line  road,  and  because  that  part  of 
the  road  is  wholly  in  the  town  of  Marilla.  There  is  very  little,  if  any- 
thing, in  the  record  to  support  such  contention :  but,  assuming  that  it  is 
true,  I  fail  to  see  how  it  helps  the  appellants.  When  the  commissioners 
of  the  two  towns  met  to  lay  out  a  continuation,  of  the  town  hne  road, 
they  were  confronted  by  the  fact  that  a  continuation  of  the  town  line 
road  northerly  would  necessitate  the  building  of  a  road  over  the  creek 
at  three  points,  thus  necessitating  three  bridges,  and  such  a  road,  if 
built,  would  go  over  a  high  hill,  requiring  much  filling  and  grading. 
Assume  that  at  that  time  a  road  and  a  bndge  existed  on  the  angle  as 
it  now  is.  What  was  to  prevent  the  commissioners  from  adopting  such 
course  for  a  continuation  of  the  town  line  road  around  the  bend,  in  the 
creek?  And  assume  that  the  survey  as  made  followed  an  old  road 
across  a  bridge  and  then  extended  northerly,  bringing  the  new  exten- 
sion back  on  the  town  line  at  a  point  northerly  of  the  hill  in  questicwi, 
and  that  it  was  then  continued  northerly  on  the  town  line.  The  facts  ^ 
disclosed  by  the  record  and  undisputed  are  that  a  survey  "v^as  made  for 
the  town  line  road  extension,  and  that  the  road  as  it  now  exists  is 
practically  on  that  survey.  It  also  appears  that  aifter  the  survey  the 
two  towns  treated  the  road  as  thus  surveyed  as  a  town  line  road,  and 
bore  the  expense  of  maintaining  it  jointly. 

[8]  We  think,  therefore,  that  it  cannot  now  be  questioned  but  what 
it  was  and  now  is  a  town  line  road,  which  the  two  towns  must  jointly 
maintain.  It  is  clear  that  a  town  line  road  need  not  necessarily  be 
located  exactly  on  the  town  line.  Chapter  183  of  the  Laws  of  1821 
(amending  R.  L.  1813,  c.  33,  §  19;  2  R.  L.  276,  §  19)  provided  that  a 
town  line  road  might  be  laid  out  upon  the  town  line,  or  as  near  there^- 
to,  as  the  convenience  of  the  ground  might  permit,  and  that  the  commis- 
sioners could  vary  the  line  to  the  one  or  the  other  side  of  the  town  line, 
if  it  seemed  to  them  proper.  That  provision,  in  substance,  has  been 
carried  into  the  existing  statute.  The  last  clause  of  section  207  of 
the  Highway  Law  reads  as  follows: 

"AU  bridges  upon  such  highways  shaU  be  built  and  maintained  jointly  by 
the  towns  whether  wholly  located  within  one  of  them  or  otherwise." 

[41  It  seems  perfectly  clear  that  such  bridge  must  be  built  and  main- 
tained jointly  by  the  towns,  although  it  happens  to  be  located  wholly 
within  one  town.  It  is  urged,  however,  that,  even  though  the  duty  rests 
upon  the  toMOis  jointly  to  rebuild  the  bridge,  still  that  the  duty  cannot 
be  enforced  in  this  statutory  proceeding.  We  think  that  the  Special 
Term  had  jurisdietion  to  make  the  order  appealed  from  and  that  it  was 
iu^fied  by  the  facjs.  Matter  of  the  Application  of  Freeholders  of  the 
Towns  of  Madrid,  Waddington  and  Louisville,  44  Misc.  Rep.  431,  90 
N.  Y.  Supp.  110. 

[B,  I]  When  two  towns  are  jointly  liable  to  build  a  bridge,,  as  in  this 
case,  and  one  refuses  to  act,  the  other  may  build  it  and  recover  from 
the  one  refusing  to  act  its  share  of  the  expense. ,  Highway  Law,  §§  254 
and  255.    Or  a  proceeding  may  be  instituted  by  one  of  the  towns  imder 
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section'  257  to  compel  the  other  to  join  in  building  such  bridge.  The 
,  Legislature,  having  established  the  joint  liability  of  the  towns,  gave 
two  remedies  for  enforcing  such  liability.  Beckwith  v.  Whalen,  65  N. 
Y.  322.  Under  section  256  of  the  Highway  Law,  freeholders  are  given 
the  right  to  petition  the  town  boards  of  each  of  the  towns  jointly  liable. 
They  have  that  right  in  this  case,  but  unless  they  can  proceed  iathe  Su- 
preme Court,  as  ttiey  have  in  tfiis  case,  they  are  without  a  remedy  to 
enforce  such  right 

[7]  The  history  of  the  development  of  the  highway  statutes  indicates 
the  intent  of  the  Legislature  to  give  interested  freeholders  a  r^ht  to 
take  proceedings  to  compel  towns  to  jierform  their  duty  in  regard  to 
building  and  maintaining  bridges,  and  it  is  unreasonable  to  suppose  that 
after  it  granted  such  right  it  intended  to  leave  such  freeholders  without 
a  remedy. 

Order  affirmed,  with  costs.  All  concur,  except  KRUSE,  P.  J.,  and 
SEARS,  J.,  who  dissent. 

KRUSE,  P.  J.  (dissenting).  If  the  highway  upon  which  the  bridge 
in  question  is  located  is  a  town  line  highway,  within  the  meaning  of 
section  207  of  the  Highway  Law,  the  towns  between  which  it  runs  arc 
jointly  liable  for  the  maintenance  of  the  bridge.  That  section  so  pro- 
vides.  It  does  not,  however,  follow  that  the  proceeding  provided  for 
in  section  256  to  compel  the  rebuilding  or  repair  of  such  bridge  may 
be  maintained.  That  section  applies  to  bridges  over  streams  dividing 
adjoining  towns  liable  to  maintain  the  same.  This  bridge  is  wholly 
within  one  of  the  towns,  and  the  stream  which  it  bridges  ddfcs  not  di- 
vide the  towns.  The  provisions  of  section  256  in  that  regard  are  the 
same  as  originally  enacted  in  1857  (Laws  1857,  c.  639),  and  the  Court 
of  Appeals  has  held  that  the  proceeding,  being  statutory,  can  only  be 
maintained  in  cases  especially  provided  for;  Aat  where  the  bridge  is 
wholly  within  one  town,  and  not  over  a  stream  dividing  the  towns,  the 
proceeding  cannot  be  maintained,  although  the  towns  are  lointly  liable 
for  Its  maintenance.  ,  In  re  Freeholders  of  Cattaraugus  County,  59  N. 

Sections  254  and  255  provide  for  proceedings  for  malting  and  re- 
pairing joint  bridges,  and  cover  all  cases  where  two  or  more  towns  are 
liable  for  makiner  and  repairing  such  bridees.  and  are  not  limited  to  cas- 
es where  the  bridge  is  over  a  stream  dividing  the  towns,  as  is  section 
256.  Lapham  v.  Rice,  55  N.  Y.  472;  Dav  v.  Dav,  94  N.  Y.  153.  These 
sections  are  applicable  to  this  case,  if  the  highway  is  in  fact  a  town 
line  road.  But,  as  before  stated,  section  256  does  not  seem  to  apply, 
for  the  reason  that  the  bridge  is  not  over  a  stream  dividmg  the 
towns.  I  think  the  decision  in  Matter  of  Freeholders  of  Towns  of 
Madrid,  Waddington  and  Louisville,  44  Misc.  Rep.  431,  90  N.  Y. 
Supp.  110,  is  m  conflict  with  the  decision  in  the  Cattaraugus  Case, 
supra. 

I  am  of  opinion  that  the  order  should  be  reversed,  and  the  proceed- 
ing dismissed,  with  costs. 

SEARS,  J.,  concurs. 
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001  App.  Div.  477) 

STEBBINS  tt  al.  V.  FRI8B1E  Ml  8TAN8F1EUO  KNITTING  CO. 
(Supreme  Court,  Appellate  Division,  Fotirtb  Department    May  17,  1922.) 

1.  Waters  and  water  courses  ^==>267— Mere  ownership  or  lots  op  canal  gives  no 

right  to  water  for  power. 

Mere  ownership  of  lots  on  a  canal,  l)etween  it  and  a  river  wbidh  it 
parallebi,  gives  the  lot  owner.no  rigbt  to  take  water  therefrom  for  power. 

2.  Waters  and  water  oourses  ^3>e77->For  prsscrlptlve  right,  Uklag  Must  4ie 

open,  notorious,  ano  under  claim  of  right. 

A  lessee  of  a  certain  amount  of  Water  ftom  a  canal  for  water  power 
acquires  no  prescriptive  right  to  more,  where  his  taking  of  excess  water 
cannot  be  said  to  be  open  and  notorions,  or  even  mader  a  claim  of  rigbt. 

3.  Contracts  ^»I70(I)— Amhlgnity  nsoetsary  for  doctrine  of  praetieal  eonstrao- 

tiOtt.     . 

The  doctrine  of  practical  construction  of  contracts  is  applicable  only 
to  ambiguity. 

4.  Waters  and  water  courses  ^=»282<>Owners  of  power  canal  entitled  to  In- 

junction against  exeess  drawing  of  water. 

Owners  of  a  canal  for  development  of  power,  subject  to  outstanding 
leases  for  use  of  definite  quantities  by  owners  of  mill  sites  on  the  canal, 
having  no  other  way  for  protection  of  their  property  rights,  are  entitled 
to  injunction  against  a  lessee  taking  more  water  than  entitled  to  under 
Its  lease. 

5.  Waters  and  water  courses  ^s»282— Damagee  reooverable  f^r  unwarranted  uae 

ef  power  from  canal,  though  not  leased  to  any  one. 

Ch^Tiers  of  a  canal  for  development  of  power  may,  for  a  lessee's  un- 
warranted use  of  more  water  for  power  than  its  lease  entitled  it  recover 
as  dan:Ages  the  value  of  such  excess  power  so  used,  though  such  excess 
power  had  not  l>een  leased  to  any  one,  dnd,  If  not  leased  to  some  one, 
would  go  to  waste; 

6.  Judgment  «c;>2sa(l)— Without  amendment,  cannot  exceed  amount  prayed. 

Without  amendment.  Judgment  may  not  be  rendered  for  damages  in 
excess  of  the  amount  asked  in  the  complaint. 

7.  Waters  and  water  coOrses  <$=92e5— Power  canal  owner  required  to  have  eanal 

large  enough  to  suppty  lessees  ef  power. 

The  owner  of  a  power  canal  most  have  it  of  soch  size  as  to  supply  the 
amount  of  power  tlierefrom  which  it  has  leased  to  various  persons. 

Cross-appeal  from  Supreme  Court,  Oswego  County. 

Action  by  Edwin  Allen  Stebbins,  executor,  and  others,  against  the 
Frisbie  &  Stansfield  Knitting  Company..  From  a  judgment  on  the 
report  of  a  referee,  dismissing  the  complaint  and  defendant's  counter- 
claim, without  costs  to  either  party,  both  parties  appeal.  Reversed, 
and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Ernest  B.  Millard  and  Arthur  E.  Sutherland,  both  of  Rochester,  for 
plaintiffs. 

Harry  C.  Mizen,  of  Oswego,  and  John  D.  Keman,  of  XJtica,  for  de- 
fendant. 

SEARS,  J.  This  action  was  brought  for  an  injunction  to  restrain 
the  defendant  from  using  water  for  hydraulic  purposes  in  excess  ot  a 
given  amount,  and  for  damages  for  the  use  of  water  beyond  such 
amount*  before  the  commencement  of  the  action.  The  defendant  de- 
manded damages  by  way  of  counterclaim  for  a  negligent  failure  at 


Digitized  by 


Google 


660  194  NBW  TORK  SUPPLEMENT  (Sup.  Ct 

times  to  supply  water  up  to  such  amount.  The  learned  referee,  before 
whom  the  issues  were  tried,  dismissed  both  the  plaintiffs'  complaint 
and  the  defendant's  counterclaim.  The  plaintiffs  claim  to  be  the  own- 
ers of  the  Varick  Canal  and  of  tlie  right  to  use  its  water,  subject  to 
certain  leasehold  interests  granted  by  them  and  their  predecessors  in 
title.  The  defendant  is  the  owner  of  certain  land,  occupied  as  a  mill 
site,  over  part  of  which  the  water  of  the  Varick.  Canal  flows,  and  also 
is  tiie  lessee  of  certain  rights  to  use  the  water*  of  the  canal  for  the 
development  of  hydraulic  power. 

The  plaintiffs  base  their  demand  for  relief  upon  a  use  of  water  by 
the  defendant  in  excess  of  the  amounts  specifically  mentioned  in  their 
leases  of  water  power.  The  defendant,  while  not  disputing  sudi  use, 
seeks  to  justify  it  under  various  claims:  (1)  That  as  owner  of  a  mill 
site  it  is  entitled  to  use  the  water,  just  as  any  riparian  proprietor  upon 
a  natural  stream  is  entitled  to  the  use  of  the  stream;  (2)  that  it  has 
gained  the  right  to  use  surplus  water  by  prescription;  and  (3)  that 
the  leases  have  been  practically  construed  by  the  parties  to  entitle  the 
defendant  to  the  use  of  the  surplus  water. 

The  Varick  Canal  is  situated  along  the  west  side  of  the  Oswego 
river,  from  which  it  takes  its  supply.  Its  length  is  about  one^half 
mile.  The  canal  is  entirely  artificial,  having  been  constructed  for  the 
development  of  power  by  one  Abraham  Varick  about  the  year  1834 
upon  his  own  property ;  hence  its  name.  At  the  time  that  Varick  con- 
structed the  canal,  which  leads  from  a  dam  in  the  river  maintained  by 
the  state,  as  riparian  owner,  he  was  entitled  to  the  use  of  one-half  of  the 
water  flowing  in  the  Oswego  river  for  the  purpose  of  the  canal,  subject 
to  the  rights  of  the  state  to  use  the  water  for  canal  and  navigation  pur- 
poses. Varick  v.  Smith,  5  Paige,  137,  Prior  to  1875,  Abraham  Varick 
and  his  successors  in  title  had  leased  in  perpetuity  all  of  the  lots  be- 
tween the  canal  and  the  river,  with  the  right  to  draw  various  quanti- 
ties of  water  from  the  canal,  except  the  land  thereafter  acquired  by 
the  defendant  and  a  parcel  of  land  at  the  southerly  end,  including 
the  intake  of  the  canal,  which  the  plaintiffs  now  own.  The  total  usable 
water  mentioned  in  these  leases  was  designated  as  50  runs  of  first- 
class  water  (the  right  to  use  3  runs  of  which  in  1875  remained  in 
the  owners  of  the  canal)  and  17  runs  of  second-class  water.  The  own- 
ers of  the  50  runs  of  first-class  water  were  entitled  to  be  supplied  with 
their  full  quotas  before  any  water  was  applicable  to  the  requirements  of 
the  owners  of  runs  of  second-class  water. 

In  each  of  the  leases  an  annual  rental  for  the  use  of  the  water  was 
reserved,  with  provisions  of  forfeiture  in  case  of  nonpayment.  About 
1875,  Michael  Cummings,  who  was  the  owner  of  certain  of  the  leases, 
brought  an  action  in  the  Supreme  Court  against  all  persons  having  an 
interest  in  the  canal,  in  the  mill  lots  adjoining  the  canal,  and  in  the 
water  rights,  to  obtain  an  adjudication  fixing  and  determining  all  the 
rights  and  liabilities  of  the  various  parties.  This  action  resulted  in  a 
judgment  for  th/*  relief  sought.  The  judgment,  among  other  provi- 
sions, determined  the  method  by  which  the  water  should  be  drawn 
from  the  canal  in  so  far  as  the  50  runs  of  first-class  water- and  the 
17  runs  of  second-class  water  were  concerned,  but  did  not  fix  and 
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determine  the  rights  of  the  owners  of  the  canal  or  of  the  lessees  as  to 
any  surplus  water  beyond  the  50  runs  of  first-class  water  and  17  runs 
of  second-class  water,  although  it  had  been  claimed  in  the  complaint 
that  there  was  a  large  amount  of  such  surplus  water. 

The  judgment  appointed  commissioners  for  the  purpose  of  deter- 
mining and  fixing  the  levels,  plans,  dimensions,  and  construction  of 
the  weirs  and  apertures  where  water  should  be  taken,  and  of  regulating 
the  manner  of  drawing  such  water.  During  the  years  1876  and  187/ 
the  commissioners  appointed  in  accordance  with  the  judgment  regulat- 
ed the  use  of  water  by  the  lessees  when  there  was  less  water  flowing 
in  the  canal  than  was  necessary  to  supply  all  of  the  lessees ;  but  since 
that  time  the  commissioners,  although  still  in  office,  have  never  regu- 
lated the  use  of  the  water  flowing  in  the  canal  in  any  manner,  nor 
were  they  requested  so  to  do,  until  a  request  was  made  of  them  by  the 
plaintiffs  in- 1911.  Upon  receiving  such  request,  the  commissioners 
notified  the  lessees  that  on  the  4th  day  of  December,  1911,  they  would 
begin  ta  regulate  the  use  of  the  water  as  required  by  the  Cummings 
judgment;  but  they  were  restrained  from  doing  so  by  an  injunction 
order  issued  before  that  day.  The  injunction  order  contained  a  recital 
to  the  effect  that  the  moving  parties  were  abundantly  responsible,  and 
that  no  one  would  be  injured  by  the  restraint  of  the  commissioners' 
proposed  action. 

The  defendant's  mill  site  consists  of  three  parcels  of  land — ^the, north 
and  south  halves  of  block  66  and  a  SO- foot  strip  south  of  block  66. 
The  deeds  conveying  the  south  part  of  block  66  expressly  exclude  any 
water  rights  in  the  canal ;  but  no  such  clause  Is  contained  in  the  deeds 
,  to  the  other  portions  of  the  defendant's  property,  and  as  to  these  par- 
cels defendant  claims  water  rights  in  the  canal  as  an  appurtenance  to 
the  land.  The  defendant  is  also  the  owner  of  two  leases  of  water  power 
rights.  The  first  lease  was  dated  the  26th  day  of  December,  1884,  and 
granted  the  right  and  privilege  of  drawing  from  the  Varick  Canal  a 
quantity  of  water  sufficient,  when  applied  in  the  most  approved  manner, 
to  turn  3  runs  of  millstones  in  a  well-constructed  flouring  mill,  with  a 
provision  that,  if  at  any  time  there  should  not  be  sufficient  water  in 
the  canal  to  turn  50  runs  of  millstones  with  the  usual  machinery  coa- 
nected  therewith,  then  the  lessee  should  suffer  three-fiftieths  part  &i 
the  deficiency,  and  draw  only  the  remainder,  and  the  lease  further  pro- 
vided that  the  surplus  water  which  might  be  flowing  in  the  canal  after 
supplying  50  runs  of  stones  with  first-class  water  in  the  driest  season 
of*  the  year  should  be  called  second-class  water.  .  It  was  provided  that 
the  water  was  to  be  used  and  employed  on  canal  lots  7  and  8  of  block 
66,  and  not  elsewhere,  and  to  be  applied  to  any  machinery  or  mill  except 
a  sawmill. 

The  second  lease  was  dated  January  30,  1905,  and  was  a  lease  of  a 
quantity  of  first-class  water  equal  to  3,000  feet  per  minute  drawn  from 
tiie  can^l  at  an  average  available  head  of  13  feet,  and  of  second-class 
water  a  quantity  equal  to  4,500  feet  per  minute  drawn  from  the  canal 
at  an  available  average  head  of  13  feet,  with  a  proviso  that  the  waters 
should  be  drawn  and  used  upon  block  66,  The  lease  had  numerous 
IWN.Y.S.— 8^ 


Digitized  by 


Google 


562  194  NEW  YOBK  SUPPLBMBNT  (Sup.  Ct. 

Other  provisions,  and  the  quantity  specified  equaled  2  runs  of  first- 
class  water  and  3  runs  of  second-class  water.  This  lease  also  referred 
to  the  Cummings  judgment  for  a  definition  of  first  class  and  second 
class  water.  Both  of  the  leases  were  in  perpetuity,  with  rent  reserved, 
and  provisions  for  forfeiture  in  case  of  failure  to  pay  rent. 

On  the  13th  day  of  February,  1907,  the  defendant's  predecessor 
entered  into  a  contract  with  the  owners  of  the  canal,  by  which  it  was 
agreed  that  the  defendant's  predecessor  and  its  successors  should  be 
permitted  thereafter  to  draw  3  runs  of  first-class  water  and  2  runs  of 
second-class  water  covered  by  the  leases  above  mentioned  through  a 
new  opening  in  the  canal  within  the  50-foot  strip  south  of  block  66. 
In  this  instrutnent,  the  lessee  covenanted  that  the  rights  thereby  given 
to  the  lessee  should  be  subject  to  all  other  conditions  contained  in  the 
original  leases.  In  1897,  the  state  reconstructed  the  headgates  of  the 
canal,  widening  their  opening,  so  as  to  allow  the  passage  of  approxi- 
mately 19  per  cent,  more  water  than  did  the  ^tes  in  use  before  that 
time.  The  water  wheels  of  the  defendant  and  its  predecessors  continu- 
ously since  1884  have  had  a  capacity  largely  in  excess  of  the  runs  of 
water  from  time  to  time  leased  to  the  defendant  and  its  predecessors. 

[1]  If  this  were  a  natural  waterway,  unquestionably  an  owner  of 
the  banks  of  the  stream  would  be  entitled  to  use  the  waters  for  any 
reasonable  purpose,  provided  he  did.  not  interfere  with  the  rights  of 
those  do>vnstream,  and,  there  being  no  one  downstream  from  the  de- 
fendant's land  upon  this  canal,  the  defendant  would  have  the  right  to 
use  all  of  the  water  as  appurtenant  to  its  land.  This,  however,  is  not 
a  natural  stream,  but  an  artificial  canal.  It  is  a  device  or  instrumental- 
ity to  render  the  power  latent  in  the  water  of  Oswego  river  above  the 
dam  available  for  industrial  uses.  No  other  purpose  has  been  sug- 
gested for  the  construction  and  maintenance  of  the  canal.  The  orig- 
inal proprietor  was  a  riparian  owner  upon  the  banks  of  the  Oswego 
river,  which  gave  him  in  and  of  itself  the  right  to  use  the  waters  for 
power  purposes.  The  building  of  the  canal  or  large  mill  race  implies 
an  ownership  vested  in  the  person  constructing  it,  and  the  situation 
bears  no  similarity  to  that  arising  upon  a  natural  water  course.  Fox 
•River  Flour  &  Paper  Co.  v.  Kelley,  70  Wis.  287,  35  N.  W.  744. 

The  cases  cited  by  the  defendant  from  this  state  are  distingui^ablc. 
Warren  v.  GloversVille,  81  App.  Div.  291,  80  N.  Y.  Supp.  912,  holds 
merely  that  a  conveyance  bounded  upon  an  artificial  waterway  ex- 
tends to  the  center  of  the  waterway,  a  principle  well  recognized,  but 
having  no  application  here.  In  Townsend  v.  McDonald,  12  N.*  Y. 
381,  M  Am.  Dec.  508,  there  was  a  grant  to  the  owners  of  mill  lots  of 
a  just  and  reasonable  participation  in  water  power  rights  in  an  artificial 
waterway,  and  under  such  circumstances  the  court  held  that  the  rights 
of  the  various  grantees  of  the  lots  and  water  power  were  to  be  regu- 
lated in  the  same  way  as  though  the  mill  lots  had  been  upon  a  natural 
stream.  Henry  Cheney  Hammer  Co.  v.  Collins,  196  N.  Y.  Supp.  25, 
judgment  affirmed  172  App.  DiV.  932,  156  N.  Y.  Supp.  1126,  is  to  sin>- 
ilar  effect. 

[2,  3]  As  the  defendant  acquired  no  rights  as  a  riparian  owner,  its 
rights  must  depend  upon  the  leases,  which  definitely  limited  the  amount 
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oi  water  wl^ch  the  defendant  wi^t  use,  tmlcBS'^tbe.'dbfoidant'has 
gamed  soitie  right  by  prescription.  In  1884  defiendant  installed  ma- 
chinery sufficient  to  u^  an  amotmt  of  water  largely  in  excess  of  that 
granted  by  the  ledse  then  in  force,  but  Aere  is  scant  evidence  of  any 
knowledge  on  the  part  of  the  plaintiffs  of  the  amount  of' water  taken. 
The  plaintiffs'  agent,  who  was  the  son  of  one  of  the  plaintiffs,  said  in 
effect  that  he  thou^t  more  water  was  being  taken  than  was  covered 
by  the  leastesf,  but  did  not  know  how  much*  Fbr  many  years  prior  to 
1911  the  defendant  or  its  predecessors  received  from  the  canal  owners 
receipts  foi'  water  rentals  containing  the  following*  clause: 

"This  receipt  In  no  case  fncludea  damages  for  overdrafts  of  water,  unless  so 
stated  in  tbe  rec^pt,  tad  tken  ttie  amomitso  received,  and  the  time  for  which 
received,  will  he  specified.  In  giving  this  receipt  for  rent,  the  proprietors 
waive  no  elaim  for  overdrafts  of  water,  and  do  not  intend  thereby,  by  impli- 
cation or  otherwise,  to  consent  to  a  continuance  of  such  overdrafts  or  to  agree 
that  the  ^fuantity  drawn  is  only  what  tile  lessee  itr  entitled  to  nse." 

The  bills  rendered  after  19U  contained  a,  like  clause.  In  1907  the 
contract  mentioned  above  fully  recognized  the  terms  of  the  leases  and 
all  their  limitations.  The  taking  of  excess  water  cannot  be  said  to  have 
been  open  and  notorious,  or  even  under  a  claim  of  right.  In  view  of 
these  facts,  no  right  to  additional  surplus  waters  has  been  obtained  by 
prescription,  nor  has  a  practical  construction  favorable  to  the  defend; 
ant  been  made  out.  Th6re  is  no  opportunity '-to  invoke  the  doctrine  oiE 
practical  construction,  because  such  doctrine  is  applicable  only  in  case 
of  an  ambiguity,  and  here  there  was  none.  The  defendant's  claim  is 
directly  contrary  to  the  unambiguous  terras  of  the  leases, 

[4]  The  plaintiflfs  are  entitled  to  injimctive  relief.  The  instrumen- 
tality for  the  realization  of  power,  namely,  the  Varick  Cana!,  was  the 
property  of  the  plaintiffs,  subject  to  outstanding  Wases  for  the  use  of  a 
definite  ainount  of  water.  It  makes  no  difference  where  the  balance  of 
the  water  flowing  over  the  defendants  propejrty  comes  from,  whether 
it  is  due  to  an  increased  supply  of  water,  or  fin  enlargement  of  the 
basirt  from  which  the  canal  draws,  or  an  enlargement  of  the  headgates, 
or  a  failure  of  millowners  upstream  to  draw  their  quotas,  •  The  sur- 
plus has  not  been*  leased,  and  is  a  part  of  the  interest  retailed  by  the 
owners  of  the  canal.  The  defendant  must  stand  upon*  its  *  positive 
rights,  which  are  definitely  measured.  There  is  no  way  that  tfiis  prop- 
erty right  of  the  plaintiffs  can  be  protected,  except  by  injufiction.  The 
flow,  of  water  xnay,  of  course,  to  a  certain  extent  be,  regulated,  at  the 
gates;  but  it  cannot  be  regulated  so  that  only  a. specific  quantity  will 
flow  past  each  millowner's  intake.  A  proper  case  is  made  out  for  in- 
junctive relief,  to  protect  the  plaintiffs'  rights  as  owners. 

[5]  As  to  damages,  the  question  is  much  more  difficult.  The  .r^^^^ee 
has  Sound,  as  is  <toubt1ess  the  case,  that  if  the  particular  water  used 
by  the  defendant  had  not  been  employed  by  the  plaintiffs,  it  would 
have  flowed  over  the  spillway  back  into  the  Oswego' river.  If  it  were 
incumbent  upon  the  plaintiffs,  in  order  to  recover  money  damages,  to 
prove  that  the  defendant  has  prevented  the  plaintiffs  from  makJng  some 
use  of  the  water  which,  except  for  defendant's  acts,  they  would  have 
made,  it  must  be  conceded  that  they  have  failed.  There  is,  however, 
another  kind  of  damage — for  example:    When  a  person  wongfully 
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occupies  real  estate^  a  recovery  can  be  had  for  a  sut^stantial  amount, 
without  showing  that  the  owner,  except  for  the  defendant's  occupancy, 
actually  would  have^  used  the  land.  In  this  case,  the  defendant  re- 
peatedly says  that  tiiis  surplus  could  not  have  been  used  by  the  defend- 
ant, but  must  necessarily  have  passed  out  over  the  spillway.  As  to  this 
particular  water,  after  reaching  defendant's  latid,  this  is  true.  Never- 
theless, the  plaintiffs  might  have  rented  to  other  millowners  higher  up 
on  the  canal  the  use  of  surplus  waters,  subject,  of  course,  to  the  prior 
use  of  the  50  runs  of  first-clajss  water  and  the  17  runs  of  second-class 
water.  Such  a  use  might  well  be  designated  as  a  use  of  third-class 
water,  as  has  been  done  upon  the  trial  of  this  case. 

[S]  We  look  upon  this  case,  not  as  one  where  the  defendant  has 
merely  used  water  which  was  about  to  lose  its  efficacy  through  a  futile 
fall  into  the  river,  but  as  a  case  where  there  has  been  an  unwarranted 
use  by  the  defendant  of  a  part  of  tfie  plaintiffs'  appliance  or  instru- 
mentality for  the  realization  of  power.  Therefore  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  power  used  by  the  defendant  as  dam- 
ages sustained  by  the  plaintiffs.  De  Camp  v.  Bullard,  159  N.  Y.  450, 
54  N.  E.  26;  Bunke  v.  New  York  Telephone  Co.,  110  App.  Drv.  241, 
97  N.  Y.  Supp.  66,  affirmed  188  N.  Y.  600,  81  N.  E.  1161.  The  ref- 
eree's finding  of  $10,000,  as  the  value  of  excess  water  power  used  by 
the  defendant,  does  not  justify  an  award  of  damages  in  that  amount, 
without  an  amendment  of  the  complaint,  as  the  plaintiffs  have  only 
asked  for  $8,200  damages  in  their  complaint. 

[7]  The  defendant  also  asserts  that  it  is  entitled  to  a  recovery  of 
damages  against  the  plaintiff  for  injury  due  to  the  negligent  failure  of 
the  canal  owners  to  furnish  a  canal  capable  of  supplying  at  all  times 
the  full  amount  of  water  covered  by  the  defendant's  leases.  The  spe- 
<:ific  condition  complained  of  is  that  the  canal  is  not  large  enough  to 
furnish  the  necessary  supply  of  water  when  there  is  a  large  quantity  of 
ice,  which  can  only  be  flushed  through  the  canal  by  a  greater  current. 
The  findings  contained  in  the  decision  of  the  learned  referee  include  the 
damages  but  fail  to  state  definitely  that  all  or  any  specific  part  of  the 
<lamages  was. due  to  fault  on  the  canal  owners'  part.  The  Cummings 
judgment  is  not  res  judicata  in  this  action,  but  the  duty  of  the  canal 
owners  to  other  leasees  similarly  situated  is  there  adjudicated  in  the 
following  language: 

"That  it  is  the  duty  of  Oarrington  &  Pardee  to  enlarge  the  slse  of  the  said 
Varick  Canal,  and  also  of  the  gates  and  openings  at  the  head  of  it,  if  neces- 
sary, as  soon  as  practicahle,  to  such  extent  as  shall  be  snfficieiit  to  pass  a  full 
supply  of  water  for  the  50  runs  of  first-class  water,  and  also  for  at  least  the 
17  runs  of  second-class  water,  which  are  already  leased  by  them,  and  so  con- 
trol and  regnlate  the  iame  as  to  pass  at  all  times  the  water  of  said  ri^er  to 
the  extent  necessary  for  the  full  supply  of  said  67  runs  of  WEt»,  and  It  is 
hereby  adjudged  and  decreed  that  said  Garrington  &  Pardee  make  audi  en- 
largement, and  control  and  regulate  the  said  canal  accordingly/* 

The  decision  in  the  present  case  implies  that  injury  has  resulted  to 
the  defendant  to  some  extent  through  a  negligent  failure  to  supply  usa- 
ble water  as  leased,  but  the  findings  are  too  indefinite  to  base  a  judgment 
on  them..  This  can  be  corrected  upon  a  new  trial,  if  such  negligence 
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and  damage  is  found  to  have  occurred.    Judgment  reversed  upon  the 
law  and  the  facts,  and  new  trial  granted,  without  costs. 

Judgment  reversed  on  the  law  and  the  facts,  and  new  trial  granted 
before  the  same  referee,  without  costs.  The  twenty-fifth  finding  of 
fact  is  disapproved  and  reversed,    All  concin:. 


(U8  MISC.  Eep.  729)  ,^  ^  ^^^^^^  ^^^^^^ 

la  re  MaoLEAN. 
(Surrogate's  Court,  Westchester  Ck>imt7.  -  June  1,  1922.) 

1.  Wills  «==>466— Ths  words  "my  sxecstors  and  trustses"  held  Intended  as  de- 

scrlptio  persons,  and  not  to  require  trustees  and  sxeeators  to  be  the  same 
persons. 

Tlie  words  "my  executors  and  trustees  "  referring  to  the  persons  named 
In  a  clause  of  a  wUl  and  running  through  the  will,  held  merely  intended 
as  words  descriptio  personse,  so  that  the  executors  and  trustees  need  not 
be  the  same  peraou%  particularly  since  sucoeesiTe  decisions  of  the  Supreme 
Court,  involving  settlement  of  accounts  of  executors  and  trustees,  have 
destroyed  such  identity. 

2.  Lost  Instruments  ^»5-£urroflate  may  take  proof  ef  lost  Instrument  appelat- 

ing exeoutor. 

Where  a  will  provided  that  surviving  executors  might  appoint  a  suc- 
cessor in  case  of  death,  resignation,  or  incapacity  of  on^  of  them,  by  an 
instrument  in  writing,  and  such  instrument  was  prepared  by  the  sole 
surviving  executor  and  lost,  under  Surrogate's  Court  Act,  f  20^subd.  11, 
as  well  as  section  40,  held^  that  the  surrogate  could  take  proof  of  such 
writing  as  a  lost  Instrument 

.8^  Executors  and  administrators  ^s»37(l)— Appointment  of  executor  by  sole  sur- 
viving exeoutor  under  will  provisions  hsid  valid. 

Where  a  will  provided  that .  surviving  executors  should  designate  a  suc- 
cessor to  one  dying,  resigning,  or  becoming  disqualified,  in  view  of  Sur- 
rogate's Court  Act,  S  20,  subds.  6,  ll^  and  sections  40  and  157,  held,  that 
the  Surrogate's  Court  should  enter  a  nunc  pro  tunc  order  or  decree  af- 
firming the  acts  of  an  executor  appointed  b^"  such  a  writing  by  the  sole 
surviving  executor,  and  that  the  designation  of  an  executor  by  a  lost 
paper,  of  which  a  copy  had  been  duly  proved,  was  effectual  by  virtue  of 
such  writing,  and  the  executor  appointed,  thereby  became  vested  witl^ 
authorities  and  powers  of  an  executor  under  the  will,  and  said  copy  should 
be  deemed  filed  nunc  pro  tunc  and  letters  issued. 

4.  Trusts  4&s9l69(2)— Power  of  executors  and  trustees  to  appoint  successor  to 
trustoe  held  abdicated  by  a  deadlock  between  survlylng  trustees,  resulting  In 
eourt's  assuming  authority  te  appoint. 

The  power  of  executors  and  trustees  to  appoint  successor  trustiaeB  un- 
der a  clause  of  a  will  held  abdicated  by  a  deadlock  between  the  surviving 
trustees,  which  resulted  in  appointments  by  the  court,  which  asserted 
concurrent  power  to  appoint  a  successor,  except  in  case  of  one  trust,  where 
power  to  appoint  successor  has  not  been  taken  up  by  the  Supreme  Court 
or  Surrogate's  Court,  but  remains  vested  in  tbd  sole  administering  trustee, 
but  not  in  him  as  executor.  *  ... 

In  the  matter  of  the  application  of  Qiarles.  F.  MacLean  for  letters 
testamentary  in  the  estate  of  Samuel  J.  Tilden,  deceased.  Letters 
granted.  ,/ 

•  ^sdFor  otli6r  cases  see  Mine  topic  A  KBY-NUMBBR  la  «11  Ksy-Numbored  Dise8ti;4  Indeaee 
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R.  Emmet  Digney,  of  White  Plains  (Henry  W.  Jessup,  of  New 
York  City,  of  counsel),  for  petitioner. 

Beekman,  Menken  &  Griscom,  of  New  York  City,  for  respondent 
Partridge. 

Strong  &  Mellen,  of  New  York  Gity  (W.  J.  Killea,  of  Albany,  of 
counsel),  for  respondent  Sabin. 

David  O.  Decker,  of  New  York  City,  for  Paine's  executors. 

SLATER,  S.  This  is  an  application'  for  letters  testamentary  to  is- 
sue to  Charles  JF.  MacLean,  who  claiips  the  right  to  such  letters  by 
virtue  of  his  designation  by  an  instrument  in  writing,  purporting  to 
have  been  executed  by  George  W.  Smith,  as  sole  surviving  executor, 
on  the  18th  day  of  February  1919,  pursuant  to  his  authority  contained 
in  the  sixth  clause  of  decedent's  will,  which  reads  as  follows: 

"In  case  of  the  death,  resignation  or  incapacity  of  either  of  my  Mid  execu- 
tors and  trustees,  the  survivors  of  them  shall  immediately  appoint  a  sue- 
cessor  by  an  instrument  in  writing  under  their  hands  and  seals  and  upon 
such  appointment  being  made  the  person  so  appointed  shall  thereupon  be- 
come and  be  invested  with  all  the  rights,  power  and  authorities  conferred 
by  an  executor  and  trustee  hereby  appointed." 

The  answer  of  Charles  H.  Strong  ^sks  the  court  to  construe  the  sixth 
and  eighth  clauses  of  the  will.  The  eighth  clause  of  the  wiU,  relating 
to  powers  of  executors  and  trustees,  is  as  follows : 

"My  said  exebutors  and  trustees  are  directed  to  constitute  the  trusts  for 
specific  persons  hereinafter  more  particularly  described  and  defined.  My 
said  executors  and  trustees  shall  be  trustees  of  the  special  trusts  by  them  so 
constituted;  but  the  said  trusts  shall  be  distinct  and  separate  from  the 
general  trust  under  this  instrument.  In  their  capacity  of  trustees  of  trusts 
for  specific  persons,  they  shall  have  power  to  manage  the  several  trusts;  to 
collect  the  income  thereof,  and  to  apply  the  same  as  herein  directed ;  to  sell 
in  their  discretion  the  securities  and  to  invest  the  proceeds  thereof." 

The  will  of  Gov.  Tilden  Avas  originally  proved  in  this  court  and  let- 
ters testamentary  issued  on  the  20th  day  of  October,  1886,  to  George 
W.  Smith,  John  H.  Bigelow,  and  Andrew  H.  Green,  the  persons  origi- 
nally named  as  executors  in  said  will.  They  qualified  as  such  later, 
the  several  trusts  were  set  up,  and  they  acted  as  trustees  of  the  various 
trusts  created  by  the  will.  They  were  defendants  in  the  action  brought 
to  set  aside  the  so-called  "library  trust"  in  said  will,  which  successfully 
impugned  the  validity  of  the  testator's  main  provision.  Matter  of 
Tilden  v.  Green  (Oct.  1891)  130  N.  Y.  29,  28  N.  E.  880,  14  L-  R-  A. 
33,  27  Am.  St.  Rep.  487. 

Thereafter  an  agreement  was  made  between  the  representatives  of 
the  estate  and  the  Tilden  trust  and  the  heirs  of  Samuel  Jones  Tilden, 
which  resulted  in  diectuating  in  part  the  testator's  desire.  The  result 
is  the  Tilden  donation,  forming  part  of  the  New  York  Public  Library. 
There  was  also  an  accounting,  the  executors'  account  being  judicially 
settled,  as  well  as  that  of  the  trusts  created  under  the  will. 

Upon  the  death  of  Andrew  H.  Green,  acting  under  this  sixth  clause 
of  the  will,  the  survivors  appointed  Lewis  V.  F.  Randolph,  as  successor 
executor,  and  this  appointment  was  authenticated  by  the  surrogate  of 
Ibis  cotmty,  who  issued  letters  testamentary  to  him  on  July  23^  1904. 
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John  H.  Bigdow  died  on  or  about  the  1st  day  of  December,  1911, 
and  the  survivors,  Mr.  Randolph  and  Mr.  Smith,  were  unable  to  agree 
upon  a  successon  Mr.  Smith  made  an  application  in  the  Supreme 
Court  of  New  York  County  to  appoint  a  third  trustee  and  break  the 
deadlock.  His  application  was  granted,  and  the  result  was  that  former 
Justice  Charles  P.  MacLean  was  named  as  third  trustee.  No  appoint- 
ment was  made  of  a  third  executor,  so  that  at  the  date  of  that  appomt- 
ment  the  special  trusts  were  being  administered  by  Randolph,  Smith, 
and  MacLean,  and  the  executorial  duties  were  being  performed  by 
Smith  and  Randolph. 

It  was  proved  before  me  that  as  early  as  1910,  in  a  litigation  to  which 
all  the  persons  interested  in  the  estate  were  joined,  and  John  H.  Bige- 
low,  George  W.  Smith,  and  Lewis  V.  F.  Randolph  were  plaintiffs,  in 
the  Supreme  Court  of  New  York  County,  the  executorial  and  special 
trust  duties  had  been  differentiated,  and  crystallized  by  judicial  settle- 
ment of  the  separate  accounts  of  the  executors  and  of  the  trustees  of 
the  different  special  trusts.  The  report  of  the  referee,  Hamilton  Odell, 
appointed  to  hear  and  determine,  shows  that  the  executorial  duties 
had  been  fully  performed,  except  as  to  a  "collateral  inheritance  tax 
fund,"  a  so-called  "contingent  fund,"  and  the  publication  of  speeches, 
public  documents,  and  such  other  writings  and  ps^rs  of  the  decedent 
as  the  executors  were  authorized  to  collect  and  publish  under  the  forty- 
second  clause  of  the  will.  This  power  also  included  the  power  to  bum 
and  destroy  such  as  were  not  preserved  for  publication. 

The  "collateral  inheritance  tax  fund"  was  settled  and  the  balance 
distributed.  The  contingent  fund  was  reduced  to  the  amount  which 
the  executors  deemed  necessary  to  obtain  the  carrying  out  of  their 
remaining  duties  respecting  the  monument  and  publication  of  papers 
under  the  forty-first  and  forty-second  clauses  of  the  will,  and  the  spe- 
cial trusts  were  set  apart,  and  were  thus,  after  the  appointment  of  Jus- 
tice MacLean,  being  separately  administered  by  these  three  trustees, 
and  the  two  executors  were  still  in  possession  of  the  "contingent  fund" 
and  of  the  balance  of  the  books  and  papers  not  yet  published. 

As  if  a  fatality  pursued  this  estate,  the  joint  administration  of  Ran- 
dolph, MacLean,  and  Smith  was  not  co-operative  and  felicitous.  Sev- 
eral litigations  resulted.  One,  an  action  entitled  Susan  T.  Sabin, 
Plaintiff,  v.  Smith,  Randolph,  a'nd  MacLean,  as  Trustees  orf  the  two 
trusts  created  by  the  nineteenth  and  twentieth  articles  of  the  will, 
resulted  in  a  final  order,  dated  the  25th  day  of  June,  1917,  and  re- 
settled the  31st  day  of  October,  1917,  made  by  Mr.  Justice  Finch,  di- 
recting an  accounting  of  these  trusts,  and  upon  the  settlement  of  their 
accounts  that,  the  resignation  of  Lewis  V.  F.  Randolph  having  been 
presented,  Charles  H.  Strong  should  be  appointed  as  trustee  in  place 
of  Randolph  of  those  two  trusts,  to  take  effect  on  the  settlement  of  their 
accounts  as  trustees  thereof. 

There  was  offered  in  evidence  the  consent  to  the  entry  of  a  similar 
order  in  the  action  of  Anna  J.  Gould,  brought  coificidently,  so  that,  as 
a  result  of  the  actions  of  Gould  and  of  Sabin  against  the  trustees, 
Randolph  resigned  and  Charles  H.  Strong  was  appointed  and  is  now 
acting  as  trustee  of  the  Ruby  Paine  trust,  of  the  Gould  trust,  and  of 
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the  Sabiil  trust.  Thereupon  the  accounts  above  referred  to  having 
been  sent  to  Hon.  Henry  A.  Gildersleeve,  referee,  to  hear  and  deter- 
mine, another  action  which  was  pending,  to  which  Lewis  V.  F.  Ran- 
dolph, George  W.  Smith,  and  all  the  beneficiaries  under  the  will,  as 
well  as  the  comptroller  of  the  state  of  New  York  were  parties,  was 
similarly  referred.  See  judgment  signed  by  Justice  Finch  on  the  30th 
day  of  April,  1919. 

As  a  result  the  trustees  under  the  will  had  their  accounts  as  trustees 
settled  down  to  December  31,  1917,  the  date  of  the  resignation  of  Ran- 
dolph, and  Randolph  and  Smith  accounted  down  to  said  date.  These 
accounts  were  judicially  settled.  There  was  a  summary  statement  of 
each  of  the  special  trusts  being  administered  by  those  three*,  and  of  the 
executors*  account,  administered  by  Randolph  and  Smith.  The  judg- 
ment recited  the  resignation  of  Randolph  as  executor  and  his  relin- 
quishment to  George  W.  Smith>  as  the  surviving  executor,  of  all  the 
property  of  the  estate  of  Tilden  in  his  possession  or  under  his  control. 
The  judgment  provided  for  certain  payments  and  distributions  in  each 
of  the  trusts  and  out  of  the  contingent  fund  in  the  hands  of  the  execu- 
tors, which  was  stated  to  be  as  of  that  date — December  31,  1917 — 
$48,182.34.  Among  the  payments  was  a  payment  on  account-  of  the 
Tilden  monument  of  $3,000  to  William  Ordway  Partridge, 

It  is  to  be  noted  at  this  point  that,  in  respect  to  the  Hazard  trust,  the 
subsequent  death  of  Randolph  and  of  Smith,  and  the  fact  that  the  ap- 
pointment of  Charles  H.  Strong  did  not  relate  to  that  trust,  left  the 
petitioner,  Charles  F.  MacLean,  sole  trustee  of  that  special  trust,  and 
that  the  death  of  Smith  created  a  vacancy  in  the  other  special  trusts^ 
which  was  filled  by  this  court  by  the  appointment  of  Hon.  Isaac  N. 
Mills.  In  respect  to  the  executorship,  upon  the  going  into  effect  of 
the  judgment  aforesaid  on  the  30th  day  of  April,  1919,  George  W. 
Smith  remained  the  sole  surviving  executor. 

[1]  We  are  not  concerned  in  any  way  with  the  administration  of  the 
special  trusts,  except  to  show  that  there  has  been  a  segregation  under 
the  will,  which,  with  the  exception  of  its  reference  to  the  "trustees  of 
these  special  trusts,"  uses  the  term  "execiitors  and  trustees"  in  every 
reference  to  trust  and  executorial  duties  through  the  will,  which  might 
have  led  to  the  contention  that  it  was  the  testator's  intent  that  those  at 
all  times  who  were  executors  should  be  trustees,  and  those  should  be 
trustees  who  were  executors.  In  order  to  avoid  any  future  complica- 
tion in  this  case,  I  was  asked  to  construe  paragraphs  sixth  and  eighth. 

I  am  inclined  to  hold  and  do  hold  that,  whatever  may  have  been  the 
intent  of  the  testator,  yet  by  successive  adjudications  in  the  Supreme 
Court  in  three  different  actions,  resulting  in  judicial  settlements  of 
the  accounts  of  the  executors  and  of  the  trustees  of  thp  special  trusts, 
this  intent  of  continuous  identity  of  the  persons  who  were  executors  to 
be  the  trustees  of  the  trusts  under  the  will  has  been  interrupted  and 
put  an  end  to,  so  that  just  before  the  death  of  Mr.  Smith  he  was  the 
sole  survivin.e:  executor.  He  and  Justice  MacLean  were  the  two  trus- 
tees of  the  Hazard  trust.  He  and  Justice  MacLean  and  Mr.  Stiong 
were  the  three  trustees  of  the  Sabin,  Paine,  and  Gould  trusts.  There 
was  no  identity  of  the  personnel  of  the  executorship,  or  of  any  of  these 
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Special  trusts,  and  I  hold,  furtiier,  that  the  words  ''my  executors  and 
trustees/'  referring  to  the  persons  naxned  in  the  second  clause  of  the 
will,  and  running  through  the  will,  were  merely  intended  by  the  testa- 
tor as  words  descriptio  personae. 

[2]  To  this  proceeding  before  me  are  joiaed  all  the  persons  possibly 
or  contingently  interested  in  the  only  fund  in  the  hands  of  the  executor 
Smith  at  the  time  when  he  made  this  appointment  sought  to  be  estab- 
lished before  me  and  to  be  authenticated  by  letters  testamentary,  the 
so-called  "contingent  ftmd."  This  "contingent  fund,"  set  apart  upon 
the  completion  of  the  second  action  above  referred  to,  was  deemed  suf- 
ficient to  pay  the  administration  expenses,  including  the  commissions 
of  the  executors,  and  to  pay  for  the  erection  of  the  monument  in  the 
•city  of  New  York. 

At  the  time  of  his  death  Mr.  Smith  had  been  engaged  upon  this  par- 
ticular matter  with  intense  devotion  and  with  little  substantial  success, 
until  he  had  secured  a  statue  designed  by  William  Ordway  Partridge, 
the  sculptor,  and  then  commenced  his  efforts  to  secure  the  acceptance 
of  the  statue  by  the  Municipal  Art  Commission  of  the  City  of  New 
York,  and  the  still  more  difficult  task  of  securing  a  site  at  which,  if 
accepted  by  the  Art  Commission,  the  statue  could  be  placed. 

Mr.  Randolph  having  resigned  as  aforesaid,  and  having  thereafter 
died,  Mr.  Smith  was  the  sole  surviving  executor,  and  he  made,  under 
his  hand  and  seal,  an  instrument  in  writing,  reading  as  follows : 

"Whereas,  Lewis  V.  F.  Randolph,  as  one  of  the  execntors  of  the  will  of 
Samuel  J.  Tilden,  deceased,  has  resigned  as  such  executor;  and  whereas,  the 
method  for  the  appointment  of  an  execntor  In  the  place  and.  stead  of  said 
I^ewls  V.  F.  Randolph  as  such  executor  Is  provided  by  the  sixth  article  of 
the  will  of  Samuel  J.  TUden,  deceased,  as  follows:  'In  case  of  the  death, 
reslmiatlon  or  Incapacity  of  either  of  my  said  executors  f  nd  trustees,  the 
survivors  of  them  shall  Immediately  appoint  a  successor  by  an  Instrument  in 
wrltlniT  under  their  hands  and  seals ;  and  upon  such  appointment  hein?  made, 
the  person  so  appointed  shall  thereupon  become  and  be  Invested  with  all  the 
powers,  rights  and  authorities  confi&rred  upon  an  executor  and  trustee  here- 
"by  appointed' — ^I.  George  W.  Smith,  as  the  surviving  execntor  of  the  said  will 
of  Samuel  J.  TUden.  deceased,  do  hereby  appoint  and  designate  Charles  P. 
ItfacLean,  Esq.,  of  the  city,  county  and  state  of  New  York,  as  a  successor 
executor  of  said  will  In  the  place  and  stead  of  the  said  Lewis  V.  F.  Randolph. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  eighteenth 
day  of  February,  oiie  thousand  nine  hundred  and  nineteen. 

•*Geo.  W.  Smith.    [Seal.] 

*^n  Presence  of  Emma  A.  F.  Smith.** 

This  was  witnessed  by  Mrs.  Smith,  and,  as  appears  by  the  testimony 
before  me,  Mr.  and  Mrs.  Smith  called. upon  Justice  MacLean  and  de* 
livcred  the  original  instrument  to  him.  A  copy  was  sent  to  Mr.  Cahill, 
who  had,  upon  the  appointment  of  Mr.  Randolph  as  trustee,  become  the 
clerk  and  bookkeeper  of  the  Tilden  estate,  and  who  had  copies  of  all 
the  papers  in  his  office.  This  copy,  delivered  that  day,  in  the  handwrit- 
ing of  Mr.  Smith,  to  Mr.  Cahill,  is  the  one  produced  before  me  and 
filed  in  the  Surrogate's  Court,  and  proved  as  a  copy  of  the  original. 
The  original,  it  is  testified,  was  taken  to  the  New  York  Life  Insurance 
&  Trust  Company,  where  the  executor's  account  was  on  deposit,  as  dis- 
tinct from  the  special  trust  accounts.  It  was  exhibited  to  the  appro- 
priate officers  in  the  trust  company,  Mr.  Parrish  and  some  one  else» 
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and  Justice  MacLean's  signature  as  executor  was  registered,  and  it  ap- 
pears that  checks  signed  by  Smith  and  MacLean  were  honored  by  the 
bank  subsequently.  This  original  paper  has  been  lost.  Although  dili- 
gent search  has  been  made  for  it,  it  cannot  be  found. 

It  is  contended  on  behalf^  of  the  petitioner,  and  I  think  properly,  that 
the  surrogate  has  power  to  take  proof  of  this  instrument  as  of  a  lost 
instrument,  in  the  exercise  of  his  powers  under  section  20  of  the  new 
Surropte's  Court  Act  (Laws  1920,  c,  928).  Subdivision  11  thereof 
provides  that: 

"With  respect  to  any  matter  not  expressly  provided  for  in  the  foreg<tog  sub- 
dirlsions,"  the  surrogate  has  power  "to  proceed,  in  all  matters  subject  to  the 
cognizance  of  his  court,  according  to  the  course  and  practice  of  a  court  hav- 
ing by  the  common-law  Jurisdiction  of  such  matters,  except  as  otherwise  pre- 
scribed by  statute" 

— as  well  as  under  section  40  of  the  Surrogate's  Court  Act,  which  is 
the  section  conferring  jurisdiction  and  powers.  In  a  court  of  common 
law,  where  the  writing  containing  or  constituting  the  primary  evidence 
of  the  fact  to  be  proved  is  satisfactorily  shown  to  be  lost  or  destroyed, 
without  the  fault  of  the  party  desiring  to  prove  the  fact,  secondary  evi- 
dence becomes  admissible.  See  New  Yoric  cases  cited  at  page  1024,  § 
1 3 1 5  (E),  Corpus  Juris,  vol.  22. 

[3]  Now  this  particular  form  of  appointment  of  e&cecutor  is  not 
prescribed  by  statute,  as  to  the  manner  in  which  it  shall  be  done,  nor  as 
to  the  manner  in  which  it  shall  be  effectuated.  The  cases  in  actual  prac- 
tice are  more  concerned,  as  far  as  I  have  been  able  to  ascertain,  with  the 
desis^nation  of  a  successor  trustee,  or  a  new  trustee.  Matter  of  Runk 
v.  Thomas,  200  N.  Y.  447,  94  N.  E.  363.  The  provisions  of  the  Surro- 
gate's Court  A^t  appear  to  relate  to  only  two  dasses  of  executor  to 
receive  letters  testamentary:  The  first,  where  the  executors  were 
designated  in  the  will  itself,  and  were  deemed  to  renounce  by  statutory 
provision  covering  the  case,  in  case  they  did  not  qualify  within  a  given 
time  after  the  probate  of  the  Will.  The  second  class  was  of  persons 
named  as  original  executors  by  some  one  given  that  power  by  the  will, 
which  itself  named  no  executor.    Hartnett  v.  Wandell,  60  N.  Y-  346, 

19  Am.  Rep.  194.  These  also  required  to  be  appointed  and  to  qualify 
within  a  giyen  time  (section  157,  Surrogate's  Court  Act),  but  no  provi- 
sion can  be  found  in  statute  covering  the  time  within  which,  or  the 
manner  in  which,  the  designation  of  a  successor  executor,  as  contem- 
plated in  the  sixth  clause  of  this  original  will,  must  be  exercised  or  ef- 
fectuated. 

Therefore  section  20,  subd.  11,  and  section  40  of  the  Surrogate's 
Court  Act  seem  to  me  to  be  applicable,  and,  as  subdivision  6  of  section 

20  gives  me  the  right  to  enter  as  of  a  former  time  the  decree  or  order 
of  my  court,  and  as  it  is  satisfactorily  proved  before  me  that  the  only 
respect  in  which  at  the  time  it  was  necessary  that  the  acts  of  Justice 
MacLean  as  executor  should  be  recognized  and  acted  upon  related  to 
his  signature  of  checks  in  the  New  York  Life  Insurance  &  Trust  Com- 
pany account,  which  company  had  notice  and  knowledge  of  his  appoint^ 
raent,  and  in  his  negotiations  with  Mr.  Smith  and  the  scu^tor  relating 
to  the  completion  and  erection  of  the  monument  upon  an  appropriate 
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site,  I  shall  hold  that  the  designation  of  Justice  MacLeanby  a  lost 
paper  writing,  of  which  a  copy  has  been  duly  proved  before  me,  exe- 
cuted by  Mr.  Smith,  witnessed  by  Mrs.  Smith,  delivered  to  Justice  Mac- 
Lean  on  or  about  die  18th  day  of  February,  1919;  was  effectual,  and 
that,  by  virtue  of  such  written  appointment  made  within  the  intent  of 
clause  sixth  of  the  will  by  Geoi^e  W.  Smith  as  sole  surviving  es^ecutor, 
Oiarles  F.  MacLean  became  vested  with  the  authorities  and  powers  of 
an  executor  under  the  will,  an4  that  said  copy  shall  be  deemed  filed 
nunc  pro  tunc  as  of  the  18th  day  of  February,  1919,  and  that  letters 
testamentary  may  now  issue  from  this  court  to  Charles  F.  MacLean, 
the  sole  surviving  executor. 

[4]  But  I  shall  hold,  answering  the  appeal  to  my  power  to  construe 
this  will,  that  the  power  to  appoint  successor  trustees,  given  by  the  sixth 
clause  of  the  will  and  vested  in  "my  executors  and  trustees,"  by  said 
clause  has  been  abdicated  by  the  deadlock  between  the  surviving  trus- 
tees R^mdolph  and  Smith.  Thereupon  it  was  exercised,  first,  by  the 
Supreme  Court  in  New  York  County,  which  in  the  appointment  of 
Justice  MacLean  to  succeed  John  H.  Bigelow,  and  in  the  appointment 
of  Charles  H.  Strong  to  succeed  Lewis  V.  F.  Randolph,  has  taken  up 
into  the  judicial  power  of  the  state  this  power;  and,  second,  this  court 
also  asserted  its  concurrent  power  to  appoint  a  successor,  which  it 
exercised  upon  the  death  of  Mr.  Smith  by  appointing  Hon.  Isaac  N. 
Mills  as  the  third  trustee  of  the  specific  trusts  involved  in  the  proceed- 
ing then  before  this  court;  i.  e.,  the  Sabin  and  Gould  trusts-  When 
letters  testamentary  issue  to  Charles  P,  MacLean  under  the  decree  to 
be  made  in  this  proceeding,  he  will  have  no  power  to  appoint  successor 
executors,  who  will  have  power  as  trustees,  save  only  in  the  Hazard 
trust,  of  which  he  is  now  the  sole  trustee,  and  in  which  the  power  to 
appoint  a  successor  has  not  been  taken  up  by  the  Supreme  Court,  or  the 
Surrogate's  Courts  and  remains  imdivested  in  the  sole  administering 
trustee,  but  not  in  him  as  executor.  And  I  further  hold  that,  by  virtue 
of  the  provisions  of  the  will  itself,  clause  fifth  thereof,  no  bond  need  be 
required  in  the  premises  of  said  Charles  F.  MacLean. 

Submit  decree,  accordingly.  Letters  testamentary  will  issue  as  di- 
rected. 

Decreed  accordingly. 


ai8  MUh!.  Rep.  43Q> 

la  re  TIPPLE. 

(Surrogate's  Court,  Oolmnbla  County.    Aprfl.  1922.) 

1.  Exeoators  aad  administrators  «==>85(5i/4)-^a  procetdlat  under  Surrovate's 

Coyrt  Act  for  possession  of  property  olalned  by  respondent,  the  burden  ef 
proof  Is  on  petitioner. 

In  a  discovery  proceeding?  by  lejtal  representative  of  decedent,  under 
Surrogate's  Court  Act,  (  205.  to  obtain  possesstoii  of  property  In  the  re- 
spondent's cnstody  and  control,  and  to  which  reflpradent  asserts  title,  tb» 
bnrden  of  proof  is  on  the  petitioner. 

2.  Exeovtors   and   administrators  <s=»85(8)— In   discovery  proceedlna.   Involving 

title  to  property,  the  decree  will  be  for  the  respondent,  who  Is  found  to  have 
soetahied,  nnnocessartly,  burden  of  proof. 

In  a  discovery  proceedinj?  by  legal  represeotatlTe  of  decedent,  tinder 
Surrogate's  Court  Act,  {  206,  on  a  finding  by  the  court  that  as  beti^eeaa 

«s»For  other  ca«M  see  same  topic  ft  KKT-NUMBBR  in  aU  Key-Numbered  Dlseett  A  Indezei 
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tbe  pftrties  tbe' title  to  all  the  property  involved  was  in  tiie  respandent* 
who,  though  not  required  by  law  so  to  do,  has  sustained  the  burden  ot 
proof,  it  will  be  decreed  accordingly. 

In  the  matter  of  the  application  of  Jacob  P.  Tipple;  as  executor,  for 
the  examination  of  Mamie  Tipple  under  the  provisions  of  section  20S 
of  the  Surroga.te*s  Court  Act.    Decree  for  respondent 

R.  M.  Herzberg,  of  Hudson,  for  executor. 

Daniel  V.  McNamee,  of  Hudson,  for  Mamie  Tipple. 

WHITBECK,  S.  This  is  a  discovery  proceeding  under  section  20S 
of  the  Surrogate's  Court  Act.  The  petitioner  claims  tiie  right  to  a 
portion  of  the  balance  of  a  bank  deposit  standing  in  the  name  of  the 
'•espondent,  and  which  was  made  by  her  on  or  about  April  4,  1921,  and 
which  was  the  proceeds  of  a  check  of  $600,  drawn  to  the  order  of  the 
decedent,  and,  as  claimed  by  respondent,  was  given  to  her  by  decedent. 
Petitioner  claims  also  certain  unregistered  United  States  Victory  and 
Liberty  bonds,  which  appear  to  be  in  respondent's  possession,  and 
which  she  claims  were  given  to  her  by  decedent  in  the  month  of  Janu- 
ary, 1921.  Decedent  died  October  20,  1921.  Respondent  has  filed  an 
answer,  setting  up  ownership  of  these  items,  claiming  them  by  gift. 

[1]  The  case  proceeded  as  a  trial,  the  respondent  having  been 
examined  and  cross-examined,  and  other  testimony  and  proof  having 
been  submitted  by  the  respective  parties.  As  the  trier  of  fact,  I  find 
no  difficulty  in  reaching  a  prompt  conclusion  as  to  my  duty  in  the  case. 
The  only  point  of  interest  as  a  question  of  law  is  that  suggested  by 
petitioner's  counsel,  that  the  burden  of  proof  rests  upon  the  respondent, 
who  cites  Matter  of  Schwartz's  Estate,  87  Misc.  Rep.  559,  151  N.  Y. 
Supp.  374.  In  that  case  the  respondent' had  possession  of  a  savings 
bank  passbook  in  the  name  of  decedent,  the  possession  of  which  the  ad- 
ministrator sought  in  the  proceeding ;  the  respondent  claimed  that  one 
of  the  deposits  or  credits  shown  on  this  book  was  in  fact  respondent's 
own  money,  and  had  been  deposited  to  decedent's  credit  through  error 
and  mistake. 

Counsel  in  this  case  agreed  that  the  burden  of  proof  rested  upon- 
respondent,  and  the  surrogate  acted  upon  that  principle,  and  properly 
so,  I  believe,  as  respondent  virtually  stood  in  the  position  of  a  claimant 
against  the  estatp.  The  proceeding  took  the  form  it  did  only  because 
respondent  had  possession  of  the  decedent's  bank  book.  In  Matter 
of  Bunt,  96  Misc.  Rep.  114,  160  N.  Y.  Supp.  1118,  it  was  stated  by 
the  surrogate  that  "the  burden  of  proving  that  the  property  in  question- 
belonged  to  the  estate  is  upon  the  petitioner,"  and  Judge  Heaton,  in- 
his  new  work,  Heaton  on  Surrogate's  Courts  (4th  Ed.)  p.  1148,  cites 
this  case  as  authority  for  the  principle.  A  reference  to  the  opinion  in 
that  case  shows,  however,  that  the  surrogate  relied  upon  a  legal  pre- 
sumption existing  in  respondent's  favor,  and  which  he  found  had  not 
been  overcome. 

Howe\'er,  in  the  case  now  before  me,  the  situation  is  not  luiusuat 
or  complicated,  as  in  each  of  those  cited  above,  for  here  it  is  simply  an 
effort  by  the  legal  representative  to  obtain  possession  of  property  no^ 
in  the  custody  and  control  of  respondent,  title  to  which  she  asserts- 
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If  such  a  remedy  were  sought  in  an  action,  I  am  convinced  that  the 
plaintiff  would  be  required  to  sustain  the  burden  i  and  I  see  no  reason 
why  the  form  of  this  proceeding  should  change  the  rule,  as  this  pro- 
ceeding has  now  developed  into  a  trial  to  determine  title. 

[2]  As  to  the  bonds  in  question,  the  respondent  has  clearly  sustained 
the  burden  of  proof,  if  it  rests  upon  her.  As  to  the  money  claimed, 
1  feel  that  she  has  likewise  sustained  this  burden,  though  perhaps 
•with  less  force  and  weight.  As  above  indicated,  I  do  not  believe  she 
is  required  by  law  to  do  this. 

The  question  of  title  being  in  issue,  I  am  empowered  to  determine  the 
same,  and,  as  between  the  parties  to  this  proceeding,  find  that  the  title 
to  all  of  the  properties  above  mentioiled  was  ip  tke  respondent  at  the 
time  of  the  decedent's  death.  No  costs.  Prepare  order  or  decree  ac- 
cordingly. 

Decreed  accordingly. 


ai8  Misc.  Rep.  725) 

la  re  DORRITVS  Wli-L. 

(Surrogate's  Oourt,  WeBtchester  County.    June  1,  1922.) 

1.  Wnu  ^s^TEIi-^vwer  of  •irroaatB  to  probato  lost  or  'tfoatroyed  wills  It  statu- 

iory. 

Power  of  a  surrpiBrate  to  probate  lost  or  destroyed  wills*  granted  under 
Surrogate's  Court  Act,  |  143,  Is  purely  statutory. 

2.  Wills  <Si=»l73— Will  partly  dsfttroyed  without  dirsotloa  of  testatrix  not  legally 

revoked. 

Under  the  I>ecedent  Estate  Law,  (  84,  providing  that  a  cancellation  of 
a  will  must  be  with  the  intent  and  for  the  purpose  of  revoking  it  where 
a  testatrix  had  the  last  three  pages  of  her  will  contalnlm;  her  signature, 
with  the  names  of  the  attesting  witnesses,  removed  to  be  rewritten  with 
a  clause  added,  and  failed  to  si^  the  will  as  so  changed,  the  removal 
and  destruction  of  the  original  three  pages  containing  her  signatore  did 
not  amount  to  a  legal  revocation  of  the  wilL 

8.  Equity  4s=»l  l-^'Fraud''  deflasd. 

"Fraud,"  in  equity,  Includes  all  acts  or  omissions  whleh  Involve  a  breach 
of  duty,  or  trust  or  confidence  reposed,  i^d  are  injurigns  to  another. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Fraud.]  .  . 

4.  Wills  <ss»234— WIU  destroyed  without  oonseat  of  testatrix  held  "fraudulent- 

ly  destroyed.** 

Where  the  last  three  pages  of  a  will  were  removed,  and  a  clause  added, 
at  the  direction  of  the  testatrix,  who  failed  to  sign  the  will  as  Vdianged, 
the  destruction  of  the  removed  pages  was  fraudulent,  within  the  meaning 
of  Surrogate's  Court  Act,  §  143,  providing  that  a  lost  or  destroyed  will 
may  be  admitted  to  probate  in  the  Surrogate's  Court,  if  the  will  was 
'fraudulently  destroyed"  in  the  lifetinoe  of  the  testator;  no  positive  dis- 
honesty of  purpose  being  required  on  the  pajt  of  those  destroying  the 
will  to  show  constructive  fraud. 

5.  Wills  ^s>2a2^tatate   relating  to   probate  of  wills  fraudnlentty  destroyed 

should  be  liberally  eonstrued. 

Surrogate's  Court  Act  §  143,  providing  that  a  lost  or  destroyed  will 
may  be  admitted  to  probate  in  the  Surrogate's  Court,  if  the  will  was  in 
existence  at  the  testator's  death,  or  was  fraudulently  destroyed  In  his 
lifetime,  should  be  liberally  construed. 

^s»FQr  other  cases  see  same  topic  &  KET-NUMBEK  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


574  194'KBW  YOBK  BT^PPLEKONT  (SUr.  Ct 

a.  Wills  ^ss>2^i^V/m  III  part  fraHdHleatly  destroyed  held  adaiasllito  to  probata, 
on  presentatlcB  of  copy. 

Under  Surrogate's  Court  Act,  |  143,  providing  that  a  lost  or  destroyed 
will  may  be  admitted  to  probate  in  the  Surrogate's  Court,  if  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was  frabduloitly 
destroyed  in  his  litetime,  where  testatrix  had  the  last  three  pages  of  her 
will,  which  contained  her  signature  and  that  of  the  attesting  witnesses, 
removed  in  order  to  change  the  will  by  the  addition  of  a  clause,  and  failed 
to  execute  the  will  as  changed  on  the  destruction  or  loss  of  the  three  pages 
so  ronoved,  the  Original  will,  as  provcid  by  a  copy  thereof,  which  con-' 
talned  the  signatures  of  the  testatrix  and  the  attesting  witnesses  in  the 
same  places  they  occupied  on  the  original  instrument,  will  be  admitted  to 
probate. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Annie 
M.  Dorrity,  deceased.  On  application  to  probate  paper  writing  as  a  will 
of  the  deceased.    Probate  decreed. 

Arthur  Rowland,  of  Yonkers,  for  petitioner, 

John  C.  Ten  Eyck,  of  New  York  City,  special  guardian. 

SLATER,  S.  This  is  an  application  to  prove  a  paper  writing  under 
section  143.  of  the  Surrogate's  Court  Act  (formerly  sections  2613 
and  .1865  of  the  Code  of  Civil  Procedure). 

[t]  Where  the  will  "has  been  lost  or  destroyed,  by  accident  or  de- 
sign," an  action  to  establish  a  will  must  be  brought  in  the  Supreme 
Court,  pursuant  to  sections  200  and  204  of  the  Decedent  Estate  Law 
(Consol.  Laws,  c.  13),  formerly  section  1861  of  the  Code  of  Civil  Pro- 
cedure. Under  section  143  of  the  Surrogate's  Court  Act,  a  lost  or  de- 
stroyed will  may  be  admitted  to  probate  in  the  Surrogate's  Court,  if 
"the  win  was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime,  and  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  creditable  witnesses,  a  correct 
copy  or  draft  being  lequivalent  to  one  witness."  ,  The  genesis  of  these 
provisions  was  the  common  law  codified  and  placed  in  the  revised 
statutes  of  1830.  The  power  given  to  the  Surrogate's  Court  to  probate 
wills  in  existence  at  the  time  of  the  death  of  the  testator,  or  when 
fraudulently  destroyed  in  his  lifetime,  was  given  by  chapter  359  of 
the  Laws  of  1870.  The  surrogate's  power  is  purely  statutory.  Hatch 
V.  Sigman.  1  Dem.  Sur.  519:. Matter  of  Ascheim's  Will,  75  Misc.  Rep, 
434,  135  N.Y.  Supp.  515:  Matter  of  Granacher's  Will,  74  App.  Div. 
567.  77  N.  Y.  Supp.  748.  affirmed  174  N.  Y.  504, 66  N.  E.  1109;  Jcssup- 
Redfield  on  Surrogate's  Courts,  413,  414. 

The  revisors  of  the  Surrogate's  Court  practice  of  1914.did  not  see  fit 
to  ch^mre  the  condition  that  had  existed  since  1870.  I  know  of  no  rea- 
son why  concurrent  lurisdiction  should  not  be  given  to  the  surrogate,  so 
that  that  court  coulcl  probate  a  will  that  had  been  lost,  or  destroyed  by 
accident  or  design.  The  only  difference  would  be  that  statutory  proof, 
by  at  least  two  creditable  witnesses,  must  be  produced  in  the  Surro- 
gate's Court,  while  comtuon-law  proof  will  be  sufficient  in  the  Supreme 
Court  It  brings  to  light  the  opportunity  for  further  legislation  to  give 
added  power  to  the  surrogates  of  the  state. 

[2]  The  facts  of  the  instant  case  are  these:    The  testatrix  made  and 
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executed  a  la^  will  and  testament  on  Februarys  21,  1921/  It  is  the 
paper  writing*  sougiit  to  be  probated  in  this  proceedUng ^  lu  October, 
1921,  she  brotight  to  the  attprney  the  executed  paper  writing,  still  in 
the  sealed  envelope  in  which  it  had  been  placed  on  the  date  of  its  execu- 
tion, and  requested  her  attorney  to  add  a  provision  to  it.  She  did  not 
want  to  make  a  codicil.  The  attorney  broke  the  seal  and  directed  the 
office  stenographer  to  add  a  provision  to  it  The  stenographer  recopied 
the  last  three  sheets  of  the  executed  paper  writing,  with  a^  added 
clause  therein,  as  desired  by  the  testatrix.  It  was  2)out  4  O'clock  in 
the  afternoon,  and*  the  testatrix  said  she  would  wait  until  .the  work  was 
finished,  so  as  to  execute  the  papef  writing.  However,  before  the  work 
was  finished,  she  changed  her  mind,  and  told  the  attorney  she  would 
go  out  and  do  some  shopping  and  would  return.  As  a  matter  of  fact, 
she  never  came  back.  The  stenographer  took  the  executed  will  apart, 
removed  thp  Ia$t  tfiree  pages,  and  in  their  place  substituted  the  three 
new  typewritten  sheets,  and  tied  it  together  widi  a  red  cord.  The  three 
sheets  of  the  executed  document  contained  the  signature  of  the  testa- 
trix, the  attestation  clause,  and  the  signature  of  'the  witnesses.  The 
three  sheets  removed  from  the  originally  executed  paper  writing  were 
destroyed  or  lost.  The  stenographer's  memory  is  not  clear  nor  confident 
upon  this  point.  In  any  event,  they  hiave  disappeared,  and  have  never 
been  found. 

The  proof  is  that  the  stenographer  mislaid,  lost,  or  destroyed  the 
sheets  gf  the  executed  will,  unknown  to  the  decadent.  She  assumed 
that  the  testatrix  Would  wait,  as  she  was  informed,  and  that  the  new 
paper  writing  would  then  and  there  be  executed.  She  failed  to  com- 
prehend the  frailty  of  human  beings.  Later  on,  effort  was  made  by 
the  attorney  to  attend  at  the  home  of  the  .decedent  with  a  witness  de- 
sired by  her;  but,  before  this  had  been  done,  the  testatrix  left  the  city 
to  visit  in  Connecticut,  and  died  while  there.  It  is  undeniable  that  the 
testatrix  did  not  destroy  the  executed  will,  nor  was  it  destroyed  in  her 
presence,  or  by  her  direction,  or  with  her  consent  or  knowledge.  It 
follows  that  the  will  has  never  been  legally  revoked  or  canceled.  Sec- 
tion 34,  Decedent  Estate  Law.  That  it  has  been  destroyed,  or  lost, 
and  is  still  missing,  is  conceded.  The  evidence  clearly  established  that 
the  decedent  executed  a  will,  dated  February  21>  1921,  with  all  the 
formality  described  by  statute. 

[3]  The  equitable  doctrine  of  fraud  deals  with  those  manifold  vari- 
eties of  fraud  where  relief  is  required  for  the  purpose  of  substantial 
justice.  It  includes  all  acts,  or  admissions,  which  involve  a  breach  of 
a  duty,  or  trust  or  confidence  reposed,  and  are  injurious  to  another. 
Bouvier's  Diet.  1306;  1  Story,  Eq.  Juris.  a4th  Ed.)  256;  People  v. 
Kelly,  35  Barb.  444,  457;  Mills  v.  Smith,  65  Hun,  619,  19  N.  Y.  Supp. 
854-857. 

[4]  The  fraud  mentioned  in  section  143  of  the  Surrogate's  Court 
Act  is  a  fraud  upon  the  testatrix  and  the  persons  who  would  take  under 
the  will,  by  her  dying  intestate  when  she  meant  to  die  testate.  The 
will  was  destroyed  fraudulently  as  to  her  and  those  who  take  under  the 
will.  There  was  ne  actual  fraud,  nor  an  intention  to  profit  by  the 
destruction  of  the  will.  The  destruction  of  the  will,  without  the  knowl- 
edge or  consent  of  the  testatrix,  in  disregard  of  her  intention  and  to  the 
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injury  of  the  objects  of  her  bounty,  constitutes  constnictive  fraud,  and 
becomes  a  fraudulent  destruction,  within  the  meanins;  of  section  143 
of  the  Surrogate's  Court  Act.  Schultz  v.  Schultz,  35  N.  Y.  653, 91  Am. 
Dec.  88;  Early  v.  Early,  5  Redf.  376;  Voorhis  v.  Voorhis,  50  Barb.  119; 
Matter  of  Cosgrove's  Will,  31  Misc.  Rep.  422,  65  N.  Y.  Supp.  570; 
Matter  of  Gethins'  Will,  97  Misc.  Rep.  561, 163  N.  Y,  Supp.  39^;  Mat- 
ter of  De  Groot,  2  Con.  Sur.  210, 9  N.  Y.  Supp.  471. 

[5]  The  statute  should  have  a  liberal  construction*  Hook  v.  Pratt, 
8  Hun,  102.  No  positive  dishonesty  of  purpose  is  required  to  show 
constructive  fraud.  Forker  v.  Brown,  10  Misc.  Rep.  161,  30  N.  Y. 
Supp.  827.  The  facts  herein  cause  the  instant  case  to  be  distinguished 
from  Matter  of  Reififield's  Will,  36  Misc.  Rep.  472,  73  N.  Y.  Supp. 
808.  That  decision  serves  to  fortify  my  earlier  statement  that  the 
Surrogate's  Court  should  be  given  power  to  probate  wills  lost  by  acci- 
dent or  design.  In  the  instant  case,  there  was  the  "intervening  human 
agency  set  in  motion  to  have  brought  jfbout  its  destruction.** 

[8]  Unmistakable  evidence  as  to  all  the  facts,  in  a  clear,  distinct, 
and  convincing  form,  has  been  offered,  and  the  provisions  of  the  will, 
the  manner  of  execution,  and  its  publication  have  been  properly  made. 
Grant  v.  Grant,  1  Sandf .  Ch.  235 ;  Matter  of  Purdy's  Will,  46  Aop. 
Div.  33,  61  N.  Y.  Supp.  430;  Early  v.  Early,  supra;  Knapp  v.  Knapp, 
10  N.  Y.  276;  Perry  v.  Perry,  66  Hun,  629,  21  N.  Y.  Supp.  133;  Matter 
of  Kennedy's  Will,  167  N.  Y.  163,  60  N.  E.  442;  Harris  v.  Harris,  36 
Barb.  88. 

An  order  should  be  entered,  dispensing  with  the  testimony  of  the 
deceased  witness.'  The  draft,  or  true  copy,  of  the  executed  paper  writ- 
ing, the  original  five  sheets  of  the  executed  paper  writing,  and  the 
three  newly  typewritten  sheets,  with  the  added  paragraph,  were  all 
offered  and  received  in  evidence.  The  document  will  be  admitted  to 
probate,  and  as  it  appears  from  the  testimony  of  the  living  witness 
that  the  name  of  the  testatrix  and  the  names  of  the  witnesses  were 
on  the  original  instrument  in  the  same  places  as  they  appear  upon 
the  draft,  which  was  offered  in  evidence,  its  form  will  be  decreed  to 
be  that  of  the  draft,  or  true  copy,  of  the  executed  paper  writing. 

The  decree  will  recite  the  will  as  indicated.    Probate  decreed. 

Decreed  accordingly. 
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li  re  QROOTHAERT. 

Appeal  of  HARRY  COLLINS,  Ina 

(Supreme  Court,  Appellate  Dlylslon,  First  Department.    June  2,  1922.) 

1.  DIsooviry  ^:i»37— Examlattlon  of  defeMlant  for  parpote  of  framing  eonplaint 

not  allowed,  where  not  necessary  to  protect  plalntifY's  rights. 

Where  plaiDti£f's  affidavit  1^  an  application  under  Civil  Practice  Act, 
§  295,  for  examination  of  defendant  through  its  president,  and  to  compel 
the  production  of  books  and  papers  for  the  purpose  of  bringing  an  ac- 
tion to  recover  salary  and  damages  for  breach  of  a  contract  to  hlro  plain- 
tiff, showed  plaintiff  had  sufficient  knowledge  on  which  to  frame  his 
complaint,  and  was  uncertain  only  as  to  the  amount  of  profits  on  which 
to  base  his  claim  for  salary,  and  that  as  to  this  he  had  information  suffi- 
cient to  form  a  belief  and  to  enable  him  to  demand  the  maximum  amount 
poesiMe  to  recover,  the  application  will  be  denied ;  such  examination  not 
being  necessary  for  the  protection  of  plaintiff's  rights,  and  preservation 
of  testimony  thereon  being  likewise  unnecessary  therefor,  it  being  ap- 
parent that  defendant  and  its  records  and  its  president  will  be  subject 
to  the  power  of  the  court  and  within  reach. 

2.  Discovery  ^=»37— Examination  of  defendant  not  allowed  merely  to  ascertain 

exact  amount  potsiMe  to  recover. 

An  examination  of  defendant  in  order  to  ftrame  a  complaint  will  not 
be  allowed,  where  the  only  purpose  ia  to  ascertain  the  exact  amount 
plaintiff  may  recover,  if  successful. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Pierre  J.  Groothaert  for  examination  of  Harry  Col- 
lins, Inc.,  through  its  president,  before  trial,  and  the  production  of 
certain  books  and  papers.  From  an  order  of  the  Special  Terra,  deny- 
ing a  motion  by  defendant  to  vacate  an  order  granting  the  application, 
defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Leonard  M.  Wallstein,  of  New  York  City  (Ralph  M.  Frink,  of  New 
York  City,  on  the  brief),  for  appellamt. 

Max  Shlivek,  of  New  York  City  (Robert  J.  Blum,  of  New  York 
City,  of  counsel),  for  respondent. 

DOWLING,  J.  [1]  This  was  an  application  made  under  section 
295  of  the  Civil  Practice  Act  for  the  examination  of  the  defendant, 
through  its  president,  upon  10  specified  subjects,  and  for  the  production 
upon  said  examination  of  certain  books  and  papers  covering  the  busi- 
ness of  the  defendant  for  a  period  of  4  years.  The  moving  affidavit, 
upon  which  the  order  for  examination  was  made,  disclosed  that  plain* 
tiff  was  about  to  bring  an  action  against  the  defendant  to  recover  un- 
paid items  of  salary  covering  3  weeks  in  the  year  1920,  and  also  dam- 
ages for  the  breach  of  a  contract  of  hiring  whereby  plaintiff  was  to  be 
the  manager  of  the  tailoring  department  of  the  defendant's  business, 
upon  a  weekly  salary,  and  in  addition  a  sum  equal  to  7V^  per  cent. 
of  the  profits  of  the  said  department  Plaintiff  claims  that  he  was  un- 
lawfully discharged  without  cause  by  the  defendant  His  affidavit  is 
sufficiently  full  and  detailed  to  show  that  he  has  knowledge  of  all  the 
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facts  required  to  frame  a  complaint  in  the  action  which  he  proposes  to 
bring  against  the  defendant,  and  the  only  uncertainty  in  his  mind  as  to 
his  rights  is  as  to  the  amotmt  of  the  profits  which  he  is  entitled  to  re- 
ceive under  his  contract,  and  as  to  that  he  shows  that  he  has  received 
information  from  a  former  secretary  of  the  defendant,  which  enables 
him  to  state  .a  belief  that  the  profits  for  the  years  in  question  amount 
to  at  least  $200,000. 

"[2]  It  has  always  been  the  settled  policy  of  the  court  not  to  allow 
an  examination  of  the  defendant  for  the  purpose  of  framing  a  com- 
plaint, where  the  sole  purpose  is  to  ascertain  the  exact  amount  which 
plaintiff  may  be  entitled  to  recover,  if  successful.  The  plaintiff  here 
is  in  possession  of  information  which  he  discloses  that  l|e  has  received, 
and  from  his  own  knowledge  of  facts  gained,  sufficient  to  enable  him  to 
state  the  maximum  of  recovery  and  the  exact  amount  can  be  settled  up- 
on the  trial.  It  is  apparent  from  the  plaintiff's  own  moving  papers  that 
the  taking  of  the  testimony  in  question  is  not  necessary  for  the  protec- 
tion of  his  rights. 

Nor  is  the  preservation  of  the  testimony  necessary  for  the  protection 
of  the  plaintiff's  rights.  The  defendant  is  a  domestic  corporation,  oc- 
cupying a  building  at  Fifty-Seventh  street  and  Park  avenue  in  the 
borough  of  Manhattan,  New  York  City,  under  a  lease  which  still  has 
more  than  7  years  to  run,  and  where  the  principal  place  of  business  of 
the  defendant  is  located,  and  its  books  of  account  are  kept  therein. 
Plaintiff  makes  affidavit  that  he  was  told  by  certain  unnamed  persons 
that  the  defendant's  president  was  about  to  leave  New  York  City 
within  a  few  days  for  the  purpose  of  spending  an  extended  vacation  in 
Florida,  but  that  allegation  is  denied  by  said  president,  and  no  reason 
is  shown  to  doubt  his  good  faith  in  the  matter,  or  that  he  will  not  be 
within  reach  of  the  court  when  required. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  the  order  for  the  examina- 
tion of  the  defendant  will  be  granted,  with  $10  costs.    All  concur. 


LIEBERMAN  et  a!,  v.  LEXINGTON  MOTOR  CO.  OF  NEW  YORK,  fne. 

(Supreme  Court,  AppeUate  Term,  First  Department    June  9,  1922.) 

Evidence  «==>442(6)— Entry  made  by  seller's  agent  on  copy  of  original  writing 
held  not  part  of  contract. 

Where  the  buyer  of  an  automobile  and  the  seller's  agent  signed  a 
written  agreement  that  the  writing  should  be  the  contract,  and  the  copy 
thereof  retained  by  the  buyer  merely  a  memorandum,  the  agenfs  entry 
on  the  copy,  "Price  to  be  guaranteed  until  July  1,  1921,"  not  being  in  the 
original,  such  guaranty  was  not  part  of  the  contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Frank  Lieberman  and  another  against  the  Lexington 
Motor  Company  of  New  York,  Inc.    From  a  judgment  for  plaintiff, 
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after  trial  by  a  judge  without  a  jury,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

.Morrell,  Bates,  Topping  &  Anderson,  of  New  York  City  (Laurence 
A.  Anderson,  of  New  York  City,  of  counsel),  for  appellant. 

Harry  A,  Gair,  of  New  York  City,  for  respondents. 

BIJXJR,  J.  Plaintiflf  in  January,  1921,  bought  an  automobile  from 
defendant  Uirough  its  salesman,  one  Hallan.  The  agreement  was  in 
writing.  Plaintiff  claimed  that  it  contained  a  "guaranty  of  the  price" 
until  July  1,  1921,  which  both  sides  agree  should  be  interpreted  as 
meaning  that  plaintiff  would  receive  back  whatever  the  reduction  in 
price  prior  to  that  date  might  be,  in  this  case  concededly  $400. 

The  sole  question  in  the  case  is  whether  the  contract  contained  such 
a  guaranty.  At  the  time  of  tl^  sale  Hallan  produced  a  form  of  con- 
tract, supplied  by  the  defendant,  which  is  in  the  naturq  of  an  order,  ad- 
dressed to  defendant,  to  be  signed  by  the  purchaser,  and  with  a  space 
for  the  approval  of  the  seller.    It  contains  the  provision : 

*^  agree  that  no  verbal  understanding  shaU  be  binding  upon  yon,  and  that 
this  authority  to  enter  order  does  not  become  a  vaUd  contract,  until  it  has 
been  approved  by  an  officer  of  record  of  the  Lexington  Motor  Company  of 
New  York,  Inc.  1  agree  that  my  copy  of  this  authority  to  purchase  is  simply 
a  memorandum  and  that  the  original  contract  held  by  you  is  the  valid  and 
binding  instrument  covering  this  transaction  between  us."  ^ 

Under  the  space  for  "conditions,"  certain  items  were  written  iij  by 
the  salesman  on  the  typewriter.  Plaintiff  received  the  carbon  copy; 
Hallan  took  with  him  fiie  "original.''  The  copy  retained  by  plaintiff  has 
on  it,  in  the  space  for  "conditions,"  written  in  lead  pencil  by  Hallan, 
"Price  to  be  guaranteed  until  July  1,  1921."  There  is  no  such  entry  on 
the  original.  The  copy  retained  by  plaintiff  has  no  signatures  what- 
soever. The  original  retained  by  Hallan  was  signed  by  plaintiff,  and 
under  the  word  "approved"  by  defendant. 

The  briefs  deal  with  the  question  of  Hallan's  authority  to  guarantee 
the  price  as  bearing  upon  which  there  is  a  letter  from  defendant  writ- 
ten in  August  from  whose  context  an  inference  might  be  drawn  that 
Hallan  had  the  right  to  guarantee  the  price  up  to  May  1st.  This  in 
turn  might  import,  upon  familiar  principles,  authority  in  favor  of 
plaintiff  to  guarantee  beyond  that  date  also,  but  as  I  view  the  case  that 
is  immaterial. 

Plaintiff  has,  over  his  own  signature,  agreed  that  the  contract  into 
which  he  is  entering  with  the  defendant  shall  be  the  instrument  signed 
by  him,  retained  by  the  defendant  and  signed  by  it.  That  instrument 
contains  no  such  guaranty,  and  the  recovery  herein,  which  must  be 
based  upon  that  contract,  cannot  therefore  be  supported. 

Judgment  reversed,  and  new  trial  ordered,  witfi  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 
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SOKOLOF  V.  DONN  (three  cases). 
(Supreme  Court,  Appellate  Term,  First  Department.    May  27, 1022.) 

1.  Principal  and  agent  <s=»22(l)»Deciaratlon  of  agent  Inadmissible  to   prove 

agency. 

In  an  action  for  damages  resulting  from  an  automobile  collision,  testi- 
mony that  the  driver  of  defendant's  automobile  had  stated  that,  when 
the  accident  happened,  he  was  "going  over  to  get  two  friends'*  for  defend- 
ant, being  the  mere  declaration  of  an  agent,  was  incompetent  to  sl^w  he 
was  driving  for  defendant 

2.  Appeal  and  error  ^=»i 050(1)— Inadmissible  evidence  to  prove  ageocy  hoW 

prejudicial. 

In  an  action  for  damages  resulting  from  an  automobile  collision,  testi- 
mony that  the  driver  of  defendant's  automobile  had  stated  that,  when  the, 
accident  happened,  he  was  **going  over  to  get  two  friends"  for  defendant, 
introduced  to  prove  agency,  being  inadmissible,  was  prejudiclaL 

3.  Evidence  ^=s>l 23 (1 2)— Statement  half  hour  after  accident  hold  not  part  of  res 

gestsB.  , 

In  an  action  for  damages  resulting  from  an  automobile  collision,  tes- 
timony that  the  driver  of  defendant's  automobile,  about  half  an  hour  after 
the  accident,  stated  that  when  the  accident  happened  he  was  ''going  over 
to  get  two  friends"  for  defendant,  was  not  part  of  the  res  gestn. 

Appeal  from  City  Court  of  New  York. 

Actions  by  Bessie  Sokolof,  Rose  Sokolof ,  and  Pearl  Sokolof  against 
Irving  M.  X)onn.  From  judgments  for  plaintiffs,  entered  on  a  verdict 
of  a  jury,*efendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Harry  A.  Talbot,  of  New  York  City  (Charles  S.  Day,  Jr.,  of  Brook- 
lyn, N.  Y.,  of  counsel),  for  appellant. 

Breitbart  &  Breitbart,  of  New  York  City  (Charles  Breitbart,  of  New 
York  City,  of  coimsel),  for  respondents. 

PER  CURIAM.  This  recovery,  in  three  cases  tried  as  one,  was  f dr 
damages  resulting  from  an  automobile  collision.  The  question  raised 
on  this  appeal  is  concerning  the  admissibility  of  certain  evidence  upon 
the  point  whether  the  defendant's  automobile  at  the  time  of  the  ac- 
cident was  being  operated  by  one  Christo  in  the  defendant's  interest, 
or  solely  for  the  private  purposes  of  Christo. 

[1-3]  A  police  officer  was  permitted,  over  ample  and  appropriate 
objection  by  defendant's  counsel,  to  testify  to  a  conversation  with 
Christo,  "about  half  an  hour*'  after  the  accident,  when  everything  had 
been  "already  pretty  well  cleared  up."  In  this  conversation  th^  officer 
testified  that  Christo  said,  "I  was  going  over  to  get  two  friends  for  rny 
boss."  The  testimony  was  manifestly  incompetent,  as  that  of  a  mere 
declaration  of  an  agent,  and  was  undoubtedly  seriously  prejudicial,  par- 
ticularly as  it  was  stressed  during  the  charge.  Plaintiff's  only  attempt 
to  justify  this  evidence  is  to  claim  that  it  was  part  of  the  res  gestae, 
which  it  was  manifestly  not. 

Judgments  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

4ss»For  other  cases  see  same  topio  A  KBT-KUMBBR  in  all  Key-Numbered  Digests  %  Indexes 
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OALY  V.  BEHREN8. 

(Supreme  Court,  Appelate  Term,  First  Department    Ai«il,  1922.) 

1.  Principal  and  agent  «=>  148  (2)— Seller  held  put  on  his  guard  by  buyer's  state- 

ment as  te  autherlty  of  bayer^  agent. 

Where  plaintiff  buyer  claimed  a  diamond  ring  was  not  as  represented, 
and  seller  said  he  would  return  the  money,  to  which  buyer  replied  that  he 
would  return  the  ring  and  get  his  money,  and  buyer  sent  the  ring  the 
following  day  by  an  agent  instructed  to  ask  for  the  money,  which 
defendant  refused,  and  induced  the  agent  to  take  another  ring,  and  the 
buyer  promptly  took  the  other  ring  to  seller's  store,  and  seller  refused 
to  take  back  the  second  ring  or  return  the  money,  held,  that  buyer's 
statement  that  he  would  return  the  ring  and  get  the  money  was  suffi- 
cient notice  to  put  seller  on  guard  as  to  the  authority  of  the  agent  re- 
turning the  ring. 

2.  Sales  e=s>l08,  391(5)— Sellers  refiaal  to  take  baefc  a  tecond  ring  aooeptod  by 

aaauthortzed  agoat  and  givs  plaintiff  the  first  one  on  tbo  oontraet  terms  beM 
to  operate  as  a  reselssion  of  the  sale  and  entitle  bnyer  to  reoovery  of  part 
payment. 

Where  plaintiff  hpught  a  diammid  ring  from  defendant,  who,  on  buyer's 
complaint  that  it  was  not  as  represented  offered  to  return  the  money, 
and  on  the  following  day  persuaded  buyer's  agent  sent  to  return  the  ring 
and  receive  the  money  to  take  a  second  ring,  seller's  refusal  to  take  back . 
the  second  ring  and  give  plaintiff  the  first  one  on  the  terms  of  the  origlaal 
purchase  held  to  operate  as  a  rescission  of  the  sale,  so  that  seller  was 
obligated  to  return  the  part  payment  made  on  the  purchase  price. 

Appeal  iroax  Municipal  Court,  Borough  of  Manhattan,  Fifth  Disr 
trict. 

Action  by  Francis  X.  Daly  against  William  H.  Behrens.  From  a 
judgment  of  the  Municipal  Court  rendered  in  favor  of  the  defendant, 
the  plaintiff  appeals.    Judgment  reversed. 

Argued  March  term,  1922,  before  GUY,  COHALAN,  and  WAG- 
NER, JJ. 

Terence  F.  Cunnecn,  of  New  York  City  (John  J.  Cunneen,  of  New 
York  City,  of  counsel),  for  appellant. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City  (Benjamin  J.  Rabin, 
of  New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  [1,  2]  The  plaintiff  on  the  recommendation  of  a 
friend  purchased  from  defendant  a  diamond  ring  for  $630,  $500  down 
and  balance  in  two  months.  It  is  conceded  that  at  the  time  of  purchase 
the  defendant  guaranteed  to  plaintiff  that  the  stone  was  a  perfect  blue 
white  diamond,  109  points.  The  plaintiff  claims  defendant  told  him 
the  ring  was  marked  $825,  but  that  he  would  g^ve  it  to  plaintiff  for 
$630.  Several  days  later  the  plaintiff  had  the  ring  appraised  and  on  the 
same  day  on  the  way  to  defendant's  store  he  met  defendant  and  told 
him  he  had  the  ring  appraised  and  (hat  it  was  not  as  represented.  He 
says,  and  he  is  corroborated  by  a  witness  who  was  present  and  who 
was  present  as  well  at  the  purchase,  that  the  defendant  said,  "Well,  if 
you  are  not  satisfied,  bring  it  back  and  I  will  give  you  your  money  back ; 
I  have  an  appointment  now  and  cannot  delay."  The  plaintiff  then  said, 
"All  right,  I  will  bring  it  back  and  get  the  money  back."    The  defend- 
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ant  acknowledges  this  meeting,  his  hurry  to  keep  an  appointment  and 
what  plaintiff  told  him,  but  claims  he  told  plaintiff,  "Now,  if  I  have 
misrepresented  anything  in  this  ring,  I  would  be  very  glad  to  refund 
your  money."  The  next  day  the  plaintiff  sent  the  ring  back  by  the 
party  who  was  with  him  at  this  meeting  with  instructions  to  get  the 
money.  .  She  went  back  and  gave  defendant  the  ring  and  asked  for  the 
money  back,  and  the  defendant  refused,  but  told  her  to  take  another 
ring.  She  said  she  would  have  to  call  plaintiff,  and  defendant  said 
"No."  Finally  she  returned  to  plaintiff  with  another  ring.  This  was  on 
a  Saturday,  and  on  Monday  the  plaintiff  returned  to  the  defendant's 
store,  told  defendant  it  was  his  $500,  and  not  another  ring,  that  was 
wanted.  Defendant  refused  to  return  the  money  or  take  back  the 
second  ring.  The  plaintiff  then  said,  "Give  me  the  other  ring,"  and 
defendant  refused  unless  plaintiff  then  paid  the  $130  balance,  which 
plaintiff  refused  to  do.  This  second  ring  was  tendered  back  a  second 
time  and  refused.  Whether  the  conversations  of  the  second  meeting 
were  as  plaintiff  claims  or  as  defendant  claims,  it  is  not  denied  that 
plaihtiff  said  he  would  bring  the  ring  back  and 'get  his  money  back. 
This  was  sufficient  notice  to  put  the  defendant  on.  his  guard  as  to  the 
limit  of  the  agency  of  the  party  who  returned  the  ring.  He  was  told 
and  should  have  known  she  was  then  to  demand  the  money  back,  and 
not  to  pick  out  another  ring.  In  view  of  this,  his  subsequent  refusal 
to  take  back  the  second  ring  and  to  give  to  plaintiff  the  first  ring  on 
the  terms  of  the  original  purchase  operated  as  a  rescission  of  the  sale, 
and  he  was  obligated  thereby  to  return  the  $500  to  the  plaintiff. 

The  conceded  and  undisputed  facts  are  sufficient  under  the  law  to 
entitle  the  plaintiff  to  a  judgment.  Judgment  reversed,  with  $30  costs. 
and  judgment  ordered  in  favor  of  plaintiff  for  $500,  with  interest  and 
costs. 

Judgment  reversed. 

GUY  and  WAGNER,  JJ.,  concur. 


(201  App.  Dlr.  B15) 

DOELGER  V.  BATTERY  PARK  NAT.  BANK. 

(Supreme  Ck>iirt,  Appellate  Division,  First  Department.     Jane  2,  1922.) 

1.  Evidence  ^=»450(5)»CoRtraot  by  extension  of  letter  of  orodit  held  so  ambige* 

ous  as  to  render  parol  evidence  admissible. 

Where  an  irrevocable  letter  of  credit,  dated  October  14,  was  Issued  by  a 
bank,  and  later  the  payment  of  the  letter  was  extended  to  December  1,  in 
an  action  by  the  seller  against  the  bank  for  refusal  to  pay  for  goods  ship- 
ped and  for  repudiation  of  its  obligation  under  the  letter*  ciicumstanct-s 
of  extension  held  bo  ambiguous  as  to  render  parol  evidence  udmisslhle 
to  explain  intention  of  the  parties. 

2.  Contracts  ^=>  155— Letter  extending  letter  of  credit,  written  by  buyer,  consinied 

against  him. 

Where  an  Irrevocable  letter  of  credit  had  been  issued  by  a  bank  at  the 
instance  of  a  buyer,  a  letter,  extending  the  expiration  day  of  the  letter 
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Of  credit  having  been  written  by  the  buyer,  will  be  constmed  strictly 
against  him. 

3.  Appeal  and  error  <g=> 1 027— Succeftsf ul  plaintiff  eanaot  oa  defendant's  appeal 

urge  exceptions  to  adverse  rulings. 

Where  plaintiff  had  succeeded  in  obtaining  a  verdict  against  defendant! 
he  was  not  in  a  position  on  defendant's  appeal  to  urge  exceptions  to  ad- 
verse ruling  of  the  court 

4.  Sales  <fe9l8l  ( 1 1  )-.Evidence  of  seller  as  to  his  ability  to  deliver  goods  sold  at 

a  certain  time  too  speculative  for  consideration. 

In  an  action  by  a  seller  of  goods  against  a  bank»  which  issued  an  irrev- 
ocable letter  of  credit  for  the  buyer,  which  the  bank  at  the  buyer's  re« 
quest  refused  to  honor,  evidence  that  the  seUer  could  have  procured  steel 
bars  in  the  market  at  any  time  before  the  termination  of  an  extension  to 
the  letter  of  credit,  not  based  on  personal  knowledge  was  uncertain  aud 
speculative. 

5.  Banks  and  banking  ^=:»l9l~lrrevocable  letter  of  oredit  not  a  mere  option,  to 

be  accepted  by  seller's  performance. 

A  letter  of  credit,  procured  by  buyer  for  seller  for  a  valuable  considera- 
tion and  declared  to  be  irrevocable,  Is  a  complete  and  independent  con- 
tract between  the  seller  and  the  bank  Issuing  it,  and  not  a  mere  option, 
which  must  be  accepted  by  performance  by  the  seUer  in  accordance  with 
its  terms  before  liability  fastens  upon  the  bank. 

6.  Sales  ^S9 1 53— Repudiation  of  letter  of  oredit  by  bank  exoused  seller  from 

making  tender  of  balaaoe  of  goods  to  be  delivered. 

Where  at  the  buyer's  instance  a  bank  issued  an  irrevocable  letter  of 
.credit,  payable  against  bills  of  lading  on  shipments  of  steel  bars  by  the 
seller,  and  the  bank,  at  the  request  of  the  buyer,  refused  payment  on  a 
carload  of  the  goods  ordered,  the  repudiation  by  the  bank  of  the  letter  of 
credit  excused  the  seller  from  making  tender  of  the  balance  of  the  goods. 

7.  Trial  ^3»296(ti)— iMtruetloo  based  oa  speoulatlve  proof  of  damages  hold  re- 

versible error. 

In  an  action  for  damages  for  breach  of  a  contract  for  goods  sold, 
brought  by  the  seller,  where  evidence  that  the  seller  could  have  procured 
steel  bars  to  complete  his  contract  was  speculative,  instruction  basing 
rule  of  damages  on  such  evidence  held  reversible  error,  notwithstanding 
correct  instruction  as  to  measure  of  damages. 

Laughlln  and  Merrell,  JJ.,  dissenting  in  part 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Peter  Doelger  against  the  Battery  Park  National  Bank, 
From  a!  judgment  of  the  Supreme  Court,  entered  in  favor  of  plaintiflf 
on  a  verdict  of  the  jury,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  188  App.  Div.  883,  175  N.  Y.  Supp.  900, 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  MER- 
RELL, and  GREENBAUM,  JJ. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  City  (Ralph 
S.  Rounds,  of  New  York  City,  of  counsel,  and  Eugene  Congleton  and 
Francis  E.  Neagle,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Shearman  &  Sterling,  of  New  York  City  (Carl  A,  Mead,  of  New 
York  City,  of  counsel,  and  Chester  B.  McLaughlin,  Jr.,  of  New  York 
City,  on  the  brief),  for  respondent. 

GREENBAUM,  ]^  The  plaintiff  entered  into  an  agreement  to  sell 
to  the  corporation  known  as  the  Machinery  &  Metals  Sales  Company, 
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Inc.,  800  tons  of  round  shell  discard  steel  bars,  which  required  the 
buyer  to  provide  an  irrevocable  domestic  dociunentary  letter  of  credit 
from  a  responsible  bank  in  New  York,  covering  the  purchase  price  of  . 
Ihe  merchandise,  available  against  the  sight  drafts  accompanied  by  rail- 
road bills  of  lading  and  commercial  invoices.  In  accordance  with  this 
agreement  the  defendant  issued  its  irrevocable  letter  of  credit  on  Oc- 
tober 14,  1918,  in  which  it  authorized  the  plaintiff  to  draw  on  it  for 
the  account  of  the  Machinery  &  Metals  Sales  Company  up  to  an  aggre- 
gate amount  of  $65,410  for  the  invoice  cost  of  "800  tons  round  shell 
discard  steel  bars,  conforming  to  Machinery  &  Metals  Sales  Company's 
orders  Nos.  3229,  3230,  3232,  3233  and  3235,*'  available  by  "sight  drafts 
accompanied  by  railroad  bill  of  lading  and  commercial  invoice  (in  du- 
plicate) shipment  from  Pittsburgh  district  to  Seattle,  Wash.,"  bills  of 
lading  to  be  drawn  "to  the  order  of  order  (sic)  and  indorsed  in  blank 
and  dated  not  later  than  November  1,  1918,"  which  will  be  honored 
on  presentation  at  the  office  of  the  defendant  "on  or  before  November  3, 
1918."  On  October  28,  1918,  the  defendant  wrote  to  the  plaintiff  as 
follows : 

"Referring  to  onr  letter  of  credit  No.  536,  issued  in  your  favor  fdr  $65,410, 
kindly'  note  that  same  has  been  increased  $600,  making  the  total  credit  to 
read  $66,010.  We  also  wish  to  inform  you  that  this  credit  has  been  extended 
to  expire  December  1,  1918.  All  documents  pertaining  to  the  above  must  be 
in  our  possession  on  or  before  this  date.  AU  other  terms  and  conditions  of 
this  credit  remain  the  same  as  heretofore." 

The  extension  mentioned  in  the  foregoing  letter  was  made  at  the 
request  of  the  Machinery  &  Metals  Sales  Company,  as  evidenced  by  the 
following  letter  written  by  it  to  the  defendant : 

"Gentlemen:  Bef erring  to  your  letter  of  credit  No.  536,  would  thank  you 
to  increase  this  L/0  in  the  amount  of  $600,  making  a  total  of  $66,010;  also 
extend  this  credit  until  December  1,  1918.  All  other  terms  and  conditions 
are  to  remain  unchanged. 

"Yours  very  truly,    [Signed]    Machinery  &  Metals  Sales  Company, 

"J.  J.  Whitehead,  President" 

On  November  25,  1918,  the  plaintiff,  having  shipped  a  carload  of 
the  steel,  presented  to  defendant  a  sight  draft  for  $2,920,  the  purchase 
price  thereof,  accompanied  by  an  invoice  and  railroad  bill  of  lading 
dated  November  20,  1918.  Defendant  refused  paynient  of  the  draft, 
for  the  reason  stated  in  the  following  letter  addressed  to  plaintiff,  dated 
November  25,  1918: 

"Answering  your  letter  of  the  23d  inat.,  referring  to  our  credit  No.  536,  dated 
October  14,  1918,  for  $66,010,  and  assigned  by  you  to  the  Guaranty  Trust 
Company  of  New  York,  we  have  to  advise  you  that  payment  under  this 
credit  is  declined,  i^  accordance  with  instructions  from  the  Machinery  & 
Metals  Sales  Company,  as  per  their  letter  of  the  15th  inst.,  copy  of  which  is 
herewith  attached. 

**Very  truly  yours,  B.  B.  Day,  President," 

It  thus  appears  that  the  defendant  refused  to  honor  plaintiff's  draft 
solely  because  the  buyer  requested  it  so  to  do.  The  learned  counsel  for 
the  appellant  conceded  in  open  court  that  such  a  request  in  itself  was 
not  a  legal  justification  on  the  part  of  the  defendant  to  refuse  pa3niient 
of  the  draft. 
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[1]  This  action  was  commenced  on  January  22,  1919,  after  the  ex- 
piration date  of  the  extended  letter  of  credit,  for  the  recovery  of  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  de* 
fendant's  breach  of  its  contract  Upon^the  foregoing  state  of  facts  a 
comparatively  narrow  issue  was  presented.  The  burden  devolved  upon 
the  plaintiff  to  establish  what,  if  any,  damages  he  sustained  by  reason 
of  the  unwarranted  action  of  the  defendant  in  dishonoring  the  draft 
upon  the  letter  of  credit,  and  to  that  end  plaintiff  was  required  to  prove 
that  he  was  ready,  able,  and  willing  to  perform  his  contract  widi  the 
buyer.  The  record,  however,  discloses  a  somewhat  complicated  situ- 
ation principally  arising  from  the  learned  trial  court's  construction  of 
the  defendant's  letter  which  advised  plaintiff  of  the  extension  of  the 
expiration  date  of  the  letter  of  credit  to  December  1,  1918. .  The  court 
held  that  the  letter  did  not  carry  with  it  an  extension  of  the  time  for 
the  shipment  of  the  steel  beyond  November  1,  1918,  the  date  originally 
fixed  in  the  letter  of  credit  since  there  was  no  specific  mention  of  sudi 
an  extension,  and  that  it  was  not  competent  to  introduce  evidence  of 
the  circumstances  under  which  the  extension  letter  was  written  as  bear- 
ing upon  its  omstruction.  Plaintiff  offered  to  show' that  the  lelter  was 
sent  by  the  defendant  ^upon  the  request  of  the  buyer  and  for  his  benefit ; 
that  at  the  time  it  was  written  plaintiff  was  prepared  to  ship  all  the 
steel  ordered  before  November  1st,  and  that  shipment  was  deferred 
upon  the  request  of  the  buyer;  that  conditions  in -the  trade  had  arisen 
which  prompted  it  to  prociure  plaintiff's  consent  to  the  extension,  and 
that  the  defendant  bank  knew  that  the  Machinery  &  Metals  Companv 
desired  a  delay  in  the  shipment.  It  seems  to  us  clear  that,  unexplained, 
it  would  be  presumed  that  the  object  of  the  extension  was  to  extend 
the  date  of  shipment,  either  because  the  seller  had  obtained  the  buyer  s 
consent  thereto,  or  because  the  buyer,  for  reasons  of  its  own,  desired 
a  delay  in  the  shipment.  It  stands  to  reason  that,  if  the  seller  was  ready 
to  ship  before  November,  he  would  not  be  apt  to  postpone  shipment,  but 
would  be  anxious  to  receive  payment  as  soon  as  possible.  It  is  also 
significant  that  the  defendant's  extension  letter  specifically  recites 
that— 

'AH  documents  pertaining  to  the  above  must  be  in  our  possession  on  or 
before  this  date"  (referring  to  December  1st). 

Such  a  recital  gives  added  force  to  the  argument  that  plaintiff  was 
not  expected  to  have  the  bills  of  lading  and  invoices  limited  to  a  date 
not  later  than  November  1st,  but  that  it  was  intended  that  time  of  ship- 
ment be  extended  up  to  December  1st.  Any  other  interpretation  would 
not  ^ive  effect  to  and  would  ignore  the  words  **all  documents  (meaning 
invoices  and  bills  of  lading)  must  be  in  our  possession  on  or  before  De- 
cember 1st,"  although  the  letter  of  credit  expressly  provided  that  the 
sight  drafts  were  to  be  accompanied  by  bills  of  lading  and  invoices. 
Why  should  there  have  been  a  reiteration  in  the  letter  of  extension  that 
the  bills  of  lading  and  invoices  were  to  be  in  defendant's  possession 
before  December  1st,  unless  there  was  a  special  reason  for  so  doing? 

As  bearing  upon  the  intention  of  the  parties,  it  is  also  important  to 
bear  in  mind  that  the  letter  of  extension  was  dated  October  28,  1918, 
four  days  before  November  1st,  the  latest  date  under  the  letter  of  cred- 
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it  for  tendering  the  bills  of  lading,  and  that  the  parties  then  knew  that 
no  shipments  had  been  made. 

Another  circumstance,  which  convincingly  shows  that  the  parties 
intended  to  extend  the  time  of  shipment,  was  that  in  its  first  amended 
answer  defendant  admitted,  by  not  denying  the  allegations  in  the  plain- 
tiff's amended  complaint,  that  the  plaintiff  had  tendered  a  bill  of  lad- 
ing in  accordance  with  the  letter  of  credit,  and  that,  in  its  second  and 
partial  defense,  it  alleged  that  the  carload  of  steel  bars  was  delivered 
by  the  plaintiff  to  the  railroad  "in  accordance  with  the  terms  of  his 
contract  with  the  Machinery  &  Metals  Sales  Company,"  and  that  it 
was  not  until  a  second  amended  answer  was  served,  after  a  prior  trial 
of  this  action  and  within  a  few  days  of  the  trial  which  resulted  in  the 
judgment  appealed  from,  that  defendant  denied  for  the  first  time  that 
plaintiff  had  tendered  a  bill  of  lading  in  accordance  with  the  terms 
of  the  letter  of  credit. 

There  is  still  a  further  circumstance  that  may  properly  be  considered 
in  seeking  the  intention  of  the  parties.  Defendant's  repudiation  of  its 
contract  was  not  based  upon  the  ground  that  the  bill  of  lading  was 
dated  Aibsequent  to  November  1st,  nor  upon  the  ground  that  the  de- 
fendant had  not  complied  with  all  the  terms  of  the  letter  of  credit 
applicable  to  him,  which  it  assuredly  would  have  done,  if  it  had  been 
understood  that  the  dates  of  the  bills  of  lading  were  not  to  be  extend- 
ed. It  would  have  been  most  opportune  for  defendant  to  have  put  its 
refusal  to  pay  on  the  ground  that  the  bills  of  lading  were  dated  sub- 
sequent to  November  1st,  rather  than  to  place  its  refusal  to  honor  the 
drafts  upon  the  indefensible  ground  that  the  buyer  desired  it  so  to  do. 
Hence  defendant  might  well  be  deemed  to  have  acquiesced  in  a  con- 
struction of  the  letter  of  extension  that  the  time  of  shipment  had  there- 
by been  extended ;  and,  in  any  event,  the  circumstances  enumerated  arc 
such  as  the  jury  might  properly  have  been  instructed  to  take  cogni- 
zance of  in  determining  the  meaning  of  the  letter  of  extension,  which 
we  have  shown  was  at  least  so  uncertain  or  ambiguous  as  to  justify 
the  admission  of  parol  evidence  to  explain  the  intention  of  the  parties. 

[2,3]  In  this  connection  it  also  should  be  borne  in  mind  that  the 
letter  of  extension  was  written  by  the  defendant,  and  therefore  should 
be  most  strictly  construed  against  it.  Notwithstanding  that  the  court 
ruled  against  the  plaintiff,  as  above  indicated,  he  nevertheless  succeed- 
ed in  obtaining  a  verdict  against  the  defendant,  and  he  is  therefore  not 
in  a  position  on  defendant's  appeal  to  urge  his  exceptions  to  the  adverse 
rulings  of  the  court.  It  thus  becomes  necessary  to  determine  whether 
there  remained  sufficient  proof  to  uphold  the  plaintiff's  verdict. 

The  learned  trial  court  permitted  the  plaintiff  to  show,  if  he  could, 
whether  on  November  25th,  and  thereafter  up  to  December  1st,  it 
was  possible  to  procure  in  the  market  bills  of  lading,  issued  on  or  prior 
to  November  1,  1918,  for  steel  bars  of  the  kind  and  lengths  described 
in  the  letter  of  credit,  upon  the  theory  that,  if  plaintiff  could  submit 
such  evidence,  it  would  be  competent  as  proof  of  his  ability  to  perform 
his  contract.  As  a  matter  of  fact  the  plaintiff  did  produce  several  wit- 
nesses, who  were  apparently  familiar  with  the  state  of  the  market, 
who  testified  that,  in  October,  1918,  there  was  a  decided  break  in  the 
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price  of  "round  shell  discard  steel  bars,"  owing  to  war  conditions,  and 
that  there  were  heavy  cancellations  of  orders  for  such  bars,  and  that 
bills  of  lading  bearing  a  date  prior  to  November  1,  1918,  covering  such 
merchandise,  were  possible  of  procurement.  The  testimony  in  behalf 
of  the  plaintiff  established  that,  as  matter  of  fact,  he  had  purchased 
from  the  Republic  Structural  Iron  Works,  of  Cleveland,  Ohio,  all  the 
steel  bars  required-for  the  fulfillment  of  the  orders  of  the  buyer,  and 
that  they  were  all  ready  for  shipment  during  the  month  of  October, 
1918. 

Upon  the  foregoing  state  of  facts  the  defendant  contends  that  the 
letter  of  credit  was  not  binding  or  effective  after  November  1,  1918, 
because  the  plaintiff  did  not  ship  any  merchandise  on  or  before  that 
date,  as  required  by  the  terms  of  the  letter  of  credit;  that  the  letter 
of  credit  "was  an  irrevocable  offer,  which  created  no  contractual  rela- 
tion until  it  was  accepted  by  the  shipment  of  merchandise  in  accord- 
ance with  its  terms  and  by  the  presentation  of  proper  drafts  and  bills 
of  lading";  and,  finally,  that  the  trial  justice  erroneously  charged  the 
jury  as  to  the  rule  of  damages  applicable  to  the  case. 

[4]  The  first  question  that  arises  is  whether  or  not  the  proofs  of- 
.fered  in  behalf  of  the  plaintiff  that  bills  of  lading  dated  prior  to  No- 
vember 1,  1918,  were  possible  of  procurement  in  the  market  before 
December  1,  1918,  were  sufficient  to  establish  ability  on  the  part  of  the 
plaintiff  to  perform.  We  are  of  opinion  that  evidence  of  possible 
procurement  of  such  bills  of  lading  was  uncertain  and  highly  specu- 
lative, based  as  it  was  upon  opinion  testimony  given  long  after  1918, 
and  unsupported  by  any  personal  knowledge  of  the  existence  of  bills 
of  lading,  which  covered  the  specifications  of  the  steel  bars  set  forth 
in  the  letter  of  credit,  and  that  such  testimony  had  no  probative  value. 

[B]  The  appellant  argues  that  a  letter  of  credit  is  an  instrument  in 
the  nature  of  an  option,  which  must  be  accepted  by  the  performance  of 
certain  acts  in  accordance  with  its  terms  before  a  liability  is  fastened 
upon  the  issuer  of  the  letter.  But,  assuming  that  this  is  a  correct  state- 
ment of  the  law,  as  applicable  to  certain  kinds  of  letters  of  (Credit,  the 
fact  is  that  the  letter  under  review  was  issued  upon  a  valuable  consid- 
eration and  was  declared  to  be  irrevocable.  The  letter  of  credit  upon 
which  this  action  is  based  was  a  complete  and  independent  'contract 
between  the  plaintiff  shipper  and  the  defendant  bank  which  issued  it 
based  upon  a  valuable  consideration.  Frey  &  Son,  Incorporated,  v. 
Sherburne  Co.,  193  App.  Div.  849,  853,  184  N.  Y.  Supp.  661 ;  Lamborn 
V.  Lake  Shore  Banking  &  Trust  Co.,  196  App.  Div.  504,  506,  188  N.  Y. 
Supp.  931,  affirmed  231  N.  Y.  616,  132  N.  E.  911. 

[6]  Besides,  we  have  here  the  overt  act  of  the  defendant,  which^ 
upon  presentation  to  it  of  the  draft  accompanied  by  the  bill  of  lading 
and  the  invoice  as  required  by  the  letter  of  credit,  not  only  refused  to 
honor  the  draft  then  presented  to  it,  but  accompanied  that  act  by  the 
solemnly  written  statement  to  the  effect  that  it  would  honor  no  draft 
under  the  letter  of  credit,  because  the  buyer  so  requested  it.  Such  an 
act  on  the  part  of  the  defendant  constituted  a  repudiation  of  its  contract 
and  excused  the  plaintiff  from  going  through  the  idle  ceremony  of 
making  a  tender  of  the  remaining  portion  of  the  goods,  which  were 
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then  on  store  with  the  Republic  Structural  Iron  Works.  It  seems 
to  us  that,  upon  the  breadi  of  the  contract  by  the  defendant,  the 
plaintiff  became  entitled  to  recover  from  the  defendant  the  damages 
which  it  could  have  established  in  an  action  against  the  buyer,  the 
Machinery  Metals  &  Sales  Company;  that  is  to  say,  the  difference  be- 
tween the  then  market  value  of  the  steel  bars  and  the  purchase  price 
thereof,  as  fixed  by  the  contract  between  the  plaintiff  and  the  Metals 
Company. 

The  defendant  virtually  acted  as  the  tool  or  agent  of  the  Machinery 
Metals  &  Sales  Coinpany  when  it  dishonored  the  letter  of  credit,  and 
presumably  was  prepared  to  meet  all  the  consequences  of  loss  suf- 
fered by  the  plaintiff,  which  would  have  been  recoverable  from  the 
buyer  in  whose  behalf  the  defendant  acted,  when  it  breached  its  con- 
tract. In  Urquhart,  Lindsay  &  Co.,  Ltd.,  v.  Eastern  Bank,  Ltd.,  L-  R. 
[1922]  1  K.  B.  318,  a  recent  decision  in  the  King's  Bench  Division, 
to  which  our  attention  was  called  by  the  learned  counsel  for  the  respond- 
ent, we  find  a  situation  quite  similar  in  its  essential  aspect  to  the  one 
here  presented.    The  court  there  stated: 

"These  damages  are  not  for  nonpayment  of  money.  It  is  tme  that  non- 
payment of  money  was  what  the  bnyer  was  guilty  of,  but  such  nonpayment 
Is  evidence  of  a  repudiation  of  the  contract  to  accept  and  pay  for  the  remain- 
der of  the  goods,  and  the  damages  are  in  respect  of  such  repudiation." 

The  court  also  held  that  the  bank,  which  in  that  case  had  repudiated 
its  obligations  under  its  letter  of  credit,  was  substantially  in  tiie  same 
position  as  the  buyer  would  bfe,  had  he  absolutely  refused  to  pay  for 
an  installment  of  the  merchandise ;  that  is  to  say,  that  the  seller  in  such 
case  would  have  canceled  the  contract  and  claimed  damages  upon  the 
footing  of  an  anticipatory  breach  of  the  contract  of  sale.  It  is,  how- 
ever, not  necessary  in  the  instant  case  to  base  the  recovery  upon  the 
theory  of  an  anticipatory  breach  for  the  reason  that  the  defendant's 
absolute  repudiation  of  its  contract  on  November  25th  took  place  five 
days  before  December  1st,  the  expiration  of  the  life  of  the  letter  of 
credit,  and  this  action  was  brought  some  weeks  thereafter. 

[7]  We  have  sufficiently  shown  that  the  judgment  appealed  from 
cannot  stand.  It  may  be  proper,  however,  to  amplify  our  reasons  for 
reversing  the  judgment  by  a  consideration  of  the  instructions  to  the 
jury  on  the  question  of  damages.  The  learned  trial  justice  in  one  por- 
tion of  his  charge  had  properly  instructed  the  jury  that  the  rule  of 
damages  was  the  difference  between  the  price  at  which  the  plaintiff 
had  sold  the  steel  bars  to  the  Machinery  &  Metals  Sales  Company  and 
what  he  would  have  been  obliged  to  pay  therefor  in  the  market  be- 
tween November  25th  and  December  1st.  When  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  upwards  of  $26,000,  the  plaintiff's 
counsel  moved  to  set  it  aside  and  the  jury  was  then  interrogated,  with 
the  consent  of  counsel  in  open  court,  and  asked  to  explain  how  the 
verdict  was  reached.  To  this  the  foreman  of  the  jury  replied  as  fol- 
lows: 

"^e  find  that  we  could  not  come  to  any  understanding  as  to  what  the  market 
price  of  a  bill  of  lading  would  have  been  dated  prior  to  November  Ist    We 
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know  tbat  $81.7^  was  the  selling  price,  and  the  market  price  of  the  steel  was 
$24,  and  our  average  between  the  price  of  the  bill  of  lading  prior  dated — 
dated  prior  to  November  1,  1918— we  calculated  or  estimated  between  the  1^24 
and  the  181.76,  as  to  striking  a  sort  of  a  figure  that  we  could  calculate  upon 
and  that  would  make  the  price  of  $52.88  a  ton,  and  the  loss  or  damage,  what- 
ever we  may  call  it,  is  the  difference  between  $52.88  and  $81.76,  which  would 
be  $28.88  per  ton.  Eight  hundred  tons  times  that  would  be  $23,104.  The 
interest  to  date  would  be  $3,292.32,  making  $26,396.32.'' 

It  is  thus  evident  that  at  that  time  the  jury  had  conjectured  as  to 
the  price  plaintiff  would  have  been  obliged  to  pay  for  a  bill  of  lading 
dated  prior  to  November  1st.    Indeed,  the  foreman  of  the  jury  stated : 

"We  struck  a  happy  medium — average — between  the  $24  and  $81.76,  and 
the  average  figure  between  those  two  figures,  the  selling  price  and  the  market 
price,  and  therefore  the  speculative  price  that  would  have  existed  prior  to 
Noveifiber  Ist" 

The  jury  was  then  reinstructed,  in  effect,  that,  if  it  found  that  the 
defendant  had  refused  to  honor  the  plaintiff's  draft  on  November  25th, 
then  tlie  plaintiff  could  between  that  date  and  December  1st  have  sup- 
plied himself  with  steel  bars  by  bills  of  lading,  and  the  cost  of  such 
bills  would  be  a  basis  of  estimating  the  damages.  After  the  jury 
again  retired,  it  sent  a  written  communication  to  the  trial  justice 
askihg  to  be  advised  as  to  the  court's  intention  in  charging  the  jury  as 
to  the  market  price  of  that  kind  of  steel : 

"By  'that  kind  of  steel,'  do  you  mean  *round  shell  discard  steel  bars  of  spec- 
ified sizes/  etc.,  or  do  you  mean  'round  shell  discard  steel  bars  of  specified 
sizes,  etc.,  loaded  on  cars  en  route  to  Seattle,  covered  by  order  bills  of 
lading  dated  prior  to  November  1,  1918,  and  invoices,  etc.'?  The  Jury  feels 
that  there  is  a  radical  difference  between  these  two  interpretations.  The 
first  would  be  between  $20  and  $24;  the  other  would  be  higher;  but  there 
has  been  no  evidence  to  our  mind  that  has  been  introduced  to  determine  this 
value." 

The  court  then  wrote  out  the  following  answer  to  the  jury's  question : 

"You  must  find  (1)  Could  the  plaintiff,  between  November  25th  and  De- 
cember 1st,  have  bought  round  shell  discard  steel  of  the  specified  sizes  repre- 
sented by  order  bills  of  lading,  dated  on  or  before  November  1st,  destination 
Seattle.  If  he  could  not,  your  verdict  must  be  for  the  defendant  It  he  could, 
he,  plaintiff;  is  entitled  to  recover."  (2)  Hie  difference  between  the  contract 
inice  of  the  steel  sold,  namely,  $81.76  per  gross  ton,  and  what  would  have 
been  its  market  value  in  the  Pittsburgn  district  between  November  2!5  and 
December  1,  101§." 

The  jury  subsequently  rendered  a  verdict  in  favor  of  the  plahitifF 
for  $52,792.64.  The  rule  of  damages  laid  down  by  the  court  was  thus 
intimately  bound  up  with  the  charge  that  the  jury  must  find  that  the 
plaintiff  could  have  bought  order  bills  of  lading  for  the  specified  dis- 
card steel  bars  dated  on  or  before  November  1st,  destination  Seattle, 
which,  as  we  have  heretofore  stated,  was  purely  speculative. 

It  follows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  Settle  or- 
der on  notice. 

CLARKE,  P.  J.,  and  SMITH,  J.,  concur. 
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LAUGHLIN,  J.  (concurring  in  part  and  dissenting  in  part).  I  am 
of  opinion  that  the  trial  court  erred  in  construing  the  extension  agree- 
ment with  respect  to  the  letter  of  credit  as  requiring  the  plaintiff  to 
present  on  or  before  the  date  specified  in  the  extension  agreement  order 
bills  of  lading  dated  on  or  before  November  1,  1918,  representing  ship- 
ments of  the  quantity,  quality,  and  class  of  steel  specified  in  the  con- 
tract by  which  the  plaintiff  agreed  to  sell  the  steel  to  the  Machinery  & 
Metals  Sales  Company,  Inc.,  and  consigned  to  Seattle.  Under  this 
erroneous  construction  of  the  extension  agreement,  opinion  evidence 
was  received  with  respect  to  whether  such  bills  of  lading  could  have 
been  purchased  by  the  plaintiff  after  the  defendant  repudiated  its  con- 
tract on  the  2Sth  of  November,  1918.  The  jury  realized  that  this  tes- 
timony had  but  little  probative  force  as  evidence,  and  so  reported  to 
the  court,  and  were  instructed  that  they  must  render  a  verdict  for  the 
defendant,  unless  they  found  that  the  plaintiff  could  have  purchased 
such  bills  of  lading.  They  again  retired  and  found  in  favor  of  the 
plaintiff,  and  evidently  assessed  the  damages  in  accordance  with  the 
final  instructions  of  the  court,  which  were  to  award  to  the  plairitiff,  in 
the  event  they  found  he  was  entitled  to  recover,  the  difference  between 
the  contract  price  of  $81.76  and  the  market  price  of  the  steel  in  the 
Pittsburg  district,  from  which  it  was  to  be  shipped,  between  the  25th 
of  November,  when  the  defendant  repudiated  its  contract,  and  the  1st 
of  December,  when  the  plaintiff  was  obligated,  under  the  extension  of 
the  letter  of  credit,  to  present  the  documents  to  the  defendant. 

Plaintiff  presented  evidence  tending  to  show  that  the  market  value 
of  this  class  of  steel  in  the  Pittsburg  district  between  the  25th  of 
November  and  December  1st  was  from  $20  to  $25  per  ton.  The  jury 
in  the  first  instance  understood  the  instructions  of  the  court  to  require 
them  to  determine  the  damages  on  the  basis  of  the  difference  between 
the  contract  price  and  what  such  order  bills  of  lading,  bearing  date 
on  or  before  the  1st  of  November,  would  have  c6st  the  plaintiil  be- 
tween November  25th  and  December  1st;  and  in  reporting  a  verdict 
on  that  theory,  they  stated,  among  other  things,  that  they  found  that 
the  market  price  of  the  steel  between  November  25th  and  December 
1st  was  $24  per  ton.  They  were  instructed  by  the  court  to  add  inter- 
est to  any  recovery  by  the  plaintiff  and  to  compute  it  fi;om  the  1st 
day  of  December,  1918,  down  to  the  date  of  the  trial.  It  is  quite  clear 
that  this  is  the  theory  on  which  the  amount  of  the  verdict  was  deter- 
mined by  the  jury,  for  the  difference  between  the  madret  price  of  $24 
per  ton  and  the  contract  price  of  $81.76  per  ton  is  $5/.76  and  on  that 
basis  the  difference  between  the  cost  of  the  800  tons  and  the  market 
price  thereof  would  have  been  $46,208,  and  the  interest  on  that  amount 
for  the  period  for  which  the  jury  were  directed  to  add  interest  was 
$6,546.13,  making  an  aggregate  amount  of  $52,754.13.  Evidently 
through  some  inadvertence  or  miscalculation  the  verdict  was  for  $38.51 
more  than  this  amount,  but  it  is  not  claimed  that  this  discrepancy  pre- 
sents any  ground  for  reversal. 

I  think  the  court  should  have  ruled  as  matter  of  law  that  the  exten- 
sion of  the  time  for  the  presentation  of  the  documents  from  November 
3d  to  December  1st  likewise  extended  the  time  for  making  the  ship- 
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mcnts  and  obtaining  the  bills  of  lading.  The  defendant's  original  irrev- 
ocable letter  of  credit  issued  to  the  plaintiff  authorized  him  to  draw 
on  it,  for  the  account  of  the  purchaser,  for  the  invoice  cost,  not  to 
exceed  a  specified  amount,  of  800  tons  of  steel,  conforming  to  the  pur- 
chaser's specified  orders,  by  sight  drafts  accompanied  by  "railroad 
bill  of  lading  commercial  invoice  (in  duplicate)  shipment  from  Pitts- 
burg district  to  Seattle,  Wash.,"  and  it  was  provided  that  the  bills 
of  lading  should  be  order  bills  of  lading,  and  indorsed  in  blank,  and 
dated  not  later  than  November  1,  1918,  and  the  defendant  agreed  to 
honor  drafts  so  drawn  on  presentation  at  its  office  on  or  before  Novem- 
ber 3,  1918.  The  letter  of  credit  was  issued  October  14,  1918,  by  the 
defendant,  by  request  of  its  customer,  the  Machinery  and  Metals  Sales 
Company,  Inc.  On  the  25th  of  October,  1918,  that  company  request- 
ed the  defendant  to  increase  the  letter  of  credit  by  $600,  and  to  extend 
it  until  December  1,  1918,  and,  following  this  request,  the  letter  of  the 
Machinery  &  Metals  Sales  Company  closed  as  follows:  "All  other 
terms  and  conditions  are  to  remain  unchanged."  On  the  29th  of  Oc- 
tober, plaintiff  received  from  the  defendant  a  letter,  bearing  date  Oc- 
tober 28th,  referring  to  the  letter  of  credit,  and  notifying  him  that  it 
had  been  increased  by  $600,  and  informing  him  that  the  "credit"  had 
been  ^ixtended  to  expire  December  1,  1918,  and  that  "all  documents 
pertaining  to  the  above  must  be  in  our  possession  on  or  before  this 
date,"  &nd  closing  with  the  sentence,  already  quoted,  to  the  effect  that 
all  other  conditions  and  terms  of  the  letter  of  credit  were  to  remain 
the  same  as  theretofore. 

Defendant  contended  that,  notwithstanding  the  extension  of  the  let- 
ter of  credit,  it  was  incumbent  upon  the  plaintiff  to  present  bills  of 
lading  dated  on  or  before  November  1st,  and  the  court  so  held.  I 
deem  this  ruling  plainly  erroneous.  If  the  extension  had  not  been 
granted  until  after  November  1st,  there  might  be  ground  for  contend- 
ing that  its  purpose  was  to  afford  the  plaintiff,  who  had  failed  to  make 
the  shipments  in  time  to  obtain  bills  of  lading  dated  on  or  before 
November  1st,  an  opportunity  to  purchase  bills  of  lading  which  had 
already  been  issued  within  the  period  required  by  the  original  letter  of 
credit,  and  which  would  correspond  with  the  plaintiff's  contract  for  the 
sale  thereof ;  but  since  the  extension  appears  to  have  been  voluntantv 
granted  by  the  defendant  before  the  plaintiff's  time  to  make  the  ship- 
ments and  obtain  bills  of  lading  had  expired,  it  would  be,  I  think,  a 
most  unreasonable  construction  of  the  extension  agreement  to  hold 
that  it  was  merely  intended  to  afford  the  plaintiff  an  opportunity,  if  he 
failed  to  ship  the  goods  and  obtain  bills  of  lading  before  November  1st, 
to  go  into  tfie  market  and  endeavor  to  buy  bills  of  lading  that  would 
fulfill  his  contract  obligations  with  the  purchaser,  and  under  the  letter 
of  credit  in  time  to  present  them  to  the  defendant  on  or  before  Decem- 
ber 1st.  On  the  15th  of  November,  1918,  the  Machinery  &  Metals 
Sales  Company  wrote  the  defendant,  referring  generally  to  a  conver- 
sation by  telephone  on  the  subject,  and  stating,  in  substance,  that  the 
plaintiff  had  canceled  the  order  for  the  sale  of  the  steel  by  a  letter  to 
it  dated  November  7,  1918,  and  requesting  the  defendant  to  revoke 
the  letter  of  credit  and  to  make  no  further  disbursements  thereunder. 
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It  is  unnecessary  to  consider  the  claim  thus  asserted  in  the  letter 
from  the  purchaser  to  the  defendant,  for  it  is  not  contended  in  behalf 
of  the  appellant  that  there  was  any  justification  for  the  cancellation 
of  the  letter  of  credit.  On  the  25th  of  November,  the  defendant  wrote 
the  plaintiff,  advising  him  that  payment  of  a  draft  which  he  had  pre* 
sented  against  the  letter  of  credit  was  declined  in  accordance  with  in- 
structions contained  in  said  letter  of  the  Machinery  &  Metals  Sales 
Company  to  it,  a  copy  of  which  was 'annexed.  This  was  an  unqualified 
repudiation  in  toto  of  the  defendant's  agreement,  evidenced  by  its  let- 
ter of  credit,  to  pay  the^  drafts.  It  will  be  observed  that  the  ground 
assigned  on  the  trial  and  urged  on  the  appeal,  viz.  that  bills  of  lading 
issued  on  or  before  November  1st  should  have  been  presented,  was  not 
then  suggested  by  the  defendant.  It  placed  the  entire  responsibility  for 
its  repudiation  of  its  letter  of  crecht  upon  its  principal,  which  had 
taken  the  untenable  position  that  the  plaintiff  had  canceled  the«contract 
for  the  purchase  of  the  steel.  This  complete  repudiation  by  the  de- 
fendant of  its  obligations  to  the  plaintiff  under  the  letter  of  credit  re- 
lieved the  plaintiff'  from  making  the  shipments  between  that  date  and 
the  1st  of  November,  and  from  tendering  documents,  and  warranted 
this  action  for  the  damages  sustained  by  the  plaintiff,  which  was  not 
brought  until  after  December  1st,  predicated  on  the  .difference  between 
the  contract  price  and  the  market  price  at  which  he  could  have  pur- 
chased the  steel  between  the  date  of  the  repudiation  by  the  defendant 
and  December  1st.  Urquhard,  Lindsay  &  Co.,  Ltd.,  v.  Eastern  Bank, 
Ltd.,  [1922]  1  K.  B.  318;  35  Harvard  Law  Review  (March,  1922), 
539,  at  574. 

As  I  view  the  case,  therefore,  there  was  nothing  for  the  considera- 
tion of  the  jury  but  the  assessment  of  damages;  and  since  the  report 
of  the  jury  shows  that  they  determined,  within  the  bounds  of  the  testi- 
mony, the  market  price  of  the  steel  between  the  25th  of  November  and 
the  1st  of  December,  1918,  plaintiff  as  matter  of  law  was  entitled  to  a 
recovery  on  that  basis,  and  in  this  view  the  errors  of  the  trial  court  arc 
immaterial.  Although  the  point  is  not  raised,  since  the  verdict  is  ex- 
cessive by  $38.51,  the  recovery  should  be  reduced  by  that  amoxmt,  and 
the  judgment,  as  so  modified,  affirmed,  with  costs. 

MERRELL,  J.,  concurs. 
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MEINHART  V.  CONTRESTA  et  al. 

(Supreme  Ckmrt,  Special  Term,  Monroe  County.    June  8»  1822.) 

1.  AMOoiatioDs  €=s>l— "UDlnoorporatad  association"  deflaed. 

An  "unincorporated  association*'  is  an  organization  composed  of  a  body 
of  persons  united  without  a  charter  for  the  prosecution  of  some  common 
enterprise ;  It  is  not  a  legal  entity  separate  from  the  persons  who  com- 
pose it 

[Ed.  Not*.— For  other  definiUons,  see  Words  and  Phrases,  Jirst  and 
Second  Series,  Association.]  , 

2.  AMoelatUDS  ^s»20(2)— Parposa  of  permitting  salt  against  president  or  treas- 

nrer  of  assoolatlon  stated. 

General  Associations  Law,  S  13,  formerly  Code  Civ.  Proc.  f  1919,  per- 
mits a  suit  to  be  brought  against  a  president  or  treasurer  of  an  associa- 
tion merely  for  the  purpose  of  doing  away  with  the  inconvenience  of  hay- 
ing each  individual  member  of  the  association  named  as  a  party  to  the 
action  and  process  served  u^on  him. 

3.  Attachment  ^5;>4— Action  against  president  of  association  within  terms  of  act 

relating  to  attachments;   "natural  person." 

An  action  against  the  president  of  an  association  (General  Associations 
Law,  §  13,  formerly  Code  Civ.  Proc.  S  1919)  is  one  against  the  Individuals 
comprising  the  association  in  so  far  as  it  affects  property  held  in  the 
name  of  the  association,  or  property  owned  jointly  or  in  common  by  the 
members,  and  an  action  so  brought  against  the  president  is  one  against  a 
natural  person  within  the  terms  of  Civil  Practice  Act,  (  903,  relating  to  at- 
tachments. 

[Ed.   Note. — For   other  definitions,   see  Words  and   Phraces,   Second' 
Series,  Natural  Person.] 

4^  Attachment  ^^IIS^AAdavit  held  to  state  sntRclent  facts  as  to  defendant's 
intention  to  assign  property  of  association  to  defraud  plaintiff. 

Where  an  afiidavit  stated  that  one  of  the  defendants  In  the  action 
stated  that  the  officers  of  defendant  council  had  made  arrangements  to 
transfer  the  funds  of  the  council  to  a  private  party,  and  that,  if  plain- 
tifP  did  not  bring  suit,  there  would  be  no  funds  in  the  treasury  with  which 
to  pay  any  money  which  might  be  recovered  by  plaintiff,  the  affidavit, 
setting  forth  facts  that  plaintiff  was  a  creditor  of  defendants,  and  that 
they  were  about  to  assign  or  dispose  of  their  property  with  intent  to  de- 
fraud plaintiff,  was  sufficient. 

5.  Master  and  servant  ^=941  ( I )— Measure  of  damage  for  breach  of  contract  stated. 

In  an  action  for  breach  of  contract  of  employment,  the  damages  are 
prima  facie  the  amount  of  wages  for  the  unexpired  term  of  the  contract. 

6.  Attachment  $=;»9— May  be  granted  for  balance  of  salary  due  or  to  become  due. 

In  an  action  for  breach  of  contract  of  employment,  an  attachment  may 
be  granted  for  the  balance  of  the  salary  due  or  to  become  due. 

7.  Attachment  ^=»225— Remedy  of  defendant  in  attachment  for  breach  of  employ- 

ment contract  stated. 

In  an  action  in  attachment  for  breach  of  a  contract  of  employment  for 
the  balance  of  salary  due  or  about  to  become  due,  if  plaintiff  was  likely 
to  secure  employment  or  had  secured  employment,  thus  lessening  the 
amount  of  damages  he  might  recover,  defendant's  remedy  was  not  to 
move  to  vacate  the  attachment,  but  to  present  such  facts  upon  motion  to 
reduce  the  amount  of  the  attachment. 

Action  by  Fred  Meinhart  against  Joseph  Contresta,  as  vice  president 
and  acting  president,  and  another,  as  secretary,  of  Mixed  Local  No. 
24,  United  Show  Workers  of  America,  an  unincorporated  association 

4^»VoT  other  cases  see  same  topic  &  KEY- NUMBER  In  "all  Key-Numbered  Digest*  ft  Indexes 
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consisting  of  more  than  seven  persons,  and  others.    On  motion  to  va- 
cate warrant  of  attachment.    Motion  denied. 

John  J.  Mclnemey,  of  Rochester,  for  plaintiff. 
Philip  H.  Donnelly,  of  Rochester,  for  defendants  Contresta  and 
Sheridan. 

CUNNINGHAM,  J.  This  action  is  brought  to  recover  damages  for 
breach  of  a  contract  providing  for  the  employment  of  plaintiff  as  busi- 
ness agent  and  financial  secretary  for  a  term  of  four  years,  from  Sep- 
tember 1,  1919,  to  August  23,  1923,  at  a  weekly  salary  of  $85.  Plain- 
tiff alleges  that  he  entered  the  employ  of  defendants  pursuant  to  such 
agreement  and  faithfully  performed  his  duties  thereunder  up  to  the 
8th  day  of  April,  1922,  when  the  defendants  wrongfully  and  without 
just  cause  discharged  him. 

An  action  or  a  proceeding  may  be  maintained  against  the  president 
or  treasurer  of  an  unincorporated  association  consisting  of  seven  or 
more  persons.  General  Associations  Law  (Consol.  Laws,  c  29)  §  13, 
formerly  section  1919  of  the  Code  of  Civil  Procedure. 

Defendants  claim  that  a  warrant  of  attachment  cannot  issue  against 
an  unincorporated  association  sued  in  the  name  of  its  president,  and 
that  under  section  903  of  the  Civil  Practice  Act  such  warrant  may 
only  be  issued  against  a  natural  person,  a  domestic  corporation,  or  a 
foreign  corporation. 

[1-3]  An  unincorporated  association  is  an  organization  composed  of 
a  body  of  persons  united  without  a  charter  for  tfie  prosecution  of  some 
common  enterprise.  It  is  not  a  legal  entity  separate  from  the  persons 
who  compose  it.  The  statute  permits  a  suit  to  be  brought  against  the 
president  or  treasurer  of  an  association  merely  for  the  purpose  of  do- 
ing away  with  the  inconvenience  of  having  each  individual  member  of 
the  association  named  as  a  party  to  the  action  and  process  served  upon 
him.  An  action  in  this  form  is  oile  against  the  individuals  comprising 
the  association  in  so  far  as  it  affects  property  held  in  the  name  of 
the  association,  or  property  owned  jointly  or  in  common -by  all  the 
members  of  the  association.  The  individual  sued  as  president  of  an  as- 
sociation is  a  natural  person,  and  he  is  sued  as  the  representative  of  a 
number  of  natural  persons,  and  it  seems  to  me  that  an  action  so  brought 
is  one  against  a  natural  person  within  the  terms  of  the  Civil  Practice 
Act  relating  to  attachments.  Winter  v.  Hamm,  5  Civ.  Proc.  R.  194; 
Orr  Co.  V.  Cushman,  54  Misc.  Rep.  121,  104  N.  Y.  Supp.  510. 

In  Mertz  v.  Fenouillet,  13  App.  Div.  222,  43  N.  Y.  Supp.  217,  the 
warrant  of  attachment  was  vacated  because  it  ran  against  the  property 
of  the  president  of  the  association  instead  of  against  the  property  be- 
longing to  the  association  or  owned  jointly  or  in  common  by  all  the 
members  of  such  association.  In  the  case  at  bar  the  warrant  states 
that  the  defendants  are  an  unincorporated  association  and  the  sheriff 
is  commanded  to  attach  the  funds  of  such  defendants. 

[4]  The  affidavit  upon  which  the  warrant  was  issued  states  that  the 
plaintiff  had  a  conversation  with  Henry  Roevers,  secretary  of  Joint 
Council  No.  6,  one  of  the  defendants  in  this  action,  and  that  Roevers 
stated  that  the  officers  of  the  council  had  made  arrangements  to  trans- 
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fer  all  of  the  funds  of  the  council  to  a  private  party,  and  that,  if  plain- ' 
tiff  did  bring  suit,  there  would  be  no  funds  in  the  treasury  with  which 
to  pay  any  money  which  might  be  recovered  by  him.  Roevers,  as 
secretary  of  Joint  Council  No.  6,  is  named  as  one  of  the  defendants  in 
this  action.  It  can  hardly  be  claimed  that  an  admission  by  one  of  the 
defendants  is  hearsay  evidence  or  that  plaintiff  could  be  expected  to 
secure  an  affidavit  from  such  defendant  to  b^  used  in  securing  a  war- 
tant  of  attachment.    Scott  v.  Beaudet,  62  Hun,  50,  16  N.  Y.  Supp.  409. 

I  am  of  the  opinion  that  the  affidavit  sufficiently  sets  forth  that  plain- 
tiff is  a  creditor  of  defendants,  and  that  they  are  about  to  assign  or 
dispose  of  their  property  with  intent  to  defraud  him. 

[6]  The  plaintiff  alleges  that  his  contract  of  employment  extended 
to  August  23,  1923,  and  that  he  was  unlawfully  discharged  on  the  8th 
day  of  April,  1922,  and  that  his  compensation  for  the  unexpired  term 
of  the  agreement  at  the  contract  rate  of  $85  per  week  would  be  $6,120. 
In  an  action  for  breach  of  contract  of  employment  the  damages  are 
prima  facie  tlie  amount  of  wages  for  the  remainder  of  the  unexpired 
term  of  the  contract.    Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285. 

[8]  In  such  an  action  an  attachment  may  be  granted  for  the  balance 
of  the  salary  due  or  to  become  due  under  the  contract.  Cohen  v.  Walk- 
er, 38  Misc.  Rep.  114,  77  N.  Y.  Supp.  105. 

A  copy  of  the  contract  entered  into  between  the  plaintiff  and  defend- 
ants is  annexed  to  the  affidavit  of  plaintiff,  and  plaintiff  alleges  that  he 
entered  the  employ  of  defendants  under  this  contract  and  performed 
services  thereunder  from  September  1,  1919,  to  April  8,  1922.  The 
papers  thus  show  it  is  probable  that  plaintiff  has  a  cause  of  action,  and 
this  is  sufficient  to  justify  the  granting  of  the  warrant  of  attachment. 
Furbush  v.  Nye,  17  App.  Div.  325,  45  N.  Y.  Supp.  214. 

[7]  If  the  plaintiff  is  likely  to  secure  employment,  or  has  secured 
employment,  thus  lessening  the  amount  of  damages  he  may  recover, 
defendants'  remedy  is  not  to  move  to  vacate  *the  warrant  of  attachment, 
but  to  present  such  facts  to  the  court  upon  a  motion  to  reduce  the 
amount  of  the  attachment.  If  such  motion  be  made,  the  court  will 
then  ascertain  how  much  of  defendants'  property  it  is  necessary  to  at- 
tach and  keep  in  custody  to  satisfy  plaintiff's  demand. 

The  motion  to  vacate  the  warrant  of  attachment  is  denied. 


(201  App.  Div.  502) 

^DARTMOUTH  MFG.  CORPORATION  V.  MAYER  et  at. 

(Supreme  Court,  Appellate  Division,  First  Department    May  19,  1922.) 

Sales  ^=»8 1  (4)— Seller  entitled  to  make  complete  delivery  when  able,  though  de- 
livery delayed  by  etrlke. 

Under  a  contract  for  sale  of  a  quantity  of  cotton  goods,  "ft-7  per  cent." 
thereof  to  be  delivered  weekly,  providing  that,  If  the  seller's  production 
were  curtailed  by  strikp,  "delivery  shall  only  be  made  proportionate  to 
production,"  the  seller  who  had  made  proportionate  reduced  deliveries 
during  the  strike  was  entitled  to  make  complete  delivery  of  the  contract 
quantity,  although  the  time  for  delivery  Intended  by  the  parties  under 
normal  conditions  had  expired. 

^S9For  other  cases  see  same  topic  ft  KEY-MUM6BR  tn  all  Kej-Nembered  Digests  ft  Infleses 
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Appeal  from  Special  Term,  New  York  Cotinty. 

Action  by  Dartmouth  Manufacturing  Corporation  against  Edwia 
Mayer  and  others  in  the  Supreme  Court  of  New  York  County.  From 
a  judgment  for  plaintiff,  defendants  appeaL    Affirmed. 

The  following  Is  the  opinion  of  Lehman,  J.,  at  Special  Term: 
**The  plaintiff  herein  has  brought  an  action  to  recover  damages  for  failure 
to  accept  merchandifie  under  a  contract  of  sale,  which  is  annexed  to  the  com- 
plaint. So  far  as  material  this  contract  reads  as  follows:  'Sold  for  account  oT 
Dartmouth  Mfg.  Ck>rp'n,  New  Bedford,  Mass.  To  Sol  Friedman  &  Ck).,  12  West 
3d  St.,  N.  Y.  G.  Nine  hundred  and  forty  (940)  pieces,  including  10  per  cait 
.tailings  and  6  per  cent  seconds  at  5  per  cent,  less  than  price  of  firsts.  First 
quality  combed  3  leaf  twills.  Delivery  from  mill.  6-7  per  cent,  weekly  com- 
mence early  as  can  in  March,  1920.  ♦  ♦  ♦  If  the  production  of  the  Dart- 
mouth Mfg.  Corp'n  shall  he  curtailed  during  the  time  above  named  by  strikes 
or  lockouts  to  counteract  strikes,  or  any  unavoidable  casualty,  the  deliveries 
shall  only  be  made  proportionate  to  the  production.'  The  complaint  sufficient- 
ly aUeges  that  the  production  of  the  Dartmouth  Manufacturing  Ck>rporation 
was  curtailed  by  strikes  from  the  15th  day  of  March  untU  the  26th  day  of 
July,  and  that  between  the  22d  day  o(  March  and  the  8th  day  of  July  the 
plaintiff  delivered  and  the  defendants  accepted  and  paid  for  292  pieces,  which 
constituted  a  delivery  proportionate  with  the  production  of  the  plaintiff's  milL 
It  further  alleges  that  the  plaintiff  tendered  and  the  defendants  refused  to 
accept  or  pay  for  similar  proportions  of  goods  on  the  16th  day  of  July,  and 
the  26th  day  of  July,  1920,  and  that  the  defendants  have  since  that  time  re- 
fused all  tenders  of  goods  made  in  accordance  with  the  terms  and  conditions 
of  the  contract  The  defendants  have  demurred  to  this  complaint  on  the 
ground  that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
urge  that  under  the  terms  of  their  contract  they  are  not  compelled  to  accept 
deliveries  of  any  goods  tendered  after  the  15th  day  of  July.  It  is  their  con- 
tention that  since  under  the  terms  of  ttie  contract  6-7  per  cent  of  the  total 
amount  was  to  be  delivered  weekly,  beginning  'as  early  as  can  in  Mandi,'  the 
parties  contemplated  that  all  deliveries  would  be  completed  within  16% 
weeks.  They  concede  that  under  the  terms  of  the  contract  the  plaintiff  was 
excused  from  full  delivery  during  the  period  of  the  strike,  but  they  urge  that 
the  provision  in  the  contract  in  this  regard  does  not  extend  the  time  for 
defivery,  but  results  merely  *in  a  diminution  of  the  total  amount  which  the 
plaintiff  can  be  comi>elled  to  deliver.  The  contract  provides  for  the  sale  and 
delivery  of  940  pieces  of  goods,  and  the  only  limitation  upon  the  time  during 
which  the  contract  could  be  performed  is  contained  in  the  provision  in  regard 
to  the  time  and  rate  at  which  such  deliveries  should  be  made,  and  there  is 
nothing  in  the  contract  to  show  that,  so  long  as  the  deliveries  were  made  in 
accordance  with  the  contract,  the  obligation  of  either  party  should  terminate 
before  the  full  amount  contracted  for  had  been  delivered.  The  plaintiff 
agreed  to  make  deliveries  at  the  rate  of  '6-7  per  cent,  weekly,'  except  in  one 
contingency,  and  the  parties  undoubtedly  contemplated  that  unless  that 
contingency  arose  the  time  for  full  delivery  would  expire  in  about  16  weeks. 
Under  the  express  terms  of  the  contract  however,  if  that  contingency  arose 
'during  the  time  above  named,'  i.  e.,  during  the  time  when  deliveries  at  the 
rate  of  6  per  cent,  to  7  per  cent,  weekly  could  otherwise  be  required,  then  •the 
deliveries',  i.  e.,  the  deliveries  to  be  made  under  the  contract,  'shaU  only  be 
made  proportionate  to  production.'  These  words  alone  might  perhaps  not  be 
sufficient  to  extend  a  definitely  fixed  term  during  which  the  deliveries  under 
the  contract  must  be  made  and  completed,  but  they  result  in  an  obligation 
on  the  part  of  the  plaintiff  to  deliver  goods  'only  proportionate  to  production* 
instead  of  6-7  per  cent  weekly.  Since  the  contract  itself  permits  the  plain- 
tiff in  this  contingency  to  make  reduced  deliveries  and  contains  ho  dause 
which  limits  the  time  during  which  the  contract  should  remain  alive,  ex- 
cept in  so  far  as  It  provides  for  the  manner  in  which  deliveries  may  be  re- 
quired, it  must  follow  that  the  contract  cannot  be  terminated  by  the  defend- 
ants BO  long  as  the  plaintiff  continues  to  tender  deliveries  at  the  rate  au- 
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tborized  by  tbe  contract  The  fact  that  the  contract  proTldea  (hat  deliyerles 
at  the  reduced  rate  shall  be  required  only  if  the  contingency  arises  'during 
the  time  above  named'^does  not  mean  that  the  effect  of  that  contingency 
arising  ^during  that  time  must  be  confined  to  the  same  period.  The  parties 
have  provided  that  curtailment  of  the  production  of  plaintiff's  mills  occur- 
ring after  the  time  when  the  contract  would  have  been  completed  if  the 
seller  had  made  deliveries  in  accordance  with  the  contract  should  not  ex- 
cuse a  previous  failure  to  deliver,  but  where  the  contingency  occurs  during 
the  time  when  under  the  contract  the  plaintiff's  obligation  and  right  to  de- 
liver was  still  uncompleted,  then  It  seems  to  me  that  the  contract  under  its 
terms  remains  in  full  force  until  such  time  as  the  deliveries  which  could  be 
required  at  the  rate  of  6  to  7  i)er  cent  weekly  together  with  the  deliveries 
which  could  be  'required  proi)ortionate  to  production'  total  the  fuU  quantity 
which  the  defendant  agreed  to  buy.  The  defendant's  motion  for  judgment  is 
therefore  denied,  with  $10  costs,  with  leave  to  withdraw  the  demurrer  and 
serve  iu\  answer  within  20  days  after  notice  of  entry  of  order  herein  upon 
payment  of  said  costs.    Settle  order  on  notice." 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Irving  D.  Lipkowitz  and  Max  D.  Steuer,  both  of  New  York  City,  for 
appellants. 

McKerchcr  &  Link,  of  New  York  City  (Clark  McKercher  and 
George  Link,  Jr.,  both  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  defendants  to  withdraw  demurrer  and  to  answer  on  pay- 
ment of  said  costs  and  $10  costs  of  motion  at  Special  Term,  upon  the 
opinion  of  Lehman,  J.,  at  Special  Term. 

Order  filed. 


(201  App.  Div.  445) 

KOHLMEIER  v.  ALLEN. 

(Supreme  Conrt,  Appellate  Dirision,  First  Department    June  2,  1022.) 

Matter  and  sarvaat  #=s>aoi(l)— Aotomobifa  owaer'a  soa  held  not  agaat  of  father 
fa  driviag. 

Where  defendant's  son  was  driving  his  father's  automobile  at  the 
time  he  injured  plaintiff,  without  his  father's  knowledge  or  consentp  and 
for  the  son's  own  puri)oses,  the  fact  that  defendant's  daughter  was  riding 
in  the  car  with  the  son  does  not  make  the  son  the  agent  of  defendant,  so 
as  to  render  defendant  liable  for  the  injuries. 

Smith  and  Page,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  John  W.  Kohlmeier,  Jr.,  against  Frederick  H.  Allen  to 
recover  damages  for  negligence.  Judgment  entered  on  a  verdict  for 
the  plaintiff,  and  defendant's  motion  for  new  trial  denied,  and  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  R  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  on  the  brief),  for  appellant. 

A.  Lincoln  Lavine,  of  New  York  City  (Matthew  Swerling,  of  New 
York  City,  on  the  brief),  for  respondent. 

%s»FoT  other  cases  see  same  topic  ft  KET-NXJMBBR  in  all  Key-Nmnberea  Digests  ft  Inloxies 
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CLARKE,  p.  J.  The  sole  question  presented  is  as  to  the  responsi- 
bility of  the  defendant  for  the  operation  of  his^utomobile,  which  was 
being  driven  by  his  son,  at  the  time  of  the  accSent.  The  defendant's 
family  consisted  of  two  sons  and  two  daughters,  besides  his  wife  and 
himself.  The  son,  Frederick  H.  Allen,  Jr.,  who  was  driving  the  car 
in  question  at  the  time  of  the  accident,  was  27  years  of  age.  He  had 
been  away  from  home  for  about  8  years,  living  abroad  and  in  Boston. 
He^  had  been  in  the  military  service  up  to  about  3  months  before  the 
accident,  when  he  returned  to  Boston.  He  had  his  own  car  in  that  city. 
Ever  since  his  colleefe  d^vs  he  had  continually  driven  his  own  car. 
He  had  come  down  from  Boston  the  day  before  the  accident,  and  spent 
the  night  at  his  father's  house  at  Pelham  Manor.  On  the  day  of  the 
accident,  without  any  previous  conversation  with  his  father  as  to  the 
use  of  the  car,  this  son  went  to  his  father's  garage  and  took  the  car, 
which  was  primarily  reserved  for  his  mother's  use,  and  with  his  sister 
drove  to  a  morning  hunt  race  meeting  at  Belmont  Park  Terminal.  Aft- 
er the  races,  Frederick  H.  Allen,  Jr.,  started  to  go  to  a  luncheon  at  the 
home  of  one  of  the  young  ladies  at  Westbury,  L.  I.,  and  had  in  the 
car  his  sister  and  some  friends,  and  while  on  their  way  to  Westbury 
the  accident  occurred.  The  defendant  himself  testified  that  he  did  not 
use  the  car  on  the  day  of  the  accident,  nor  did  he  know  of  any  one  who 
was  going  to  use  it,  and  further  testified  that  he  had  no  business  that 
day  in  the  vicinity  of  the  accident.  The  jury  found  a  verdict  for  the 
plaintiff. 

The  question  presented  is  whether  the  defendant's  car,  driven  by 
his  son  on  a  pleasure  trip  of  his  own,  was  nevertheless  engaged  upon 
defendant's  business,  and  driven  by  defendant's  agent,  for  whose  acts 
he  was  responsible,*  because  of  the  fact  that  a  daughter  of  the  defend- 
ant was  also  in  the  car.  The  basis  for  the  recovery  appears  to  be  a 
paragraph  contained  in  the  opinion  of  the  Court  of  Appeals  in  Van 
Blaricom  v.  Dodgson,  220  N.  Y.  Ill,  115  N.  E.  443,  L.  R.  A.  1917F, 
363.  While  that  case  unanimously  affirmed  a  judgment  of  the  Appel- 
late Division,  reversing  a  judgment  for  the  plaintiff  entered  upon  a 
verdict  and  directing:  a  dismissal  of  the  complaint  (170  App.  Div.  935, 
154  N.  Y.  Supp.  1148),  the  court  said: 

'The  respondent  had  a  family,  consisting  of  his  wife,  a  married  daughter 
and  son-in-law,  and  an  adult  son,  all  of  whom  resided  with  him.  He  was  also 
the  owner  of  an  automobile,  which  he  liad  purchased  for  the  pleasure  of 
the  members*  of  his  family  and  himself,  and  which  car  his  wife  drove  from 
time  to  time  'for  her  pleasure,'  as  his  son  'also  did.'  Said  son  also  drove  the 
car  in  taking  out  the  daughter  and  her  husband,  and  'the  car  waa  used  for 
the  entertainment  of  the  members  of  the  family  and  defendant's  •  •  * 
guests.'  Interpreted  in  the  light  of  ordinary  experience,  this  evidence  means 
that  respondent  kept  the  car  for  family  use,  whether  of  pleasure  or  con\*en- 
lence,  and  that  he  permitted  his  son  from  time  to  time  to  use  the  same  for 
his  individual  accommodation.  On  a  given  occasion  the  son,  unaccompanied 
by  any  other  members  of  the  family,  and  pursuing  solely  and  exclusively  his 
own  pleasure,  and  not  any  object  of  family  entertainment  or  convenience,  took 
the  car  and  so  negligently  operated  it  as  to  kill  plaintiffs  intestate.  ♦  •  • 
We  may  assume  for  the  purposes  of  this  discussion  that.  If  the  son  had  been 
driving  the  car  while  containing  other  members  of  the  family,  for  their  con- 
venience, he  might  be  regarded  as  so  carrying  out.  the  purposes  of  his  father 
and  for  which  the  car  was  maintained,  as  to  be  the  agent  of  the  latter,  and  to 
make  him  liable  for  negligence." 
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Seizing  upon  the  assumption  obviously  obiter,  the  respondent  urges 
that  as,  in  this  case,  the  son  had  with  him  another  member  of  his 
father's  family,  to  wit,  his  sister,  the  father  is  liable  for  the  son's  negli- 
gence, although  he  was  not.  in  the  car,  had  not  been  consulted  as  to  its 
use,  did  not  Imow  it  had  been  taken  out,  and  had  no  business  at  the  time 
in  which  it  could  possibly  have  been  engaged.  It  seems  to  me  that  such 
a  holding  would  be  against  the  entire  current  of  authority  in  this 
state.  In  Maher  v.  Benedict,  123  App.  Div.  579,  108  N.  Y.  Supp.  228, 
the  Appellate  Division  in  the  Second  Department  reversed  the  judg- 
ment in  favor  of  the  plaintiff,  where  the  defendant  owned  the  car  at 
the  time  of  the  accident,  but  was  not  in  it.  It  was  being  driven  by  hft 
son,  who  had  taken  it  out  without  his  father's  knowledge  or  direction. 
The  court  said : 

'^LdabUity  cannot  be  cast  upon  tbe  defendant  because  he  ownM  the  car,  or 
because  be  permitted  his  son  to  drive  the  car  whenever  he  wished  to  do  so, 
•    •    •    or  because  tlie  driver  was  his  son." 

It  appeared  in  that  case  that  the  son  had  started  for  PleasantviUe, 
where  his  grandfather  lived,  with  the  idea  of  bringing  home  his  sisters, 
who  were  there. 

In  Tanzer  v.  Read,  160  App.  Div.  584,  145  N.  Y.  Supp.  708,  this 
court  reversed  a  judgment  for  the  plaintiff,  and  dismissed  the  com- 
plaint, as  against  the  husband,  where  injuries  were  caused  by  an  auto- 
mobile belonging  to  the  husband,  which  had  been  purchased  by  him 
for  the  mutual  pleasure  of  himself  and  his  family,  including  his  wife, 
who  was  privileged  to  use  the  same.  The  husband  had  provided  a 
chauffeur  for  the  operation  of  the  car,  and  at  the  time  of  the  accident 
this  chauffeur  was  in  the  car;  but  he  had  shortly  before  the  accident 
given  up  the  wheel  to  the  wife,  who  alone  was  operating  the  car  when 
5ie  accident  occurred.  It  was  being  used  on  that  occasion  purely  for 
the  wife's  recreation,  and  not  for  3ie  business  of  the  husband.  The 
court  said : 

"I  know  of  no  law  •  •  •  whldi  compels  a  husband  to  afford  to  his  wife 
either  the  opportunity  or  means  for  recreation;  but,  if  he  does  so,  I  do  not 
think  that,  while  engaged  in  such  recreation,  she  is  in  any  sense  acting  as  ner 
husband's  agent,  even  though  she  utilize  his  property  as  a  means  for  her 
pleasure." 

In  Heissenbuttel  v.  Meagher,  162  App.  Div.  752,  147  N.  Y.  Supp. 
1087,  affirmed  221  N.  Y.  511,  116  N.  E.  1050,  this  court  reversed  a 
judgment  in  favor  of  the  plaintiff,  and  dismissed  the  complaint,  where 
the  plaintiff  was  injured  by  an  automobile  owned  by  defendant  and 
driven  by  his  son,  24  years  of  age,  a  law  student,  living  with  his  father 
as  a  member  of  his  family.  The  car  was  a  pleasure  vehicle,  kept  by  de- 
fendant for  the  use  of  himself  and  his  family.  His  son  was  privileged 
to  use  it  for  his  individual  purposes  whenever  he  so  desired.  It  was 
customary,  also,  for  the  son  to  act  as  chauffeur  of  the  car,  when  it  was 
used  by  defendant  or  other  members  of  his  family.  On  the  occasion 
of  the  accident  the  son  had  taken  the  car  out  for  a  pleasure  drive,  ac- 
companied by  several  of  his  friends.  Neither  the  defendant  nor  any 
other  member  of  his  family,  except  his  son,  was  in  the  party.  The 
court  said: 
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"It  is  evident  from  these  facts  that  when  the  accident  happened  the  car  wa» 
neither  expressly  nor  constructively  in  the  use  or  service  of  the  defendant, 
and  that  in  driving  the  car  the  son  was  in  no  way  acting  as  the  defendant's 
agent" 

In  Farthing  v,  Strouse,  172  App.  Div.  523,  158  N.  Y.  Supp,  840^ 
the  Appellate  Division  in  the  Second  Department  affirmed  a  judgment 
of  nonsuit  against  the  husband.  The  car  was  being  driven  by  his  wife. 
He  was  not  present.  He  admitted  ownership.  He  admitted  that  his 
wife  had  authority  to  use  the  car  for  her  pleasure,  or  for  any  purpose 
whatever.    The  court  said : 

^  "There  is  no  evidence  that  at  the  time  of  the  casualty  the  wife  was  engaged 
in  the  business  of  the  husband.  •  *  *  The  rule  of  stare  decisis  requires 
us  to  hold  that  upon  the  facts  in  this  case  there  is  no  presumption  that  the 
defendant's  wife  was  in  his  service  and  engaged  in  his  affairs,  and  that 
therefore  the  principle  of  respondeat  superior  does  not  apply." 

In  De  Smet  v.  Niles,  175  App.  Div.  822,  161  N.  Y.  Supp.  566,  it 
appeared  that  defendant,  a  young  man  of  about  21  or  22  years  of  age, 
living  with  his  father  and  mother,  owned  this  car.  His  brother,  who 
was  driving  the  car  at  the  time  of  the  accident  testified  that  the  defend- 
ant had  forbidden  him  to  take  the  car  out  alone,  but  that  at  any  time  his 
mother  wanted  him  to  take  her  out  hfe  could  take  her  out  in  the  car.  On 
this  occasion  the  mother  had  asked  him  to  get  the  car  for  the  purpose  of 
taking  her  and  a  friend  of  hers  from  their  residence  to  the  friend's 
home.    This  court  said : 

"It  is  very  evident  that  the  car  was  not  being  used  in  the  business  of  tSie 
defendant,  but  solely  for  the  purposes  and  pleasures  of  the  mother,  and  the 
mere  authority  given  to  William  to  take  the  car  out  when  his  mother 
wished  him  to  did  not  render  the  defendant  liable.'* 

In  Legenbauer  v.  Esposito,  187  App.  Div.  811,  176  N.  Y.  Supp.  42, 
a  judgment  for  plaintiff  was  reversed  by  the  Appellate  Division,  Third 
Department,  where  the  plaintiif  was  injured  riding  in  a  car  owned  by 
defendant,  where  it  appeared  that  defendant  had  consented  that  his 
son  might  take  out  his  car  and  give  plaintiff  and  some  other  young 
people  a  ride;  the  court  saying: 

"It  was  for  their  pleasure  and  at  their  request,  and  the  fact  that  the  driver 
happened  to  be  his  son  did  not  make  him  the  agent  or  servant  of  the  defend- 
ant." 

In  Potts  V.  Pardee,  220  N.  Y.  431,  116  N.  E.  78,  8  A.  L.  R.  785,  the 
Court  of  Appeals  reversed  a  judgment  in  favor  of  the  plaintiff.  The 
automobile  was  owned  by  the  defendant,  and  her  huskind,  son,  and 
chauffeur  were  in  the  car  at  the  time  of  the  accident.  The  car  was 
being  driven  by  the  chauffeur,  who  testified  that  he  was  not  in  the  em- 
ploy of  the  defendant,  but  was  at  the  time  of  the  accident,  and  for  near- 
ly 20  years  prior  thereto,  was  in  the  employ  of  the  husband ;  that  he  was 
hired  by  the  husband,  was  paid  by  him,  and  received  his  orders  from 
him,  including  those  with  reference  to  the  trip  which  was  being  taken. 
Judge  McLaughlin  said: 

"It  has  been  settled  by  numerous  authorities,  in  this  state  at  least,  that 
when  it  appears  in  an  action  against  the  owner  of  an  automobile  for  damages 
sustained  that  the  driver  was  not  In  his  employ  nor  engaged  in  his  business 
a  plaintiff  cannot  recover.    Van  Blarlcom  t.  Dodgson,  220  N.  Y.  Ill,  and  r 
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cited.  •  •  •  But  it  is  strenuously  urged  by  the  respondent  that  the  de- 
fendant may  be  held  liable,  notwithstanding  the  rule  established  by  the 
authorities  cited,  because  she  was  the  owner  ot  the  car  and  in  it  at  the  time 
the  accident  occurred.  ^Hiis  cannot  be  done,  unless  the  rule  which  makes 
one  person  responsible  for  the  torts  of  another  be  entirely  disregarded. 
^    *    *    I  am  of  the  op]ni<ni  the  cemplaint  should  have  been  dismisred." 

In  Fallon.v.  Swackhamer,  226  N.  Y.  444,  123  N.  E.  737,  the  Court 
of  Appeals  reversed  a  judgment  for  the  plaintiff.  The  defendant  was 
the  owner  of  the  c?u-,  which  at  the  time  of  the  accident  was  being  driv- 
en by  his  brother-in-law,  who  at  his  mother's  request  had  taken  defend- 
ant's car  to  drive  her  to  her  home,  and  on  returning  it  collided  with  a 
car  in  which  plaintiff  was  riding.    The  court  said : 

"Even  if  it  could  be  fairly  presumed  from  the  evidence  that  Haight  had 
Swackhamer's  consent  to  take  his  car  for  the  purpose  of  taking  his  mother 
liome,  this  would  not  be  sufficient  to  make  the  latter  liable.  An  owner  who 
gratuitously  loans  his  car  to  a  servant,  or  even  to  a  member  of  his  family, 
for  such  person's  own  particular  pleasure  or  business,  is  not  liable  for  an  ac- 
cident thereafter  happening.  «  «  «  When,  therefore,  Haight,  at  the  re- 
quest of  his  mother,  took  her  in  Swackhamer's  car  to  her  house,  he  was  doing 
his  duty  as  a  son  and  enjoying  the  pleasures  of  that  relationship.  The  mere 
ownership  of  the  car  is  not  evidence  that  Haight  under  such  conditions  was 
•driving  for  or  on  behalf  of  his  brother-in-law." 

It  seems  to  me  clear  that,  as  it  appears  from  the  undisputed  evidence 
in  this  case  that  the  son  had  taken  his  father's  car  without  his  knowl- 
-edge  for  a  pleasure  expedition  of  his  own,  the  mere  presence  of  his 
sister  in  the  party  cannot,  upon  any  logical  ground,  be  held  to  have 
created  the  relationship  of  master  and  servant  between  the  father  and 
the  son ;  the  father  thereby  becoming  responsible  for  the  son's  negli- 
gence under  the  principle  of  respondeat  superior.  In  Doran  v.  Thom- 
sen,  76  N.  J.  Law,  754,  71  Atl.  296,  19  L.  R.  A.  (N.  S.)'335,  131  Am. 
St.  Rep.  677,  in  action  against  a  father,  where  his  daughter,  in  using 
his  car  for  her  own  pleasure  in  driving  her  personal  friends,  negligent- 
ly injured  the  plaintiff,  the  court  upon  the  trial  had  charged  the  jury: 

"If  she  took  that  machine  out  at  that  time  in  pursuance  of  a  general  au- 
thority of  her  father  to  take  it  whenever  she  pleased  for  the  pleasure  of  the 
family  and  for  her  own  pleasure,  for  the  purpose  for  which  the  master  bought 
it,  for  the  purpose  for  which  her  father  owned  it;  for  the  purpose  for  which 
he  expected  her  to  operate  it,  then  she  was  the  servant  of  the  father.  Un- 
der those  circumstances,  that  was  the  business  for  which  the  father  bought 
the  machine." 

This  the  Court  of  Errors  and  Appeals  held  error,  because  it  based 
the  creation  of  the  relation  of  master  and  servant  upon  the  purpose 
which  the  parent  had  in  mind  in  acquiring  ownership  of  the  vehicle  and 
its  permissive  use  by  the  child,  ignoring  an  essential  element  in  the 
•creation  of  that  status  as  to  third  persons,  that  such  use  must  be  in 
furtherance  of,  and  not  apart  from,  the  master's  service  and  control. 

•It  would  subject  a  parent  to  liability  if  he  bought  for  his  son  a  baseball, 
-or  for  his  daughter  a  golf  club,  and  by  permitting  them  to  be  used  by  his 
children  for  the  appropriate  purposes,  if  injury  occurred." 

And  our  Court  of  Appeals  in  Van  Blaricom  v,  Dodgson,  supra, 
-speaking  upon  the  same  subject,  said : 
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"But  it  seems  to  us  that  such  a  theory  is  more  illusory  than  sabstantial, 
and  that  it  would  be  far-fetched  to  hold  that  a  father  should  become  liable 
as  principal  every  time  he  permitted  a  capable  child  to  use  for  his  personal 
convenience  some  article  primarily  kept  for  family  use.  That  certainly 
would  introduce  into  the  family  relationship  a  new  rule  of  conduct,  which,  so 
far  as  we  are  aware,  has  never  been  applied  to  other  articles  than  an  auto- 
mobile, y^e  have  never  heard  it  ar^ed  that  a  man  who  kept  for  his  family 
use  a  horse  or  wagdn  or  boat  or  set  of  golf  sticks  (sic)  had  so  embarked  upon 
the  occupation  and  business  of  furni^ng  pleasure  to  the  members  of  his 
family  that,  if  some  time  he  permitted  one  of  them  to  use  one  of  those  articles 
for  his  personal  enjoyment,  the  latter  was  engaged  in  carrying  out,  not  his  own 
purposes,  but,  as  agent,  the  business  of  his  father." 

In  my  opinion,  the  judgment  appealed  from  should  be  reversed,  and 
the  complaint  dismissed,  with  costs  and  disbursements  to  the  appel- 
lant. 

MERRELL  and  GREENBAUM,  JJ.,  concur. 
SMITH  and  PAGE,  JJ.,  dissent. 


(118  Misc.  Rep.  476) 

PEOPLE  ex  rel.  SEMENOFF  v.  NAGLE,  Sheriff. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1922.) 

f.  Certiorari  e=3>l5— Use  of  writ  to  Inquire  into  cause  of  detention  of  persons  held 
in  custody  has  not  been  abolished. 

Certiorari  to  inquire  into  the  cause  of  detention  of  persons. h^d  in 
custody  has  not  been  abolished,  notwithstanding  what  appears  to  be  a 
declaration  to  that  effect  in  Civil  Practice  Act,  §  1283,  but  the  writ  has 
been  preserved  by  section  1230. 

2.  Certiorari  e=s>4— Habeas  corpus  ^==>3— Under  Civil  Practice  Act,  writ  nay  be 

sued  out  in  alternative  to  meet  relator's  situation. 

Under  Civil  Practice  Act,  art.  77,  writs  of  certiorari  and  habeas  corpus 
to  inquire  into  the  cause  of  detention  of  persons  in  custody  may  be  issued 
in  the  alternative  to  meet  the  situation  of  the  relator,  and  in  some  cases 
either  may  be  resorted  to  after  the  failure  of  the  other  to  accomplish  tlie 
desired  end. 

3.  Certiorari  ^=s»l5— Not  sustained  to  inquire  Into  relator's  imprisonnrent,  wliere 

the  offense  is  bailable  and  Supreme  Court  Justice  acted  within  his  Jurisdic- 
tion in  holding  that  the  warrant  should  stand. 

Where  it  is  clear  that  the  Supreme  Court  justice,  in  refusing  to  set 
aside  a  warrant  of  arrest  in  execution  of  which  relator  was  committcMl  to 
jail,  acted  within  his  jurisdiction  in  holding  that  the  warrant  should 
stand,  and  that  relator's  remedy  was  by  appeal  from  the  order  denying 
his  motion  to  vacate  the  warrant,  and  such  an  appeal  has  been  taken,  the 
court  at  Special  Term  will  not  sustain  a  writ  of  certiorari. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation  of 
Gree^ory  Semenoff,  against  Percival  E.  Nagle,  Sheriff  of  the  County 
of  New  York.    Writ  dismissed. 

Clark,  Prentice  &  Roulstone,  of  New  York  City,  for  relator. 
David  W.  Kahn,  of  New  York  City  (Edward  S.  Greenbaum,  o£  New 
York  City,  of  counsel),  for  trustee  Boyle. 
John  B.  Campbell,  for  respondent. 

^=3For  other  cases  see  same  topic  &  KEY-NUMBER  in  'all  Key-Numbered  Digests  A  Indexes 
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COHALAN,  J.  This  is  the  return  of.  a  writ  of  certiorari  *ucd  out 
in  behalf  of  the  above-named  Gregory  Semenoff,  who  is  in  the  custody 
of  the  sheriff  of  the  county  of  New  York  under  a  warrant  of  arrest 
made  flnd  executed  in  the  case  of  Boyle  v.  Semenoff,  see  201  App.  Div. 
426,  194  N.  Y.  Supp.  309.  It  seems  that  defendant  was  arrested  and 
confined  in  Ludlow  Street  jail,  and  that  bail  was  fixed  by  the  court  in 
the  sum  of  $25,000.  A  bond  for  this  amount  was  given  and  defendant 
was  discharged,  but  he  was  afterward  surrendered  by  his  surety,  and 
since  that  time  neither  he  nor  his  friends  acting  upon  his  behalf  have 
been  able  to  arrange  for  his  bail.  Subsequently  a  motion  was  made  to 
set  aside  the  warrant  of  arrest,  upon  the  grounds  that  there  was  no 
evidence  of  any  cause  of  action  against  the  defendant,  ^nd  that 'the 
court  was  wholly  without  jurisdiction  to  issue  the  warrant.  This  mo- 
tion carte  on  before  Mr.  Justice  Delehanty  on  Friday  last,  and  after 
a  full  hearing  was  dienied  by  him.  This  writ  was  then  sued  out,  and 
has  been  returned,  and  argument  made  upon  it. 

[1]  Some  question  has  been  made  as  to  whether  or  not  a  writ  of  this 
kind  is  the  proper  procedure  under  the  Civil  Practice  Act,  and,  before 
coming  to  the  merits  of  the  motion  itself,  I  shall  deal  with  the  question 
of  procedure.  This  writ  has  not  been  abolished,  in  spite  of  what  ap- 
pears to  be  a  declaration  to  that  effect  in  section  1283  of  the  Civil 
Practice  Act.  That  section  provides  that  the  relief  heretofore  obtained 
by  such  writ  under  the  provisions  of  the  Code  of  Civil  Procedure  shall 
hereafter  be  obtained  by  an  order  as  provided  in  this  article. 

"Wherever  in  any  statute  reference  is  made  to  a  writ  of  certiorari,  such 
reference,  when  hei-etofore  referring  to  a  writ  of  certiorari  as  regulated  by 
article  seven  of  title  two  of  chapter  sixteen  of  the  Code  of  Civil  Procedure, 
shall  be  deemed  to  refer  to  a  certiorari  order  as  provided  in  this  article,  and 
the  relief  given  by  any  such  statute  by  means  of  a  writ  shall  be  obtained  by 
an  order  as  provided  in  this  article." 

This  proceeding  is  not  brought  imder  section  1283,  but  under  section 
1230,  providing  for  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari  "for 
the  purpose  of  inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering  him  therefrom."  As  a 
matter  of  fact  there  were  until  the  Civil  Practice  Act  came  into  exist- 
ence two  different  proceedings  which  were  referred  to  as  writs  of  cer- 
tiorari. The  distinction  between  them— one  being  a  proceeding  to  re- 
view and  the  other  a  proceeding  to  examine  and  inquire  into  the  cause 
of  detention — ^are  set  forth  very  clearly  in  the  able  opinion  of  Mr. 
Justice  Smith  in  People  ex  rel.  Taylor  v.  Seaman,  8  Misc.  Rep.  152, 
29  N.  Y.  Supp.  329.    As  he  says : 

''By  flection  1991  of  the  Code  of  Oivil  Proeednfe,  state  writs  are  entim^»ted. 
Among  them  is  the  writ  of  habeas  corpus  «  «  «  and  the  writ  of  cer- 
tiorari, to  inquire  Into  the  eauFe  of  detention  ♦  ♦  •  and  the  writ  of 
certiorari  to  review  the  determinatlpn  of  an  inferior  tribunal,  which  may  be 
called  a  vrrit  of  review.  It  will  thus  be  seen  that  the  writ  of  certiorail  to 
inquire  into  the  cause  of  detention  and  the  writ  of  certiorari  to  review  the 
determination  of  an  inferior  tribunal  are  two  separate  and  distinct  writs. 
The  latter  writ,  which  I  will  call  the  writ  of  review,  can  be  issued  only  by  the 
court  in  General  or  Special  Term,  is  directed  to  the  inferior  tribunal,  the 
return  is  made  to  the  clerk,  and  the  argument  upon  the  return  must  be  heard 
at  General  Term.    It  is»  as  its  name  indicates,  a  writ  of  review,  under  which 


Digitized  by 


Google 


.604  194  NBW  YORK  dUPPLBMBNT  (Sup.  Ct 

tbe  determination  arrlyed  at  may  be  reviewed  by  the  General  Term,  and  the 
evidence  before  the  tribunal  may  be  examined  to  see  if  it  authorizes  the  con- 
clusion reached.  •  ♦  ♦  The  writ  of  certiorari  to  Inquire  into  the  cause  of 
detention,  however,  Ls  not  in  its  nature  essentially  a  writ  of  review.  The  writ 
is  directed  to  the  sheriff  or  person  having  the  prisoner  in  custody.  He  is  re- 
quired to  return  to  the  judge  issuing  the  writ  by  what  right  he  holds  the  cus- 
tody of  the  person  detained.  Under  this  requirement  he  returns  simply  the 
commitment.  *  *  *  He  has  not  possession  of  the  evidence  upon  which  thitt 
commitment  was  granted.  He  cannot  certify  any  such  evidence,  nor  is  he 
required  so  to  do.  *  *  *  Under  the  writ  of  habeas  corpus,  the  body  of  ihe 
person  must  be  produced.  *  *  *  If  the  offense  is  not  bailable,  there  is  no- 
necessity  of  the  presence  of  the  detained  prisoner  upon  the  argument,  and  a 
writ  of  certiorari  may  be  Issued,  which  calls  for  precisely  the  sante  return 
from  ,the  custodian,  but  does  not  bring  the  body  of  the  detained  i)erson.  Un- 
der that  writ,  then,  the  same  questions  arise,  the  same  facts  appear  for  de- 
termination, and  the  same  limitation  rests  upon  the  power  of  the  court  a» 
upon  the  writ  of  habeas  corpus.'' 

[2]  This  latter  writ,  to  wit,  the  one  to  examine  and  inquire  into  the 
cause  of  detention,  is  the  one  which  has  been  preserved  under  sectioa 
1230  of  the  Civil  Practice  Act,  and  it  is  the  papers  under  such  a  writ 
upon  which  I  am  now  asked  to  pass.  A  careful  reading  of  article  77 
of  the  Civil  Practice  Act  makes  clear  that  the  writs  of  habeas  corpus 
or  certiorari  provided  for  therein  may  be  sued  out  in  the  alternative 
to  meet  the  situation  of  the  relator,  and  that  in  some  cases  each  may  be 
resorted  to  after  the  failure  of  the  other  to  accomplish  the  desired  end. 

If  that  be  the  construction  finally  placed  upon  the  article,  it  will 
tend  to  make  greater  the  recourse  to  this  writ  of  certiorari  as  the  readi- 
est mode  of  examining  and  inquiring  into  the  cause  of  detention  of  per- 
sons held  in  the  custody  of  the  law.  It  seems  probable  that  more  and 
more,  if  the  Civil  Practice  Act  remains  unamended,  it  will  take  the 
place  formerly  filled  by  the  writ  of  habeas  corpus,  as  the  latter  writ^ 
while  in  theory  remaining  one  that  may  continue  to  be  easily  turned  to 
on  all  occasions  for  the  purpose  of  inquiring  into  the  cause  of  deten- 
tion, has  been  as  a  matter  of  fact  so  far  restricted  by  the  conditions 
imposed  by  the  requirements  as  to  giving  an  undertaking  as  to  have  its 
use,  to  all  intents  and  purposes,  greatly  restricted.  Whether  or  not  this 
shall  turn  out  to  be  a  real  reform  or  a  hardship — to  the  extent  that 
it  interferes  with  one  of  the  cherished  rights  of  the  people — time  and 
experience  done  will  show. 

[3]  As  to  the  merits  of  the  application  herein,  I  have  before  me,  up- 
on the  writ  and  the  return  made  thereto,  the  petition  and  the  order  of 
arrest  with  the  accompanying  papers  upon  which  the  sheriff  holds  the 
relator  in  custody.  I  find  upon  an  examination  of  the  records  that  an 
order  of  arrest  was  granted  in  the  case  of  Boyle  v.  Semenoflf  on  the  4th 
day  of  April,  and  that  the  defendant  was  taken  into  custody  by  the  sher- 
iff of  New  York  county  on  April  6th.  A  motion  was  made  subsequent- 
ly to  vacate  the  order  of  arrest,  and  argument  upon  it  was  had  on  Fri- 
day last  before  Mr.  Justice  Delehanty.  He  held  that  the  papers  were 
sufficient  and  that  the  defendant  was  legally  in  the  custody  of  the 
sheriff.  To  now  sustain  the  writ  and  discharge  the  prisoner  would  be 
equivalent  to  setting  aside  the  decision  of  a  court  of  co-ordinate  juris- 
diction, and  upon  an  application  of  this  kind  to  do  that  which  in  the 
orderly  procedure  of  the  courts,  if  it  be  done  at  all,  should  be  done  by- 
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an  appeal  to  the  Appellate  Division  of  this  court.  I  recognize  dearly 
the  limitations  that  have  been  set  by  the  courts  on  comity,  and  realize 
that  it  is  not  a  rule  of  law,  but  one  of  a  question  of  practice  and  ex- 
pediency ;  that  it  is  intended  to  authorize,  and  not  to  command ;  that 
the  primary  duty  of  every  court  is  to  dispose  of  cases  according  to  the 
law  and  the  facts ;  and  that  each  judge  is  bound  to  act  according  to  his 
own  convictions,  and  with  due  regard  to  the  rights  of  all  litigants. 
This  is  all  set  forth  very  clearly  in  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  20  Sup.  Ct.  708,  44  t.  Ed.  856. 

But,  in  the  last  analysis,  what  I  am  called  on  to  do  here  is,  not  to  re- 
view Ithe  decision  of  another  part  of  this  court,  but  to  inquire  into  the 
cause  of  detention  of  the  relator,  and  determine  whether  or  not  the 
return  to  me  is  assailable  upon  jurisdictional  grounds.  It  is  clear  to 
me  that  Mr.  Justice  Delehanty  acted  entirely  within  his  jurisdiction  in  * 
holding  that  the  warrant  of  arrest  should  stand,  and  that  the  remedy 
open  to  the  relator  is  that  of  which  he  has  in  fact  already  availed  him- 
self, to  pursue  the  appeal  he  has  taken  to  the  Appellate  Division.  Up- 
on these  p-ounds,  and  because  I  find  the  cause  of  offense  for  which  the 
party  is  imprisoned  is  bailable,  the  writ  of  certiorari  will  not  be  sus- 
'  tained.    Enter  order  accordingly. 

Ordered  accordingly. 


(118  Mific.  Rep.  779) 

KEEP  V.  PACIFIC  DEVELOPMENT  CORPORATION  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    June  4,  1922.) 

1.  Joint  advaotures  ^=»l— PlaiatHT  held  an  employee  entitled  to  aotlon  for  breaoh 

of  contract  of  employmeat  and  not  to  equitable  relief. 

Defendant  advanced  plaintiff  money  to  exercise  an  option  on  a  shipping 
pier,  which  plaintiff  conveyed  to  a  corporation  formed  by  defendant  to 
engage  in  the  copra  trade.  Plaintiff  was  given  a  position  with  the  new 
corporation  at  a  salary,  with  an  agreement  that  he  was  to  share  in  the 
profits,  if  they  were  over  a  certain  percentage  of  the  capital.  Plaintiff 
in  pursuance  of  the  agreement  resigned  from  the  navy  to  give  his  time  to 
the  business  of  the  new  corporation,  from  whosi^  service  he  was  dis- 
charged. Plaintiff  sued  for  rescission  of  the  contract  and  for  damages, 
Eeld,  that  the  r^ation  between  defendant  and  plaintiff  was  that  of  em- 
ployer and  employee,  and  not  that  of  Joint  adventurers,  and  that  plaintiiTs 
remedy,  if  any  exists,  is  by  an  action  at  law  for  breach  of  contract  and 
not  by  a  suit  in  equity. 

2.  Master  and  servant  ^=335— Action  at  law  remedy' for  breaoh  of  contract. 

A  breach  of  a  contract  of  employment  by  wrongful  discharge  gives  a 
Tight  of  action  at  law  and  not  in  equity. 
8.  Eqaity  «s»4t— Where  facts  do  not  warrant  equitable  relief,  eqnlty  will  not  take 
Jurbdictlon  and  award  damages  for  breach  of  oontraot. 

In  a  suit  by  an  employee  against  a  corporation,  to  which  he  had  con- 
veyed property,  for  oeing  wrongfully  discharged  from  the  emplosrment  of 
a  trading  corporation  formed  by  defendant,  in  which  the  facts  did  not 
warrant  equitable  relief,  equity  will  not  assume  jurisdiction  and  award 
damages  on  the  assumption  that  it  could  properly  take  jurisdiction,  but 
could  not  do  complete  justice  without  awarding  damages. 

^s9For  other  eases  see  same  topic  ft  KEY-NUMBER  In  isll  Key-Numbered  Digests  A  Indexes 
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Action  by  Howard  S.  Keep  against  the  Pacific  Development  Corpora- 
tion and  others.  Complaint  dismissed,  without  prejudice  to  an  action 
at  law. 

Harris,  Corwin,  MoflFat  &  Schek,  of  New  York  City  (John  H.  Cor- 
win,  of  New  York  City,  of  counsel),  for  plaintiff. 

Sullivan  &  Cromwell,  of  New  York  City  (Emery  H.  Sykes  and  Wal- 
ter G.  Wiechmann,  both  of  New  York  City,  of  counsel),  for  defend- 
ants. 

CALLAGHAN,  J.  [1]  In  1918  and  1919  plaintiff,  a  lieutenant 
commander  in  the  navy,  was  stationed  at  Pago  Pago,  on  the  islz^d  of 
Tutiula,  in  Samoa.  While  there  he  extensively  investigated  the  copra 
industry  in  the  South  Pacific,  acquired  statistics  relative  to  its  produc- 
tion, the  cost  thereof,  methods  of  distribution,  shipping  facilities,  la- 
bor requirements,  and,  as  he  claims,  established  friendly  relations  with 
influential  natives  on  tiie  island.  This  was  done  with  the  view  to  inter- 
esting capital  to  engage  in  the  copra  industry.  He  had  visions  of  a 
monopoly  of  the  copra  industry,  and,  as  a  result,  dreams  of  great 
wealth.  In  the  harbor  of  Pago  Pago  was  a  pier,  with  certain  structures 
thereon,  which  had,  during  the  war,  come  into  the  control  of  the  Amen- , 
can  Alien  Property  Custodian.  With  the  view  of  acquiring  the  pier 
for  shipping  facilities,  he  procured  an  option  to  purchase  the  property, 
which  was  to  expire  on  June  30,  1919.  After  procuring  the  option, 
he  set  out  to  interest  capital  in  his  proposed  scheme.  Up  to  June  27, 
however,  he  had  not  succeeded.  On  that  day,  three  days  before  the  ex- 
piration of  his  option,  plaintiff  presented  his  plans  to  the  defendant 
Pacific  Development  Corporation. 

On  the  28th  day  of  June,  1919,  he  entered  into  an  agreement  with 
that  defendant,  whereby  it  agreed  to  and  did  advance  $8,000  to  the 
plaintiff,  which  was  used  by  him  to  exercise  his  option.  Plaintiff 
agreed  to  convey  the  property  to  the  defendant  upon  its  acquisition  by 
him.  It  was  further  agreed  that,  in  the  event  that  the  defendant,  after 
making  investigations,  decided  subsequently  to  proceed  with  the  enter- 
prise and  form  a  trading  corporation  in  connection  therewith,  it  would 
give  the  plaintiff  "such  participating  interest  in  such  development  proj- 
ect, and  such  official  position  in  such  company  as  may  be  formed,  and 
pay  him  such  salary  as  may  be  hereafter  agreed  upon" ;  also  that,  if 
the  corporation  should  decide  not  to  develop  the  property  or  form  a 
trading  company,  the  plaintiff  should  have  an  option,  90  days  after  no- 
tice of  such  determination,  within  which  "to  purchase  such  property 
at  a  cash  price,  equal  to  the  amount  of  the  investment  of  the  corpora- 
tion therein  and  6  per  cent,  interest."  After  procuring  the  property 
by  the  exercise  of  his  option,  plaintiff  conveyed  the  property  to  the  cor- 
poration formed  for  trading  purposes.  In  consummation  of  their 
agreement  of  June  28th,  the  defendant  Pacific  Development  Corpora- 
tion wrote  the  plaintiff  a  letter,  whereby  it  recited  the  purchase  of  the 
property  in  the  harbor  of  Pago  Pago,  and  that  it  had  formed  a  cor- 
poration known  as  the  South  Seas  Pacific  Company,  Inc.,  with  a  capi- 
tal stock  of  $50,000,  and  employed  the  plaintiff  as  manager  at  an  ini- 
tial salary  of  $6,000  per  year,  with  an  extra  allowance  of  $1,000  in 
addition.    The  letter  of  July  9th  further  provided : 
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"We  will  be  prepared  to  distribiite  between  yon  and  the  otber  execntlyes 
of  the  company  15  per  cent,  of  the  net  profits  of  the  company  after  it  has 
earned  10  per  cent  on  its  capital/' 

PlaintiflF  was,  by  the  terms  of  the  letter,  to  give  his  entire  attention 
to  the  development  of  the  business,  and  to  make  his  residence  in  Pago 
Pago  until  further  arrangements  were  agreed  upon.  The  parties  f ur- 
jther  agreed : 

"That  yon  [plaintifl]  will  make  immediate  application  for  your  resignation 
firom  the  United  States  Nary,  and  that  this  offer  will  stay  in  effect  for  a  period 
of  three  months  from  this  date." 

Plaintiff  resigned  from  the  navy.  Mr.  Herbert  H.  White  was  elect- 
ed president  of  tjie  South  Seas  Pacific  Company,  Inc.,  and  the  defend- 
ant, through  Mr.  White,  purchased  a  yacht  for  the  company's  business 
in  Samoa.  It  was  agreed  that  Mr.  White  and  the  plaintiff  would  sail 
to  Samoa  for  the  purpose  of  investigating  the  proposed  enterprise. 
The  expedition  evidently  was  regarded  more  as  a  junketing  trip  than 
a  business  proposition.  Mr.  White  claimed  to  be  an  experienced  navi- 
gator. He  invited  a  few  friends  to  accompany  him  to  Samoa.  These 
friends,  as  well  as  the  plaintiff  and  Mr.  White,  all  shipped  as  members 
of  the  crew.  Discord  arose  soon  after  the  expedition  got  imder  head- 
way. The  trouble  between  Mr.  White  and  the  plaintiff  grew  out  of 
their  disputes  as  to  which  was  the  most  experienced  navigator,  and 
from  the  use  of  intoxicating  liquors.  They  reached  Bermuda.  After 
remaining  there  for  about  one  week,  Mr.  White  sailed  without  the 
plaintiff,  after  making  provision  through  the  American  consul  at  that 
port  for  the  return  of  the  plaintiff  to  the  United  States. 

There  is  a  very  serious  dispute  between  the  plaintiff  and  Mr.  White 
as  to  the  occurrences  at  Bermuda,  which  led  to  Mr.  White's  sailing  and 
leaving  plaintiff  behind.  As  I  view  this  action,  however,  it  is  not  nec- 
essary to  determine  in  this  action  the  merits  of  that  controversy. 
Plaintiff  *  immediately  returned  to  New  York  and  demanded  that  he 
be  permitted  to  sail  to  Pago  Pago  and  assume  his  duties.  Mr.  White 
and  his  companions  reached  Honolulu,  where  the  yacht  was  abandoned, 
and  Mr.  White  proceeded  to  Samoa  by-way  of  a  regular  line  steamer, 
and  the  yacht  was  thereafter  taken  to  Samoa  by  a  crew  employed  for 
that  purpose.  After  much  discussion  between  plaintiff  and  those  repre- 
senting the  defendants  in  New  York,  the  defendant  South  Seas  Pacific 
Company,  Inc.,  wrote  the  plaintiff  in  January,  1920,  referring  to  the 
controversy  between  the  plaintiff  and  Mr.  White,  as  a  result  of  which 
Mr.  White  had  "dismissed  plaintiff  from  the  service  of  the  company." 
A  method  of  settlement  of  the  controversy  was  suggested  by  the  de- 
fendants, which  was  not  accepted  by  the  plaintiff.  The  settlement  was 
to  be  by  arbitration  and  the  findings  of  the  arbitration  were  to  be  final. 
If  the  determination  should  favor  the  plaintiff,  lie  was  to  be  reinstated 
under  "your  original  contract  of  employment."  If  adverse,  plaintiff 
was  to  accept  his  dismissal.  Pending  a  final  decision  of  the  controver- 
sy plaintiff  was  to  receive  a  salary  of  $500  a  month.  He  declined  to 
arbitrate. 

Upon  this  state  of  facts  this  action  was  brought  in  equity,  the  plain- 
tiff ailing  that  he  had  no»adequate  remedy  at  law,  and  demanding 
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judgment  that  the  conveyance  by  plaintiff  to  one  of  the  defendants  be 
vacated  and  set  aside,  and  that  the  defendants  be  directed  to  reconvey 
to  him  or  his  nominee  the  property  in  Samoa  upon  such  terms  as  may 
be  just  and  equitable,  and  for  $1(X),(XX)  as  damages.  Upon  a  former 
trial  of  this  action  the  court  of  its  own  motion  transferred  the  cause 
to  the  Trial  Term,  on  the  ground  that  the  complaint  showed  a  cause 
of  action  at  law  and  not  in  equity.  Upon  appeal  the  order  was  revers- 
ed, "on  the  ground  that  the  parties  are  entitled  to  have  a  decision  upon 
the  equitable  cause  of  action."  It  is  therefore  necessary  to  determine 
the  legal  relation  existing  between  the  parties. 

Plaintiff  contends  that  the  relationship  was  that  of  joint  adventure. 
Defendants  assert  that  the  relationship  is  that  of  employer  and  em- 
ployee. It  is  apparent  that  the  defendants,  without  knowledge  of  the 
capabilities  or  character  of  the  plaintiff,  saw  great  possibilities  in  the 
development  of  the  copra  industry  in  the  South  Pacific.  With  little 
knowledge  of  the  possibilities,  it  was  willing  to  and  did  advance  $8,- 
000  to  enable  plaintiff  to  e^dercise  the  option.  The  evidence  is  barren 
of  a  fraudulent  purpose  or  design  on  the  part  of  the  defendants.  The 
option  in  the  hands  of  the  plaintiff  was  valueless  without  financial  as- 
sistance. Practically,  therefore,  the  defendant  corporation,  and  not 
the  plaintiff,  reposed  the  confidence.  Plaintiff  had  nothing  to  lose. 
The  defendants  risked  the  loss  of  the  $8,000.  The  contract  of  June 
28th  met  the  emergency,  and  had  no  purpose  other  than  to  meet  the 
temporary  situation.  The  further  course  to  be  pursued  was  left  to 
further  determination,  and  culminated  in  the  agreement  expressed  in 
the  letter  of  July  9th.  Up  to  the  time  of  the  acceptance  of  the  terms 
contained  in  the  letter  of  July  9th,  plaintiff  would  no  doubt  have  had 
the  right,  if  further  negotiations  proved  imsatisfactory,  to  reimburse 
the  defendants  and  acquire  title  to  the  property  at  Pago  Pago.  Such 
action  would  have  restored  the  parties  as  nearly  as  possible  to  their 
original  positions. 

A  new  situation,  however,  was  created  by  the  acceptance  of  the 
terms  in  the  letter  of  July  9th.  It  is  not  claimed  that  any  advantage 
was  taken  of  the  plaintiff  in  the  negotiation  of  that  agreement.  Plain- 
tiff voluntarily  accepted  the  terms  of  that  letter.  If  it  was  the  inten- 
tion of  the  parties  to  create  the  relationship  of  joint  adventurers,  lan- 
guage suitable  for  that  purpose  was  not  employed.  On  the  contrary, 
the  provisions  and  the  language  and  the  acts  of  the  parties  are  consist- 
ent with  an  intent  to  create  an  employment.  Had  there  been  no  pro- 
vision in  the  contract,  other  than  the  agreement  of  the  defendants  to 
pay  plaintiff  a  salary  of  $6,000  per  year,  no  one,  I  take  it,  could  argue 
that  a  joint  adventure  was  in  contemplation.  It  is  not  unusual  to  give 
compensation  to  an  employee  by  way  of  a  share  of  the  profits.  That 
is  exactly  what  the  letter  of  July  9th  contemplated.  The  plaintiff  was 
placed  in  the  same  position  and  in  the  same  category  as  other  execu- 
tives, presumably  salaried  employees.  Had  there  been  no  disagree- 
ment in  Bermuda,  plaintiff  no  doubt  could  have  insisted  that  he  was 
an  employee  of  the  defendants,  with  the  right  to  participate  in  the  prof- 
its ;  that  is,  to  have  a  substantial  bonus  in  case  of  the  success  of  the 
enterprise.    The  option  held  by  plaintiff,was  not  property  but  merely 
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a  right  to  acquire  land.  That  was  acquired  and  title  taken  in  the  name 
of  the  defendants  by  reason  of  the  use  of  defendants'  money,  arid  while 
plaintiff  might  have  rescinded  the  contract  of  June  28th  upon  the  fail- 
ure of  the  parties  to  come  to  a  future  agreement  as  to  their  subsequent 
conduct,  yet  the  acceptance  by  him  of  the  terms  of  the  letter  of  July 
9th  vested  title  to  the  property  absolutely  in  the  defendants,  subject 
only  to  the  rights  of  plaintiff  under  the  terms  of  the  letter  of  July  9th. 

The  plaintiff  insists  that  he  resigned  from  the  navy  as  a  result  of  his 
contract  with  the  defendants,  and  that  he  has  suffered  damages  by  that 
act.  By  the  letter  of  July  9th  the  defendants  demanded  and  received 
the  uncUvided  attention  of  the  plaintiff.  He  was  required,  therefore, 
by  the  provisions  of  that  letter,  to  resign  from  the  navy.  He  could  not  . 
devote  his  time  and  attention  to  his  duties  in  the  navy  and  fulfill  his 
contract  of  July  9th,  The  provision  in  the  letter  requiring  plaintiff  to 
resign  from  the  navy  was  surplusage,  as  it  was  inconsistent  for  him 
to  hold  both  positions  and  give  his  entire  attention  to  the  new  enter- 
prise. It  is  plain,  therefore,  that  the  acceptance  by  the  plaintiff  of  the 
terms  of  the  letter  of  July  9th  created  the  relation  of  employer  and 
employee.  A  breach  of  that  relationship,  therefore,  gives  a  right  of 
action  at  law  and  not  in  equity, 

[2]  Plaintiff  seeks  to  justify  his  appeal  to  vacate  on  the  ground  that 
the  defendants  have  broken  and  in  fact  repudiated  their  contractual 
obligations.  If  that  theory  is  controlling  here,  I  know  of  the  breach 
of  no  contract  which  would  not  afford  equitable  relief.  There  is  no 
necessity  here  for  the  intervention  of  equitable  relief.  Equity  will  de- 
cree rescission  and  make  effective  restitution  through  the  exercise  of 
its  equitable  powers.  Merry  Realty  Co.  v.  Shamokin  &  Hollis  Real 
Estate  Co.,  230  N.  Y.  316,  130  N.  E.  306;  Callanan  v.  Keeseville  R.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747.  But  these  principles  are  not  ap- 
plicable here.  Plaintiff  was  not  a  coadventurer  or  a  partner,  but  a 
mere  employee.  He  contributed  nothing  to  the  joint  adventure,  neither 
the  land  in  Pago  Pago  nor  his  position  in  the  navy.  There  is  nothing 
to  be  restored  to  him.  It  might  be  that  the  proved  facts  warrant  the 
recovery  of  damages  at  law,  b\it  they  do  not  disclose  the  need  for 
equitable  relief.    A  rescission  in  law  is  sufficient. 

[3]  Neither  can. a  court  of  equity  assume  jurisdiction  to  award 
damages  in  this  action  upon  the  assumption  that  equity  could  properly 
take  jurisdiction,  but  cannot  do  justice  without  awarding  damages. 
The  plaintiff  here  must  be  denied  relief,  not  because  he  has  a  remedy 
at  law,  but  because  the  facts  proved  do  not  entitle  him  to  equitable  re- 
lief. It  is  not  a  case  where  tfie  proved  facts  bring  plaintiff  within  the 
domain  of  equity  jurisdiction,  where  the  court  will  retain  jurisdiction 
and  award  other  relief  in  lieu  of  that  demanded.  Dudley  v.  Congre- 
gation, Third  Order  St.  Francis,  138  N.  Y.  451,  34  N.  E.  281.  More- 
over, this  action  is  for  rescission  which  rests  upon  the  theory  of  an 
avoidance  of  the  contract;  an  action  for  damages  is  based  upon  the 
theory  of  the  affirmance  of  the  contract.  The  two  remedies  are  incon- 
sistent and  cannot  coexist. 

For  the  reasons  here  expressed,  the  complaint  will  be  dismissed,  but 
without  prejudice  to  an  action  at  law.    Juc^^ment  accordingly. 
194KT.S.— «0 
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WAGNER  V.  THIEROT. 

(Supreme  Oourt,  New  York  Oounty.    April,  1922.) 

ft 

Insurance  4=9586^Benefleiary,  under  policies  giving  Insured  rigiit  to  borrow  mon- 
ey, take  casli  surrender  value,  or  cliange  benelieiaryy  lias  no  vested  interest  in 
tlie  poiioies. 

Where  Insured  had  a  right  to  borrow  on  policies,  to  take  their  cash 
surrender  value  within  the  stated  limit,  and  to  change  the  beneficiary  at 
any  time  without  her  consent,  and  specifically  agreed  to  permit  the  in- 
surance company  to  deduct  any  indebtedness  from  the  amounts  payable 
under  the  policies,  held,  that  the  beneficiary  had  no  vested  inttrest  in 
them,  and  a  statement  in  testator's  will  that  he  had  niade  no  testamentary 
provision  for  her,  other  than  the  gift  of  the  household  furniture^  because 
he  had  otherwise  adequately  provided  for  her  by  life  insurance  in  her  i 

fayor,  did  not  change  the  situation,  and  the  executor's  motion  for  judgment  ' 

on  the  pleadings,  in  her  action  to  recover  amount  of  indebtedness  against  | 

.  the  policy,' will  be  granted.  . 

Action  by  Marie  Wagner  against  Charles  H.  Thierot,  individually  | 
and  as  executor,  etc.,  under  the  last  will  and  testament  of  Otto  Wag-  , 
ner,  deceased.    On  motion  by  defendant  for  judgment  on  the  plead- 
ings.   Motion  granted,  and  complaint  dismissed.  I 

Gustav  Lange,  Jr.,  of  New  York  City,  for  plaintiff.  | 

Holm,  Whitlock  &  Scarff,  of  New  York  City  (Victor  E.  Whitlock  i 
and  Herbert  D.  Chabot,  both  of  New  York  City,  of  counsel),  for  de- 

fendant  I 

O'MAI/LEY,  J.  It  appears  from  the  complaint  that  the  defendant's 
testator  had  two  policies  of  life  insurance  upon  which  he  had  borrowed 
certain  sums  during  his  lifetime.  This  indebtedness,  with  accrued  in- 
terest, was  deducted  from  the  face  of  the  policies  by  the  companies, 
and  the  balance  paid  to  the  plaintiff,  testator's  wife,  who  was  named  as 
beneficiary  in  each  policy.  It  is  the  claim  of  the  plaintiff  that  the  testa- 
tor's indebtedness  to  the  companies  should  have  been  paid  out  of  his 
general  estate,  and  by  this  action  she  seeks  to  be  subrogated  to  the 
rights  of  the  companies  as  creditors  of  the  testator,  and  3ius  recover 
from  his  estate  the  moneys  borrowed  by  him.  The  defendant  moves 
for  judgment  and  dismissal  of  the  complaint  upon  the  ground  that 
a  cause  of  action  is  not  stated. 

The  precise  question  presented  seems  not  to  have  been  decided,  and 
plaintiff  seeks  to  support  her  action  upon  general  equitable  "principles 
of  natural  justice"  applicable  to  the  law  of  subrogation.  Pittsburgh- 
Westmoreland  Coal  Co.  V.  Kerr,  220  N.  Y.  137,  115  N.  E.  465.  Refer- 
ence to  testator's  will  is  made  to  support  her  claim.  It  contains  the 
usual  direction  for  the  payment  of  the  testator's  debts.  After  giving 
all  household  furniture  to  the  plaintiff,  the  testator  states : 

•1  am  making  no  other  provision  in  this  will  for  my  wife,  because  I  have 
otherwise  adequately  provided  for  her,  by  life  insurance  in  her  favor.'* 

The  amount  of  each  policy  is  $25,000.  The  amounts  deducted  on 
account  of  the  loans  of  the  insured  were  $2,610.70  on  one  policy,  and 

^=3For  other  cases  see  same  topic  &  KET- NUMBER  In  all  Key-Numbered  Digests  &  Indies 
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^,561.46  on  the  offien  The  rights  of  the  parties  miist  depend  both 
upon  the  nature  of  the  testator's  contracts  with  the  insurance  com- 
panies and  the  rights  of  the  plaintiif  under  those  contracts.  Under  the 
policies  the  insured  had  the  right  to  borrow  upon  the  policies,  to  sur- 
render them  in  consideration  of  a  certain  cash  value  at  any  time  at  the 
end  of  two  years,  and  to  change  the  beneficiary  at  any  time  without  the 
latter's  consent.  In  addition,  he  specifically  agreed  to  permit  the 
companies  to  deduct  any  indebtedness  from  the  amounts  payable  under 
the  policies. 

It  is  apparent  that  under  these  provisions,  particularly  that  with 
respect  to  the  change  of  beneficiary,  the  insured  reserved  the  right  to 
entirely  cut  oflF  the  beneficiary's  interests  during  his  life.  Under  the 
surrender  clause  he  retained  his  right  to  become. sole  beneficiary,  if  he 
so  desired,  and  preserved  his  property  rights  under  the  policies.  Travel- 
ers' Insurance  Co.  v.  Healey,  25  App.  Div.  53,  49  N.  Y.  Supp.  29, 
affirmed  164  N.  Y.  607,  58  N.  E.  1093;  Caplin  v.  Penn  Mutual  Life 
Insurance  Co.,  182  App.  Div.  269,  169  N.  Y.  Supp.  756,  affirmed  229 
N.  Y.  545,  129  N.  E.  908.  The  plaintiff  had  no  vested  interest  as.bencr 
ficiary.  Her  rights  were  contingent  upon  the  will  of  the  insured.  If 
he  had  the  right  to  deprive  the  plaintiff  of  all  benefits  under  the  policies, 
it  would  seem  to  follow  that  he  possessed  the  right  to  reduce  the 
amount  which  she  should  receive  under  them  by  borrowing  against 
them  for  his  own  benefit. 

I  am  of  opinion  that  the  provision  of  the  insured's  will  referred  to 
does  not  materially  affect  the  situation.  He  may  have  considered  that 
he  had  made  adequate  provision  for  the  plaintiif  by  making  her  tl>e 
beneficiary  of  his  policies,  less  the  amount  of  his  loans. 

Defendant's  motion  for  judgment  on  the  pleadings  is  granted,  with! 
$10  costs,  and  complaint  dismissed. 

Ordered  accordingly. 


018  Misc.  Rep.  751) 

KARASH  et  ai.  v.  KLEIN. 

(Supreme  Ckrart,  App^Uate  Term,  First  Department    June  6,  1922.) 

Sales  ^=>a42— Property  in  goods  having  passed  to  buyer,  failure  to  aooept  no  bar 
to  action  for  price. 

Where  coats  were  purchased  at  an  agreed  price,  and  the  order  con- 
tained shipping  instruction^,  requiring  the  seller  to  ship  the  goods  by 
express  to  the  buyer  at  Minneapolis,  and  the  goods  were  so  shipped,  under 
Personal  Property  Law,  §  127,  subd.  1,  and  section  100,  rule  4,  subd.  2, 
the  property  in  the  goods  passed  to  the  buyer,  and,  by  section  144,  the 
failure  of  the  buyer  to  accept  did  not  bar  an  action  for  the  price,  for 
section  12S  applies  only  where  the  goods  are  not .  according  to  contract. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Karash  and  another  against  William  H.  Klein. 
I^rom  a  judgment  in  the  Municipal  Coilrt,. dismissing  complaint  at  the 
close  of  plaintiffs'  case,  plaintiffs  appeal.  Reversed,  and  new  trial  or- 
dered. 

'  ^B»Por  othar  oasas  s«e  same  topio  *  KBY-NUMBBR  in -all  Key-Numbared  Digests  A  Indoxes 
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Argued  April  term,  1922,  before  GUY,  WHITAKER,  and  MAR- 
TIN, JJ. 

Fox  &  Silinsky,  of  New  York  City  (Samuel  Silinsky,  of  New  York 
City,  of  counsel),  for  appellants. 

I.  Irving  Apfel,  of  New  York  City,  for  respondent 

MARTIN,  J.  This  is  an  action  for  goods  sold  and  delivered.  The 
defendant  has  a  place  of  business  and  resides  at  Minneapolis,  Minn. 
He  employed  one  Milton  Lichtenstein,  a  New  York  City  resident  buy- 
er,, to  purchase  goods  for  him  from  plaintiffs.  Pursuant  to  that  em- 
ployment, one  Julius  Steiner,  acting  as  buyer  for  Lichenstein,  on  Sep- 
tember 4,  1920,  in  accordance  with  instructions,  purchased  from  plain- 
tiffs, for  defendant,  48  coats,  at  the  agreed  price  of  $975.75.  The  order 
contains  shipping  instructions,  and  requires  plaintiffs  to  ship  the  goods 
by  express  to  the  defendant  at  .Minneapolis,  Minn.  The  goods  were 
to  be  manufactured. 

The  plaintiffs  manufactured  the  coats,  and  they  were  shipped  to  the 
defendant  by  means  of  the  American  Railway  Express  on  the  21st 
day  of  September,  1920.  The  goods  were  thereafter  returned  to  the 
manufacturer  with  the  following  letter,  dated  September  29: 

"We  are  to-day  returning  by  express  the  entire  shipment  of  plush  coats  on 
invoice  September  20th,  as  this  merchandise  is  too  poor  a  quality  for  us  to 
handle,  and  the  prices  which  you  charge  for  same  are  entirely  too  high  for 
this  class  of  goods." 

The  plaintiff  then  commenced  an  action  to  recover  the  purchase 
price.  The  justice  presiding  at  the  trial  held  that  on  the  evidence  pre- 
sented by  plaintiff  an  action  for  the  purchase  price  could  not  be  sus- 
tained; that  this  action  was  governed  by  section  145  of  the  Personal 
Property  Law  (Consol.  Laws,  c.  41);  that,  there  having  been  no^ac- 
ceptance  of  the  goods,  title  did  not  pass.  He  further  held  that  the 
remedy  of  plaintiffs  was  to  sell  the  goods,  and  then  sue  for  damages; 
that,  if  the  goods  could  not  be  readily  resold,  the  plaintiffs  should  have 
shown  compliance  with  the  Sales  Act  (Consol.  Laws,  c.  41,  §§  82-158) 
by  the  service  of  a  proper  notice  provided  for  by  section  144  of  the 
Personal  Property  Law. 

We  believe  the  court  erred  in  dismissing  the  complaint.  Section  144 
of  the  Personal  Property  Law  provides  that — 

"Where,  under  a  contract  to  sell  or  a  sale,  the  property  in  the  goods  has 
passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  for 
the  goods  according  to  the  terms  of  the  contract  or  the  sale,  the  seller  may 
maintain  an  action  against  him  for  the  price  of  the  goods." 

In  this  case,  if  the  property  in  the  goods  passed  to  the  buyer,  and  the 
goods  complied  with  the  requirements  of  the  contract,  the  seller  had 
a  cause  of  action  for  the  purchase  price.  The  contract  or  order  pro- 
vided that  the  goods  should  be  shipped  by  express  to  the  purchaser. 
Plaintiff  proved  that  the  goods  were  so  shipped  and  received  by  the 
purchaser.    Under  section  127,  subd.  1,  of  the  same  statute^ — 

"Where,  in  pursuance  of  a  contract  to  sell  or  a  sale,  the  seller  is  aatbo^ 
ized  or  required  to  send  the  goods  to  the  buyer,  delivery  of  Uie  goods  to  a 
carrier,  whether  named  by  the  buyer  or  not,  for  the  parpose  of  transmissfOD 
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to  the  buyer  is  deemed  to  be  a  delivery  of  the  goods  to  the  buyer,  except  in 
the  cases  provided  for  in  section  100,  rule  5»  or  unless  a  contrary  intent  ap- 
pears." 

The  contract  does  not  express  a  contrary  intention,  and  this  case 
does  not  come  within  rule  5  of  section  100,  providing  that — 

"If  the  contract  to  sell  requires  the  seller  to  deliver  the  goods  to  the  buyer, 
or  at  a  particular  place,  or  to  pay  the  frei^t  of  cost  of  transportation  to  the 
buyer,  or  to  a  particular  place,  the  property  does  not  pass  until  the  goods 
have  been  delivered  to  the  buyer  or  reached  the  place  agreed  upon." 

The  property  in  the  goods  passed  to  the  defendant  under  the  further 
provisions  of  tiie  act  (section  100,  rule  4,  subd.  2)  that — 

''Where,  In  pursuance  of  a  contract  to  sell,  the  seller  delivers  the  goods  to 
the  buyer,  or  to  a  carrier  or  other  bailee  (whether  named  by  the  buyer  or 
not)  for  the  purpose  of  transmission  to  or  holding  for  the  buyer,  he  is  presui^ed 
to  have  unconditionally  appropriated  the  goods  to  the  contract,  except  in  the 
cases  provided  for  in  the  next  rule  and  in  section  one  hundred  and  one.  This 
presumption  is  applicable,  although  by  the  terms  of  the  contract  the  buyer  is 
to  pay  the  price  before  receiving  delivery  of  the  goods,  and  the  goods  are 
marked  with  the  words  'collect  on  delivery'  or  their  equivalents." 

The  property  in  the  goods  having  passed  to  the  buyer,  the  failure  to 
accept  does  not  bar  an  action  for  the  purchase  price  of  goods  sold  and 
delivered.  Section  128  relates  to  the  acceptance  und^  a  contract  and 
provides  that — 

"Where  goods  are  delivered  to  the  buyer,  which  he  has  not  previously 
examined,  he  is  not  deemed  to  have  accepted  them  unless  and  until  he  has 
had  a  reasonable  opportunity  to  examine  them  for  the  purpose  of  ascertain- 
ing whether  they  are  in  conformity  with  the  contract." 

In  this  case  there  was  a  rejection  of  the  goods,  based  upon  an  asser- 
tion that  the  goods  were  of  "poor"  quality,  which  probably  implied 
an  assertion  of  a  right  to  reject  because  the  goods  were  not,  as  the  buy- 
er says,  according  to  contract.  The  lower  court  held  that,  because 
there  was  a  refusal  to  accept,  an  action  for  the  purchase  price  could 
not  be  successfully  maintained,  and  cited  a  number  of  recent  cases,  in 
which  the  court  held  that  an  action  for  damages  was  the  remedy  of  the 
plaintiff.  The  situation  in  this  case  is  entirely  different  from  one  where 
the  goods  are  tendered  at  the  buyer's  place,  or  to  the  buyer  himself, 
and  he  refuses  to  accept  them.  There  must  be  a  delivery  to  the  buyer 
or  an  appropriation  to  the  contract,  authorized  by  the  buyer,  before  title 
passes.  Rosenberg  Bros.  &  Co.  v.  F.  S.  Buffum  Co.,  Inc.  (Appellate 
Division,  First  Department)  199  App.  Div.  482,  191  N.  Y.  Supp,  788. 
Title  passes  on  delivery  to  a  carrier  where,  as  shown  by  the  terms  of 
the  contract  or  order,  the  buyer  has  authorized  such  delivery  as  an 
appropriation  of  the  goods  to  the  contract.  If  the  goods  are  according 
to  the  contract,  title  thus  passes  by  virtue  of  the  assent  of  the  buyer. 
Section  128  makes  it  dear  that  title  does  not  pass  if  they  are  not  ac- 
cording to  the  contract,  unless  after  inspection,  or  a  reasonable  oppor- 
tunity to  inspect,  the  buyer  fails  to  indicate  that  he  will  not  accept. 
But  that  section  does  not  change  the  rule  that  title  passes  when  gocKls 
according  to  the  contract  have  been  appropriated  to  it  in  the  manner 
authorized  by  the  buyer,  such  as  by  delivery  to  a  carrier,  or  to  the 
particular  carrier,  designated  by  the  buyer. 
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All  of  the  cases  cited  by  the  trial  court  can  be  distinguished.  In 
each  of  these  cases  it  was  held  that  the  property  in  the  goods  had  not 
passed  to  the  buyer,  and  therefore  the  remedy  was  an  action  for  dam- 
ages, or,  where  the  goods  could  not  be  readily  resold  for  a  reasonable 
price,  it  was  held  that,  when  the  plaintiflf  complied  with  section  144, 
subd.  3,  of  th^  statute,  he  might  recover  the  purchase  price.  The  state- 
ment found  in  one  of  the  decisions  cited  by  respondent,  and  so  often 
referred  to  and  relied  upon,  "You  can  no  longer  force  a  title  on  an  un- 
willing purchaser,"  has  no  application  to  a  case  where  the  property  in 
the  goods  has  passed  and  the  goods  are  in  compliance  with  the  con- 
tract. 

In  the  present  case,  plaintiffs  properly  sued  for  the  purchase  price, 
and  their  complaint  should  not  have  been  dismissed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(201  App.  Div.  706) 

ARANYI  V.  BANKERS'  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  16,  1922.) 

Trusts  «=»59(2)— Creator  nay  revoke  trust  created  for  her  beoeflt 

A  trust  created  for  the  sole  benefit  of  the  creator  untU  she  reached  the 
age  of  35  years,  the  property  to  go  to  her  children  if  she  died  before  at* 
taining  such  age,  could  be  revoked  by  her  before  reaching  snch  age,  not- 
withstanding that  it  was  declared  irrevocable,  and  that  the  trust  com- 
pany would  be  deprived  of  commissions,  under  Peraonal  Property  Law, 
I  23. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Grovene  Vail  Aranyi  against  the  Bankers'  Trust  Company, 
as  trustee  under  the  trust  created  for  the  said  Grovene  Vail  Aranyi. 
From  an  order  granting  plaintiff's  motion  for  judgment  on  the  plead- 
ings, and  from  3ie  interlocutory  judgment  entered  thereon,  defendant 
appeals.    Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

White  &  Case,  of  New  York  City  (Ernest  G.  Fifield,  of  New  York 
City,  of  counsel,  and  Leonard  H.  Smith,  of  New  York  City,  on  the 
brief),  for  appellant. 

Morrell,  Bates  &  Topping,  of  New  York  City  (A.  Wheeler  Palmer, 
of  New  York  City,  of  counsel,  and  Chas.  H.  Topping,  of  New  York 
City,  on  the  brief),  for  respondent 

PAGE,  J.  The  plaintiff,  on  or  about  January  7,  1916,  entered  into 
a  trust  agreement  with  the  defendant,  whereby  she  transferred  to  the 
defendant  all  right,  title,  and  interest  which  she  then  had  or  might  at 
any  time  thereafter  have  in  the  corpus  of  a  trust  fund  established  under 
the  will  of  plaintiff's  grandfather,  for  the  benefit  of  plaintiff's  mother 
during  her  lifetime,  with  remainder  over  to  her  issue.  The  trust  pro- 
vides in  substance  that,  when  the  said  distributive  share  is  received  by 
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the  defendant,  it  shall  be  held  by  it  in  trust,  the  net  income  to  be  paid 
over  to  the  plaintiff  from  time  to  time,  she  having  the  privilege  of  with- 
drawing certain  installments  of  principal  at  various  times  therein  spec-< 
ified,  the  trust  to  terminate  upon  the  plaintiff  arriving  at  the  age  of  35 
years,  at  which  time  the  defendant  is  to  convey  and  pay  over  the  bal- 
ance of  the  principal  of  the  said  trust  fund  to  the  plaintiff  for  her  own 
use  and  benefit  forever.  In  case  of  the  death  of  the  plaintiff  before 
arriving  at  the  age  of  3S  years,  then  the  defendant  was  to  convey,  trans- 
fer, and  pay  over  the  principal  of  the  trust  f  imd,  or  such  portion  there- 
of as  may  remain  in  its  hands,  in  equal  shares  to  the  children  of  the 
plaintiff  dien  living;  and  if  the  plaintiff  should  die  before  attaining  the 
age  of  35  years,  witfiout  leaving  children  her  surviving,  then  upon  her 
death  the  defendant  was  to  convey,  transfer,  and  pay  over  the  said  fund 
to  such  person  or  corporation  as  the  plaintiff  should  appoint  by  her  last 
will  and  testament.  The  plaintiff  in  said  agreement  declared  the  same 
to  be  irrevocable. 

The  plaintiff  brought  this  action  to  revoke  tlie  said  trust  agreement, 
alleging  that  the  defendant  had  on  August  15,  1919»  by  virtue  of  a 
decree  of  the  court,  received  the  principal  of  the  trust  fund  upon  the 
death  of  her  mother;  that  she  has  no  children,  and  that  there  is  no 
issue  of  any  deceased  child,  that  the  plaintiff  is  the  only  person  benefi- 
cially interested  in  the  said  trust ;  and  that  before  the  commencing  of 
the  action  plaintiff  duly  demanded  of  the  defendant  that  it  cancel  and 
terminate  the  trust  as  to  the  personal  property  therein,  and  transfer  and 
turn  over  the  same  to  plaintiff.  The  answer  denies  that  the  plaintiff  is 
the  only  person  beneficially  interested  in  said  trust,  and  by  way  of  de- 
fense sets  forth  the  provision  of  the  trust  agreement  that,  if  the  plain- 
tiff should  die  before  arriving  at  the  age  of  35  years,  the  defendant 
is  directed  to  convey,  transfer,  and  pay  over  the  principal  of  the  trust 
fund  to  the  children  of  the  plaintiff,  and  that  before  she  reaches  that 
age  there  may  be  children  born  to  her,  who  would  have  a  contingent 
interest  in  said  trust  fund,  which  interest  the  defendant  as  trustee  is 
required  to  protect.  And  the  answer  further  states  that  the  plaintiff 
in  said  trust  deed  declared  it  to  be  her  intention  that  the  same  should 
be  irrevocable,  and  that  the  said  trust  deed  thereby  became  irrevocable. 

Section  23  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41)  as 
added  by  Laws  1909,  c.  247,  reads  as  follows : 

^'Revocation  of  Tmttta  upon  Consent  of  All  Persont  IvUeretted,  Upon  the 
written  consent  of  all  the  persons  beneficially  interested  in  a  trust  in  personal 
property  or  any  part  thereof  heretofore  or  hereafter  created,  the  creator  of 
eiich  trust  may  revoke  the  saifte  as  to  the  whole  or  such  part  thereof,  and 
thereupon  the  estate  of  the  trustee  shaU  cease  in  the  whole  or  such  part 
tbereof." 

We  have  construed  this  section  of  the  statute  to  mean: 
"That  a  trust  in  personal  properly  is  revocable  by  the  creator  thereof  upon 
the  consent  of  all  persons  in  being  who  are  beneficially  interested  therein, 
and  If  there  be  no  other  person  In  being  who  has  either  a  vested  or  contingent 
interest  in  the  trust,  such  revocation  is  tf ectual."  Cram  v.  Walker,  178  ApjK 
IMv.  804,  806,  leO  N.  Y.  Sup£j.  486,  487. 

The  appellant's  position  would  seem  to  be  that,  unless  there  is  a 
third  person  in  existence,  who  has  a  beneficial  interest  in  the  trust,  and 
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capable  of  giving  a  consent,  the  trust  is  irrevocable ;  that  while  a  living 
third  person  beneficiary  can,  by  his  consent,  release  the  contingent  in- 
terest of  his  unborn  children,  the  creator  of  the  trust,  being  a  sole  bene- 
ficiary, cannot. 

In  the  case  under  consideration  the  trust  was  created  for  the  sole 
benefit  of  the  creator,  to  hold  her  property  in  trust  for  her  benefit  until 
she  should  arrive  at  the  age  of  35  years,  when  it  was  to  be  paid  over 
to  her.  Her  children  were  not  in  any  sense  to  be  beneficiaries  of  the 
trust.  Their  only  possibility  of  interest  would  be  in  case  she  should  die 
prior  to  the  termination  of  the  trust  period,  leaving  such  children.  The 
trust  deed  as  to  them  was  testamentary  in  character.  The  learned 
counsel  for  the  appellant  has  failed  to  distinguish,  in  his  citation  of 
authorities,  between  trusts  created  in  real  estate  and  those  where  the 
corpus  is  personalty.  While  in  this  case  the  trust  deed  refers  to  both 
real  and  personal  property,  it  is  only  as  to  the  trust  in  the  personalty 
that  revocation  is  sought.  I  am  of  opinion  that,  where  the  corpus  of 
the  trust  is  personal  property  and  the  trust  is  a  voluntary  one  made  by 
the  creator  for  her  own  benefit,  and  she  is  the  only  person  in  being  hav- 
ing a  vested  or  contingent  interest  therein,  she  has  the  right  to  revoke 
the  same.  Did  she  lose  that  right  by  declaring  that  the  trust  was  irrev- 
ocable? The  transfer  of  the  property  to  the  trustee  gave  it  no  in- 
terest therein.  It  was  to  hold  and  manage  the  property  for  a  term  of 
years,  and  pay  over  to  the  creator  of  the  trust  the  net  income,  for  do- 
ing which  it  was  to  receive  a  stated  compensation.  If  she  was  dissatis- 
fied with  this  management  of  her  estate,  why  should  she  not  be  allowed 
to  retake  it  into  her  own  possession.  There  was  no  other  person  for 
whose  benefit  the  condition  should  continue.  If  she  had  the  right  to 
revoke  the  trust  agreement,  in  my  opinion  she  Had  a  right  to  revoke 
this  declaration.  It  was  voluntary,  without  consideration,  and  affected 
no  one  but  herself.  The  incidental  benefit  that  the  trust  company  may 
derive  from  commissions  is  not  of  such  a  character  as  gives  it  a  vested 
right  to  the  continuance  of  the  trust. 

The  order  and  interlocutory  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(201  App.  Div.  749) 

RANIERI  V.  BRANDENBURG  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  16,  1922.) 

Mechanics'  liens  ($=327l(  12)— Complaint  to  foreclose  lien  for  materials  held  sufl- 
cient,  without  allegation  of  indebtedness  of  owner  to  contractor. 

In  an  action  to  foreclose  a  mechanic's  lien  for  materials  furnished,  in 
which  action  the  owner  and  contractor  are  made  defendants,  an  allega- 
tion that  the  materials  were  furnished  "nt  the  instance  and  request  of 
the  defendants,"  to  whom  the  materials  were  delivered,  showed  a  primary 
liability  of  the  owner,  not  dependent  on  the  question  whether  the  owner 
was  indebted  to  the  contractor,  and  hence  the  complaint  was  not  de* 
fective  in  failing  to  allege  such  Indebtedness,  so  as  to  bring  the  daim 
within  lien  Lew,  §  4. 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Frank  Ranieri  against  William  A.  Brandenburg,  Louis 
Brandenburg,  and  Valentino  Marcello.  From  an  order  dismissing  the 
complaint,  on  motion  of  defendants  Brandenburg,  plaintiflf  appeals. 
Order  reversed,  and  motion  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

Abraham  Feinstein,  of  Brooklyn,  for  appellant 

Ed.  J.  Fandrey,  of  Brooklyn,  for  respondents  Brandenburg. 

JAYCOX,  J,  The  plaintiff  seeks  to  foreclose  a  mechanic's  lien 
upon  premises  owned  by  the  defendants  Brandenburg.  After  alleging 
in  the  complaint  the  ownership  of  the  premises  as  above  stated,  and 
that  the  defendant  Marcello  received  a  general  contract  from  the  de- 
fendants Brandenburg  for  the  construction  of  a  brick  building  upon 
said  premises  for  the  sum  of  $10,000,  the  plaintiflf  further  alleges : 

"Third:  That  between  Noyemher  3,  1920,  and  December  3,  1920»  at  the  in- 
stance and  request  of  defendants,  plaintiff  sold  and  delivered,  and  famished 
for  said  job  to  the  defendants,  brick,  cement,  sand,  lime,  and  grayel,  of  the 
agreed  price  and  reasonable  value  of  the  sum  of  twenty-four  hundred  fifty-four 
and  25/100  (|2,464^)  dollars,  no  part  of  Which  has  been  paid  to  this  plain- 
tiff" 

— and  then  continues  with  the  usual  allegations  contained  in  a  com- 
plaint in  such  an  action.  Upon  the  motion  of  the  defendants  Bran- 
denburg the  complaint  has  been  dismissed,  as  to  them,  for  failure  to 
state  facts  suflScient  to  constitute  a  cause  of  action.  The  respect  in 
which  it  is  claimed  the  complaint  is  deficient  is  in  failing  to  all^e  that, 
at  the  time  the  lien  was  filed  or  thereafter,  any  sum  of  money  was  due 
from  the  owner  to  the  contractor.  Wood  Manufacturing  &  Realty  Co. 
V.  Johnstone,  148  App.  Div.  747,  133  N.  Y.  Supp.  422;  Siegel  v.  Ehr- 
showsky,  46  Misc,  Rep.  605,  92  N.  Y.  Supp.  733 ;.  Gribben  v.  Hoare, 
54  Misc.  Rep.  245,  104  N.  Y.  Supp.- 445;  Ball  &  Wood  Co.  v.  Clark 
&  Sons  Co.,  31  App.  Div.  356,  52  N.  Y.  Supp.  443.  The  holding  in 
those  cases  that  such  an  allegation  is  essential  to  a  cause  of  action  is 
based  upon  this  provision  of  the  Lien  Law : 

"If  labor  is  performed  for,  or  materials  furnished  to,  a  contractor  or  sub- 
contractor for  an  improvement,  the  lien  shall  sot  be  for  a  sum  greater  than 
the  sum  earned  and  unpaid  on  the  contract  at  the  time  of  filing  the  notice  of 
lien,  and  any  sum  subsequently  earned  thereon."  lien  Law  (C^nsol.  Laws,  c 
33)  S  4t  as  amended  by  Laws  1916,  c.  607. 

In  this  case  plaintiff  does  not  allege  that  he  furnished  materials  to 
the  contractor  alone.  Although  he  alleges  a  contract,  he  alleges  that 
the  materials  were  sold,  delivered,  and  furnished  to  the  defendants. 
If  the  action  were  against  the  owners  alone,  and  a  sale  and  delivery  to 
them  alleged,  I  entertain  no  doubt  that  it  would  be  sufficient.  I  think 
it  does  not  detract  from  the  sufficiency  of  the  complaint  to  join  the 
contractor  as  one  of  those  to  whom  the  materials  were  sold  and  fur- 
nished. This  case  does  not  come  within  the  section  of  the  Lien  Law 
above  auoted,  nor  is  it  governed  by  the  authorities  above  cited,  and 
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no  allegation  of  the  amount  due  from  the  owner  to  the  contractor  was 
necessary. 

Under  the  complaint  the  owners  are  primarily  liable  and  their  prop- 
erty subject  to  the  lien,  without  regard  to  the  amount  due  the  contrac- 
tor. The  lien,  a  copy  of  which  is  annexed  to  the  complaint,  contains 
nothing  inconsistent  with  a  direct  primary  liability  upon  the  part  of 
the  owners.  If  upon  the  trial  the  testimony  should  show  that  the 
materials  were  actually  sold  and'  furnished  to  the  contractor  alone, 
this  opinion  is  not  to  be  construed  as  holding  the  present  complaiirt  to 
be  adequate  to  sustain  the  cause  of  action,  if  any,  that  may  arise  from 
that  situation. 

The  order  dismissing  the  complaint  should  be  reversed  upon  the  law, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with  $10 
costs.    All  concur. 


(201  App.  DlT.  649) 

GEMSON  V.  PERREAULT  at  al. 

(Sapreme  Court,  Appellate  Division,  Second  Department.    Jtme  9,  1922.) 

nisoovory  ^s»84— Inspection  of  books  of  partnership  in  other  state  nay  bo  or- 
dered. 

inspection  of  the  books  of  defendant  partnership  at  its  principal  place 
of  business  in  another  state,  that  plaintiff  may  learn  the  amount  of  sales 
directly  made  by  defendant,  commissions  on  which  plaintiff  claims  under 
exclusive  selling  agency,  may  be  ordered;  Jurisdiction  of  the  person  of 
one  of  the  partners  and  of  the  partnership  property  iu  the  state  having 
been  acquired  by  personal  service  of  him,  and  this  notwithstanding  op- 
position of  the  other  partners. 

Appeal  from  Special  Term,  Kings  Cotmty. 

Action  by  Harry  Gemson  against  Adolph  J.  Perreault  and  others., 
From  an  order  directing  defendant  Napoleon  J.  Perreault,  Jr.,  to  give 
plaintiff  a  discovery  and  inspection  of  certain  partnership  books  of  de- 
fendants at  their  oQice  in  Philadelphia,  or  in  lieu  thereof  to  furnish 
plaintiff  a  copy  of  the  record  from  the  books  of  the  partnership,  said 
defendant  appeals.    Affirmed, 

Argued  before  BIACKMAR,  P.  J.,  and  KELLY,  MANNING, 
KELBY,  and  YOUNG,  JJ. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  appellant, 
Louis  J.  Altkrug,  of  Brooklyn,  for  respondent. 

YOUNG,  J.  The  defendants  are  copartners  engaged  in  the  manu- 
facture of  woolen  goods,  residing  and  having  their  principal  place  of 
business  at  Philadelphia,  Pa.  The  plaintiff  is  a  resident  of  the  city  of 
New  York.  He  alleges  that  he  was  the  sole  agent  for  selling  the  en- 
tire output  of  defendants'  goods  on  a  4  per  cent,  commission  basis  of 
the  net  amount  of  sales  made.  He  was  discharged  on  January  19, 
1922,  as  he  claims,  without  cause.  The  present  action  is  to  recover  4 
per  cent,  of  the  net  amount  of  merchandise  that  the  defendants  them- 
selves sold  and  delivered  direct  from  their  mills  without  the  agency  of 
the  plaintiff  and  without  paying  him  His  commissions,  and  the  plain- 

^s»For  other  eases  see  same  topic  ft  KEY-NUMBBR  in  'all  Ker-Numbered  Dlsests  ft  Inflexes 
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tiflr  4lso  makes  a  claim  for  commissions  on  goods  manufactured  by  the 
defendants.  Napoleon  J.  Perreault,  Jr.,  was  personally  served  with  the 
summons  and  complaint  in  this  state,  and  has  duly  served  his  answer 
thereto. 

The  plaintiff  desires  the  order  appealed  from  in  order  to  determine 
the  amount  of  the  sales  made  by  the  defendant.  He  states  that  in 
order  to  prove  his  case  it  will  be  necessary  for  him  to  show  the  extent 
of  the  sslts  of  merchandise  made  directly  by  the  defendant,  that  he 
has  no  definite  knowledge  as  to  the  extent  of  such  sales,  and  that  the 
only  way  to  determine  the  amount  thereof  is  by  getting  the  information 
from  the  defendants.  He  alleges  that  he  believes  that  these  sales  have 
been  made  in  large  amounts.  The  order  appealed  from  is  resisted  on 
the  ground  that  the  court  was  without  authority  or  jurisdiction  to 
make  it. 

In  my  opinion  there  is  ample  authority  to  uphold  the  order  in  ques- 
tion. The  plaintiff,  by  serving  one  of  the  copartners,  acquired  juris- 
diction of  the  person  so  served,  and  also  jurisdiction  of  the  copart- 
nership property  within  this  state.  Any  judgment  recovered  in  this 
action  would  be  against  the  copartnership,  to  be  satisfied  out  of  copart- 
nership property  within  the  state,  or  out  of  the  personal  assets  of  the 
copartner  who  was  served  with  the  summons  and  complaint.  Pre- 
sumably the  defendant  served  has  the  control  of  the  books  and  papers 
in  question,  and  the  process  of  this  court,  directed  to  him,  may  reach 
them.  Oppositiwi  on  the  part  of  the  other  partners  furnishes  no  grotmd 
for  denying  the  relief  sought.  The  copartner  served  is  subject  to  the 
orders  of  the  court,  and  should  he  disobey  the  order  his  answer  might 
be  stricken  out,  and  he  would  be  subject  to  the  discipline  of  the  court. 

This  court  has  held  in  Thomas  v.  Waitc  Co.,  113  App.  Div.  494,  99 
N.  Y.  Supp.  297,  that  where  the  plaintiff's  assignor,  under  his  con- 
tract with  the  def endaitf,  was  entitled  to  receive  compensation  and  per- 
centage of  the  net  profits  of  the  business,  plaintiff  suing  to  recover 
percentages  alleged  to  be  due  was  entitled  to  an  inspection  of  the  de- 
fendant's books  and  papers  in  order  to  prepare  for  trial,  even  though 
the  employee  had  access  to  the  books  during  his  employment.  Sim- 
ilar relief  was  granted  in  Webb  v.  Hedge  Co.,  133  App.  Div.  420, 
117  N.  Y.  Supp.  643.  It  is  true  that  in  both  these  cases  all  parties 
were  residents  of  the  state. 

In  Wilson  v.  Van  Dorn  Iron  Works  Co.,  106  Misc.  Rep.  442,  174  N. 
Y.  Supp.  684,  which  was  affirmed  by  this  court  in  188  App.  Div.  928, 
176  N.  Y.  Supp.  926,  an  order  for  the  inspection  of  the  books  of  a 
foreign  corporation  was  granted  at  Special  Term,  where  it  appeared 
that  the  plaintiff  had  a  contract  with  die  defendant  by  which  plaintiff 
was  to  receive  beside  his  salary  a  certain  percentage  on  all  sales  in  a 
certain  territory  and  the  plaintiff  was  without  knowledge  as  to  the 
amount  of  such  sales.  It  was  stated  in  the  opinion  written  at  Special 
Term  that  the  fact  that  the  defendant  was  a  foreign  corporation  was 
not  of  itself  a  reason  for  denying  the  petition,  and  reference  was  there 
made  to  the  fact  that  such  an  order  was  upheld  in  the  First  Department 
13  Sullivan  v.  Ryan-Parker  Construction  Co.,  148  App.  Div.  243,  132 
N.  Y.  Supp.  344.    In  that  case  it  appeared  that  the  order  was  granted 
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because  the  contract  of  employment  provided  for  such  inspection. 
Likewise  such  an  order  was  upheld  in  National  Distilling  Co.  v.  Van 
Emden,  120  App.  Div.  746, 105  N.  Y.  Supp.  657,  on  the  ground  that  the 
plaintiff  in  the  case,  although  a  foreign  corporation,  had  invoked  the 
jurisdiction  of  the  state  court. 

This  (question  does  not  seem  to  have  been  discussed  where  the  de- 
fendant was  a  copartnership,  as.  in  the  present  case.  There  can  be, 
however,  no  real  distinction  between  a  case  where  a  foreign  corpora- 
tion has  been  brought  under  our  jurisdiction  and  the  present  case, 
where  jurisdiction  has  been  acquired  over  the  person  of  one  of  the  co- 
partners. As  already  pointed  out,  he  is  subject  to  the  orders  of  the 
court,  and  it  is  to  be  presumed  that  he  controls  the  books  and  papers 
of  the  copartnership.  The  defendants  have  the  right  to  do  business 
in  this  state,  and  the  contract  with  the  plaintiff  was  carried  out  in  this 
state  to  a  great  extent,  although  made  in  Philadelphia. 

The  defendants  are  doing  business  in  New  York  City  and  have  an 
office  there,  and  under  the  circumstances  shown  I  am  satisfied  that  the 
order  appealed  from  was  fully  justified,  and  should  be  affirmed,  with 
$10  costs  and  disbursements. 

All  concur. 


(201  App.  Dlr.  239) 

DAYTON  V.  FARMEa 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    May  S,  1922.) 

1.  Depositions  ^s>23— Talien  by  notice  or  court  order. 

Under  Civil  Practice  Act,  §§  288,  290,  292,  testimony  may  be  taken  by 
simply  giving  notice  or  obtaining  an  order  of  the  court  therefor  in  the 
first  histance,  and  where  the  proceeding  is  by  notice,  a  motion,  under  sec- 
tion 291,  may  be  made  to  vacate  or  modify. 

2.  Depositions  ^=:»42— No  absolute  right  to  take  depositions  orally  without  the 

state. 

Notwithstanding  a  right,  under  Civil  Practice  Act,  $  802,  to  take  deposi- 
tions orally  within  the  state,  unless  the  parties  otherwise  stipulate,  there 
is  no  absolute  right  to  have  depositions  taken  orally  without  the  state; 
the  court  in  which  the  action  Is  pending  having  authority  to  order  the 
taking  of  the  testimony  wholly  or  partly  on  written  interrogatories,  and 
under  section  294  and  (]rivil  Practice  Rule  124  may  prescribe  t^ms  and 
conditions. 

8.  Depositions  ^=s>4l— Where  open  commission  isued,  usual  to  require  that  mov- 
ing party  pay  adversary's  costs. 

Where  an  open  commission  to  take  depositions  was  issued  under  the 
provisions  of  the  Code  of  Civil  Procedure,  it  was  usual  to  require  the 
moving  party  to  pay  his  adversary  his  reasonable  costs  and  expenses  in 
taking  the  same. 

4.  Depositions  ^=s>4t— $100  for  counsel's  expenses  In  attending  taking  of  deposi- 
tions In  Florida  not  Inadequate. 

Where  an  open  commission  to  take  depositions  in  Florida  was  issued, 
an  allowance  of  $1(X)  for  expenses  of  defendant's  counsel  in  attaidlng 
examination  was  within  the  power  of  the  court  to  impose,  and  the  terms 
were  not  inadequate ;  no  allowance  for  counsel  fees  being  permitted. 

^B»For  otiinr  cases  see  sametoplo  A  KICT-NUHBBR  la  all  K^-Numliere^  Digests  A  Indexes 
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Appeal  from  Special  Term,  Erie  County. 

Action  by  James  C.  Dayton,  as  executor  and  as  ancillary  execu- 
tor of  and  under  the  last  will  and  testament  of  Kate  McCallum  Page, 
deceased,  a^nst  Grace  G.  Farmer.  From  an  order,  in  so  far  as  it 
required  plaintiff  to  pay  defendant  $100,  or  any  sum  or  sums,  in  full 
far  the  expenses  and  counsel  fees  of  defendant's  attorneys  in  attend- 
ing the  taking  of  depositions  of  witnesses  in  Florida,  plaintiff  appeals; 
and  from  the  whole  of  the  above  order,  defendant  appeals.  Modified 
and  affirmed. 

See,  also,  200  App.  Div.  737;  193  N.  Y.  Supp.  331. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Simon  Heischmann  and  Martin  Clark,  both  of  Buffalo,  for  plaintiff. 

McLaughlin,  Russell  &  Sprague,  of  New  York  City  (Thomas  R. 
Wheeler,  or  Buffalo,  of  counsel),  for  respondent. 

KRUSE,  P.  J.  The  plaintiff,  desiring  to  obtain  the  testimony  of  cer- 
tain witnesses  in  the  state  of  Florida,  gave  notice  of  the  taking  of  such 
testimony  in  that  state,  as  provided  by  section  290  of  the  Civil  Practice 
Act.  Thereupon  the  defendant,  pursuant  to  section  291  of  the  Civil 
Practice  Act,  obtained  an  order  to  show  cause  at  Special  Term  why 
such  notice  should  not  be  vacated  or  modified,  and  the  testimony  taken 
upon  written  interrogatories,  or  be  granted  upon  condition  that  the  tes- 
timony be  taken  only  upon  payment  by  plaintiff  of  the  necessary  trav- 
eling expenses  of  an  attorney  for  the  defendant  in  Florida  and  the  re- 
turn, and  an  allowance  for  expenses  while  necessarily  engaged  in  taking 
the  testimony  in  Florida,  besides  a  reasonable  counsel  fee. 

Upon  the  return  of  such  order  to  show  cause,  the  Special  Term 
directed  that  the  notice  of  taking  such  depositions  stand  on  condition 
that  plaintiff  pay  $100  for  expenses  and  counsel  fee  of  defendant's 
attorney  in  attending  the  taking  of  such  depositions,  which,  as  the 
order  provides,  is  to  be  taxed  as  a  disbursement,  if  defendant  is  finally 
successful  in  the  suit.  Neither  party  was  satisfied  with  the  order ;  the 
defendant  contending  that  the  allowance  was  insufficient,  while  the 
plaintiff  contends  to  the  contrary,  and,  further,  that  the^  Special  Term 
was  without  authority  to  impose  any  condition. 

Application  having  been  made  to  stay  the  taking  of  depositions,  this 
court  directed  that  such  stay  be  denied,  in  case  a  stipulation  be  filed  to 
the  effect  that  the  propriety  of  the  order  appealed  from  might  be  re- 
viewed upon  appeal,  notwithstanding  the  taking  of  such  testimony, 
and  further  provided  that  the  defendant  might  submit  an  affidavit  as 
to  costs  and  disbursements  incurred  by  her  in  taking  such  depositions. 
Such  stipulation  was  made  and  the  testimony  taken.  The  defendant 
appeals  from  the  entire  order  of  the  Special  Term,  and  the  plaintiff 
from  such  part  thereof  as  requires  the  payment  by  plaintiff  of  the  al- 
lowance to  tKe  defendant  for  expenses  and  counsel  fee  in  taking  the 
testimony. 

[1]  A  party  may  now  take  such  testimony  by  simply  giving  notice 
or  obtaining  an  order  of  the  court  therefor  in  the  first  instance.  Civil 
Practice  Act,  §§  288,  290,  292.     Where  he  proceeds  by  notice,  a 
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motion  may  be  made  to  vaqate  or  modify  the  same.  Civil  Practice 
Act,  §291. 

[2 J  While  plaintiff  was  entitled  as  a  matter  of  right  to  take  the 
depositions  of  the  Florida  witnesses  in  that  state  by  giving  notice,  as 
was  done,  he  did  not  have  the  absolute  right  to  have  the  same  taken 
upon  oral  examination  of  the  witnesses.  That  would  be"  so,  if  the  tes- 
timony was  to  be  taken  within  the  state.  Section  302  of  the  Civil  Prac- 
tice Act  so  provides,  unless  the  parties  otherwise  stipulate;  but  that 
section  also  provides  that,  if  the  testimony  is  tolbe  taken  without  the 
state,  the  court  in  which  the  action  is  pending  or  may  be  brought,  upon 
ihotion,  mdy  order  the  taking  of  the  testimony,  wholly  or  partly,  upon 
written  interrogatories.  And  section  294  provides  that  an  order  for 
the  taking  of  testimony  by  deposition,  or  an  order  denying  a  motion 
to  vacate  a  notice,  may  prescribe  t^rms  and  conditions  not  inconsistent 
with  article  29  of  said  act,  and,  if  the  testimony  is  to  be  taken  whdly 
or  partly  upon  oral  exapiination,  provision  is  made  for  notice  of  the 
time  and  place,  which  the  court,  in  its  discretion,  may  fix. 

Rule  124  of  the  Rules  of  Civil  Practice  supplements  this  provision 
by  providing  that,  if  the  court  or  judge  before  whom  the  motion  is 
made  to  vacate,  modify,  or  limit  the  notice  shall  deem  that  the  tes- 
timony sought  to  be  taken  is  not  material  or  necessary  for  the  party 
who  served  the  notice,  or  for  any  reason  that  the  interests  of  justice 
would  not  be  subserved  by  such  examination,  an  order  may  be  made, 
vacating  and  setting  aside  the  notice  or,  limiting  the  scope  of  the  ex- 
amination, and,  if  the  court  or  judge  shall  deem  that  the  testimony 
should  be  taken  at  a  time  or  place  or  before  a  person  other  than  spec- 
ified in  the  notice,  an  order  may  be  made  fixing  a  different  time  or 
place,  and  designating  some  other  person  to  take  the  deposition  and 
imposing  reasonable  terms  and  conditions.  We  are  of  opinion  that  the 
Special  Term  had  power  to  impose  reasonable  terms  upon  the  defend- 
ant as  a  condition  of  -taking  the  testimony  upon  oral  examination,  or, 
in  the  alternative,  require  it  to  be  taken  upon  written  interrogatories. 

[3]  Where  an  open  commission  was  issued  under  the  pi:ovisions  of 
the  Code  of  Civil  Procedure,  it  was  usual  to  require  the  moving  party 
to  pay  his  adversary  his  reasonable  costs  and  expenses  in  taking  the 
same  (Reed  v.-Fenn,  138  App.  Div.  417,  122  N.  Y.  Supp.  938;  Mac- 
Donald  v.  Hamilton  B.  Wills  &  Co.,  196  App.  Div.  914,  915,  188  N. 
Y.  Supp.  91),  sometimes  including  counsel  fee  (Deery  v.  Byrne,  120 
App.  Div.  6,  104  N.  Y.  Supp.  836).  I  think  this  rule  should  not  be 
rigidly  adhered  to  under  the  Civil  Practice  Act.  Defendant  claims  she 
necessarily  employed  counsel  in  Florida  to  attend  the  examination,  and 
has  incurred  a  retainer  fee  of  $250,  and  several  hundred  dollars  in 
addition,  for  legal  services.  I  think  this  claim  should  not  be  allowed. 
Ordinarily  no  allowance  is  made  to  counsel  for  the  adverse  party  in 
taking  testimony  before  trial  anywhere  in  the  state,  nor  for  any-ciher 
like  services.  The  $100. allowance  made  by  the  order  would  seem  to 
cover  the  additional  expense  of  counsel  in  attending  the  examination 
outside  of  the  state.  At  least  there  is  nothing  to  indicate  that  it  is  not 
enough.    No  additional  allowance  should  be  made.    The  testimony  has 
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been  taken  under  the  order,  so  that  the  only  question  involved'  here  is 
.  the  terms  of  the  conditions  imposed. 

[4]  We  think  the  court  had  power  to  impose  the  conditions,  and  we 
cannot  3ay  that  the  terms  imposed  are  inadequate.  The  order  seems 
to  make  ^e  allowance  dependent  upon  the  defendant's  succeeding  in 
the  action.  We  think  the  allowance  should  be  absolute  as  a  condition  of 
permitting  the  depositions  to  he  taken  upon  oral  examination.  Both 
parties  having  appealed,  the  order,  as  modified,  should  be  affirmed, 
without  costs  to  either  party. 

Order  modified,  so  as  to  make  the  allowance  absolute,  instead  of  de- 
pendent upon  the  defendant's  succeeding  in  the  action,  and,  as  so  mod- 
ified, the  order  is  affirmed,  witliout  costs  of  this  appeal  to  either  party. 
All  concur. 


(118  Miac.  Rep.  490) 

AMERICAN  YELLOW  TAXI  OPERATORS,  Ine.,  ".  QUINN.    SAME  V.  MOYN- 
AHAN.    SAME  V.  ROSENTHAL. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1922.) 

1.  Trade-narks  and  trade-namea  and  unfair  eonpatltlon  «8»68— Dnfandant  will 

be  enjoined  from  Imitating  the  design,  eolor,  and  markings  of  plaintiffs 
taxi  cars  in  a  way  to  mislead  those  Intending  to  use  plaintiff's. 

In  a  suit  to  enjoin  unfair  competition^  where  it  appeared  that  plaintiff, 
the  "American  Yellow  Taxi  Operators,  Inc./'  Is  entitled  to  have  pro- 
tected its  good  will  and  reputation,  aoiuired  by  efficiency,  enterprise,  skin, 
and  methods,  taken  in  conjunction  with  the  can  it  operates,  an  injunction 
will  be  granted  restraining  defendants  from  such  an  imitation  of  plain- 
tiff's cars  in  design,  color,  get-up,  and  markings  as  would  mislead  tlje 
public  into  the  belief  that  they  were  plaintiff's,  or  woiild  mislead  an  ordi- 
nary observer  under  ordinary  conditions  into  uidng  defendant's  cars, 
when  he  intended  to  use  plaintiff'a 

2.  Trade-marks  and  trade-names  and  unfair  competition  4$ss>95 (3)— Parties  will 

be  enjoined  from  Imitating,  In  order  to  profit  by  stealing  good  will,  built  up  by 
Industry,  skill,  and  enterprise. 

In  an  action  by  one  taxicab  company  to  enjoin  another  from  unfair 
competition,  held^  that  plaintiff  was  entitled  to  injunction  against  use  of 
similar  cars  until  a  trial  of  the  issues^  though  neither  the  cars,  an  essen- 
tial element  of  the  good  will,  nor  the  color,  though  helping  to  identify 
It,  standing  alone,  have  won  the  good  will,  as  both  of  these  facts  will  be 
given  consideration,  in  order  to  give  that  full  measure  of  protection  which 
shall  not  encroach  on  the  right  of  the  others,  so  as  to  restrain  those  who 
merely  imitate  in  order  to  profit  from  stealing  the  success  of  good  will 
built  up  by  industry,  dcill,  and  enterprise. 

Separate  actions  by  the  American  Yellow  Taxi  Operators,  Incorpo- 
rated, against  Edward  J.  A.  Quinn,  against  James  Moynahan,  and 
against  Simon  Rosenthal,  to  enjoin  alleged  unfair  competition.  On 
motions  for  injunctions.    Motions  granted. 

Parker  &  Aaron,  of  New  York  City  (Herman  Aaron  and  Charles 
Adkins  Baker,  both  of  New  York  City,  of  counsel),  for  plaintiff. 
Lyman  I>a  F.  Brandon,  of  New  York  City,  for  defendant  Quinn. 
Charles  P.  Sullivan,  of  New  York  City,  for  defendant  Moynahan. 
Henry  Rodger  Kahn,  of  New  York  City,  for  defendant  Rosenthal. 

^ssFor  other  cases  see  eame  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Inflezes 
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COHALAN,  J.  These  are  three  of  a  series  of  motions  in  suita 
brought  by  the  plaintiff  against  owners  and  operators  of  public  taxi-- 
cabs  in  the  city  of  New  York,  to  enjoin  their  operation  on  the  ground 
that  they  are  imitating  the  taxicabs  in  the  service  of  the  plaintiflF.  There 
are  variances  in  detail  and  design  in  the  resemblances  claimed  to  exist 
between  the  cabs  of  the  plaintiff  and  of  the  several  defendants.  But 
the  gtndr^l  claim  made  by  plaintiff  is  that  the  defendants  have  painted 
and  marked  their  cars  in  such  a  way  as  to  imitate  its  cars  to  an  extent 
which  misleads  the  public  into  the  belief  that  their  cars  are  the  cars 
of  the  plaintiff. 

[1]  The  plaintiff  makes  no  claim  that  it  has  either  a  trade-mark  or 
a  copyright  in  any  part  of  the  taxicabs,  or  that  it  is  the  inventor  of  any 
design  or  subject-matter  capable  of  protection  as  an  artistic  design  or 
as  a  matter  of  invention.  It  rests  its  claims  solely  upon  the  principles 
of  unfair  competition,  and  asserts  that  during  the  summer  and  fall  of 
1921  it  has  built  up  for  itself  a  valuable  good  will  and  reputation  which 
entitle  it  to  protection  against  the  acts  of  the  defendants  which  are 
herein  complained  of.  Plaintiff  asserts  that  it  has  selected, ,  from  the 
many  combinations  of  color  and  dress  with  which  motor  cars  can  be 
covered  and  distinguished^  the  distinctive  colors  of  orange  and  black, 
or,  as  they  are  sometimes  called,  yellow  and  black.  It  admits  that  it 
invented  neither  these  colors,  nor  their  combination,  nor  the  design 
under  which  they  now  are  being  used.  It  admits  that  for  some  years 
they  have  been  used  in  Chicago,  Philadelphia,  and  Newark,  and  con- 
tinue to  be  used  in  those  cities.  But  it  asserts  that,  at  the  time  it  be- 
gan operations  in  this  city,  there  were  no  taxicabs  in  regular  operation 
here  that  were  in  color,  make-up,  and  style  similar  to  and  easily  con- 
founded or  confused  with  the  taxicabs  of  the  plaintiff.  It  admits  that 
such  colors,  in  practically  similar  make-up  and  style,  were  used  upon 
the  streets  of  New  York,  on  taxicabs — for  a  period  beginning  about 
1908  and  extending  for  five  or  six  years  thereafter — ^by  a  corporation 
and  by  individuals  other  than  itself.  In  fact,  it  admits  its  operation  in 
the  city  commenced  in  the  spring  of  1921,  when  it  began  business  with 
about  20  taxicabs,  and  since  that  time  it  has  continued  in  business  with 
an  increasing  number  of  cars,  until  it  now  operates  over  200  on  the 
streets  and  avenues  of  this  city.  It  asserts  that  conmiencing  in  the 
early  winter  of  this  year  other  taxicabs,  imitating  the  style,  markings, 
and  name  of  the  plaintiff,  began  to  appear  in  large  numbers  upon  the 
streets  of  New  York.  In  the  great  majority  of  cases  these  taxicabs  are 
operated  by  their  owners,  and  in  many  cases  the  same  cars  had  been 
operated  previously — by  the  owners  or  their  predecessors  in  ownership 
— under  various  other  colors,  such  as  black,  brown  and  white  and  other 
combinations.  In  a  number  of  cases,  however,  the  operators  are  us- 
ing new  cars  bought  from  the  same  manufacturer  from  whom  the  plain- 
tiff has  purchased  its  cars  and  have  had  them  delivered,  painted  with 
the  same  colors  as  those  of  the  plaintiff. 

Plaintiff  claims  that  the  purpose  of  the  defendants  in  such  purchases 
and  imitations  has  been  to  take  advantage  of  the  good  will,  reputation, 
and  business  enterprisie  of  the  plaintiff  and  that  this  condition  is  an 
injury  and  an  injustice  to  it    It  urges  that  the  law,  on  facts  as  recited 
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herein,  has  been  settled  already  and  entitks  it  to  an  injunction  prevent- 
ing any  use  by  others  of  cars  of  a  style  or  design  that  reasonably  can 
be  connected  or  confused,  by  the  ordinary  o'bserver  and  under  ordi- 
nary conditions  of  street  user,  with  the  service  of  the  defendant.  An 
exhaustive,  brief  has  been  submitted  on  its  behalf,  interestingly  and 
learnedly,  reviewing  previous  decisions  made  on  questions  akin  to 
the  ones  submitted  here  and  citing  many  instances  in  which  at  Special 
Term  injunctions  have  been  granted,  and  several  in  which  the  decisions 
have  been  affirmed  by  the  Appellate  Division. 

A  careful  examination  of  the  papers  and  of  the  claims  made  on  both 
sides  convinces  me  that,  while  the  plaintiflE  is  entitled  to  injunctive  re- 
lief, protecting  it  in  the  good  will  and  reputation  it  has  estabUshed,  it 
is  not  entitled  to  a  sweeping  injunction  preventing  all  others  who  own 
or  operate  public  taxicabs  for  hire  f rom  ijsing  in  any  form  the  colors 
orange  and  black,  or  black  and  yellow.  The  cases  under  which  the 
right  to  use  exclusively  the  colors  black  and  white  as  a  combination 
upon  taxicabs  was  sustained  are  not  in  point  In  the  litigation  in  which 
that  relief  was  granted  it  was  clearly  established  by  the  plaintiffs  there- 
in that  they  were  the  first  to  use  such  a  combination  of  colors,  and  had 
a  course  of  business  sufficiently  long  continued  to  give  them  a  proprie- 
tary right,  under  the  law,  to  the  exclusive  use  of  such  a  combination. 

[2]  In  the  present  cases  no  such  condition  of  affairs  exists.  It  is 
admitted  that  the  combination  of  orange  and  black,  or  yellow  and  black, 
was  used  in  this  city  for  years  before  the  plaintiff  was  incorporated 
or  came  into  existence.  It  is  claimed  on  behalf  of  the  defendants  that 
the  same  combination  was  used  by  independent  owners  after  the  former 
Yellow  Taxicab  Company  had  gone  out  of  business  and  had  ceased  to 
operate  its  cabs.  It  was  admitted  upon  the  argument  that  cabs  similar 
in  form,  design,  and  color  to  those  of  the  plaintiff  are  exposed  for  sale 
here  by  the  same  manufacturer  from  which  the  plaintiff  buys  its  cars, 
and  one  of  the  effects  of  the  injunction,  if  granted  in  the  form  asked 
by  the  plaintiff,  would  be  practically  to  restrain  such  sales  and  prevent 
the  manufacturer  from  extending  its  business  in  New  York  City,  even 
though  it  had  granted  to  the  plaintiff  no  exclusive  right  to  the  use  of 
its  cars.  The  plaintiff  has  undoubtedly  built  up  for  itself  an  excellent 
business,  W  the  fruits  of  which  it  is  entitled ;  but  it  may  not  be  pro- 
tected beyond  the  point  at  which  its  rights  come  into  contact  with  those 
of  other  operators  of  cars.  It  is  probably  the  largest  single  owner  of 
yellow  taxicabs  in  the  city,  but  the  defendant  Moynahan,  who  has  been 
in  this  line  of  business  for  many  years,  and  whom,  among  others,  it 
seeks  to  enjoin,  gives  it  as  his  sworn  opinion  that  it  does  not  operate 
more  than  10  per  cent,  of  the  cars  of  the  same  general  type,  make,  de- 
sign, and  get-up  now  used  as  public  taxicabs.  The  defendants  assert 
that  the  color  scheme  and  what  is  called  "the  get-up"  of  the  cars  were 
nor  originated  by  the  plaintjff,  but,  rather  by  the  Yellow  Cab  Manufac- 
turing Company,  from  which  plaintiff  and  defendants  have  both  bought 
the  cabs ;  and  Moynahan  asserts  in  his  answer  that  the  officers  of  that 
company  and  of  the  plaintiff  are  engaged  in  a  conspiracy  to  deprive 
the  defendants  and  others  of  the  beneficial  use  of  their  property  and  to 
control  and  monopolize  the  taxicab  business  of  the  city. 
194  N.Y.S.— 40 
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Without  agreeing  with  such  contentions,  it  is  dear  that  the  issues 
involved  here  should  not  finally  be  determined  on  affidavits,  but  in  the 
main  should  be  left  for  *the  trials,  where  both  sides  will  be  compelled 
to  leave  the  realm  of  assertion  and  speculation  and  go  into  the  field 
of  proof.  The  plaintiff  has  made  out  its  right  to  relief  along  certain 
well-defined  lines,  even  though  it  caimot  fix  the  month  in  which  or  the 
number  of  cars  at  which  that  right  accrued.  I  believe  it  should  have 
an  order  restraining  the  defendant  in  each  case  from  such  an  imitation 
of  its  cars  in  design,  color,  get-up,  and  markings  as  woidd  mislead  the 
public  into  the  belief  that  the  cars  operated  by  the  defendant  were  those 
of  the  plaintiflf,  or  would  mislead  an  ordinary  observer  under  ordinary 
conditions  into  using  a  car  of  the  defendant  when  he  intended  to  use 
one  of  the  plaintiflE. 

The  plaintiff  is  entitled  to  protection  from  unfair  competition,  and 
defendants  may  not  mislead  the  public  into  the  belief  that  their  cars 
belong  to  the  plaintiff.  Both  the  public  and  the  plaintiff  are  entitled  to 
be  protected  in  this  manner.  But  in  the  last  analysis  that  for  which 
the  plaintiff  is  entitled  to  protection  is  the  good  will  and  reputation 
which  it  has  acquired  by  reason  of  its  efficiency,  enterprise,  skill, 
and  methods,  when  taken  in  conjunction'  with  the  cars  which  it  oper- 
ates. The'cars  alone  have  not  won  that  good  will,  though  they  may  be 
an  essential  element  of  it.  The  colors  alone  have  not  won  it,  although 
they  may  help  to  identify  it.  But  both  of  these  facts  should  be  taken 
into  account,  in  order  to  give  that  full  measure  of  protection  which  shall 
not  encroach  upon  the  rights  of  others,  and  shall  restrain  those  who 
merely  imitate,  in  order  to  profit,  from  stealing  the  success  of  the  fruits 
thereof,  built  up  by  industry,  skill,  and  enterprise. 

Motions  granted  accordingly.    Settle  order  on  notice. 

Ordered  accordingly. 


ai8  Misc.  Rep.  471) 

ZABRISKIE  et  al.  v.  LAW  et  ai.,  State  Tax  CommlMlon. 

(Supreme  Court,  Suffolk  County.    April,  1922.) 

1.  Mandamus  ^=»87— Peremptory  order  will  .be  granted  to  owners  of  suburban 

Ford  car,  used  for  private  purposes,  to  compel  Its  registration.  ' 

Peremptory  order  of  mandamus  will  be  granted  to  owners  of  a  Ford  car, 
with  a  rear  seat  removable  for  transiwrtation  of  goods,  usually  known 
as  a  ''suburban*'  or  "station  wagon/'  and  used  for  private  purposes,  to 
compel  the  state  tax  commission  to  accept  and  file  owner's  application  for 
registration  and  accept  the  fee  of  $7.63  provided  by  Highway  Law,  |  282, 
subd.  6,  for  registration  of  motor  passenger  vehicles,  and  give  the  same 
a  distinctive  number,  and  issue  a  license  for  the  current  year. 

2.  Statutes  ^=:»220— Amendment,  after  Judicial  or  administrative  constraotlon, 

evincing  Intent  to  override  It,  entitled  to  great  weight 

An  amendment  to  a  statute  '*at  the  heels"  of  a  judicial  or  adminis- 
trative construction,  evincing  an  intent  to  correct  and  override  that  con- 
struction, is  entitled  to  great  weight. 

3.  Licenses  ^=»I4(I)— Use  of  automobiles,  when  transporting  packages  and  bun- 

dles to  owner's  premises,  does  not  malce  them  "commercial  vehicles." 

Automobiles  used  for  family  purposes,  including  hauling  of  packages, 
bundles,  etc.,  from  town  to  the  owner's  residence,  does  not  make  them 

^^For  other  cases  see  same  topic  A  KBY-KUMBBR  In  all  Key-Numbered  Disesta  A  Indoes 
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"Gonunercia]  yeiade^"  wltbin  the  Tax  Law  relating  to  automobile  li- 
censed 

In  tiie  matter  of  the  application  of  Alexander  C.  Zabriskie  and  an- 
other for  a  peremptory  mandamus  order  against  Walter  W.  Law,  Jr., 
and  others,  constituting  the  State  Tax  Commission,  On  motion  for 
peremptory  order  of  mandamus  for  registration  of  an  automobile.  Ap- 
plication for  peremptory  mandamus  order  granted.     • 

Zabriskie,  Sage,  Gray  &  Todd,  of  New  York  City  (George  Gray 
Zabriskie  and  John  H.  Iselin,  both  of  New  York  City,  ot  counsel),  for 
petitioners. 

Charles  D.  Newton,  Atty.  Gen.  (Robert  P.  Beyer,  Deputy 'At ty. 
Gen.,  of  counsel),  for  defendants. 

DIKE,  J.  This  is  a  "Ford-'  case.  The  petitioners,  owners  of  a  Ford 
car,  known  usually  as  a  '^suburban"  or  ''station  wagon,"  are  seeking 
a  peremptory  mandamus  order  compelling  the  state  tax  commission  to 
Accept  and  file  the  petitioners'  application  in  the  form  annexed  to  the 
petition  for  the  r^istration  of  their  motor  vehicle  described  therein, 
and  to  accept  payment  of  fee  provided  by  subdivision  6  of  section  282 
of  the  Highway  Law  (Consol.  Laws,  c.  25),  assigning  to  such  motor 
vehicle  a  distinctive  number,  and  also  issuing  and  delivering  to  the 
petitioners  a  certificate  of  registration  of  said  car  for  the  year  1922, 
and,  in  the  event  of  refusal  of  a  peremptory  mandamus  order,  that  an 
alternative  order  should  be  made. 

The  car  in  question  is  a  well-known  type,  and,  as  stated  in  the  brief 
of  the  petitioners : 

"It  Is  In  fact  known  by  Its  acquaintances  simply  ajs  the  'Ford,'  and  has  not 
even  been  endowed  with  any  pet  name,  or  nickname,  such  as  facetious  own- 
ers frequoitly  bestow  on  their  flivvers,  except  when  It  refused  to  function, 
when  it  is  sometimes  caUed  by  other  names  appropriate  to  the  occasion." 

The  question  presented  is  whether  the  petitioners  are  to  pay  the  fee 
appropriate  to  a  private  car,  which  amounts  to  $7.63,  or  that  for  an 
auto  truck  or  light  delivery  car,  which  is  $10.  The  question  is  of  im- 
portance to  the  many  owners  of  these  cars  in  the  state,  as  well  as  a 
serious  question  to  the  tax  commission.    This  is  a  test  case. 

[1,2]  The  defendants  claim  that,  inasmuch  as  the  car  in  question 
is  so  constructed  as  to  be  adaptable,  by  the  removal  of  the  rear  of  its 
two  seats,  for  general  transportation  of  goods,  it  therefore  falls  within 
the  classification  of  paragraph  6-a  of  section  282  of  "motor  vehicles 
constructed  or  specifically  equipped  for  the  transportation  of  goods, 
wares  and  merchandise,  commonly  known  as  auto  trucks  or'  light 
delivery  cars,"  etc.  Petitioners  urge  that  the  use,  as  be'fore  described, 
of  their  car  is  not  that  of  an  auto  truck  or  light  delivery  wagon,  and 
that  a  car  so  used  is  not  "commonly  known"  as  such.  The  Attorney 
General  in  1919  rendered  an  opinion  upon  the  section  then  in  force, 
in  which  he  held  that  in  order  to  require  commercial  registration:  (1) 
A  car  must  be  one  constructed  especially  or  equipped  for  the  transpor- 
tation of  goods,  wares  and  merchandise ;  (2)  or  be  used  for  such  pur- 
►  poses ;  and  (3)  commonly  known  as  an  auto  truck.  The  opinion  pro- 
ceeded to  illustrate  the  difference  recognized  in  other  parts  of  the  stat- 
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ute  between  owner's  personal  use  and  a  generally  commercial  use, 
saying  that — 

'*The  householder  who  takes  home  a  ham  and  a  box  of  soap  in  his  auto- 
mobile, for  consumption  in  his  house,  is  not  'transporting  goods,  wares  and 
merchandise/  *  *  *  any  more  than  a  street  car  becomes  a  freight  car  by 
reason  of  the  fact  that  it  carries  a  school-girl  with  a  box  of  candy." 

But  evidently  t^e  tax  commissioners  desired  to  seek  a  further  clari- 
fication to  cover  this  criticism  of  the  section  in  question,  and  in  the 
next  legislative  session  the  act  was  amended  in  its  present  form  by  the 
omission  of  the  phrase  referring  to  the  use  (Laws  1920,  c.  687),  and 
it  is  argued  that  this  was  a  direct  expression  of  legislative  intent  that 
the  construction  was  to  be  the  controlling  factor,  so  that,  if  a  car  was 
so  constructed  that  it  might  be  adapted  to  the  transportation  of  goods, 
etc.,  it  must  pay  the  truck  license.  It  is,  of  course,  the  rule  that  an 
amendment  "at  the  heels"  of  a  judicial  or  administrative  construction, 
evincing  an  intent  to  correct  or  override  that  construction,  is  entitled 
to  great  weight.  If  so,  it  seems  to  me  the  amendment  fell  short  of 
carrving  out  the  purpose. 

[o]  It  is  a  familiar  sight  in  the  summer  time  to  observe  in  every 
town  the  matinal  visits  of  the  painstaking  housekeeper  to  the  provision 
shops  and  to  the  railroad  depots,  being  conveyed  to  and  fro  by  auto- 
mobiles or  motor  trucks  of  various  kinds.  The  vehicles  are  frequently 
filled  to  overflowing  with  packages,  bimdles,  bags,  and  occasionally 
trunks  or  handbags  in  transit  to  their  residences.  This  use  does  not 
make  these  vehicles  "commercial."  They  are  still  being  used  as  a  con- 
venience for  their  owners,  not  for  hire.  The  objects  have  not  the  char- 
acter of  freight  for  which  a  tariflf  is  prestmied.  It  is  a  personal  use, 
and  the  element  of  gain  to  the  owner  by  reason  of  his  service  to,  and 
the  use  of  his  motor  vehicle  by,  othefe,  is  eliminated.  The  test  is  the 
character  of  the  use  of  the  vehicle  taken  into  consideration  with  the 
form  of  the  car.  A  car  such  as  is  here  discussed  in  the  instant  case  and 
which  was  registered  under  the  provisions  of  the  Highway  Law,  § 
282,  subd.  6,  if  purchased  from  the  owner  by  a  tradesman  and  put  to 
commercial  uses,  would  then  be  required  to  be  registered  under  subdivi- 
sion 6-a,  and  for  failure  to  secure  that  new  registration  upon  its 
change  from  a  private  to  a  commercial  use,  the  new  owner  would  be 
liable  to  the  penalty  provided  in  the  article,  namely,  for  the  commissi<Hi 
of  a  misdemeanor. 

The  question  is  an  important  one  both  to  owners  and  to  the  state  au- 
thorities and  should  be  most  carefully  considered  from  every  angle. 
I  therefore  grant  the  application  for  the  peremptory  mandamus  order. 

Ordered  accordingly. 
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(Snpreme  Court,  Aj^llate  Division,  Fourth  Department.    May  8,  1922.) 

1.  Appeal  and  error  ^=s>l20l(6)— AmendlRg  complaint  on  remand  to  conform  to 

proof  developed  at  former  trial  held  but  an  expansion  of  former  complaint. 

Where  at  a  former  trial  the  questioD  was  raised  as  to  sufficiency  of  the 
complaint  to  admit  evidence  to  show  that  defendant's  car,  from  which 
the  grabiron  or  han^old  gave  away,  was  not  provided  with  secure  grab- 
irons  or  handholds,  as  required  by  the  Safety  Appliance  Act  (U.  S.  Comp. 
St.  §  8605  et  seq.),  on  remand  for  new  trial,  permitting  amendment  to  the 
complaint  to  conform  to  plaintiff's  claim  as  developed  by  the  proof  at  the 
former  trial  of  allegation  respecting  interstate  commerce  and  unsafe  and 
Insecure  grabirons,  etc.,  was  but  an  amplification  and  expansion  of  the 
complaint. 

2.  Pleading  ^=948— Law  applicable  need  not  be  referred  to. 

Under  0)de  Civ.  Proc.  |  481,  only  a  plain  and  concise  statement  of 
facts  Is  required  to  be  stated  in  the  complaint  and  the  law  applicable 
need  not  be  referred  to. 
8.   Pleading  ^=>4a— To  establish  cause,  all  sustaining  grounds  may  be  stated. 

For  the  purpose  of  establishing  a  cause  of  action,  plaintiff  may  state  as 
many  grounds  as  he  has  to  sustain  It. 

4.  Appeal  and  error  (S=:>I20I  (6)— Amending  complaint  on  remand,  to  avoid  ob- 
jection of  insufllciency  of  complaint  under  Safety  Appliance , Act,  proper. 
Notwithstanding  that  an  allegation  of  an  original  complaint  was  suffi- 
'  cient  to  admit  proof  of  facts  showing  a  violation  of  Safety  Appliance  Act 
(U.  S.  Comp.  St.  I  8605  et  seq.),  if  the  act  applied,  permitting  amendment 
to  the  complaint  on  remand  for  a  new  trial  to  conform  to  the  proofs  at 
the  former  trial,  that  the  injury  was  due  to,  and  the  proximate  cause 
thereof  was,  the  use  by  defendant  on  its  railroad  of  a  car  not  provided 
with  secure  grabirons,  etc.,  was  proper. 

Sears,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Erie  County. 

Action  by  Floyd  Kent  against  the  Erie  Railroad  Company.  From  an 
order  (116  Misc.  Rep.  550, 190  N.  Y.  Supp.  273)  permitting  amendment 
of  complaint  in  certain  respects,  but  denying  right  to  amend  in  other 
respects,  plaintiff  appeals.  From  the  whole  of  the  order,  except  the 
part  thereof  which  denies  plaintiff  leave  to  incorporate  in  said  amend- 
ed complaint  the  allegation  "that  said  injury  was  due  to,  and  the  prox- 
imate cause  thereof  was,  the  use  by  defendant  on  its  railroad  of  a  car 
not  provided  with  secure  grabirons  or  handholds  in  the  ends  and  sides 
for  greater  security  to  men  in  coupling  and  uncoupling  cars,  in  viola- 
tion of  the  provisions  of  the  Federal  Safety  Appliance  Act,"  defend- 
ant appeals.  Reversed  and  modified  in  part,  and  in  other  respects  af- 
firmed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Williams,  Minard  &  Williams,  of  Buffalo  (Hubert  C.  Minard,  of 
Buffalo,  of  counsel),  for  plaintiff. 

Moot,  Sprag^e,  Brownell  &  Marcy,  of  Buffalo  Qohn  W.  Ryan,  of 
Buffalo,  of  counsel),  for  defendant. 
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KRUSE,  P.  J.  This  is  an  appeal  from  an  order  which  permits  the 
plaintiff  to  amend  his  complaint  in  certain  respects  and  refuses  to  al- 
low him  to  amend  it  in  certain  other  respects.  The  defendant  ap- 
pealed from  that  part  of  the  order  which  permits  the  plaintiff  to  amend 
his  complaint  by  increasing  the  demand  for  damages  and  alleging  that 
the  plaintiff  and  defendant  were  engaged  in  interstate  commerce  at 
the  time  of  the  alleged  injury  to  plaintiff  set  forth  in  the  complaint. 
The  plaintiff  appeals  from  that  part  of  the  order  which  denies  leave 
to  amend  the  complaint  by  stating  that  the  injury  was  due  to,  and  the 
proximate  cause  thereof  was,  the  use  by  defendant  on  its  railroa'd  of  a 
car  not  provided  with  secure  grabirons  or  handholds  on  the  ends  and 
sides  for  greater  security  to  the  men  in  coupling  and  uncoupling  of  the 
cars,  in  violation  of  the  provisions  of  the  federal  Safety  Appliance 
Act  (U.  S.  Comp.  St.  §  8605  et  seq.). 

The  original  complaint  alleged  diat  the  accident  was  due  solely  ta 
the  negligence  of  the  defendant,  and  that  such  negligence  consisted, 
among  other  things,  in  furnishing  an  unsafe  and  unsuitable  and  inse- 
cure handhold  upon  one  of  its  cars.  Such  has  been  plaintiff's  claim 
consistently  upon  the  several  trials  which  have  been  had.  There  never 
has  been  any  uncertainty  as  to  his  claim  upon  the  facts.  The  troubles 
in  this  litigation  have  arisen  over  questions  of  law.  After  the  reversal 
by  the  Court  of  Appeals  of  the  result  of  the  first  trial  (Kent  v.  Erie  R. 
R.  Co.,  217  N..  V.  349,  111  N.  E.  1071),  the  defendant  amended  its  an- 
swer by  alleging  that  the  defendant  was  engaged  in,  and  the  plaintiff 
employed  by  the  defendant  in,  interstate  commerce  at  the  time  stated 
in  the  complaint,  which  is  substantially  the  allegation  which  plaintiff 
now  seeks  to  have  inserted  in  his  complaint  and  to  which  the  defendant 
objects. 

The  second  reversal  (Kent  v.  Erie  R.  R.  Co.,  228  N.  Y.  94,  126  N.  E. 
646)  was  upon  the  ground  that  the  trial  court  erred  in  applying  section 
64  of  the  Railroad  Law  of  this  state  (Consol.  Laws,  c.  49),  and  in  in- 
structing the  jury  that  the  giving  way  of  the  handhold  furnished,  under 
that  section,  prima  facie  evidence  of  the  defendant's  negligence;  the 
Court  of  Appeals  saying  in  that  connection : 

''Eliminating  the  erroneous  instructions  as  to  section  64  being  appUcable, 
there  was  nothing  to  justify  a  verdict  in  favor  of  the  plaintiff,  unless  sec- 
tion 4  of  the  federal  Safety  Appliance  Act  (chapter  196,  Act  of  Congress  Biandi 
2,  1893,  as  amended)  applied — a  question  which  we  do  not  now  pass  upon, 
since  the  court  expressly  charged  the  jury  to  which  no  exception  was  taken, 
that  section  4  had  no  application  because  the  plaintiff,  at  the  time  the  hand- 
hold gave  way,  was  not  engaged  in  coupling  or  uncoupling  cars." 

Upon  the  trial  the  question  was  raised,  and  defendant  now  contends, 
that  the  plaintiff's  complaint  is  insufficient  to  admit  evidence  to  show 
that  the  defendant's  car,  from  which  the  grabiron  or  handhold  gave 
way,  was  not  provided  with  secure  grabirons  or  handholds  as  the  act 
requires.  See  27  U.  S.  Stat.  531,  c.  196,  §  4.  The  plaintiff,  to  awid 
such  question  and  in  other  respects  amplify  the  complaint  and  make  it 
conform  to  the  plaintiff's  claim  as  developed  by  the  proof  upon  the 
former  trial,  made  this  motion  to  amend  the  complaint.  The  Special 
Term  held  that  the  allegation  respecting  interstate  commerce  was  a 
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mere  amplification  of  the  complaint,  and  not  a»new  cause  of  action,  cit- 
ing in  support  thereof  Seaboard  Air  Line  Ry.  v.  Renn,  241  U.  S.  290, 
36  Sup.  Ct.  567.  60  L.  Ed.  1006,  and  Kinney  v.  Hudson  River  R.  Co., 
98  Misc.  Rep.  11,  162  N.  Y.  Supp.  42,  affirmed  Kinney  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  177  App.  Div.  948.  164  N.  Y.  Supo.  1098.  190 
App.  Div.  967,  179  N.  Y.  Supp.  929,  and  231  N.  Y.  578.  132  N.  E.  895, 
but  held,  as  regpards  the  allegation  respecting  unsafe  and  insecure  grab- 
irons  or  handholds,  that  the  effect  of  such  allegation  was  to  set  up  a 
new  cause  of  action,  and,  furthermore,  the  Safety  Appliance  Act  was 
inapplicable  because  the  plaintiflF  was  not  at  the  time  engaged  in  couo- 
ling  or  uncoupling  cars.    116  Misc.  Rep.  550,  190  N.  Y.  Supp.  273. 

[1-3]  I  am  of  opinion  that  such  allegation,  as  well  as  the  allegation 
respecting  interstate  commerce,  is  but  an  amplification  and  expan- 
sion of  the  complaint,  making  it  conform  with  the  proof  of  plaintiff's 
claim  as  developed  upon  former  trials.  Under  our  system  of  plead- 
ing and  procedure,  only  a  plain  and  concise  statement  of  the  facts  is 
reaiiired  to  be  stated  in  the  complaint.  Code  of  Civil  Procedure, 
§  481.  The  law  applicable  need  not  be  referred  to.  Any  public 
statute  or  law  applicable  to  the  facts  may  be  invoked.  Here  the  orig- 
inal complaint,  as  well  as  the  proposed  amended  complaint,  states  a 
single  cause  of  action  for  personal  injuries  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant.  The  same  identical  cause 
of  action  is  set  forth  in  both  the  original  and  amended  complaint.  At 
most,  the  amended  complaint  states  additional  grounds  to  sustain  the 
cause  of  action.  For  the  purpose  of  establishing  such  cause  of  action, 
he  may  state  as  many  grounds  as  he  has  to  sustain  it.  Payne  v.  New 
York,  S.  &  W.  R.  R.  Co.,  201  N.  Y.  436,  95  N.  E.  19;  Marion  v.  B.  G. 
Coon  Construction  Co.,  216  N.  Y.  178,  180,  110  N.  E.  444. 

[4]  The  allegation  respecting  interstate  commerce  is  precisely  as 
alleged  in  the  defendant's  answer,  and,  as  regards  the  furnishing  of 
a  car  with  insecure  grabirons  or  handholds,  the  allegation  is  consistent 
with  plaintiff's  claim  and  proof  made  upon  the  several  trials  which 
have  been  had,  and  in  harmony  with  the  allegation  of  the  original  com- 
plaint respecting  the  furnishing  insecure,  unsafe,  and  unsuitable  hand- 
holds upon  one  of  its  cars.  Indeed,  I  am  inclined  to  the  opinion  that  the 
allegation  of  the  original  complaint  in  this  regard  is  sufficient  to  admit 
proof  of  facts  showing  a  violation  of  the  federal  Safety  Appliance  Act, 
if  the  act  applies ;  but  in  view  of  the  objections  of  the  insufficiency  of 
the  complaint,  and  to  avoid  any  such  question,  and  to  make  it  clear  and 
certain  liiat  such  is  the  claim  of  the  plaintiff,  the  amendment  is  proper. 

It  is  true  that  the  complaint  as  proposed  to  be  amended  does  not  now 
allege  that  the  plaintiff  received  the  injury  while  engaged  in  coupling 
or  uncoupling  cars.  It  has,  however,  been  held  by  the  federal  Supreme 
Court  "that  carriers  are  liable  to  employees  in  damages  whenever  the 
failure  to  obey  these  Safety  Appliance  Laws  is  the  proximate  cause 
of  injury  to  them  when  in  the  discharge  of  duty,"  althous^h  the  in- 
jured employee  may  not,  at  the  time  he  is  injured,  be  engaged  in  the 
act  of  coupling  or  imcoupling  cars.  Louisville  &  Nashville  R#  R.  Co. 
V.  Layton,  243  U.  S.  617,  37  Sup.  Ct.  456,  61  L.  Ed.  931.  This  ruling 
is  not  expressly  overruled  by  the  Lang  Case.  Lang  v.  New  York 
Central  R.  R.  Co.,  227  N.  Y.  507,  125  N.  E.  681;, Id.,  255  U.  S.  455, 
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41  Sup.  Ct.  381,  65  L.  Ed.  729.  The  decision  in  the  Lang  and  kin- 
dred cases,  holdinj^  the  federal  Safety  Appliance  Act  inapplicable, 
seems  to  he  placed  upon  the  ground  that  there  was  no  causal  connec- 
tion between  the  violation  of  the  federal  Safety  Appliance  Act  and  the 
injury  complained  6f.  Until  the  doctrine  of  tiie  Layton  Case  is  over- 
ruled, I  think  we  should  follow  it. 

Whether  the  location  or  use  of  the  handhold  was  such  as  to  bring  it 
within  the  provisions  of  the  federal  Safety  Appliance  Act  must  be  de- 
termined upon  the  proof  at  the  trial.  If  it  was,  and  the  injury  was  the 
direct  and  proximate  result  of  the  failure  of  the  railroad  companV  to 
complv  with  the  provisions  of  the  act,  the  rule  of  the  Layton  Case 
should  be  applied. 

The  order,  so  far  as  it  refuses  to  permit  the  complaint  to  be  amended 
respecting  the  unsafe  and  insecure  grabirons  or  handholds,  should  be 
reversed,  and  the  complaint  permitted  to  be  amended  as  proposed  by 
the  plaintiff,  and,  as  so  modified,  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements  to  plaintiff.    All  concur,  except 

SEARS,  J.  (dissenting).  I  favor  affirmance  for  the  following  rea- 
sons: 

First.  In  my  opinion,  the  proposed  amendment  attempts  to  set  up  a 
new  cause  of  action  under  the  f federal  S^fetv  Aonliance  Act  fWard  v. 
Erie  Railroad  Co.,  230  N.  Y.  230.  129  N.  E.  886^ ;  but  the  nlaintiff  is 
not  within  the  dass  protected  bv  the  section  4  of  the  federal  Safety  Ap- 
pliance Act  in  question,  and  therefore  the  amendment  should  not  be 
allowed.  The  Supreme  Court  of  the  United  States  seems  to  differen- 
tiate between  accidents  resulting  from  a  failure  to  provide  a  coupler 
which  will  function  in  coupling  or  uncoupling  without  requiring  the 
presence  of  an  operator  between  the  cars,  and  which  will  also  be  effec- 
tive as  a  connecting  link  between  cars,  and  accidents  having  no  relation 
to  these  operations  and  functions  of  the  coupler.  In  the  former  class 
of  accidents,  all  emplovees  are  protected.  Louisville  &  Nashville  Rail- 
road Co.  v.  Lavton,  243  U.  S.  617.  37  Sup.  Ct.  456.  61  L.  Ed.  931.  In 
the  latter  the  statute  is  not  applicable.  Lang  v.  New  York  Central  Rail- 
road Co.,  255  U.  S.  455,  41  Sup.  Ct.  381,  65  L.  Ed.  729  affirming  227 
N.  Y.  507,  125  N.  E.  681 ;  St.  Louis  &  San  Francisco  Railroad  Co.  v. 
Conarty,  238  U.  S.  243,  35  Sup.  a.  785,  59  L.  Ed.  1290.  Ward  v. 
Erie  Railroad  Co.,  230  N.  Y.  230, 129  N.  E.  886.  falls  within  the  former 
of  these  two  classes.  The  instant  case  falls  within  the  latter,  for  the 
plaintiff's  injuries  arose  from  a  cause  entirely  unconnected  with  the 
operation  of  a  coupler. 

Second.  If  the  amendment  be  held  not  to  attempt  to  set  up  a  cause  of 
action  under  the  Safety  Appliance  Act,  but  merely  to  amplify  the  al- 
legations of  negligence,  the  plaintiff  is  in  no  better  position.  Here 
again  only  those  for  whose  protection  the  statute  was  enacted  can  claim 
its  benefits.  Di  Caprio  v.  New  York  Central  Railroad  Co.,  231  N.  Y. 
94,  131  N.  E.  746,  16  A.  L.  R.  940;  Lang  v.  New  York  Central  Rail- 
road Ca,  supra.  The  plaintiff,  as  pointed  out  above,  is  not  within  the 
protected  class. 

The  application  to  amend  was  therefore  properly  denied 
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PEOPLE  V.  DOUGLAS  PACKINQ  CO.,  Ino. 

(Supreme  Court,  Special  Term,  Monroe  County.    June  10, 1922.) 

1.  Food  ^s» 1 6— Complaint  for  misbranding  apple  elder  vinegar  heid  good. 

Complaint  to  recover  penalty  under  Agrricultural  Law,  f  70,  alleging 
that  defendant  manufactured,  sold,  etc.,  a  barrel  of  ylnegar  marked  '*Ex- 
celsior  Brand  Apple  Cider  Vinegar— Made  from  Selected  Apple»*-Iteduced 
to  4  Per  Centum''  and  "guaranteed  to  comply  with  all  pure' food  laws,"  and 
further  that  the  ylnegar  contained  in  the  barrel  ''was  not  made  exclusively 
from  the  pressed  Juices  of  apples  by  alcoholic  and  subsequent  acetous  fer- 
mentation,  as  provided  in  section  70  of  the  Agricultural  taw,  but  was 
made  from  evaporated  skins  and  cores  of  apples  and  evaporated  chopped 
applos,"  and  that  the  barrel  was  misbranded,  in  that  it  did  not  contain 
apple  cider  vinegar,  nor  was  it  branded  with  the  kind  of  vinegar  con- 
tained in  it,  or  the  substances  from  which  it  was  made,  as  provided  by 
section  72^  Tield  good. 

2.  Statutes  ^s» 1 88— Words  to  be  taken  In  ordinary  and  familiar  meaning. 

Elementary  rules  of  construction  require  that  the  words  of  a  statute 
be  taken  in  their  ordinary  and  familiar  meaning. 

3.  Feod  4ss> to— "Cider  vInegaK'  and  "apple  vInegaK'  mean  vinegar  made  from 

apple  elder. 

The  terms  "cider  vinegar"  and  "apple  vinegar,"  which  Agricultural  Law, 
I  70,  declares  "shall  be  construed  to  mean  the  product  made  exclusively 
from  the  pressed  Juice  of  apples  by  alcoholic  and  subsequent  acetous  fer- 
mentation, the  acidity,  solids,  and  ash  of  which  have  been  derived  ex- 
clusively from  the  apples  from  which  it  was  fermented,"  and  given  their 
ordinary  meaning,  mean  vinegar  made  from  apple  dder. 

4.  Food  ^cs»IO*Popular  notion  of  "elder  ylnegar"  excludes  notion  of  making  from 

older  pressed  from  dried  apples. 

The  popular  notion  of  ''cider  vinegar,"  and  the  ordinary  and  obvious 
meaning  attached  to  the  words,  exclude  the  notion  of  making  this  common 
article  of  domestic  use  from  cider  pressed  from  dried  apples. 

Action  by  the  People  of  the  State  of  New  York  against  the  Douglas 
Packing  Company,  Inc.  On  motion  by  defendant  to  dismiss  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.    Motion  denied. 

Charles  D.  Newton,  Atty.  Gen.,  and  Henry  C.  Henderson,  of  Al- 
bany, of  counsel,  for  the  People. 

George  H.  Harris,  of  Rochester,  for  defendant. 

STEPHENS,  J.  The  action  is  brought  to  recover  a  penalty  for  vio- 
lation of  the  provisions  of  the  Agricultural  Law  (Consol.  Laws.  c.  1). 

[1]  The  complaint  contains  the  usual  formal  allegations,  and  then 
alleges  that  the  defendant  manufactured,  sold,  and  delivered,  to  a  pur- 
chaser named,  a  barrel  of  vinegar;  that  one  end  of  the  said  barrel 
contained  the  following  words  and  figures :  "Douglas  Packing  Co. — 
Excelsior  Brand  Apple  Cider  Vinegar.  Made  from  selected  apples — 
reduced  to  4  per  centum — Rochester,  N.  Y.";  and  that  on  the  other 
end  appeared  the  following  words :  "Guaranteed  to  comply  with  all 
pure  food  laws.    Douglas  Packing  Co.,  Rochester,  N.  Y."  ^ 

The  complaint  further  alleges  that  the  vinegar  contained  in  said 
barrel  "was  not  made  exclusively  from  the  pressed  juices  of  apples  by 
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alcoholic  and  subsequent  acetous  fermentation,  as  provided  in  section 
70  of  the  Agricultural  Law,  but  was  made  from  evaporated  skins  and 
cores  of  apples  and  evaporated  chopped  apples,"  and  that  the  said 
barrel  of  vinegar  was  misbranded,  in  that  it  did  not  contain  apple  cider 
vinegar,  and  in  that  it  was  not  branded  with  the  kind  of  vinegar  con- 
tained in  it,  and  the  substance  or  substances  from  which  it  was  made, 
as  provided  by  section  72  of  the  Agricultural  Law. 

The  defendant's  counsel  has  most  elaborately  argued,  both  orally  and 
in  the  brief  that  he  submitted,  that  the  complaint  does  not  allege  facts 
showing  that  the  statute  has  been  violated.  The  earnestness  and  abil- 
ity with  which  his  claim  has  been  presented  has  encouraged  perhaps 
a  too  extensive  examination,  with  consequent  delay  in  the  determina- 
tion of  the  motion. 

The  defendant  by  its  motion  admits  all  of  the  above-mentioned  alle- 
gations of  fact  contained  in  the  complaint.  For  the  purpose  of  this 
application,  the  facts  are  established  that  the  vinegar  "was  made  from 
evaporated  skins  and  cores  of  apples  and  evaporated  chopped  apples," 
and  that  the  barrel  was  labeled  as  alleged  in  the  complaint. 

Section  72  of  the  Agricultural  Law  required  that  the  defendant  plain- 
ly brand  the  barrel  with  the  kind  of  vinegar  contained  in  it  and  the 
substances  from  which  the  vinegar  was  made,  and  forbade  the  defend- 
ant from  branding  the  barrel  as  cider  or  apple  vinegar,  if  it  did  not,  in 
fact,  contain  apple  or  cider  vinegar. 

The  terms  "cider  vinegar"  and  "apple  vinegar,"  the  statute  declares 
(section  70),  shall  be  construed  to  mean  the  product  made  exclusively 
from  the  pressed  juice  of  apples  by  alcoholic  and  subsequent  acetous 
fermentations,  the  acidity,  solids,  and  ash  of  which  have  been  derived 
exclusively  from  the  apples  from  which  it  was  fermented.  The  pre- 
cise question  for  determination,  therefore,  is  whether  the  product  de- 
scribed in  the  complaint  was  "apple  cider  vinegar,"  the  kind  indicated 
by  the  brand. 

Our  next  inquiry  is  whether  the  allegation  that  the  vinegar  "was 
made  from  evaporated  skins  and  cores  of  apples  and  evaporated  chopped 
apples"  necessarily  excludes  the  product  from  the  above-quoted  statu- 
tory definition  of  "cider  vinegar"  and  "apple  vinegar."  The  definition 
describes  both  the  material  from  which  cider  vinegar  and  apple  vine- 
gar shall  be  made — ^that  is,  from  the  pressed  juice  of  apples — and  the 
process  of  making  it,  involving  alcoholic  and  subsequent  acetous  fer- 
mentations. The  material  to  be  used  necessarily  implies  that  juice  has 
been  extracted  from  apples  by  pressure,  to  supply  the  raw  material  for 
making  the  vinegar. 

The  complaint  identifies  the  material  from  which  the  vinegar  was 
made,  but  is  silent  as  to  the  process  of  manufacture,  except  the  state- 
ment in  another  connection  that  it  was  not  made  by  fermentations  of 
the  pressed  juice  of  apples.  It  seems  it  was  ngt  necessary  to  allege 
the  material  from  which  the  vinegar  was  made,  nor  the  process  of 
manufacture,  but  that  it  would  have  been  sufficient  to  have  set  out,  in 
the  terms  of  the  statute,  that  it  was  not  produced  from  the  material 
and  by  the  process  prescribed  by  the  statute.  Phelps  v.  People,  72  I{. 
Y.  334,  349;  People  v.  West,  106  N.  Y.  293,  12  N.  E.  610,  60  Am. 
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Rep.  452;  People  v.  Weldon,  111  N.  Y.  569,  19  N.  E.  279;  Rossellc 
V.  Klein,  42  App.  Div.  316,  59  N.  Y.  Supp.  94. 

In  the  cases  upon  which  the  defendant  relies,  where  the  facts  were 
held  to  be  insuiBficiently  pleaded,  the  several  complaints  did  not  follow 
the  statutes  that  gave  the  right  of  action.  In  People  v.  Redding,  70 
Misc.  Rep.  420,  126  N.  Y.  Supp.  977,  the  complaint  did  not  state  that 
the  oleomargarine  was  served  as  "a  substitute  for  butter."  In  County 
of  Steuhen  v.  Wood,  24  App.  Div.  442,  48  N.  Y.  Supp.  471,  the  com- 
plaint failed  to  negative  essential  provisions  of  the  statute  relating  to  the 
practice  of  veterinary  medicine  and  surgery.  In  People  v.  Laning,  40 
App.  Div.  227,  57  N.  Y.  Supp.  1057,  thi  demurrer  to  the  complaint  was 
sustained  because  it  did  not  allege  that  the  article  made  in  inptation 
of  butter  was  made  "from  animal  fats,  or  animal  or  vegetable  oils  not 
produced  from  unadulterated  milk  or  cream."  In  Ithaca  Fire  Dept 
v.  Rice,  108  App.  Div.  100,  95  N.  Y.  Supp.  464,  the  complaint  was 
found  to  be  faulty  in  failing  to  reveal  the  place  where  the  contract  of 
insurance  was  effected ;  the  statute  under  which  the  action  was  brought 
having  no  application  to  contracts  made  without  the  State. 

[2,3]  The  defendant  argues,  hbwever,  that,  the  plaintiff  having  al- 
leged that  the  product  was  an  apple  derivative,  the  court  is  unable  to 
tell  from  the  facts  stated  that  it  was  not  produced  in  accordance  with 
the  statutory  process,  by  pressing  the  juice  from  the  parts  of  evapo- 
rated apples  and  permitting  the  necessary  subsequent  fermentations. 
There  are  two  reasons,  either  of  which  is  an  adequate  one,  that  will 
not  yield  to  this  argument. 

The  first  one  to  be  noticed,  sufficient  if  the  other  were  wanting,  is 
that  the  elementary  rules  of  statutory  construction  require  that  the 
words  of  a  statute  be  taken  in  their  ordinary  and  familiar  meaning. 
People  v.  Todd,  51  Hun,  446, 4  N.  Y.  Supp.  25 ;  Matter  of  Ehrsam,  37 
App.  ESv.  272,  55  N.  Y.  Supp.  942.  The  statutory  definition  of  "cider 
vinegar"  and  "apple  vinegar'*  means  by  this  test  vinegar  made  from 
apple  cider.  Even  if  those  terms  had  been  undefined  in  the  statute, 
they  nevertheless  would  have  had  in  the  popular  mind  a  well-defined 
meaning,  in  that  apple  cider  is  known  in  every  household,  and  cider 
vinegar  is  known  to  be  made  from  it,  though  the  chemical  processes 
by  which  the  one  becomes  the  other  are  generally  unknown.  Other 
vinegars  may  be  perfectly  harmless,  chemically  indistinguishable,  it 
may  be,  but  calculated  to  deceive,  if  marketed  under  a  false  label. 

[4]  The  popular  notion  of  "cider  vinegar"  and  the  ordinary  and  ob- 
vious meaning  attached  to  the  words  exclude  the  notion  of  making  this 
common  article  of  domestic  use  from  cider  pressed  from  dried  apples. 
The  statute  is  designed  to  enable  the  consumers  to  get  that  which  they 
believe  they  are  getting  under  the  labels  "cider  vinegar"  and  "apple 
vinegar."  People  v.  Girard,  145  N.  Y.  105,  39  N.  E.  823,  45  Am.  St. 
Rep.  595. 

The  second  reason  to  be  considered  is  that  of  authority.  In 
People  V.  Niagara  Fruit  Co.,  75  App.  Div.  11,  77  N.  Y.  Supp.  805,  af- 
firmed 173  N.  Y.  629, -66  N.  E.  1114,  the  kindred  question  arose,  not 
upon  the  pleadings,  but  upon  the  adequacy  of  the  proof.  It  was  shown 
that  the  vinegar  in  that  instance  was  extracted  from  apple  cores,  skins, 
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and  small  pieces  of  apples,  all  evaporated,  that  were  soaked  in  water, 
and  the  vinegar  produced  through  fermentation  and  coloring  matter, 
added  to  give  it  the  appearance  of  cider  vinegar.  The  product  was  held 
to  be  within  the  punitive  provisions  of  the  statute,  not  essentially  dif- 
ferent from  the  one  now  operative.  It  is,  of  course,  plain  that  the 
facts  proven  in  that  case  are  not  identical  with  those  pleaded  in  this 
one;  but  the  product  was  there  held  to  be  a  simulated  product,  not 
because  water  was  used,  for  that  is  for  some  purposes  permissible,  nor 
because  of  fermentation  of  the  liquid  extract,  for  that  is  indispensable 
to  cider  vinegar,  but  because  of  the  kind  of  apple  material  used  and 
the  addition  of  coloring  matter.  While  the  latter  ingredient  alone  was 
enough  to  condemn  the  mixture,  the  use  of  it  was  apparently  required, 
for  the  reason  that  from  the  apple  constituents  a  vinegar  could  not  be 
extracted,  or,  at  any  rate,  was  not,  that  even  looked  like  apple  vinegar. 

I  am  of  the  opinion  that  the  complaint  is  good.  Any  other  construc- 
tion of  the  statute  upon  which  this  conclusion  depends  denies  to  a  con- 
sumer of  vinegar  the  certainty  of  securing  apple  vinegar,  in  the  usual- 
ly accepted  interpretation  of  the  term,  through  dependence  upon  the 
label.  It  need  hardly  be  stated  that  the  only  question  here  decided  is 
that  the  complaint  is  sufficient  under  the  statute.  Many  of  the  con- 
siderations urged  so  energetically  on  behalf  of  the  defendant  may  prop- 
erly be  presented  upon  a  trial,  and  it  cannot  now  be  said  that  they  may 
not  be  successfully  presented;  for  it  does  not  necessarily  follow  thsi 
the  product  of  the  defendant  is  an  outlaw.  It  is,  however,  forbidden 
to  manufacture  any  vinegar  defined  in  the  statute  not  in  compliance 
therewith.  The  complaint  alleges  that  the  vinegar,  put  out  by  the  de- 
fendant'as  apple  vinegar,  a  vinegar  defined  in  the  statute,  was  not 
made  in  compliance  with  the  statute,  and  therefore  misbranded. 

The  motion  is  denied,  with  $10  costs,  with  leave  to  the  defendant  to- 
answer  the  complaint  within  20  days  after  service  of  the  order  entered 
in  accordance  herewith,  upon  payment  of  said  costs. 

Ordered  accordingly. 


COHEN  V.  CHALMERS. 
COHEN  et  al.  v.  SAME. 

(Supreme  Court,  Appellate  Term,  First  Department    June  6»  1922.) 

Evidence  ^s>58fr— Finding  of  negligence  causing  collision  between  trolley  oar  an# 
truck  held  contrary  to  physical  facts. 

In  an  action  for  damages  resulting  from  a  collision  between  a  truck 
and  defendants  trolley  car  going  in  the  same  direction,  evidence  that  the 
car's  speed  was  8  to  10  miles  an  hour,  and  the  truck's  speed  4  miles  an 
hour,  and  when  they  were  75  feet  apart  the  truck  turned  onto  the  track, 
but  had  crossed  less  than  6  to  8  feet  when  the  collision  occurred,  held  not 
to  authorize  a  finding  of  negligence,  as  it  was  impossible  for  the  accident 
to  have  had  happened  as  testified. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

^=9For  other  cases  see  same  topic  ft  KET-NUMBER  in  tUl  Key-Numbered  Dlsests  4  InAtim^ 
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Actions,  one  by  Samuel  Cdien  and  the  other  by  Samuel  and  Issie 
Cohen,  against  Charles  E.  Chalmers,  as  receiver  of  Second  Avenue 
Railroad  Company.  Judgments  for  plaintiffs,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1922,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

William  D.  Cushman,  of  New  Yqj-k  City  (Carl  E.  Peterson,  of  New 
York  City,  of  counsel),  for  appellants. 
Ely  Rosenberg,  of  New  York  City,  for  respondent. 

BIJUR,  J.  These  two  actions  were  tried  as  one.  Plaintiff  sues  for 
damages  resulting  from  a  collision  between  defendant's  trolley  car  and 
plaintiff's  auto  truck  loaded  with  empty  barrels.  The  truck  was  pro- 
ceeding south  on  Second  avenue  on  the  west  drive,  between  the  Elevat- 
ed Railroad  pillars  and  the  curb ;  the  car  further  north  was  proceeding 
in  the  same  direction  on  the  .south-bound  (west)  track.  When  near 
Sixty-First  street  a  wagon  standing  near  the  curb  con^led  plaintiff 
to  turn  from  the  drive  onto  the  south-bound  track.  As  he  made  that 
movement,  he  claims  that  he  signaled  by  putting  out  his  left  hand.  The 
right  front  of  the  car  struck  the  left  side  of  the  truck  just  back  of  the 
"cab,"  forcing  it  against  one  of  the  EleVated  Railroad  pillars.  Accord- 
ing to  the  uncontradicted  testimony  in  the  case,  the  car  was  proceeding 
at  the  rate  of  8  to  10  miles  an  hour,  and  the  truck  at  about  the  same 
speed.  The  chauffeur's  hand  could  not  be  seen  from  the  back,  when 
the  truck  was  proceeding  straight,  because  of  the  obstruction  of  the 
barrels.  The  plaintiff's  evidence  indicates,  also,  that  the  chauffeur 
could  not  look  behind  him,  because  he  could  not  see  around  the  bar- 
rels. 

As  I  view  the  case,  however,  both  these  elements  are  immaterial. 
Plaintiff  does  not  specify  on  this  appeal  in  wh§t  respect  the  motorman  is 
claimed  to  have  been  negligent.  His  brief  says  that  the  "negligence 
of  the  defendant  is  culpable  and  indefensible,"  and  "that  lie  negligence 
of  the  motorman  in  crashing  into  plaintiff's  truck  was  emphatic  and  un- 
answerable"; also  that,  "irrespective  of  the  holding  out  of  plaintiff's 
hand  when  a  motorman  is  in  full  view  of  a  truck  driven  upon  the  track 
when  he  is  75  feet  away,  and  in  full  view  of  a  truck  upon  the  middle 
of  the  track  when  he  is  yet  25  feet  away,  he  is  guilty  of  culpable  negli- 
gence in  causing  a  collision."  The  trouble  with  theiirst  two  statements 
that  I  have  quoted  is  that  they  are  mere  generalities  and  the  last  state- 
ment omits  the  vital  factor;  i.  e.,  the  speed  of  the  car.  Granting  the 
speed  of  the  car  at  8  to  10  miles  an  hour,  and  the  distance  of  the  car 
from  the  truck  at  75  feet  when  the  truck  started  to  turn  into  the  track, 
the  collision  could  not  have  occurred.  It  stands  to  reason  as  a  physical 
fact  that,  with  a  truck  moving  even  as  slowly  as  4  miles  an  hour  pro- 
ceeding diagonally  southward,  and  having  crossed  considerably  less 
than  6  or  8  feet  to  the  left  or  east,  the  car  could  not  possibly  have  reach- 
ed the  point  of  collision.  Indeed,  with  both  vehicles  proceeding  as 
testified  to  by  plaintiff  and  his  witnesses,  it  is  impossible  to  understand 
how  the  car  could  even  have  reached  the  back  of  the  truck  after  it  had 
straightened  out  on  the  cartracks. 

As  it  is  evident  that  the  accident  could  not  have  occurred  as  testified 
to  by  plaintiff  and  his  witnesses,  there  is  no  basis  whatsoever  in  that 
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evidence  for  holding  the  defendant  negligent  If,  as  indicated  by  the 
physical  facts,  the  car  was  either  proceeding  much  more  rapidly  or  was 
very  much  nearer  to  the  truck  when  the  latter  started  to  cross  over 
toward  the  tracks,  an  entirely  different  problem  would  be  presented, 
the  inferences  from  which  I  shall  not  even  undertake  to  indicate.  The 
testimony  of  defendant's  motorman  was  that  the  front  of  his  car  was 
about  opposite  the  tail  of  the  truck  when  the  latter  started  to  cross 
over  to  the  tracks.  Incidentally  it  may  be  mentioned  that  one  of  plain- 
tiffs witnesses  on  cross-examination  said  that  at  the  time  the  auto- 
mobile wheels  got  on  the  most  westerly  rail  the  car  was  only  15  feet 
away.  Two  passengers  on  the  car  testified  that  the  radiator  on  the 
truck  was  against  the  Elevated  Railroad  pillar,  indicating  that  no 
part  of  the  truck  had  yet  reached  the  trolley  track.  An  inspector  of 
the  company  testified  to  the  same  eflfect.  The  only  inference  possible 
from  the  record  as  it  stands  is  unfavorable  to  the  plaintifiF. 

The  judgments  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $15  costs  to  appellant  in  each  case  to  abide  the  event.    All  concur. 


(201  App.  Diy.  713)  > 

RAW  SILK  TRADING  CO.,  Inc.,  v.  KATZ  et  al. 

(Supreme  Ckinrt,  Appellate  DivlBion,  First  Department.    June  16,  1922.) 

1.  Sales  ^=»82( I)— Clause  held  not  to  empower  seller  to  abrogate  credit  provi- 

sions and  compel  buyer  to  accept  goods  and  pay  immediately;  "subjtot  to." 
The  phrase  "subject  to  credit  limit  at  seller's  dlscredon,**  in  contract 
for  purchase  of  sUk,  following  a  clause  that  contract  is  contingent  on 
strikes,  war,  etc.,  held  not  intended  to  empower  the  seller  to  abrogate  the 
subsequent  express  provisions  as  to  credit,  and  compel  the  buyer  to  ac- 
cept the  goods  and  pay  immediately  therefor. 

2.  Coniraots  ^s»  1 55— Construed  most  strongly  against  party  drawing. 

A  contract  is  to  be  construed  most  strongly  against  the  party  drawing  it 

3.  Contracts  «s»  1 54— Construed  liberally  against  unreasonableness. 

A  contract  will  be  construed  liberally,  when  a  strict  construction  would 
make  it  unreasonable,  and  place  one  k>arty  at  the  mercy  of  the  other* 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  Raw  Silk  Trading  Company,  Inc.,  against  Harry  Katz 
and  another,  partners,  etc.  From  an  order  denying  a  motion  to  vacate 
a  warrant  of  attachment,  the  ground  of  which  attachment  was  the  non- 
residence  of  defendants,  defendants  appeal.  Reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ, 

Bondy  &  Schloss,  of  New  York  City  (Eugene  L.  Bondy,  of  New 
York  City,  of  counsel,  and  I.  Russell  Stein,  oh  the  brief),  for  appellants, 

GREENBAUM,  J.  Defendants  moved  to  vacate  the  attachment  on 
the  ground  that,  on  the  conceded  facts  appearing  in  the  complaint  and 
motion  papers,  plaintiff  has  not  stated  a  cause  of  action.  The  complaint 
sets  forth  three  causes  of  action  for  the  alleged  breach  by  the  defend- 
ants of  three  separate  contracts  with  .the  plaintiff  for  the  purchase  of 

^s»For  oUier  eases  see  same  topic  ft  KEY -NUMBER  In  %Xl  KAy-Kumbered  Dlsetts  4  Indezas 
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raw  silk  on  credit.  The  complaint  sets  out  in  each  cause  of  action,  and 
the  supporting  affidavit  on  behalf  of  the  plaintiff  alleges,  that  the  plain- 
tiff exercised  its  discretion  as  embodied  in  each  contract  to  limit  the 
credit  of  defendants  by  tendering  the  merchandise  to  them  upon  imme- 
diate cash  payment  therefor,  and  that  the  defendants  refused  to  ac- 
cept the  same  upon  such  terms.  The  clause  in  each  of  the  contracts, 
upcHi  which  plaintiff  relies,  reads  as  follows : 

''Raw  Silk  Buies  of  the  Silk  Association  of  America  are  by  this  reference 
tliereto  made  a  part  of  this  contract.  Each  delivery  under  this  contract  to  be 
considered  a  separate  sale.  This  contract  is  contingent  upon  strikes,  floods, 
fire,  pestilence,  war,  rebellion  and  other  causes  beyond  our  control ;  any  change 
in  war  risk  insurance  or  revenue  laws  in  excess  of  the  present  ones,  for  ao- 
count  of  buyer.  Subiect  to  credH  UmU  at  seller^B  dUeretUmJ"  (Italics  are 
ours.) 

Following  the  paragraph  just  quoted  are  other  provisions  in  each 
contract  not  material  to  this  discussion,  excepting  one  of  them,  which 
relates  to  "price  and  terms,"  which  in  one  contract  provides  for  a  "four 
months'  trade  acceptance,  less  1  per  cent,"  and  in  the  other  two  pro- 
vides for  "90  days,  less  1%  per  cent. ;  settlement  within  30  days  by  cash 
or  trade  acceptance." 

f1]  The  question  is  whether  the  phrase,  "subject  to  credit  limit  at 
seller's  discretion,"  was  intended  to  confer  the  power  upon  the  seller 
to  abrogate  the  express 'provisions  as  to  credit  above  quoted,  and  to 
compel  the  buyer  to  accept  the  goods  and  immediately  to  pay  cash 
therefor  when  tendered,  or  whether  it  was  solely  intended  for  the  pro- 
tection of  the  seller,  who  might  change  the  terms  of  credit  and  refuse 
to  ship  the  goods,  unless  the  buyer  acquiesced  in  the  change  of  terms. 
The  contract  is  upon  a  printed  form  prepared  by  the  plaintiff,  with 
blank  spaces  filled  in  in  typewriting,  and  with  still  other  parts  which 
were  rubber-stamped.  The  words,  "Subject  to  credit  limit  at  seller's 
discretion,"  are  rubber-stamped,  and  follow  the  clause  relating  to 
strikes,  war,  and  other  contingencies,  and  are  distantly  removed  from 
that  part  of  the  contract  which  specifies  the  terms  of  credit. 

It  is  fairly  debatable  as  to  what  is  meant  by  the  words  "credit  limit." 
They  might  refer  either  to  a  limitation  of  credit  in  respect  of  the 
quantity  of  goods  to  be  delivered,  thus  limiting  the  amount  or  extent 
of  credit  to  be  ^von  to  the  customer  upon  the  terms  mentioned  in  the 
contract  as  to  time  of  payment,  or  they  might  refer  to  a  limitation  of 
the  time  of  the  credit  for  the  amount  of  the  goods  mentioned  in  the 
contract.  But  upon  either  construction  of  the  contract  the  fact  is  that 
the  act  of  the  defendant  resulted  in  giving  no  credit  whatever,  since  it 
demanded  cash  on  delivery,  which  could  hardly  be  regarded  as  a  limita- 
tion of  credit. 

Considering  that  the  plaintiff  drew  the  contract,  and  taking  into  ac- 
count the  allocation  of  Ae  phrase  under  discussion,  it  seems  to  us  that 
its  purpose  was  to  serve  solely  as  a  protection  to  the  seller  j^inst  any 
attempt  to  fix  a  liability  upon  it  for  failure  to  deliver,  when  in  the  plain- 
tiff's discretion  it  determined  to  limit  the  credit  of  the  buyer.  In  other 
words,  it  was  a  condition  of  the  sale  that  the  seller  had  the  option  to 
nptify  the  buyer  that  it  had  exercised  its  discretion  to  limit  the  credit, 
and  if  in  that  case  the  buyer  declined  to  accept  the  goods  upon  the 
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changed  terms,  the  plaintiff  would  be  absolved  from  further  perform- 
ance. Any  other  construction  would  imply  a  positive  obligation  on  the 
part  of  the  defendants  to  pay  the  purchase  price  within  any  period,  less 
than  90  days,  as  the  buyer  might  in  its  discretion  determine,  even  if 
that  discretion  should  be  exercised,  as  it  was  in  this  case,  to  the  extent 
of  wiping  out  all  credit,  and  of  demanding  spot  cash  upon  delivery.  If 
any  such  intention  had  been  in  the  minds  of  the  parties  when  the  con- 
tracts were  made,  it  would  unquestionably  have  been  expressed  in  un- 
mistakeable  language. 

The  words  "subject  to"  have  a  well-defined  meaning  by  legal  inter- 
pretation.   The  following  quotation  appears  in  35  Cyc.  248 : 

"If  the  sale  is  made  subject  to  strikes,  accidents,  or  causes  beyond  the  sell- 
er's control,  the  seller  is  not  liable  for  deficiency  on  his  part  in  shipments,  due 
to  a  strike.    •    ♦    ♦ " 

In  Garfield  &  Proctor  Coal  Ca  v.  Pennsylvania  Coal  &  Coke  Co., 
199  Mass.  22,  84  N.  E.  1020,  the  words  "subject  to,"  as  there  used, 
quite  obviously  mean  "contingent  upon,"  for  it  is  held  that  in  the  event 
of  strikes  no  liability  attaches  on  the  part  of  the  seller.  So  also  the 
words  "subject  to"  are  construed  in  Haber  v.  S.  A.  Jacobson  Co.,  Inc., 
185  App.  Div.  650,  173  N.  Y.  Supp,  524. 

[2]  It  will  thus  be  seen  that  the  phrase  ''subject  to"  is  practically 
equivalent  to  "contingent  upon,"  etc.  The  seller  in  good  faith  may  fix 
a  credit  limit,  despite  the  fact  that  the  terms  of  credit  had  been  stated 
in  the  contract,  which,  if  not  accepted  by  the  buyer,  would  relieve  the 
seller  from  liability  for  damages  for  nonperformance.  The  contract 
must  be  construed  mOst  strongly  against  the  party  drawing  it,  the 
plaintiff. 

[3]  In  Pollock  V.  Pennsylvania  Iron  Works  Co.,  13  Misc.  Rep.  194, 
34  N.  Y.  Supp.  129,  affirmed  157  N.  Y.  699,  51  N.  E.  979,  the  court 
held:  When  the  construction  contended  for  would  make  the  contract 
an  unreasonable  one,  and  place  one  party  totally  at  the  mercy  of  the 
other,  the  courts  will  construe  it  liberally,  and  not  strictly.  See,  also, 
Hilleary  v.  Skookum-Root  Hair  Grower  Co.,  4  Misc.  Rep.  127,  23  N. 
Y.  Supp.  1016;  Little  v.  Banks,  17  Hun,  511,  29  N.  Y.  Supp.  87; 
Russell  V.  AUerton,  108  N.  Y.  288,  15  N.  E.  391.  . 

The  cases  relied  upon  by  the  plaintiff  do  not  support  its  contention, 
but,  on  the  contrary,  favor  that  of  the  defendants.  Lyonette  Silks, 
Inc.,  V.  K.  Wilbur  Dolson  Co.,  187  App.  Div.  473,  475, 175  N.  Y.  Supp. 
789,  790,  was  an  action  by  the  purchaser,  who  alleged  that  the  terms 
of  the  sale  were  to  be  90  days  net,  with  the  line  of  credit  to  be  ad- 
justed by  the  credit  man  of  the  defendant  It  did  not  consider  any 
such  question  as  is  here  before  us. 

Gillman  v.  Dunmore  Worsted  Co.,  183  N.  Y.  Supp.  47,  also  was  an 
action  by  the  vendee.  There  was  no  claim  in  that  case  on  the  part  of 
the  vendor  that  it  could  insist  upon  the  vendee's  taking  the  merchandise 
contracted  for  upon  a  credit  limit  made  by  the  vendor  under  the  con- 
tract. That  case  merely  held  that,  under  the  circumstances  there  ap- 
pearing, there  was  no  liability  on  defendant's  (vendor's)  part  for  fur- 
ther execution  of  the  contract 
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Melnick  y.  Borden,  185  N.  Y.  Supp.  305,  was  a  case  in  which  the 
vendor  was  the  plaintiff,  under  the  contract  as  to  the  diange  of  the 
terms  of  the  crccUt,  which  are  totally  different  ifrom  the  contract  in  the 
instant  case. 

We  are  of  opinion  that  the  moving  papers  do  not  set  forth  a  cause 
of  action,  and  hence  that  the  order  denjring  defendant's  motion  to  va-  . 
cate  the  attachment  must  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.    All  concur. 


(201  App.  Div.  604) 

JOHNSON  V.  INDIES  NAV.  CO. 

(Supreme  Court,  Appellate  Diyision,  Second  Department.    June  9,  1822.) 

Maater  and  servant  ^=»28f  (7)— Verdict  acquitting  servant  of  coatrlbutory  aegll- 
gcnce  la  failing  Into  hatchway  held  eontrary  to  evidence. 

In  an  action  against  a  navigation  company  for  injuries  to  its  shore 
aervant,  who  fell  through  an  unguarded  hatchway  on  a  vessel;  held,  that  a 
verdict  acquitting  him  of  contributory  negligence  was  contrary  to  his  own 
evidence,  showing  that  he  knew  the  open  hatchway  was  there  and  that 
he  walked  into  it  without  looking,  whtte  following  defendant's  foreman 
and  another  man,  going  to  the  assistance  of  a  workman  who  had  fallen 
into  the  same  hatchway. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  Edward  M.  Johnson  against  the  Indies  Navigation  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  a  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Walter  L.  Glenney,  of  New  York  City  (E.  W.  Bovard  and  Bertrand 
L.  Pettigrew,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Benjamin  Reass  and  Lawrence  J.  McGoldrick,  both  of  Brooklyn,  for 
respondent. 

KELLY,  J.  The  plaintiff,  a  shore  servant  of  the  defendant  corpo- 
ration, has  recovered  a  judgment  against  Ws  employer  for  damages 
resultins^  from  a  fall  through  an  unguarded  hatchway  on  a  vessel  lying 
alongside  defendant's  dodc  and  tmdergoing  alterations  and  repairs, 
PlaintiflE  claims  that  he  was  lawfully  on  the  vessel,  and  that  owing  to 
a  lack  of  light  he  fell  into  the  hatchway.  The  defendant's  witnesses 
testified  that  plaintiff  went  on  board  the  vessel  simply  to  gratify  his 
curiosity.  One  of  the  men  working  on  the  ship  had  fallen  down  the 
hatchway  and  had  been  brought  up  out  of  the  hold  to  the  deck  from 
which  he  fell.  The  foreman  or  assistant  superintendent  left  the  de- 
fendant's office  on  the  dock  to  go  on  board  to  investigate  the  accident 
and  plaintiff  followed  him.    Plaintiff  says  by  his  invitation,  defendant 

^B»For  otbwr  cases  see  Mm«  topic  A  KBT-NUMBBR  ia  «U  Ktr-NumbcrcA  DIgcsU  4k  ladezes 
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says  voluntarily.  Defendant's  witnesses  also  testified  that  the  space 
between  decks  was  sufficiently  lighted.  Defendant  insists  that  plain- 
tiff's fall  was  due  to  his  own  carelessness. 

In  denying  defendant's  motion  to  set  aside  the  verdict  and  for  a 
new  trial,  the  learned  trial  justice  filed  a  memorandum  opinion,  m 
•  which  he  said : 

''The  verdict  is  not  in  accord  with  my  view  of  the  case,  bat  the  evidence 
presents  questions  of  fact  which  were  solely  for  the  jury  to  pass  upon^  and 
their  findings  should  not  be  disturbed." 

We  are  of  opinion  that  the  verdict  of  the  jury  acquitting  the  plain- 
tiflf  of  contributory  negligence  was  contrary  to  the  evidence.  The  case 
was  tried  and  submitted  to  the  jury  as  an  ordinary  common-law  action 
for  damages  for  negligence.  The  jury  were  told  that,  to  justify  a  ver- 
dict for  plaintiff,  he  must  prove  that  defendant  was  guilty  of  negligence 
and  that  he  himself  was  free  from  negligence.  This  was  the  law  of 
the  case.  The  plaintiff  knew  of  the  open,  unguarded  hatchway.  He 
testified  that  he  had  frequently  passed  it  while  going  on  errands  about 
the  ship.  The  open  hatch  was  10  feet  square,  located  some  8  or  10  feet 
from  a  port  or  opening  on  the  side  of  the  vessel  about  8  feet  wide. 
There  was  a  solid  deck  space  IS  feet  in  width  on  either  side  of  the 
open  hatch.  There  was  no  cargo  on  the  vessel,  the  deck  contained  the 
tools  and  appliances  of  the  men  who  were  working  on  the  ship,  and 
the  hatch  covers  were  standing  on  edge  up  against  the  side  of  the  ship. 
When  plaintiff  went  up  the  gangway  and  in  through  the  port,  he  saw 
the  man  who  had  previously  fallen  into  the  hatch  standing  on  the  other 
side  of  the  open  hatch.  Evidently  there  was  light  enough  for  him  to 
see  the  man,  and  he  could  not  well  see  the  man  without  seeing  the 
open  hatch  between  him  and  the  injured  party. 

But  this  IS  not  all.  On  his  visit  to  the  boat  he  followed  the  assistant 
superintendent,  who  went  on  board,  and  who  proceeded  with  another 
man  to  help  the  injured  man  off  the  vessel.  Plaintiff  walked  behind 
them,  according  to  his  story,  and,  although  there  was  15  feet  clear  deck 
space  between  the  opening  and  the  side  of  the  ship,  he  sa)rs :  "I  turned 
around ;  I  started  to  walk,  and  I  walked  into  the  hatch."  He  says  he 
walked  about  15  feet  before  he  stepped  into  the  hatch,  and,  asked,  "Q. 
While  you  walked  that  15  feet,  did  you  look  for  the  hatch?"  answered: 

"No ;  I  was  not  looking  for  it  Q.  What  is  the  answer?  A.  I  say  I  was 
not  looking  for  any  hatch.    I  was  not  thinking  about  looking  for  the  hatdL" 

I  think  the  verdict  of  the  jury  that  plaintiff  was  free  from  contribu- 
tory negligence  is  contrary  to  his  own  evidence.  Attracted  by  the  first 
accident,  he  walked  up  to  the  injured  man,  and  to  reach  him  used  one 
of  the  spaces  between  the  hole  and  the  side  of  the  steamer,  15  feet  in 
width.  He  knew  the  open  hatch  was  there.  He  had  passed  it  fre- 
quently before  the  day  of  the  accident.  He  passed  it  in  going  to  the 
injured  man.  The  injured  man  had  fallen  down  this  identical  hatch. 
Plaintiff,  following  the  parties  who  were  assisting  the  man,  stepi)ed 
into  the  very  hatch  that  had  caused  the  first  injury,  and  his  explanation 
is.  **I  was  not  looking  for  it." 
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Where  a  laborer  is  actually  engaged  in  work  which  may  necessarily 
divert  his  attention  from  dangerous  conditions,  there  may  be  a  ques^ 
tion  for  the  jury  whether  his  failure  to  observe  an  opening  such  as  this 
is  necessarily  negligence.  Such  was  Bishop  v.  Atlantic  Stevedoring 
Co.,  199  App.  Div.  941,  190  N.  Y.  Supp.  791,  recently  decided  by  this 
court,  and  the  reason  for  the  rule  is  discussed  in  Fitzwater  v,  Warren, 
206  N.  Y.  355,  99  N.  E.  1042,  42  L.  R.  A.  (N.  S.)  1229;  Dowd  v.  New 
York,  O.  &  W.  Ry.  Co.,  170  N.  Y.  459,  63  N.  E.  541 ;  Davidson  v.  Cor- 
nell, 132  N,  Y.  228, 30  N.  E.  573 ;  Johnston  v.  Fargo,  184  N.  Y.  379, 17 
N.  E.  388,  7  L.  R.  A.  (N.  S.)  537,  6  Ann.  Cas.  1 ;  Felcin  v.  Society  of 
N.  Y.  Hospital,  155  App.  Div.  545,  140  N.  Y.  Supp.  772.  See,  also, 
Rooney  v.  Brogan  Construction  Co.,  194  N.  Y.  32,  86  N.  E.  814. 

The  evidence  of  defendant's  witnesses  was  that  plaintiff  was  not 
requested  to  go  on  board  the  ship,  that  he  followed  the  assistant  super- 
intendent voluntarily  as  a  matter  of  curiosity,  and  thact  there  was  am- 
ple light  between  decks.  One  of  these  witnesses  testified- that  plaintiff, 
instead  of  using  the  passages  between  the  hatcih  and  the  side  of  the 
vessel,  attempted  to  run  across  a  plank  which  had  be^n  placed  across 
the  open  hatch  and  fell  into  the  opening.  Other  witnesses  for  defend- 
ant testified  that  the  superintendent,  seeing  the  plaintiff  standing  look- 
ing on,  told  him  to  get  the  carpenter,  and  that  plaintiff  stubbed  his  toe 
on  the  coaming  arounS  the  hatch  and  fell  in.  This  is  not  plaintiff's 
story  of  the  accident,  but  in  either  case  there  appears  to  be  no  excuse 
for  his  falling  into  the  open  hatch,  which  he  knew  was  there. 

The  judgment  and  order  should  be  reversed  upon  the  facts,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur. 


FALCONE  V.  THOMAS. 

(Supreme  Court,  Equity  Term,  Idyingston  County.    March  25, 1922.) 

(Syttaibus  Ifv  the  Court.) 

Easements  «s»IO(l),  l8(3)»Rlght  of  way  by  prescription  cannot  exist  without 
user,  as  required  by  law;  right  of  way  by  necessity  exists  over  grantor's  re- 
■aining  lands  only  where  there  Is  no  other  outlet. 

A  right  of  way  by  prescription  does  not  exist,  where  there  is  no  user 
such  fts  is  required  by  law ;  nor  does  a  right  of  way  by  necessity  exist, 
except  over  the  remaining  land  of  a  grantor  of  which  the  conveyance  rorm- 
ed  a  part,  where  no  other  outlet  exists. 

Action  by  Rosa  Falcone  against  Tony  Thomas.  Complaint  dis- 
missed. 

The  plaintiff,  who  is  the  owner  of  2  acres  of  muck  land,  claims  a  right  of 
way  hy  prescription  and  by  necessity  over  the  easterly  end. of  4  acres  of 
muck  land  owned  by  the  defendant.  Neither  parcel  of  land  fronts  upon  a 
public  highway,  and  when  the  parcel  of  land  of  which  they  are  a  part  was 
conyeyed  there  was  no  means  of  lngx»ss  to  or  egress  from  it  to  a  public  high- 
way, but  it  formed  a  part  of  a  larger  parcel  which  fronted  on  the  town  line 
road  in  the  county  of  Livingston^    The  fol lowing  diagram  shows  the  location 

^s»For  otfcar  «ate8  M9  same  topic  ft  KBY-NUMBER  In  all  Kaj-Numb«rad  Dlsests  ft  Indexes 
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of  the  two  parcels  of  land  and  the  tract  of  land  of  'Which  they  formed  a  part 
when  their  predecessor  in  title  first  conveyed  a  parcel  without  expressly  pro- 
viding a  right  of  way: 

Newton,  O'Connor  &  Newton,  of 
Geneseo,  for  plaintiff. 

Crane  &  Stedman,  of  Livonia,  for 
defendant. 


COHVtYBO  w^ 
Smbpmo  m 


CONYBYgJ}  BY 


COliYKYKP  Vr 
6MBP/UfOIH/S¥6 


SHBPAmO 


COfr/KtBM  BY 
^HtLPARD  M 


Town  Ljmml  f^o^o 

Property  in  red  (surrounded  by  heavy 
black  lines]  owned  by  Shepard  when  be 
conyeyed  on  February  16,  1849,  to  Gove, 
the  predecessor  In  title  of  the  parties. 


RODENBECK,  J.  The  plaintiff 
claims  a  right  of  way  over  the  de- 
fendant's land,  both  by  prescription 
and  by  necessity.  She  has  neither. 
The  cause  of  action  for  a  right  of  way 
by  prescription  failed,  when  it  was 
admitted  on  the  trial  that  no  attempt 
would  be  made  to  prove  a  user  of  the 
defendant's  property  by  the  plaintiff 
or  her  predecessors  in  title,  for  such 
a  length  of  time  and  under  such  cir- 
cumstances as  to  constitute  a  right 
of  way  by  prescription.  When  tfiis 
concession  was  made,  the  evidence  of 
rights  of  way  over  other  property 
which  furnished  a  convenient  access 
to  defendant's  land  became  wholly 
immaterial.  A  right  of  way  over  the 
defendant's  land  cannot  be  establish- 
ed by  showing  a  right  of  way  over 
other  property.  A  right  of  way  must  exist  over  the  servient  estate 
and  in  favor  of  the  dominant  estate.  A  right  of  way  by  necessity  over 
the  defendant's  land  is  also  claimed,  but  the  record  title  does  not  es- 
tablish such  a  right  of  way. 

The  lands  of  both  parties  are  a  part  of  the  conveyance  made  by 
Charles  S.  Shepard  to  Nathaniel  Gove  of  a  IS-acre  parcel  of  land  Fel>- 
ruary  15,  1849.  This  15-acre  parcel  of  land  did  not  have  a  frontage 
upon  any  public  highway,  and  there  was  no  right  of  way  expressly 
provided  in  the  conveyance.  It  formed,  however,  a  part  of  a  larger 
parcel  of  about  125  acres,  which  had  a  frontage  on  the  north  side  of 
the  town  line  road.  This  15-acre  parcel,  therefore,  had  a  right  of  way 
by  necessity  across  the  remaining  land  of  the  grantor  to  the  town  Jine 
road.  19  C.  J.  923.  The  subsequent  grantees  of  parts  of  this  15  acres 
could  not  be  deprived  of  it  by  subsequent  conveyances  without  express 
provision.  Id.  The  right  of  way  attached  as  a  necessary  inddent  of 
the  conveyance  for  the  beneficial  use  and  enjoyment  of  the  land.  Id. 
924.  No  right  of  way  by  necessity  was  acquired  over  land  to  the  east 
of  the  15-acre  parcel,  because  the  land  to  the  east  was  owned  by  stran- 
gers to  the  conveyance.    Id.  921. 

The  term  "necessity,"  as  used  in  this  connection,  does  not  have  the 
usual  signification  attached  to  it  in  the  lay  mind,  but  means  a  right  of 
way  which  the  law  implies,  where  there  is  a  conveyance  of  a  parcel 
of  land  and  there  is  no  means  of  access  thereto  or  egress  therefrom,  ex- 
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cept  over  the  remaining  land  of  the  grantor  of  which  the  conveyance 
formed  a  part.  Id.  923.  However  convenient  it  may  be  for  the  plain- 
tiff to  use  a  right  of  way  over  land  to  the  east,  no  right  of  way  by  neces- 
sity will  attach  to  her  land,  because  this  right  of  way  is  situated  upon 
the  land  of  strangers  to  the  grantor  who  first  conveyed  the  land  of 
which  plaintiffs  land  formed  a  part  without  expressly  providing  a  right 
of  way.  The  plaintiif  is  required  to  show  that  a  right  of  way  by  neces- 
sity as  heretofore  defined  extends  to  the  defendant's  land,  just  as  she 
is  required  to  show  that  a  right  of  way  by  prescription  exists  over 
his  land  by  such  user  as  the  law  requires,  ralmer  v.  Palmer,  150  N. 
Y.  139,  44  N.  E.  966,  55  Am.  St.  Rep.- 653;  Buriew  v.  Hunter,  41  App. 
Div.  148,  58  N.  Y.  Supp,  453;  Empire  Bridge  Co.  v.  Larkin  Soap  Co., 
59  Misc.  Rep.  46,  109  N.  Y.  Supp.  1062. 

The  complaint  is  dismissed,  with  cost' 

So  ordered.     * 


<201  App.  Div.  682) 

^  vx  Apy.  xjiy.  uo^;  TEICH  V.  RUPPERT. 

(Supreme  Court,  Appellate  Division,  First  Department.  Jnne  16,  1922.) 

f*.  Munlolpal  eorporatioas  ^s»706(8)»lii  action  for  personal  Injarles,  objeo- 
tlons  to  instrvotion  that  Jury  might  find  negligence  from  lack  of  a  look  on 
trnok  switch  hex  held  nntonablo. 

In  an  action  for  personal  injuries  resulting  from  the  starting  of  defend* 
ant's  truck  on  s^  city  street,  an  exception  to  the  part  of  an  instruction 
stating  that,  if  the  lock  upon  the  switch  box  of  such  electric  truck  was 
made  purposely  for  fastening  it  in  case  of  such  an  emergency,  the  jury 
might  And  negligence  in  the  lock  not  being  then  on  the  switch  box,  heid 
untenable. 
2.  Munleipai  corporations  ^=5>706(5)-*-ln  action  for  personal  injuries  resulting 
from  the  moving  of  defendant's  truck,  evidence  held  to  support  verdict  for 
plaintiff. 

In  an  action  for  personal  injuries  resulting  from  the  moving  of  ae- 
fendant's  truck,^  which  had  been  left  by  chaufTeur  with  the  swit<di  box 
unlocked,  evidence  held  to  support  a  verdict  for  plaintiff. 
S.  Trial  ^=9l94(i6)-*-in  action  for  Injuries  from  the  moving  of  defendant's  truck, 
left  standing,  an  instruction  comparing  such  leaving  with  the  leaving  of  a 
horse  unattended  and  unhitched  held  error. 

In  an  action  for  personal  iiQuries  resulting  from  the  starting  of  de- 
fendanf s  truck,  an  instruction  comparing  the  leaving  of  such  truck  on  a 
street  with  its  power  turned  off,  making  it  ImQossible  for  it  to  be  put 
in  motion  save  by  unlawful  interference  of  third  parties,  with  the  leaving 
of  a  horse  unattended  and  unhitched,  which  may  wander  off  of  its  own  ac- 
cord, or  be  frightened  into  flight  without  such  intervention,  held  error. 
4*  Trial  «es>I94(I6)— In  action  for  personal  injuries,  an  instruction  stating  that 
motorcars  are  dangerous  Instruments  held  erroneous. 

In  an  action  for  personal  injuries  resulting  from  the  starting  of  defend- 
ant's electric  truck,  which  had  been  left  standing  in  street  by  ^auffeur, 
an  instruction  stating  that  court  would  take  Judicial  notice  that  motorcars 
are  dangerous  instruments  unless  properly  cared  for,  and  nothing  more 
than  engines,  Jield  erroneous. 

Appeal  from  Supreme  Court,  New  York  County. 
Action  by  Josei*  Teich  against  Jacob  Ruppert.    From  a  judgment 
entered  on  a  verdict,  and  from  an  order  denying  a  motion  to  set  the 
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verdict  aside  and  for  new  trial,  defendant  appeals.     Judgment  and 
order  reversed,  and  new  trial  ordered,  with  costs  to  abide  the  event. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Fitch  &  Grant,  of  New  York  City  (Grant  C.  Fox,  of  New  York  City, 
of  counsel),  for  appellant. 

Whitman,  Ottinger  &  Ransom,  of  New  York  City  (Jacob  H.  Goetz, 
of  New  York  City,  of  counsel,  and  Colley  E.  Williams,  of  New  York 
City,  on  the  brief),  for  respondent. 

DOWLING,  J.  By  its  verdict  the  jury  accepted  the  version  of  the 
circumstances  attending  the  accident  in  question,  as  given  by  plaintiff 
and  his  witnesses.  Plaintiff  on  the  afternoon  of  March  21,  1919,  was 
lawfully  and  properly  on  the  west  side  of  Eleventh -avenue,  near  its 
intersection  with  West  Fifty-Second  street,  in  the  borough  of  Man- 
hattan, city  of  New  York,  when  he  heard  a  cry  for  help.  He  ran  across 
the  avenue  to  the  east  side,  in  the  middle  of  the  blodc  between  Fifty- 
First  and  Fifty-Second  streets,  where  a  man  was  crushed  between  two 
automobile  trucks.  The  more  northerly  of  the  trucks  was  a  3Vi-ton 
electric  truck  belonging  to  the  Anheuser-Busch  CcMnpany;  the  other, 
a  5-ton  electric  truck  belonging  to  defendant.  The  man  caught  between 
the  two  was  Wiland,  the  chauffeur  of  the  Anheuser-Busch  truck,  who 
had  left  his  truck  on  the  easterly  curb,  headed  north,  while  he  went  for 
his  limch,  which  took  an  hour.  Before  leaving,  he  locked  the  switch 
door  and  took  his  key  with  him.  Upon  his  return  he  found  his  car  in 
place,  with  a  horse-drawn  truck  and  one  automobile  or  more  in  front 
of  it,  but  nothing  behind.  He  adjusted  the  rear  of  the  back  brake  of 
his  car  and  sat  down  in  the  chauffeur^s  seat  at  the  forward  end,  when 
he  felt  something  bump  into  his  truck  from  the  rear.  He  jumped  off 
his  seat,  and,  going  back,  saw  it  was  defendant's  truck  which  had 
struck  his.  There  was  no  one  on  defendant's  truck,  but  its  switch  was 
on.  He  saw  that  the  switch  handle,  with  which  the  power  was  turned 
on  and  off,  was  pointing  up,  and  that  the  power  was  on.  The  "cop- 
per fingers  which  give  the  contact"  of  the  dectricity  that  runs  the  car 
were  sizzling,  indicating  that  the  current  was  on,  and  the  motor  was 
running,  but  the  brake  was  not  on.  While  Wiland  was  making  an  un- 
successful attempt  to  reach  the  switch  in  order  to  pull  itj  "the  first 
thing  you  know,  the  two  cars  started,  and  catches  me  between  the  two 
trucks." 

It  was  while  Wiland  was  thus  caught  between  the  two  trucks  that 
plaintiff  ran  to  his  assistance.  He  went  to  a  point  west  of  the  two 
trucks,  near  the  front  of  defendant's  truck  and  the  rear  of  the  other, 
and  was  attempting  to  get  near  Wiland  to  release  him,  when  the  de- 
fendant's truck,  which  theretofore  had  been  at  rest,  suddenly  started 
to  move  forward,  while  plaintiff  was  still  trying  to  help  Wiland,  and 
pushed  the  other  truck  forward.  In  this  sudden  movement  of  defend- 
ant's truck,  the  plaintiff  was  struck  on  his  right  1^  and  thrown  over 
by  the  hub  of  its  left  front  wheel,  and  as  he  rolled  on  the  ground  its 
left  rear  wheel  ran  over  his  left  hand  and  crushed  it.  There  was 
evidence  tending  to  show  that,  as  the  power  was  off  the  Anheuser- 
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Busch  truck,  the  movement  forward  of  the  two  trucks  was  due  to  the 
impetus  of  the  defendant's  truck,  which  still  had  the  power  on  and 
was  able  to  suddenly  drive  the  two  trucks  (still  in  contact)  forward, 
when  the  team  of  horses  drawing  the  delivery  truck  immediately  ahead 
of  the  Anheuser-Busch  car  ran  away  (without  their  driver)  up  Eleventh 
avenue,  hitting  the  rear  of  the  taxicab  just  ahead  of  them  in' their 
flight,  and  leaving  a  clear  space  ahead  of  the  Anheuser-Busch  truck, 
into  which  the  power  oi  defendant's  truck  projected  the  former. 

It  was  also  proved  that  defendant's  chauffeur  has  stopped  his  truck 
at  the  northeast  comer  of  Fifty-First  street  and  Eleventh  avenue,  in 
order  to  deliver  bungs  to  a  saloon  at  the  northwest  comer  of  these 
streets.  He  claimed  that  he  stopped  his  truck  with  both  wheels  against 
the  mud  gutter,  the  switch  shut  down,  the  door  of  the  switch  box 
closed,  the  brake  closed  tight,  and  the  controller  in  neutral  position.  He 
claimed  he*  had  been  in  the  saloon  about  S  or  10  minutes  when  he  heard 
a  cry  outside,  and  going  out,  found  his  tmck  standing  against  the 
Anheuser-Busch  truck  at  the  northeast  comer  of  Fifty-Second  street.  . 
Both  trucks  were  standing  still,  and  his  own  truck  was  "sparking."  He 
boarded  it,  shut  down  the  power,  reversed,  and  brought  it  to  the  mid- 
dle of  the  street.  He  admitted  that  the  switch  was  "a  little  bit  put  in, 
pulled  in,  in  the  gable,  and  the  switch  was  burning,"  but  he  insisted  the 
motor  was  not  running.  He  also  sa^y  some  rope  was  burning  in  the 
bottom  of  his  switch  box,  and  he  took  it  out  and  everjrthing  was  over. 
On  cross-examination  he  admitted  that  there  was  a  do6r  on  the  switch 
box  which  was  supposed  to  be  kept  locked,  so  as  to  prevent  any  one 
moving  the  switch  over,  hut  that  on  the  day  in  question  the  lock  was 
out  of  order,  "it  is  supposed  to  be  repaired,"  and  he  finally  said  that 
the  lock  had  been  completely  taken  off  to  be  repaired,  and  he  had  no 
key  with  him  that  day.  He  had  found  out  the  day  before  that  the 
lode  would  not  work,  and  he  could  not  have  locked  the  box  on  the  day 
of  the  accident*  It  had  always  been  his  custom  theretofore,  when  he 
stopped  the  truck  and  pulled  the  switch  out,  so  as  to  disconnect  the 
current,  to  lock  the  door  of  the  box,  as  the  result  of  which  the  handle 
was  locked  down  at  the  bottom,  and  could  not  be  moved  either  up  or 
down  until  the  door  was  unlocked  and  opened. 

There  was  evidence  offered  by  defendant,  which  the  jury  may  or 
may  not  have  believed,  to  the  effect  that  two  boys  had  jumped  up  on 
the  truck,  and  one  of  them  had  "monkeyed  around  there  with  the 
handles,"  and,  as  the  car  started,  both  of  them  had  jumped  to  the  side- 
walk and  run  away. 

[  1  ]  The  learned  trial  court  submitted  the  case  to  the  jury  in  a  charge 
in  which  he  said  that-^ 

'There  would  be  notblng  at  all  to  this  litigation,  were  it  not  for  the  fact 
of  one  point,  and  that  is  this:  As  to  whether  the  chauffeur  of  the  defendant 
trw*  was  guilty  of  negligence  in  leaving  that  car  unguarded,  even  though  he 
did  cut  off  the  power,  in  the  condition  in  whidk  that  switch  box  was  at  the 
time  of  the  happening  of  this  accident." 

And  further  he  said : 

"Here  is  the  situation,  gentlemen  of  the  Jury,  as  I  understand  it  from  the 
proof  in  this  case.    The  chauffeur  of  this  truck  had  a  perfect  right  to  stop 
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at  that  northeast  corner  of  Fifty-First  street  He  had  a  perfect  right  to  put 
up  his  car  there  at  that  point  for  the  purpose  of  making  a  delivery  upon  the 
northwest  corner,  but  his  duty  was  to  exercise  the  care  and  caution  of  a 
prudent  person  to  see  that  that  car  was  left  in  a  safe  condition  to  do  no  harm 
to  those  who  might  come  along  {here;  and  if  he  had  done  that,  and  if  he 
did  do  it  upon  this  occasion,  and  if  the  intervening  act  of  the  third  parties,  as 
testified  to  by  the  defendant's  witnesses,  the  two  boys  who  came  there,  goi  on 
the  truck,  commenced  to  play  with  the  machinery,  if  it  was  through  their  in- 
tervention that  that  car  was  started,  and  did  the  damage  that  the  testimony 
shows  in  this  case,  of  course,  the  defendant  in  this  litigation  would  not  be 
liable  therefor.  But  the  daim  made  here  by  the  plaintifT  is  tiiis:  That  the 
chauffeur  of  that  car  failed  to  exercise  the  care  and  caution  of  a  prudent 
I>erson  in  failing  to  use  the  facilities  which  were  given  to  him  upon  that  truck 
to  make  it  safe;  that  there  was  a  lock  upon  that  switch  box,  a  lock  made 
purposely  for  fastening  that  switch  in  the  case  of  an  emergency  sudi  as  this, 
or  any  other  that  might  arise,  and  that  is  a  question  of  fact  that  I  am  sub- 
mitting to  you  for  determinfition  in  this  case:  As  to  whether  the  defendant's 
chauffeur  was  negligent  in  the  re£¥>ect  named,  and  whether  that  negligence  was 
the  proximate  cause  of  the  happening  of  tills  accident,  and  if  you  find  it  was 
so,  then  concededly  that  negligence  would  bind  this  defendant  corporation, 
and  it  must  respond  in  such  damages  as  you  fix  in  this  case  in  favor  of  the 
plaintiff." 

[2]  Plaintiff  took  no  exception  to  the  statement  of  the  theory  of 
defendant's  liability.  Defendant  excepted  to  the  parts  of  it  which  stat* 
ed  that  the  lock  upon  the  switch  box  was  made  purposely  for  fastening 
it  in  case  an  emergency  such  as  tliis  might  arise,  and  that  the  jury  might 
find  negligence  from  the  lack  of  a  lock  on  the  switch  box.  We  think 
these  exceptions  are  untenable.  Nor  do  we  think  that  the  verdict  can 
fairly  be  said  to  be  against  the  weight  of  the  evidence,  and  we  would 
not  disturb  it  upon  that  ground. 

[8, 4]  But  there  are  two  errors  in  the  charge  of  the  learned  trial 
court,  to  which  exception  was  duly  taken,  which  we  think  are  so 
prejudicial  to  defendant  as  to  require  a  reversal.  They  are  embraced 
in  the  following  quotation  from  the  charge,  which  immediately  follows 
the  part  referring  to  defendant's  duty  not  to  leave  the  car  ungfuarded 
while  the  switch  box  was  in  its  unlocked  condition : 

''It  is  very  analogous  to  the  situation  where  a  man  drives  upon  the  public 
highway  and  he  desires  to  make  a  stop.  He  gets  out  of  his  horse  vehicle,  and 
he  leaves  it  standing  there  unattended  and  unhitched.  If  that  horse  runs 
away  and  an  accident  occurs,  of  course,  the  owner  of  that  vehicle  is  liable. 

*'Uere  you  have  a  situation  in  my  mind  aggravated  by  this  condition:  That 
these  motorcars — and  we  take  judicial  notice  of  the  fact— are  dangerous  in- 
struments unless  properly  cared  for;  useful  and  recognized  instruments  for 
travel  upon  the  public  highway,  but  they  are  nothing  more  than  engines.  In 
an  electric  vehicle  the  power  is  by  electricity — that  is,  the  motor  power — and 
in  the  steam  or  gasoline  engines  they  are  propelled  by  the  power  that  is 
generated  by  the  use  of  the  fluid  or  steam  in  question." 

The  first  error  was  in  the  comparison  of  the  leaving  of  an  electric 
truck,  with  its  power  turned  off  (which  was  implied  in  this  particular 
part  of  the  charge),  thus  making  it  impossible  for  it  to  be  put  in  mo- 
tion, save  by  the  unlawful  interference  of  third  parties,  with  the  leav- 
ing of  a  horse  unattended  and  unhitched,  which  may  wander  off  of 
its  own  accord,  or  be  suddenly  frightened  into  flight  without  the  un- 
lawful intervention  of  any  one.  The  second,  and  more  serious,  error 
was  in  immediately  following  this  with  the  statement  that  the  situa* 
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tion  (erroneously  compared  to  that  of  an  unguarded  and  unsecured 
horse)  was  aggravated  by  the  fact,  of  which  judicial  notice  was  taken,  • 
that  motorcars  are  dangerous  instnunents  unless  properly  cared  for, 
and  nothing  more  than  engines,  thus  emphasizing  further  the  danger 
of  their  use. 

In  Cunningham  v.  Caslifc,  127  App.  Div.  580,  111  N.  Y.  Supp.  1057, 
it  was  said : 

"The  aotomoblld  Is  not  necesairlly  a  dangerous  device.  It  Is  an  ordinary 
vehicle  of  pleasure  and  business.  It  is  no  more  dangerous  per.  se' than  a 
team  of  horses  and  a  carriage,  or  a  gim,  or  a  sail  boat,  or  a  motor  launch." 

In  Vincent  v.  Crandall  &  Godley  Co.,  131  App.  Div.  200,  115  N, 
Y.  Supp.  600,  the  court  quoted  with  approval  from  28  Cyc.  25,  as  f d- 
lows: 

"While  the  operation  of  a  motor  vehicle  is  attendant  with  dangers  not  com- 
mon to  the  use  of  the  ordinary  v^icle,  it  cannot  be  placed  in  the  same  cate- 
gory as  locomotives,  gunpowder,  dynamite,  and  similar  dangerous  machines 
and  agencies,  and  the  rules  of  law  applicable  to  dangerous  instrumentalities 
do  not  apply.** 

And  so  inXazarowitz  v.  Levy,  194  App.  Div.  400,  185  N.  Y.  Supp. 
359: 

"An  automobile  however,  is  not  deemed  to  be  a  nuisance  or  a  dangerous 
machine.**  , 

The  conclusion  thus  reached  renders  unnecessary  tfie  consideration 
of  whether  the  recovery  herein  was  excessive,  in  view  of  the  damages 
proven  to  have  been  sustained. 

The  judgment  and  order  appealed  from  ^ould  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event."  All  con- 
cur. 


OIB  Misc.  Bep.  480) 

CONSOLIDATED  STEEL  CORPORATION  v.  PRESSED  STEEL  CAR  CO. 

(Supreme  Court,  Special  Term,  New  York  Gounty.    April,  1922.) 

1.  Guaranty  ^s>77 (2)— Guarantor  of  payment  may  be  sued  Immediately  after 

principal's  nonpayment,  but  creditor  must  exhaust  ordinary  means  before  su- 
ing on  eoileotion  guaranty. 

.  Guarantor  of  payment  may  be  sued  immediately  on  principara  nonpay- 
ment, but  guarantor  of  collection  cannot  be  held  until  the  creditor  has  un- 
successfully exhausted  the  ordinary  means  of  collection  from  principal. 

2.  Guaranty  «=»77( 2)— Contract  held  to  bo  a  guaranty  of  payment,  so  that 

eomplaint  need  not  allege  inability  te  eolleot  from  principal  debtor. 

A  writing  by  which  the  defendant  "hereby  guarantees'*  to  the  plaintiff 
'the  payment  for  such  businefls  as  may  be  placed  with"  plaintiff  by  a 
certain  corporaticm  is  a  guaranty  of  payment,  and  not  of  coUection, 
and  in  an  action  on  the  guaranty  the  comi^aint  need  not  allege  inability  to 
ooUect  from  principal  debtor. 

Action  by  the  Consolidated  Steel  Corporation  against  the  Pressed 
Steel  Car  Company.  On  motion  for  judgment  on  the  pleadings*  Mo- 
tion denied. 
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Chadbourae,  Babbitt  &  Wallace,  of  New  York  City,  for  plaintiff. 
^      Hornblower,  Miller  &  Garrison,  of  New  York  City  (Lindley  M.  Gar- 
rison and  Charles  A.  Boston,  both  of  New  York  City,  of  counsel),  for 
defendant.  ' 

'  BIJUR,  J.  This  is  a  motion  by  the  def eiftant  for  judgment  on  the 
pleadings,  on  the  ground  that  the  guaranty  sued  upon  is  a  guaranty  of 
collection  and  not  one  of  payment,  and  that  the  complaint,  failing  to  al- 
lege inability  to  collect  from  the  principal  debtor,  is  defective.  Plain- 
tiff's treasurer  wrote  to  defendant's  vice  president  as  follows  (the 
italics  being  mine) : 

"January  6,  1920. 

"Mr.  N.  S.  Beeder,  Vice  President,  The  Pressed  Steel  Oar  Company,  No.  24 
Broad  Street,  New  York,  N.  Y. — ^Deap  Sir:  Our  assistant  treasurer  Mr.  W. 
S.  Swingle,  had  up  with  Mr.  Kelly,  of  the  American  Steel  Company  of  Cuba  the 
question  of  guaranty  from  the  Pressed  Steel  Car  Company  for  such  business 
as  may  be  placed  with  us  by  the  American  Steel  Company  of  Cuba.  You  will 
understand  that  we  have  been  granting  the  American  Steel  Company  of 
Cuba  ninety  days  trade  acceptance  terms  for  some  little  time  now  and  every- 
thing has  been  eminently  satisfactory,  but  the  account  is  a  growing  one,  and 
one  that  has  practically  reached  the  limit  that  we  can  give  to  any  one  con- 
cern without  having  either  a  guaranty  of  payment  from  a  bank  or  from  snch 
organization  as  the  Pressed  Steel  Car  Company.  Mr.  Swingle  tells  me  that 
Mr.  Kelly  caUed  you  up  and  that  you  instructed  him  to  give  his  verbal  guar- 
anty that  bills  would  be  paid.  I  do  not  doubt  your  word,  but  the  Consolidated 
Steel  Corporation  directors  would  hardly  hold  the  credit  department  as  having 
done  its  full  duty  in  exacting  a  verbal  agreement  of  this  kind,  and  I  am 
therefore  presenting  the  matter  to  you  for  your  consideration,  and  ash  if  yon 
are  wUlihp  to  let  us  have  such  a  guarantee  as  is  customary  in  the  premises. 
"Very  truly  yours,  9  Treasurer^'* 

Defendant  replied:  x 

"No.  24  Broad  Street,  New  York  City,  Jan,  16,  192a 
"Consolidated  Steel  Corporation,  Attention  Mr.  Marc  M.  Michael,  Treasurer, 
No.  165  Broadway,  New  York  City — Dear  Sir:  We  have  your  letter  of  January 
6th,  in  regard  to  the  account  of  the  American  Steel  Company  of  Cuba,  and, 
as  requested  therein  this  Company  hereby  guarantees  to  the  Consolidated 
Steel  Corporation  the  payment  for  such  business  as  may  be  placed  uHth  it 
by  the  American  Steel  Company  of  Cuba. 

"Yours  very  truly,  [Signed]    N.  S.  Reeder,  Vice-PresidentJ" 

Defendant's  contention  is  expressed  in  its  counsel's  brief  as  follows : 

"The  guaranty  of  payment  of  business  yet  to  be  placed  by  the  principal 
debtor  with  the  creditor  is  a  pure  guaranty,  which  imports  solely  a  secondary 
liability,  a  promise  to  answer  only  for  the  debt  of  another,  and  not  enforceable 
by  action  until  the  primary  obligation  of  the  principal  debtor  has  been  ju- 
dicially ascertained  by  a  Judgment  against  the  latter,  and  the  extent  of  the 
default  has  been  likewise  ascertained  by  the  issue  of  execution  against  the 
principal  and  its  return  by  the  sheriff  with  a  report  of  the  result.  In  this  re- 
spect a  guaranty  of  the  pasrment  of  business  to  be  placed  and  not  yet  agreed 
upon  or  contracted  for  is,  in  its  legal  incidents,  analogous  to  a  guaranty  of 
collection  or  collectibility,  or  the  solvency,  or  financial  responsibility  which 
imports  the  exhaustion  of  legal  remedies  against  the  primary  debtor  as  a 
condition  precedent  to  suit  against  the  guarantor.  Such  a  guaranty  is  not  that 
guaranty  of  payment  of  a  definite  ascertained  obligation,  certain  in  its  terms 
and  maturity,  which  makes  the  promise  of  the  guarantor  a  primary  obligatUm, 
and  which  constitutes  it  either  a  suretyship  (and  not  a  guaranty)  of  a  promise 
to  pay  the  guarantor's  and  not  another's  debt  (likewise  not  a  guaranty. 
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thougb  the  word  'guarantee'  be  the  word  of  promise  used).  •  •  •  In  short, 
although  there  have  arisen  two  lines  of  decisions,  which  by  a  careless  phras- 
ing have  been  distinguised  as  those  dealing  with  guaranties  of  payment  and 
those  dealing  with  guaranties  of  collection,  it  will  be  seen  from  a  careful 
analysis  of  the  decisions  that  those  involving  guaranties  of  payment  and  held 
to  entitle  the  creditor  to  an  immediate  right  of  action  against  the  guarantor 
were  cases  where  the  promise  of  the  guarantor  was,  at  the  time  it  was  made,  a 
distinct,  definite  promise^  with  then  immediately  ascertainable  terms  of  time, 
quantity,  amount  and  limit  of  obligation.  In  these  cases  it  was  a  breach  of 
the  definite,  distinct,  original  terms  of  such  promise  for  the  principal  debtor 
to  default,  so  that  such  default  was  the  breach  of  the  guarantor's  own  initial 
promise.  •  •  «  The  instant  case  therefore,  we  say  >  •  •  •  must  be  de- 
termined by  the  aiHPlication  of  the  fundamental  principle  in  the  law  of  guar- 
anty that  a  guarantor  differs  from  a  surety.'* 

From  this  I  understand  defendant  to  claim  (1)  that  there  is  a  funded 
mental  principle  of  law  which  distinguishes  a  "guarantor"  Xmeaning  a 
guarantor  of  collection)  from  a  "surety"  (meaning  a  guarantor  of  pay- 
ment); and  (2)  that  a  guaranty  of  the  obligation  of  another  person 
covering  business  yet  to  be  placed  where  time,  quantity  and  amount 
are  not  definitely  fixed  in  advance  should  ordinarily  be  construed 
as  a  guaranty  of  collection.  Whether  or  not  it  be  the  result  of  a 
"careless  phrasing"  in  the  decisions  that  has  distinguished  guaran- 
ties of  payment  from  guaranties  of  collection,  the  difficulty  of  accu- 
rate definition  appears  clearly.  It  is  peculiarly  marked^  in  this  branch 
of  the  law,  because  the  very  notion  of  one  contract  as  collateral  to 
another  is  a  fairly  artificial  concept.  It  arises  also,  in  part,  from  the 
inadaptability  of  terms  of  general  or  imperfect  signification  to  define 
or  sufficiently  Umit  the  precise  idea  sought  to  be  conveyed,  and  in  part, 
from  the  use  of  expressions  which  have  one  connotation  when  viewed 
from  the  standpoint  of,  say,  the  application  of  the  statute  of  frauds, 
and  a  different  one  when  regarded  from  another  angle.  This  phrase  is 
well  illustrated  in  White  v.  Rintoul,  108  N.  Y.  222,  227,  15  N.  E.  318, 
where  the  court  was  actually  driven  to  an  incursion  into  the  reahn  of 
metaphysics.  It  must  also  be  kept  in  mind  that  the  language  'of  an 
opinion  should  be  interpreted  in  the  light  of  the  facts  of  the  case  de- 
cided and  its  import  measured  by  its  precise  application  to  the  issue 
immediately  under  discussion.  Marshall,  C.  J.,  in  Cohen  v.  Virginia, 
6  Wheat.  264,  399,  5  L.  Ed.  257;  Colonial  City  T.  Co.  v.  Kingston  R. 
R.  Co.,  154  N.  Y.  493,  495, 48  N.  E.  900;  Crane  v.  Bennett,  177  N.  Y. 
106,  69  N.  E.  274,  101  Am.  St.  Rep.  722. 

[1]  Guaranties  of  payment  differ  from  guaranties  of  collection, 
because  the  conditions  upon  which  the  liability  of  the  respective  guar- 
antors is  predicated  are  different  In  each,  however,  the  guarantor 
agrees  to  protect  the  creditor  from  the  consequences  of  the  principal's 
default.  In  the  case  of  a  guaranty  of  payment,  the  guarantor  may 
be  sued  immediately  upon  nonpayment  by  the  principal;  in  that  of  a 
guaranty  of  collection,  he  may  not  be  held  until  the  creditor  has  un- 
successfully exhausted  the  ordinary  means  of  collection  against  the 
principal.  The  net  result  of  the  difference  is  a  postponement  of  the 
date  when  an  action  may  be  instituted  against  the  guarantor.  Of 
course,  in  the  case  of  a  guaranty  of  collection,  the  creditor  can  re- 
cover from  the  guarantor  only  so  much  of  the  debt  as  he  has  failed 
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to  collect  from  the  principal;  but  even  in  the  case  of  a  guaranty  of 
payment,  if  the  principal  pay  part  of  the  debt,  the  guarantor  can  be 
held  only  for  the  remainder.    Redfield  v.  Haight,  27  Conn.  31. 

The  attempted  classification  of  guaranties  has  led  to  much  confusion 
in  terminology.  The  guarantor  of  payment  is  in  this  country  frequent- 
ly called  a  surety,  while  in  En^and  the  latter  term  designates  indif- 
ferently either  kind  of  guarantor  (De  Colyar).  A  guaranty  of  pajrment 
is  sometimes  called  "absolute,"  presumably  because  dependent  on  no 
condition  except  the  principal's  default  in  payment.  A  guaranty  of 
collection  is  per  contra  called  "conditional,"  because  of  the  implication 
that  the  creditor  must  make  appropriate  efforts  toward  collection  from 
the  principal  before  proceeding  against  the  guarantor.  Esberg-Bach- 
man  Leaf-Tobacco  Co.  v.  Heid  (D.  C.)  62  Fed.  962.  There  are  even 
cases  which  attempt  to  distinguish  between  guaranties  as  "absolute" 
and  "collateral."  Beebe  v.  Dudley,  26  N.  H.  249,  252,  59  Am.  Dec.  341. 
In  Reigart  v.  White,  52  Pa.  438,  the  "contract  of  suretyship"  is  spoken 
of  as  a  direct  liability  to  the  creditor.  In  Saint  v.  Wheeler  &  Wilson 
Mfg.  Co.,  95  Ala.  362,  371,  10  South.  539,  541  (36  Am.  St.  Rep.  210) 
it  is  said  that — 

"When  tbe  sponsors  for  another  assume  a  primary  and  direct  UabUit^t 
•  •  *  they  are  sureties;  but,  when  this  responsibUity  is  iecondary  and 
coUatenU  to  that  of  the  principal,  they  are  guarantors.'* 

The  difference  is  also  spoken  of  as  one  between  "original"  and  "strict 
or  collateral"  guaranties.  Nading  v.  McGregor,  121  Ind.  465,  23  N. 
E.  '283,  6  L.  R.  A.  686.  It  is  apparent,  however,  that  every  form  of 
guaranty  must  be  collateral,  because  a  guaranty  is  essentially  a  col- 
kteral  undertaking.  It  is  equally  evident  that  a  guaranty  is  always 
conditional — a  guaranty  of  payment  upon  the  principal's  nonpayment ; 
a  guaranty  of  collection  upon  his  inability  to  pay.  Indeed,  in  Kramph's 
Executrix  V.  Hatz's  Executor,  52  Pa.  525,  529,  the  court,  after  desig- 
nating the  guarantor  of  collection  a  "guarantor,"  and  the  guarantor  of 
payment  a  "surety,"  recognizes  the  fact  that  they  "both  are  (accessory 
contracts,  *  *  *  that  of  a  surety  in  sotne  sense  conditional,  as 
that  of  a  guarantor  is  strictly  so.  *  *  *  "  Despite  this  diversity 
of  terminology  there  seems  to  be  little  doubt  as  to  the  principles  to  be 
applied  in  interpreting  a  guaranty. 

Defendant  urges  that  I  should  take  into  account  the  fact  that  we  are 
dealing  Vi^ith  "business  men's  letters,"  but  that  really  signifies  no  more 
than  that  the  guaranty  should  be  read  by  the  same  standard  as  are 
other  contracts.  The  rule  that  the  liability  of  a  surety  is  to  be  "strictly" 
and  rigidly  limited  by  the  scope  and  meaning  of  the  instrument  which 
he  has  executed  is,  if  anything,  a  rule  of  liability  to  be  applied  only 
after  the  agreement  itself  has  been  interpreted  according  to  the  ordi- 
nary canons  of  construction.  Richardson  v.  Steuben  County,  226  N.  Y. 
13,  122  N.  E.  449. 

[2]  I  come,  then,  to  the  next  contention  of  defendant,  that,  since  the 
guaranty  involved  in  the  instant  case  relates  to  *T)usiness  to  be  placed," 
and  is  not  definite  as  to  "time,  quantity,  amount,  and  limit  of  obliga* 
iion,"  it  should  be  interpreted  as  a  guaranty  of  collection  rather  than 
as  one  of  payment    The  argtmient  does  not  appeal  to  me  as  sound.    It 
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might  be  persuasive  to  argue  the  unlikelihood  that  a  man  .woMld  give 
any  guaranty  in  respect  of  future  unlimited  obligations  of  ano£er. 
Since,  however,  common  experience  (including  this  very  case)  has 
shown  that  assumption  to  be  unfounded,  I  am  unable  to  understand 
why  a  guarantor  of  future  unlimited  liabilities  may  not  be  as  willing  to 
assure  payment  as  collection.  Guaranties  of  future  liabilities  were  at 
one  time  the  subject  of  serious  controversy  in  respect  of  the  question 
of  consideration.  White  v.  Woodward,  5  C.  B.  810  (1848).  Again  the 
futurity  of  the  obligation  was  a>  troublesome  factor  in  determining 
whether  the  engagement  of  the  alleged  guarantor  was  collateral — i.  e., 
to  answer  for  the  debt  of  another — or  not.  See  Jones  v.  Cooper,  1 
Cowp.  227;  Mountstephen  v.  Lakeman,X.  R.  5  Q.  B.  613,  Id.,  L.  R.  7 
Q.  B.  196;  Lakeman  v.  Mountstephen,  L.  R.  7  H.  L.  17;  Crystal  Pal- 
ace Gas  Co.  V.  Smith,  De  Colyar's  County  Court  Cases,  38 ;  Burkmire 
V.  Darnell,  6  Mod.  248  (1705);  Birkmyr  v.  Darnell,  1  Salk.  27;  Id.,  2 
Ld.  Raym.  1087. 

This  question,  however,  arose  from  the  requirement  of  the  statute  of 
frauds  that  a  guaranty  must  be  in  writing  and  the  consequent  necessity 
of  determining  whether  the  contract  at  issue  was  collateral  to  some 
other  person's  obligation.  The  fact  that  the  engagement  concerned 
goods  to  be  purchased  in  the  future  or  an  unlimited  amount  of  goods 
was  never  regarded  as  having  any  bearing  upon  the  question  whether 
the  guaranty  was  one  of  payment  or  of  collection.  Upon  the  further 
argument  with  which  I  have  been  favored  by  counsel  for  both  parties 
it  was  suggested  on  behalf  of  defendant  that  there  might  be  a  marked 
difference  in  the  nature  of  the  defenses  available  as  matter  of  law  in  the 
respective  cases  of  a  guarantor  of  collection  or  of  payment.  I  take  it 
from  defendant's  supplemental  brief  that  this  point  hsis  been  abandoned. 

Defendant's  counsel  now  stresses  the  consideration  that  (1)  the  mere 
time  when  the  guarantor's  obligation  becomes  due — as  between  the 
two  kinds  of  guaranty — is  an  element  of  advantage  to  the  guarantor- 
of  collection  which  should  be  given  due  weight  in  the  process  of  in- 
terpretation ;  and  (2)  that  as  under  the  law  of  this  state  a  guarantor 
may  not  avail  of  counterclaims  existing  against  the  creditor  in  favor  of 
the  principal  debtor,  whether  arising  out  of  the  transaction  to  which 
the  guaranty  is  collateral  or  any  other  transaction,  it  is  the  natural 
presumption  that  a  contract  of  guaranty  is  intended  to  be  a  guaranty 
of  collection.  He  argues  that  it  is  reasonable  to  assume  that  any  guar- 
antor would  desire  to  be  favored  by  the  human  element  in  the  transac- 
tion, namely,  that  as  the  creditor  must  first  exhaust  his  means  of  col- 
lection against  the  principal  the  latter  would  in  the  natural  course  of 
human  probabilities  endeavor  to  reduce  the  amount  of  recovery  against 
him  by  every  defense  and  counterclaim  available  to  him.  This  ar- 
gument, it  will  be  observed,  is  not  directed  toward  establishing  any 
fundamental  distinction  between  a  guaranty  of  collection  and  a  guar- 
anty of  payment  as  matter  of  law,  but  toward  pointing  out  the  practi- 
cal difference  to  the  guarantor  as  between  the  two  classes  of  contract 
The  difference  in  respect  of  mere  time  of  pa3rment  which  I  have  already 
adverted  to  is  self-evident.  It  is  also  true  that  in  the  course  of  human 
experience  a  guarantor  of  collection  may  faidy  rely  on  the  interposi- 
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tion  by  Ihe  principal  debtor  of  every  element  available  to  him  to  reduce 
the  amount  of  his  liability,  although  such  reductions  could  not  be  plead- 
ed by  the  guarantor  himself. 

The  argument,  however,  when  pursued  to  its  logical  conclusion  is 
not  so  much  directed  to  the  instant  case  as  against  the  entire  law  of 
guaranty  in  this  respect.  The  courts  might  possibly  from  the  outset 
have  regarded  a  contract  of  guaranty  as  an  assurance  to  the  creditor 
that  he  would  ultimately  receive  the  credit  to  which  he  was  entitled 
under  the  contract  guaranteed,  but  that  such  ultimate  credit  should  be 
determined,  not  simply  as  a  result  of  this  single  transaction,  but  as 
the  net  result  of  all  the  then  existing  relations  between  the  creditor 
and  debtor.  The  necessary  corollary  of  such  an  interpretation  would 
have  been  to  make  available  to  the  guarantor  not  only  every  defense  in 
favor  of  the  principal  in  the  immediate  transaction,  but  all  his  counter- 
claims arising  out  of  that  transaction  and  out  of  all  other  pending 
transactions  of  the  principal  with  the  creditor.  The  actual  develop- 
ment of  the  law  has,  however,  been  just  the  contrary.  In  this  state, 
as  recognized  by  defendant,  the  tendency  has  been  to  limit  the  guaran- 
tor to  matters  of  strict  defense  available  to  the  principal.  Gillespie  v. 
Torrance,  25  N.  Y.  306,  82  Am.  Dec.  355 ;  Newton  v.  Lee,  139  N.  Y. 
332,  34  N.  E.  905.  See,  also,  the  interesting  sidelight  from  the  civil 
law  indicated  m  Putnam  v.  Schuyler,  4  Hun,  166,  170,  171.  And  such 
in  substance  is  the  general  law  on  that  subject  as  expounded  by  the 
cases  and  the  text-books. 

The  rule  may  be  harsh  as  against  the  guarantor  and  it  may  have  led 
to  a  tendency  in  some  jurisdictions,  as,  for  example,  Pennsylvania,  to 
construe  guaranties,  where  that  interpretation  is  possible,  as  guaranties 
of  collection  rather  than  of  payment.  As  I  have  indicated  above,  how- 
ever, the  argument  is  rather  a  protest  against  the  general  trend  of  the 
development  of  the  law  of  guaranty  in  this  respect  than  a  practical 
rule  of  construction  of  the  contract  in  the  instant  case.  My  conclusion 
is  that  there  exists  no  authority,  at  least  in  this  jurisdiction,  for  con- 
struing the  guaranty  under  consideration— clear  and  unequivocal  in 
its  terms — as  anything  other  than  what  the  parties  have  in  words  ex- 
pressed it  to  be,  namely,  a  guaranty  of  payment. 

Motion  denied,  with  costs.    Ordered  accordingly. 


(118  Misc.  Rep.  443) 

ECKER  V.  MYER. 

(City  Court  of  New  York.    April,  1922.) 

Execution  ^=:>402— Mandatory  order  granted  to  compel  Insurance  company  to  pay 
cash  surrender  value  of  policy  on  judgment  debtor's  life  to  receiver. 

Where  Judgment  debtor  has  absolute  power  of  directioa  over  policy  <rf 
insurance  on  his  life,  the  cash  surrender  value  thereof  should  be  consider- 
ed as  in  the  possession  of  a  mere  custodian,  the  insurance  company,  and 
nndpr  Civil  Practice  Act,  i  793,  a  mandatory  order  to  compel  payment 
of  cash  surrender  value  to  the  receiver  in  supplementary  proceedings  as 

^s>For  other  «aBM  see  same  topic  A  KBT-NUMBBR  in  «I1  KeF-Numbered  Digosts  k  Indexes 
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to  the  Judgment  debtor  will  be  granted  on  the  Judgment  creditor's  proper 
application  therefor,  In  view  o£  section  792. 

Action  by  Stephtti  G.  Eckcr  against  Abraham  A.  Myer.  On  ap- 
plication for  mandatory  order.    Mandatory  order  signed. 

Eugene  Ytiells,  of  New  York  City,  for  creditor. 

Alexander  &  Green,  of  New  York  City  (Peter  C.  Mann,  of  New 
York  City>  of  counsel),  for  Equitable  Life  Assur.  Soc.  of  the  United 
States. 

LA  FBTRA,  J.     Following  my  opinion  in  this  matter  (Ecker  v. 

Myer,  118  Misc.  Rep.  356,  194  N.  Y.  Supp.  320),  two  orders  have  been 

'  presented  to  me  for  signature,  one  permissive  and  the  other  mandatory. 

Section  792  of  the  Civil  Practice  Act  provides  for  a  permissive  order, 
and  limits  the  application  to  one  made^  ''before  the  appointment  of  a 
receiver."  Here  the  application  is  by  a  creditor  to  compel  an  insurance 
company  to  pay  the  cash  surrender  value  of  a  policy  of  life  insurance 
to  a  receiver. 

The  sole  question  now  is :  Should  a  mandatory  order  issue  pursuant 
to  the  provisions  of  section  793  of  the  Civil  Practice  Act?  That  sec- 
tion is  the  same,  save  for  slight  changes  in  the  transposition  of  words 
and  minor  ones  in  punctuation,  as  was  section  2447  of  the  Code  of 
Civil  Procedure.  The  latter  section  (adopted  and  incorporated  in  th^ 
Code  of  Civil  Procedure  by  Laws  1880,  c.  178)  was  a  revision  of  sec- 
tion 297  of  the  old  Code  of  Procedure  (Laws  1851,  c.  479),  originally 
section  252  (Laws  1848,  c.  379).  It  has  uniformly  been  held  an  order 
would  lie  under  said  section  297  to  compel  payment  by  a  third  party  of 
a  debt  due  to  a  judgment  debtor.  Durand  v.  Hankerson,  39  N.  Y.  287, 
296;  Lynch  v.  Johnson,  48  N.  Y.  27,  affirming  46  Barb.  56;  Alexander 
V.  Richardson,  30  N.  Y.  Super.  Ct.  63;  People  ex  rel.  Williams  v. 
Hulburt,  5  How.  Prac.  446;  Comine:  v.  Tookcr,  5  How,  Prac.  16; 
Locke  V.  Mabbett,  3  Abb.  Dec.  68.  Then  followed  West  Side  Bank  v- 
Pugsley,  47  N.  Y.  368,  372,  374,  where  the  court  in  the  course  of  its 
opinion  sought  to  limit  the  remedy  by  confining  it  to  property  other 
than  debts  and  choses  in  action,  whereas  the  denial  by  the  bank  of  the 
indebtedness  was  sufficient  to  defeat  the  order  and  leave  the  fimd  sub- 
ject to  an  action  at  the  hands  of  a  receiver.  The  dictum  seems  to  have 
been  followed  by  the  text-writers  and  in  Grand  Lodge,  Knights  of 
Pythias,  v.  Manhattan  Sav.  Inst,  12  Misc.  Rep.  626,  34  N.  Y.  Supp. 
253,  referred  to  in  my  former  opinion. 

Such  a  limited  interpretation  is  not  to  be  given  to  the  present  section 
793  of  the  Civil  Practice  Act.  In  Stehli  Silks  Corp.  v.  Kleinberg,  200 
App.  Div.  16,  192  N.  Y,  Supp.  284,  the  purpose  of  the  new  act  is 
clearly  enunciated,  from  which  I  quote : 

"In  order  to  glTe  tbe  Ctvil  Practice  Act  the  effect  which  Its  passa^  was 
Intended  to  secure,  it  must  be  applied  ia  a  broad  and  liberal  Spirit,  and  its 
proYislons  must  not  be  restricted  by  a  forced  and  narrow  interpretation,  based 
on  the  lao^age  of  former  sections  In  the  Code  of  CHvll  Procedure,  which  have 
been  totaUy  superseded  by  the  later  legislation." 

Section  793  more  carefully  defines  the  remedy  than  di4  section  i97 
of  the  older  Code.    Under  it  the  directory  order  may  issue,  either 
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where  "the  judgment  debtor  has  in  his  possession  or  under  his  control 
money  or  other  personal  property  belonging  to  him,"  or  where  "one 
or  more  articles  of  personal  property  capable  of  delivery,  his  right  to 
the  possession  whereof  is  not  substantially  disputed/*  are  in  the  posses- 
sion of  or  under  the  control  of  another  person.  The  section  refers, 
not  only  to  money  in  the  possession  of  the  debtor,  but  also  to  money 
"imder  his  control,"  and  authorizes  a  direction  to  the  debtor  "or  other 
person"  to  make  immediate  payment.  See  my  opinion  in  O'Neil  v. 
Russel,  N.  Y.  L.  J.  Oct.  31,  1919.  In  so  far  as  proceedings  supplemen- 
tary to  execution  are  concerned,  the  cash  surrender  value  of  the  life 
insurance  policy  should  be  considered  as  in  .the  possession  of  a  mere 
custodian.  The  debtor  had  the  absolute  power  of  direction  over  the* 
fund.  Except  for  the  restraining  order,  he  could  have  collected  the 
amount  due,  or  otherwise  have  disposed  of  the  fund  at  will.  To  now 
direct  payment  is  but  to  carry  out  the  purpose  of  the  restraining  por- 
tion of  the  order. 

The  fear  expressed  in  West  Side  Bank  v.  Pugsley,  supra,  of  a  revival 
of  the  justly  condemned  remedy  of  imprisonment  for  debt,  is  safely 
guarded  in  the  present  enactment,  but  the  power  should  be  exercised 
with  due  caution.  Where  the  amount  of  the  indebtedness  is  disputed 
or  uncertain  or  doubt  exists  as  to  the  ability  to  make  payment,  the  ap- 
plication should  be  denied.  In  Corpus  Juris  (volume  23,  p.  867)  the 
rule  is  stated  as  f  dlows : 

"An  order  to  apply  money  or  property  to  the  satisfaction  of  the  Judgment 
can  be  made  only  when  it  is  satisfactorily  shown  that  the  debtor  or  a  third 
person  has  money  or  property  so  applicable  or  has  control  of  the  same,  and  is 
able  at  the  time  of  the  order  to  comply  with  it" 

In  Kenney  v.  South  Shore  Natural  Gas  &  F.  Co.,  201  N.  Y.  89,  92, 
93,  94  N.  E.  606,  607,  the  court  said: 

"Under  section  2447  of  the  Code  of  Civil  Procedure,  where  it  appears  from 
the  testimony  taken  in  supplementary  proceedings  that  a  person  has  in  his 
possession  or  under  his  control  money  or  other  property  belonging  to  the  Judg- 
ment debtor,  an  order  may  be  made  directing  such  person  immediately  to  pay 
the  money  or  deliver  the  property  to  the  sheriff,  or  to  the  receiver  in  supple- 
mentary proceedings  in  case  one  has  been  appointed.  Such  an  order  can  be 
made»  however,  only  when  the  Judgment  debtor's  right  to  the  possession  of 
the  money  or  property  is  not  substantially  disputed.  If  there  is  a  real  con- 
troversy In  this  respect,  it  cannot  be  settled  in  supplementary  proceedings, 
but  must  await  determination  in  an  appropriate  action.  Rodman  v.  Henry, 
17  N.  Y.  432 ;  Barnard  v.  Kobbe,  54  N.  Y.  516.  •  ♦  •  It  has  long  been  a 
feature  of  our  procedure  supplementary  to  execution  that  no  summary  order 
shall  be  made  therein  for  the  application  of  money  or  property  to  the  pay- 
ment of  the  Judgment,  unless  the  Judgment  debtor's  right  to  the  Immediate 
iwssession  of  such  money  or  property  is  substantially  undisputed." 

The  purpose  of  the  section  is  to  reward  the  diligent  creditor,  to  pro- 
vide a  summary  method  of  applying  funds  and  property  towards  the 
satisfaction  of  judgments,  and  thus  to  avoid  the  resort  to  further  ac- 
tion where  the  title  to  the  property  is  not  substantially  disputed.  Upon 
this  motion  no  question  arises  as  to  the  title  to  the  fund  or  of  the  ability 
of  the  tibird  party  to  pay.    Mandatory  order  signed. 

Ordered  accordingly. 
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ai9  Misc.  Rep.  1) 

KNICE  V.  HEDGES. 

(Supreme  Conrt,  Trial  Term,  New  York  County.    June  19,  1922.) 

New  trial  «c942 (2)— Juror's  failure  to  Inform  oounsel  that  father  had  been  Ib- 
Jared  i«  railroad  aooident  held  ooBoealment,  oonetitutlno  o<^<^und  for  oetting 
aside  verdict 

In  action  for  injuries  sustained  in  railroad  accident,  failure  of  juror 
to  inform,  couns^,  on  e:^aminatlon  of  Jurors»  that  his  father  had  been 
injured  in  a  railroad  accident,  though  other  Juror  had  been  excused  when 
he  stated  that  he  had  a  sister  who  had  been  so  injured,  held  ground  for 
setting  aside  verdict 

Action  by  Mary  Knice  against  Job  Hedges,  as  receiver,  etc.  On 
motion  to  set  aside  verdict.    Granted. 

Samuel  Deutsch,  of  New  York  City,  for  plaintiff. 
Winthrop  &  Stimson,  of  New  York  City  (Paul  A*  McQuaid,  of 
New  York  City,  of  counsel),  for  defendant. 

NEWBURGER,  J.  This  is  an  application  to  set  aside  a  verdict. 
Upon  an  examination  of  the  jurors  in  this  case  it  appears  that  one 
Lyons  was  accepted  by  both  parties  and  sworn.  Subsequently  this  ju- 
ror was  again  called  in  the  case  of  Barskop  v.  Dry  Dock,  East  Broad- 
way &  Battery  Railroad  Company,  when  he  was  again  interrogated  by 
the  counsel  in  that  case,  and  stated  very  frankly  that  his  fadier  had 
been  injured  in  a  railroad  accident,  whereupon  he  was  excused. 

In  the  case  at  issue  he  did  not  make  this  statement,  although  ques- 
tions were  asked  by  counsel  as  to  whether  any  of  the  jurors  had  been 
or  were  interested  in  any  negligence  action,  or  had  any  relative  who  h&d 
been  injured.  Upon  an  examination  conducted  by  me,  this  juror  was 
interrogated  both  by  counsel  in  the  case  and  myself,  and  he  claimed 
that  he  did  not  hear  any  question  asked  of  that  kind ;  that  he  was  not 
prejudiced  and  did  not  attempt  to  conceal.  Another  juror  stated  that 
he  had  a  sister  who  had  been  injured  and  was  excused.  It  was  the  duty 
of  the  juror  to  have  informed  counsel  of  the  fact  that  his  father  had 
been  injured,  although  the  question  may  not  have  been  directed  to  him. 
His  failure  to  do  so  was  concealment.  I  do  not  charge  the  juror  with 
any  corrupt  act  in  maintaining  silence.  It  has  been  repeatedly  held 
that  such  conduct  was  prejudicial  to  the  interests  of  the  defendant. 
See  McGarry  v.  City  of  Buffalo,  24  N.  Y.  Supp.  16;  ^  Slater  v.  United 
Traction  Co.,  172  App.  Div.  404,  157  N.  Y.  Supp.  909;  Baccelli*v. 
Booth,  75  Misc.  Rep.  260,  133  N.  Y.  Supp.  343;  Harris  v.  Eclipse 
Light  Co.,  114  Misc.  Rep.  399,  186  N.  Y.  Supp.  533. 

The  motion  to  set  aside  the  verdict  must  be  granted.  Settle  order 
on  notice. 

Ordered  accordingly. 

iReiwrted  In  full  in  the  New  TorV  Supplement;    reported  as  a  memo- 
randum decision  without  opinion  In  70  Hun,  597. 
194N.Y.S.— 42 
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(201  App.  Div.  575) 

GREENSPAN  et  aJ.  v.  YAPLE  et  al. 

(Supreme  Court.  Appellate  Division,  Third  Department    May  24,  1922.) 

1.  Daeds  <$=s> 1 38— "Reservation"  and  "exceptions''  defined. 

A  "reservation"  is  something  taken  back  out  of  that  which  is  granted, 
while  an  "exception"  is  some  part  of  the  estate  not  granted  at  all.  A 
reservation  is  never  of  any  part  of  the  estate  itself,  but  of  something  is- 
suing out  of  It;  some  easement  or  right  to  be  exercised  in  relation  to  the 
estate,  as  a  right  to  use,  or  occupy,  or  to  take  away  timber. 

[Ed.  Note. — For  other  detinitlons.  see  Words  and  Phrases,  First  and 
Second  Series,  Exception  (in  Deed);    Reservation.] 

2.  Waters  and  water  courses  4S=s>  1 56 (4)— Exception  of  deed  held  to  be  of  entire 

pond. 

Where  a  grantor  described  lands  in  a  deed  by  two  descriptions,  and  in 
the  first  conveyed  a  parcel  known  as  lot  16,  containing  155  acres  of  land, 
Including  nearly  the  whole  of  a  pond,  "which  pond  is  not  hereby  conveyed 
and  sold,"  the  grantor  did  not  grant  or  sell  the  pond. 

3.  Deeds  ^=»90-^Rules  of  construction  not  resorted  to,  wliere  words  unamblgnous. 

Where  there  is  no  ambiguity  in  the  words  used  In  a  deed,  the  court 
does  not  avail  itself  of  rules  of  construction  or  of  Implied  intent  to  de- 
termine the  effect  of  the  grant. 

4.  Boundaries  4g=s>l4— Land  bounded  by  hioh-water  mark  does  not  extend  beyond 

mark. 

Where  land  was  conveyed,  bounded  by  the  high-water  mark  as  of  the 
time  when  the  deed  was  given,  it  does  not  extend  beyond  such  hi^-water 
mark. 

5.  Boundaries  ^=»37 (4)— Finding  a  strip  of  land  between  higb-water  mark  of  a 

pond  at  different  dates  when  land  bounded  by  It  was  conveyed  not  sustained. 

Evidence  held  not  to  sustain  finding  that  there  was  a  strip  of  land  as 
claimed  between  high-water  mark  of  a  pond  at  difTerent  dates  when 
.     land  bounded  by  such  pond  was  conveyed. 

6.  Evidence  <$=>iO(5)-^Common  knowledge  that  draining  swamps  lessens  streams 

and  ponds. 

It  is  a  matter  of  c<Mnmon  knowledge  that,  with  the  clearing  of  lands  and 
draining  of  swamps,  fresh-water  streams  and  ponds  have  perceptibly 
lessened  in  size,  and  their  water  line,  except  in  freshet  periods,  have 
perceptibly  lowered. 

Appeal  from  Supreme  Court,  Sullivan  County. 

Action  by  Hyman  Greenspan  and  others  against  Frank  Yaple  and 
another,  rrom  a  judgment  of  the  Supreme  Court  (189  N.  Y.  Supp. 
115)  for  plaintiffs  for  $122.11  costs,  and  restraining  defendants  from 
entering  on  lands  described  in  said  judgment,  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

John  D.  Lyons  and  Nellie  Childs  Smith,  both  of  Monticello,  for*  ap- 
pellants, 
Ellsworth  Baker,  of  Hurleyville,  for  respondents, 

VAN  KIRK,  J.  The  plaintiffs  allege  that  they  are  the  owners  of 
Sheldrake  pond  and  entitled  to  its  absolute  control  and  possession ;  that 
the  defendants  occupy  the  John  Hannon  property,  which  lies  upon  the 

^=:»For  other  oases  see  same  topio  A  KSY-NUMBBR  In  all  Key-Numbered  DigesU  A  Indexes 
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easterly  side  of  the  pond,  the  boundary  line  of  which  at  the  pond  is 
high-water  mark;  that  defendants  are  using,  in  violation  of  plaintiffs' 
rights,  the  waters  of  the  pond  for  bathing  and  boating;  and  ask  that 
the  defendants  be  restrained  from  so  using  the  pond.  The  plaintiffs 
(as  well  as  the  defendants)  are  the  grantees  by  mesne  conveyances  of 
Henry  *Cruger,  who-  in  1814  conveyed  to  Henry  D.  Schoonmaker  all 
the  lands  surrounding  Sheldrake  pond.  The  plaintiffs  have  no  other 
or  greater  rights  than  were  conveyed  to  Schoonmaker.  In  describing 
the  lands  in  that  deed  Cruger  used  two  descriptions.  In  the  first  de- 
scription is  the  following: 

"AU  that  certain  piece  or  parcel  of  land  situate,  lying,  and  being  in  the 
town  of  ThompsonvlUe,  county  of  SuUivan  and  state  of  New  York,  known  as 
lot  No.  16  in  subdivision  No.  4  of  tbe  Hardenbur^  patent,  containing  one 
hundred  and  flfty-flve  acres  of  land,  including  nearly  the  .whole  of  Sheldrake 
pond,  which  pond  is  not  hereby  conveyed  and  sold,  but  reserved  for  the  use 
and  benefit  of  all  the  lots  and  farms  contiguous  thereto." 

[1]  The  word  "reserved,"  used  here,  has  not  the  ordinary  meaning 
of  the  word  "reserved"  in  deeds.  A  reservation  is  something  taken 
back  out  of  that  which  is  granted,  while  an  exception  is  of  some  part 
of  the  estate  not  granted  at  all.  A  reservation  is  never  of  any  part  of 
the  estate  itself,  but  of  something  issuing  out  of  it;  some  easement  or 
right  to  be  exercised  in  relation  to  the  estate,  as  a  right  to  use  or 
occupy,  or  to  take  away  timber  therefrom.  Craig  v.  Wells,  11  N.  Y. 
315 ;  Blackman  v.  Striker,  142  N.  Y.  555,  561,  37  N.  E.  484;  18  C  J. 
340;  §  339. 

[2,3]  By  the  above  expression,  quoted  from  the  deed,  the  grantor 
did  not  reserve  something  from  that  which  he  granted ;  he  did  not  grant 
or  sell  the  pond.  In  connection  with  his  statement  that  the  pond  is  not 
conveyed  or  sold,  he  uses  an  expression  declaring  his  intention  to  dedi- 
cate the  pond  to  the  nse  of,  or  to  consent  to  its  use  by,  the  owners  of 
property  contiguous  thereto.  When  there  is  no  ambiguity  in  the  words 
used,  the  court  does  not  avail  itself  of  rules  of  construction,  or  of  im- 
plied intent  to  determine  the  effect  of  the  grant.  People  ex  rel.  Bum- 
ham  V.  Jones,  112  N.  Y.  597,  604,  20  N.  E.  577.  If  there  could  be  any 
doubt  as  to  the  meaning  of  this  part  of  the  deed,  the  last  clause  at  the 
end  of  the  second  description,  which  conveys  the  lands  adjoining  the 
pond  in  lot  No.  21  in  subdivision  No.  4,  dispels  it.    The  expression  is: 

"The  whole  amount  of  property  hereby  bargained,  conveyed  and  sold 
being  one  hundred  acres  In  lot  No.  16  and  fifty  acres  of  lot  21.'* 

In  the  first  description  there  was  included  in  the  boundary  lines  155 
acres,  and  Sheldrake  pond  covered  about  55  acres.  In  the  second 
description  the  outlines  of  the  land  included  50  acres,  within  which 
were  6  acres  under  Sheldrake  pond.  So  that  this  last  expression  de- 
clares that  the  property  conveyed  and  sold  is  the  amount  of  land  in- 
cluded in  the  first  description,  less  the  acreage  under  the  pond,  and  in 
the  second  description  includes  6  acres  of  the  pond.  That  portion  of 
the  pond  within  lot  No.  16  was  not  conveyed  by  Cruger.  Cruger  never 
conveyed  this  land  under  the  pond  in  lot  No.  16,  nor  have  his  heirs  at 
law  or  devisees  so  conveyed ;  those  heirs  or  devisees  now  own  it.    If  the 
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expression  in  the  deed,  "but  reserved  for  the  use  and  benefit  of  all  the 
lots  and  farms  contiguous  thereto/'  had  the  eflfect  of  giving  to  Schoon- 
maker  the  privilege  of  using  the  pond,  that  privilege  would  not  be  ex- 
clusive, and  could  not  be  the  foundation  of  the  claim  made  in  this 
action.  The  grantor  had  a  perfect  right  to  sell  the  lands  around  the 
pond,  and  not  sell  the  pond.  The  owner  of  land  ^need  not  voluntarily 
grant  to  a  purchaser  more  than  he  wishes  to  grant.  A  right  of  way 
over  the  pond  is  not  a  necessity  to  the  contiguous  land,  and  it  was  a 
matter  of  his  own  choice  whether  or  not  he  should  reserve  over  con- 
tiguous lands  an  approach  to  the  pond  for  himself  or  others. 

[4]  The  defendants,  their  lessors,  or  the  predecessors  of  the  lessors, 
liave  never  acquired  by  adverse  possession,  or  because  the  owner  of  the 
pond  has  slept  upon  his  rights,  any  right  to  the  use  and  occupation  of 
the  p6nd.  Commonwealth  Water  Co.  v.  Brunner,  175  App.  Div.  153, 
161  N.  Y.  Supp.  794.  The  Hannon  property,  now  occupied  by  defend- 
ants, lies  on  the  easterly  side  of  the  pond.  It  is  bounded  by  high-water 
mark  of  the  pond  as  of  the  time  when  the  deeds  were  given,  and  does 
not  extend  beyond  such  high-water  mark.  People  ex  rel.  Bumham  v. 
Jones,  supra;  Halsey  v.  McCormick,  13  N.  Y.  296,  298. 

[5]  The  trial  court  held  that  plaintiffs  might  have  an  injunction  be- 
cause, after  the  Cruger  deed  and  before  the  deeds  of  the  Hannon  prop- 
erty in  1877,  the  pond  had  been  raised  by  a  dam  constructed  in  the 
outlet ;  that  the  descriptions  in  the  deeds  to  the  Hannon  property  show 
that  the  property  conveyed  was  bounded  by  high-water  mark  of  the 
'  pond  as  raised  by  this  later  dam ;  that  therefore  there  was  a  strip  of 
land  or  collar  about  this  pond,  between  high-water  mark  in  1814  and 
high-water  mark  as  fixed  by  the  later  dam,  which  belonged  to  these 
plaintiffs,  having  been  conveyed  in  the  Cruger  deed,  and  not  having 
been  conveyed  in  the  deeds  to  the  Hannon  properly  in  1877 ;  that  over 
this  strip  of  land  the  defendants  cannot  pass  without  committing  a 
trespass;  that  the  plaintiffs  had  no  adequate  remedy  at  law  for  such 
trespass,  and  were  therefore  entitled  to  the  restraining  order.  The 
court  does  not  attempt  to  fix  the  width  of  this  strip ;  but,  because  it 
finds  there  was  a  strip,  either  narrower  or  wider;  lying  at  some  point 
between  here  and  there,  the  defendants  could  not  pass  from  here  to 
there.  The  boundaries  of  this  strip  are  nowhere  fixed  and  could  uot  be 
marked. 

[B]  I  do  not  find  any  evidence  in  the  case  justifying  the  finding  of 
fact  that  such  a  strip  exists.  There  was,  of  course,  no  witness  who 
knew  the  condition  of  this  pond  in  1814;  no  one  who  knew  when  the 
first  dam  in  the  outlet  was  built,  and  whether  or  not  the  present  dam 
is  higher  or  lower  than  the  old  dam,  and  whether  or  not  it  holds  the 
water  at  a  higher  level  than  it  stood  when  at  its  normal  height  in  1814, 
or  whether  there  was  a  dam  in  1877,  when  this  Hannon  land  was  deed- 
ed. There  was  some  testimony  that  there  had  been  mills  upon  this 
outlet  for  many  years ;  that  there  were  the  remains  of  art  cJd  dam. 
Although  those  remains  apparently  show  a  dam  lower  than  the  pres- 
ent dam,  there  is  no  evidence  upon  which  the  court  cap  say  this 
is  the  fact,  or  that  the  old  dam  still  held  water  in  1877,  or  when  the 
present  dam  was  built.  It  is  a  matter  of  common  knowledge  that,  with 
the  dearing  of  lands  and  draining  of  swamps,  fresh-water  streams  and 
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ponds  of  the  state  have  perceptibly  lessened  in  size  and  their  water  line, 
except  in  freshet  periods,  has  perceptibty  lowered, 

Thegrounds  upon  which  the  plaintiffs  have  rested  are  most  techni- 
cal. The  plaintiffs  have  no  right  to  the  exclusive  use  of  Sheldrake 
pond.  They  cannot  point  out  to  any  person  when  he  goes  upon  and 
when  h^  leaves  the  alleged  strip  of  land  around  the  present  edge  of 
the  pond.  They  are  in  no  sense  injured,  except  in  their  technical  rights, 
when  a  person  passes  over  this  elusive  strip,  if  there  be  one.  In  order 
to  justify  the  relief  that  has  been  granted  here,  there  should  be  satis- 
factory proof  that  such  a  strip  exists. 

We  disapprove  of  the  finding  that  there  is  a  strip  of  land  around  tlie 
lake  between  high-water  mark  in  1814  and  high-water  mark  in  1877, 
belonging  to  plaintiffs.  But  it  does  not  appear  in  the  record  whether 
the  Hannon  property  fronts  on  the  6  acres  in  lot  No.  21  or  is  in  lot  No. 
16,  If  it  fronts  on  the  6  acres,  the  defendants  could  not  get  upon  the 
pond  from  their  lands  without  trespassing  upon  these  lands  of  plain- 
tiffs. If,  however,  it  lies  in  lot  No.  16,  the  defendants  may  pass  freely 
from  their  land  upon  the  pond.  The  location  of  the  Hannon  property 
should  be  shown. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to  ap- 
pellants to  abide  the  event.    All  concur;  KILEY,  J.,  in  the  result. 

The  court  disapproves  of  the  findings  of  fact  numbered  fourth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth,  and  thirteenth. 


(201  App.  Dlv.  698) 

ROLLE  V.  ROLLE, 

(Supreme  CJourt,  Appellate  Division,  Urat  Department.    June  16,  1922.) 

DIvoroe  ^=s>9— Defendant  may  counterclaim  for  absolute  divoroe  for  adultery 
oommined  In  another  state,  where  both  parties  resided. 

In  wife's  separation  action,  the  husband  could  counterclaim  for  absolute 
divorce  because  of  her  adultery  committed  in  another  state,  where  the 
.  parties  resided  before  they  became  residents  of  New  York,  for,  In  Code 
Olv.  Proc.  1 1770,  the  restriction  of  the  right  to  counterclaim  for  adultery  to 
a  cause  of  action  arising  under  section  1756,  which  aUowed  divorce  for 
adultery  in  certain  cases  only,  depending  on  residence  or  marriage  within 
New  York,  was  removed  by  Civil  Practice  Act,  ^  1168,  which  in  re-enacting 
Code  C5iv.  Ptoc.  f  1770  allows  defendant  to  counterclaim  "a  cause  of 
action  for  divorce  or  separation,"  and  fails  to  restrict  the  right  to  counter- 
claim for  adultery  to  cases  enumerated  In  Civil  Practice  Act,  {  1147,  which 
re-enacts  Code  Civ.  Proc,  f  1756. 

Laughlln,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Mae  Rolle  against  Edward  F.  Rolle.  From  so  much  ot 
an  order  of  the  Supreme  Court  as  denied  defendant's  motion  to  serve 
and  file  an  amended  answer,  setting  up  facts  contained  in  defendant's 
proposed  answer  by  way  of  counterclaim,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Argued  before,  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 
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Henry  D.  Hamilton,  of  New  York  City  (William  T.  Collins,  of  New 
York  City,  of  counsel,  and  Benjamih  F.  Schreiber  and  Sidney  Abrams, 
both  of  New  York  City,  on  the  brief),  for  appellant. 

John  M.  Scoble,  of  New  York  City  (Gilbert  E.  Roe,  of  New  York   • 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  is  brought  by  a  wife  for  a  separation.  The 
husband  moves  to  be  allowed  to  amend,  by  interposing  as  a  defense 
and  counterclaim  the  acts  of  aduhery  of  the  wife  committed  in  Chicago, 
where  the  parties  were  married  and  resided  before  they  became  resi- 
dents of  this  state,  knowledge  of  which  acts  he  acquired  after  his  an- 
swer was  served.  The  court  granted  the  motion  to  allow  the  defense, 
but  denied  the  right  to  counterclaim  for  an  absolute  divorce. 

The  restriction  upon  the  right  to  maintain  an  actiotv  for  divorce  (Civ- 
il Practice  Act,  §  1147)  is  not  applicable  to  a  counterclaim  (Id.  §  1168). 
Section  1770  of  the  Code  of  Civil  Procedure,  from  which  section  1168 
of  the  Civil  Practice  Act  was  derived,  limited  the  right  to  counterclaim 
to  "a  cause  of  action  against  the  plaintiff  and  in  favor  of  the  defendant 
arising  under  either  of  said  articles"  of  the  Code  of  Civil  Procedure, 
the  grounds  of  which  were  specified  in  sections  1756  and  1762  of  the 
Code;  while  section  1168  of  the  Civil  Practice  Act  provides: 

"Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or 
wife,  a  cause  of  action  for  divorce  or  separation  against  the  plaintiff  and  In 
favor  of  the  defendant  may  be  interposed  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim." 

Thus  the  limitation  contained  in  the  Code  of  Civil  Procedure  is  re- 
moved. The  reason  for  restricting  the  right  to  bring  the  action  to 
residents  at  the  tinte  the  offense  was  committed  does  not  obtain  in  the 
case  of  a  counterclaim. 

In  this  case  the  parties  are  both  domiciled  in  this  state,  which  is  also 
the  last  matrimonial  domicile.  The  plaintiff's  cause  of  action  arises 
out  of  the  marital  relation.  If  the  defendant's  allegations  are  true,  he 
has  a  cause  of  action  imder  the  laws  of  this  state  for  a  divorce  dis- 
solving the  marital  relation.  The  requirement  as  to  residence  is  not 
an  element  of  the  cause  of  action,  but  a  limitation  upon  the  right  to 
maintain  the  action  in  this  state.  The  court  having  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  action  should  dispose  of  all  the 
rights  and  liabilities  of  the  parties,  and  should  not,  where  the  defend- 
ant has  been  brought  into  court,  send  him  out  to  prosecute  his  action 
in  another  jurisdiction. 

The  right  of  a  defendant  tb  counterclaim  or  bring  a  cross-bill,  ac- 
cording to  the  practice  of  the  various  jurisdictions,  when  an  action  has 
been  commenced  against  him,  although  he  could  not  have  brought  an 
action  for  such  relief,  has  been  repeatedly  recognized  in  other  juris- 
dictions. Abele  v.  Abele,  62  N.  J.  Eq.  644,  50  Atl.  686;'  Clutton  v. 
Clutton,  108  Mich.  267,  66  N.  W.  -52,  31  L.  R.  A.  160;  Jenness  v.  Jen- 
ness,  24  Ind.  355.  87  Am.  Dec.  335 :  Sterl  v.  Steri,  2  111.  App.  223 ; 
Pine  V.  Pine,  72  Neb.  463,  100  N.  W.  938,  9  Ann.  Cas.  1198.  In  our 
state,  although  a  foreign  stock  corporation,  other  than  a  moneyed  cor- 
poration, cannot  maintain  an  action  on  a  contract  made  in  this'  state. 
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unless  it  alleges  and  proves  that  it  has  complied  with  sectionfe  15  and 
16  Qf  the  General  Corporation  Law  (Consol.  Laws,  c.  23) — ^Wood  & 
Selick  V.  Ball,  190  N.  Y.  217,  83  N.  E.  21— yet,  if  sued  in  this  state,  it 
can  counterclaim  any  cause  of  action  arising  out  of  the  transaction  that  * 
has'  been  made  the  basis  of  plaintiff's  complaint,  althou^fh  it  had  not 
complied  with  section  15  as  amended  by  chapter  594  of  the  Laws  of 
1917  (Alsing  Co.  v.  New  England  Ouartz  &  Spar  Co.,  66  App.  Div. 
473,  73  N.  Y.  Supp.  347,  affirmed  174  N.  Y.  536.66  N.  E.  1110;  Ma- 
har  V.  Harrington  Park  Villa  Sites,  204  N.  Y.  231,  235,  97  N.  E.  587. 
38  L.  R.  A.  [N.  S.l  210).  It  is  thus  recognized  that,  although  a  party 
may  not  be  allowed  to  bring  an  action,  yet,  if  an  action  is  brought 
against  the  party  as  a  defendant,  ht  can  recover  on  the  cause  of  action 
which,  as  a  plaintiff,  it  could  not  maintain. 

The  Civil  Practice  Act  Jias  in  many  particulars  removed  the  re- 
strictions that  theretofore  existed  to  the  J9inder  of  causes  of  action  and 
parties,  to  allowing  of  defenses  and  counterclaims  to  b^  set  up  and  par- 
ties brought  in  who  may  not  be  directly  interested  in  all  phases  of  the 
litigation,  to  the  end  that  all  the  controversies  growing  out  of  the  sub- 
ject-matter may  be  disposed  of  in  one  litigation.  In  my  opinion,  the 
denial  of  the  motion  to  allow  the  counterclaim  to  be  interposed  in  this 
action  is  contrary  to  the  spirit  of  that  act.  In  my  opinion,  the  change 
in  the  language  between  the  sections  of  the  Code  and  the  Civil  Prac- 
tice Act  above  referred  to  would  be  sufficient  to  distinguish  this  case 
from  Crouch  v.  Crouch,  193  App.  Div.  221,  183  N.  Y.  Supp.  657;  but, 
in  any  event,  I  would  concur  in  the  dissent  of  Justices  Putnam  and 
Kelly  in  that  case. 

The  order,  so  far  as  appealed  from  by  the  defendant,  should  there- 
fore be  reversed,  and  the  motion  granted. 

CLARKE,  P.  J.,  and  BOWLING  and  GREENBAUM,  JJ.,  concur. 

LAUGHLIN,  J.  (dissepting).  I  am  of  opinion  that  the  amendment 
of  the  phraseology  of  former  section  1770  of  the  Code  of  Civil  Pro- 
cedure, in  re-enacting  it  in  section  1168  of  the  Civil  Practice  Act,  was 
not  intended  to  effect,  and  did  not  effect,  an  enlargement  of  the  juris- 
diction of  the  court  in  malriraonial  actions,  and  I  therefore  dissent, 
on  Crouch  v.  Crouch,  193  App.  Div.  221, 183  N.  Y.  Supp,  657. 


(201  App.  Div.  173) 

8CANL0N  V.  HERALD  CO.  et  al. 

(Supreme  Court,  AppeUate  Division,  Third  Department.     May  3,  1922.) 

Master  and  servaat  ^=s>375(2)i^lBjary  on  way  to  work  hold  not  within  Compon- 
sation  Law. 

An  employ^  of  the  advertising  department  of  newspaper,  to  facilitate 
his  work,  took  copy  with  him  when  going  home  to  lunch  at  5  p.  m.  to 
prepare  it  for  the  printers,  and  on  returning  to  the  office  about  6:40  p.  m. 
slipped  on  the  street  and  was  injured.  Meld  that,  though  his  custom  to 
thus  take  work  home  about  four  times  a  month  was  known  to  the  em- 

^s»For  otber  caMs  se*  same  topie  A  KSY-NUMBBa  in  «11  Ke7-Niimb«red  Digests  A  IndezM 


Digitized  by 


Google 


664  194  NEW  YORK  SUPPLBICBNT  (Sup.  Ct 

ployer  and  permitted,  bat  not  directed,  the  Injury  was  not  within  the 
coverage  of  the  Workmen's  Oompensatlon  Law. 

Kiley,  J.,  dissenting. 

Appeal  from  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Act  by  James  A. 
Scanlon  to  recover  for  injuries,  opposed  by  the  Herald  Company,  em- 
ployer, and  the  ^tna  Life  Insurance  Company,  insurance  carrier. 
From  an  award  of  the  State  Industrial  Board,  the  employer  and  in- 
surance carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Board. 

HENRY  T.  KELLOGG,  J.  The  claimant  has  obtained  an  award 
for  an  injury  to  his  arm  which  he  sustained  from  a  fall  while  walking 
in  a  public  street.  He  was  employed  by  a  newspaper  corporation  as 
its  mechanical  superintendent.  It  was  his  duty  to  lay  out  all  adver- 
tising matter  received  for  printing  and  give  directions  to  the  press  men 
in  relation  to  the  same.  On  the  day  of  the  accident  he  began  his  work 
at  the  plant  of  his  employer  at  1  o'clock  p.  m.  He  continued  to  work 
until  5  minutes  before  5,  when  he  left  for  his  home  to  get  supper, 
carrying  with  him  a  large  amount -of  advertising  copy.  He  arrived  at 
his  home  at  about  S  minutes  after  5.  While  waiting  for  supper  to  be 
served,  he  prepared  the  advertising  matter  for  use  next  day.  This 
work  consisted  principally  of  marking  upon  the  copy  directions  as  to 
the  size  of  type  to  be  used  in  printing  the  different  lines.  He  was  en- 
gaged in  this  work  for  about  an  hour,  and  then  had  his  supper.  At 
about  6:40  p.  m.,  he  started  to  walk  to  the  plant  of  his  employer  to 
resume  his  labors.  While  on  his  way  he  slipped  and  fell,  receiving  the 
injury  in  question.  On  at  least  four  occasions  during  every  month,  it 
had  been  his  practice  to  carry  copy  to  his  home  when  going  to  his  eve- 
ning meal.  It  was  equally  his  practice  to  lay  out  the  copy  for  the 
printers  while  at  home  upon  such  occasions.  This  practice  was  known 
to  his  employer,  and  permitted,  but  not  directed,  by  it. 

We  do  not  think  that  the  case  is  comparable  to  Matter  of  Redner  v. 
Faber  &  Son,  223  N.  Y.  379,  119  N.  E.  842.  In  that  case  an  award  to 
an  employee,  who  was  injured  upon  a  street  while  going,  under  direc- 
tions of  his  employer,  from  one  factory  to  another,  which  were  both 
managed  by  his  employer,  was  sustained.  The  court  quoted  with  ap- 
proval a  statement  made  in  Dennis  v.  White,  [1917]  App.  Cas.  479, 
which  is  as  follows : 

'The  use  of  the  streets  by  the  worKman  merely  to  get  to  or  firom  his  work 
of  course  stands  on  a  different  fopting  altogether,  but  as  soon  as  It  is  es- 
tablished that  the  work  itself  involves  exposure  to  the  perils  of  the  streets  the 
workman  can  recover  for  any  injury  so  occasioned.'* 

In  going  home  to  supper  or  in  returning  to  the  plant  of  his  employer 
from  his  home  after  supper  the  claimant  was  serving  his  own  person- 
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al  ends,  and  was  not  in  the  course  of  his  employment.  Mclnerney  v. 
Buflfalo  &  Susquehanna  R.  Co.,  225  N.  Y.  130, 121  N.  E.  806;  Clark  v. 
Voorbees,  231  N.  Y.  14, 131  N.  E.  553.  The  accidental  injury  received 
by  claimant  was  therefore  not  within  the  coverage  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c  67).  The  award  should  be  re- 
versed, and  the  claim  dismissed. 

Award  reversed,  and  claim  dismissed,  with  costs  against  the  State 
Industrial  Board. 

COCHRANE,  P.  J.,  and  VAN  KIRK,  J.,  concur. 

HINMAN,  J.  (concurring).  In  my  judgment  there  should  be  a 
reversal.  The  accident  did  not  arise  out  of  claimant's  employn>ent. 
The  claimant  admits  that  the  primary  reason  for  s^oing  home  was  to 
get  his  lunch.  He  says :  "I  can  get  a  street  car  at  5  o'clock  easier  than 
at  6  o'clock."  When  asked,  "There  is  nothing  compulsory  about  your 
taking  this  work  home?"  he  says,  "Yes:  or  I  would  lose  my  lunch." 
When  asked,  "You  could  do  it  at  the  office?"  he  says,  "But  I  would 
lose  my  lunch."  In  answer  to  the  question,  "If  you  went  back  to  the 
office,  and  did  the  work  you  did  home,  how  long  would  it  take  you  ?" 
bis  answer  was,  "The  same  length  of  time." 

The  employer's  general  manager  says: 

^He  mlf^^t  bave  taken  it  back  to  the  office;  in  that  case  he  would  have 
missed  a  meal,  and  be  forced  to  eat  it  downtown,  instead  of  going  home.** 

His  anployer  knew  that  he  took  work  home  and  that  there  were 
other  employees  who  did  the  same  thing.  The  general  manager  testi- 
fied: 

"There  are  a  nmnber  of  employees  who  do  work  at  home.  All  that  we 
require  is  that  the  men  do  their  work.    If  a  man  does  not  do  it,  we  fire  him." 

Claimant  says  he  was  told  he  could  use  his  own  judgment  and  get 
the  work  done.  There  were  times  when  claimant  would  collect  adver- 
tising copy  from  the  patrons  of  his  newspaper  on  his  way  home  to 
lunch,  but  on  the  night  in  question  he  says : 

"I  collected  it  [the  copy]  at  the  office  and  took.it  home  and  prepared  it" 

The  question  before  us  cannot  be  decided  upon  the  basis  of  what  he 
might  l^ive  done  on  other  occasions  in  the  way  of  collecting  copy  from 
advertisers  while  out  for  lunch.  The  question  is:  What  was  he  doing 
that  night?  Of  course  he  had  to  get  the  work  out  for  the  night  crew, 
tut  the  accident  did  not  arise  out  of  his  having  to  do  that  work.  It 
arose  out  of  his  doing  it  that  way,  and  the  method  was  adopted  by  him- 
self, to  give  him  a  more  satisfactory  meal  at  home.  The  method 
servf  d  hfm.  His  emplo3mient  did  not  require  it.  He  had  no  set  hours. 
He  simply  had  to  get  the  work  ready  in  time  to  get  the  edition  out. 
The  employer  was  satisfied  with  the  method,  but  did  not  dictate  it,  ex- 
pressly or  impliedly.  It  was  not  a  condition,  or  an  obligation,  or  an 
incident,  of  the  emplo)rment  in  any  direct  or  proximate  way.  It  flowed 
directly  from  an  act  of  his  own,  prompted  by  a  desire  to  serve  his  own 
personal  comfort,  or  his  own  physical  well-being.     He  preferred  to 
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lunch  at  home.  If  he  had  gone  to  hinch  without  the  work  in  his  posses- 
sion, there  would  be  no  question  but  that  he  was  not  covered.  When 
he  put  the  work  in  his  pocket  and  went  home  for  lunch,  to  get  a  good 
meal,  doing  part  of  his  work  at  home,  instead  of  getting  a  quick  lunch 
nearer  the  plant,  and  then  returning  to  the  office  to  complete  his  work, 
I  fail  to  see  how  any  different  principle  can  be  applied.  His  method 
of  getting  lunch  simply  extended  his  journey  on  the  street  and  prolong- 
ed his  absence  from  the  office.  He  had  to  cwne  back  to  the  office  in 
either  event.  It  was  not  any  more  an  errand  of  the  master.  His  ex- 
posure to  the  perils  of  the  street  was  no  different  in  kind  and  was 
prompted  by  the  same  motive.  In  either  event  the  purpose  of  his 
going  home  was  to  get  his  lunch.  If  he  took  the  work  home,  it  was  an 
incident  of  his  own  convenience,  and  not  an  incident  of  his  employ- 
ment. 

Therefore  his  injury  did  not  arise  out  of  his  employment,  and  the 
award  should  be  reversed. 

KILEY,  J.  (dissenting).  Notwithstanding  the  apparent  holding  in 
Clark  V.  Voorhees,  231  N.  Y.  14,  131  N.  E.  553,  which  comes  the  closest 
to  this  case  of  any  I  can  find,  I  think  this  award  should  be  affirmed. 
It  is  clear  that  the  Syracuse  Herald  Corporation  is  a  union  plant;  if 
it  was  not,  the  claimant  could  not  work  there.  The  hours  are  8  each 
day  in  the  24.  That  plant  has  two  heavy  advertising  days  in  each  week. 
Claimant  was  superintendent,  mechanical  superintendent  and  foreman 
of  the  advertising  department.  He  had  to  get  ready  and  lay  out,  on  the 
days  in  question,  all  of  the  work  to  keen  the  night  shift  busy.  To  facil- 
itate this  work,  and  be  able  to  get  his  dinner  at  home,  and  complv  with 
the  rule  of  the  union,  and  do  his  work,  he  was  permitted,  and  it  was 
understood  between  the  general  manager  of  the  whole  works  and  the 
claimant,  that  he  could  take  some  of  his  work  home  and  get  it  readv  for 
the  night  crew  durine  this  hour  which  it  took  him  to  go  there.  He  did 
not  have  but  one-half  hour  for  lunch  under  the  general  contract  of  hir- 
ing. The  general  manager  swore  that  a  man  had  to  do  his  work  on  time 
or  he  would  get  fired.  Claimant  swore  he  did  it  "for  the  convenience 
of  the  office."    He  further  testified : 

"I  am  responsible  for  the  room,  and  for  the  papers  catching  the  trains;  the 
employer  is  not  He  holds  me  responsible,  and  I  facilitate  the  work,  so  we 
can  catch  and  make  these  trains." 

The  general  manager  testified : 

"He  has  no  hours;  merely  a  question  of  his  work.  His  duties  took  him  all 
through  the  building  and  he  very  often  takes  home  advertising,  to  lay  it«out 
at  home  and  bring  it  down,  to  get  the  night  crew  started,  so  we  can  .make  our 
first  edition  in  the  morning. 

"Q.  Is  the  nature  of  his  work  such  that  It  makes  it  necessary  for  him  to 
perform  his  duties  In  that  way?    A.  Very  often.  • 

"Q.  When  he  is  at  his  home  for  any  purpose  and' has  particular  work  to  per- 
form  do  you  consider  that  he  is  in  your  employ  at  that  time?    A.  I  do. 

"Q.  And  his  work  is  of  such  a  nature  that  it  makes  it  necessary  for  him 
to  do  that  work  at  home?    A.  Yes. 

"Q.  And  you  feel  he  was  preparing  that  at  his  home  that  night?  A.  Before 
a  heavy  day  he  always  does  that,  a  day  in  which  we  carry  a  large  amount  of 
advertising.'' 


Digitized  by 


Google 


Sup.  Ct.)  SHANLBY  V.  TOWN  OF  STIUiWATBB  667 

(194  N.T.8.) 

The  3d  day  of  February,  1921,  was  one  of  those  heavy  advertising 
days;  he  had  taken  this  work  home,  and  did  what  was  necessary  to 
prepare  it  for  the  night  crew ;  he  was  returning  with  that  work,  to  give 
it  to  the  night  crew,  when  he  fell  on  the  way  back,  and  broke  his  left 
arm.  He  swears  he  was  in  the  employ  of  the  company;  the  general 
manager  says  so.  We  must  infer  that  his  compensation,  in  absence  of 
evidence  to  the  contrary,  was  figured  in  the  premium  paid  for  com- 
pensation insurance.  The  carrier  is  the  only  one  who  objects  to  this 
construction  of  the  contract.  There  is  evidence  to  sustain  the  award. 
It  is  much  stronger  in  that  regard  than  the  Clark  Case,  supra, 

I  dissent,  and  favor  affirmance,  with  costs. 


(201  App.  Dlv.  232) 

SHANLEY  V.  TOWN  OF  STILLWATER. 

(Supreme  Court,  Appellate  DiTision,  Third  Department    May  8,  1922.) 

Highways  «=s>2l3(2)— NagllgMO^  of  town  in  permitting  iiolo  In  highway  heM 
for  Jury. 

Negligence  of  town  in  permitting  hole  to  exist  in  a  highway,  whereby  an 
auto  truck  was  damaged,  held  for  the  Jury. 

Henry  T.  Kellogg  and  Van  Kirk,  JJ.,  dissentiug. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Owen  Shanley  against  the  Town  of  Stillwater.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

George  B.  Lawrence,  of  Stillwater,  for  appellant. 
Craymer  &  Donohue,  of  Troy    (W.  Joseph  Shanley,  of  Troy,  of 
counsel),  for  respondent 

COCHRANE,  P.  J.  The  defendant  appeals  from  a  judgment 
against  it  of  $113  damages,  besides  costs,  because  of  the  negligence 
of  its  town  superintendent  of  highways  in  permitting  a  hole  to  exist  in 
a  highway,  whereby  the  auto  truck  of  the  plaintiff  was  damaged.  In 
a  hollow  between  two  hills  was  a  sluiceway.  The  accident  occurred 
December  19,  1918.  About  50  feet  south  of  the  sluiceway  on  the 
easterly  side  of  the  road  was  a  hole  the  dimensions  of  which  are  de- 
scribed by  the  witnesses.  There  seems  to  have  been  a  continuous  rut 
for  some  little  distance,  which  was  deeper  at  the  pl^ce  in  question.  The 
plaintiff  ran  a  trucking  business  in  Troy,  and  sent  his  truck  into  the 
country  for  the  purpose  of  gathering  produce.  At  the  time  of  the  ac- 
cident the  truck  was  empty,  going  somewhere  to  get  a  load  of  hay.  The 
two  left-hand  wheels  both  went  into  this  hole,  the  forward  wheel  being 
pushed  out  by  the  propelling  power  of  the  truck,  but  the  rear  wheel 
stayed  in  the  hole,  and  those  in  charge  of  the  truck  were  obliged  to  jack 
it  up  and  put  stones  in  the  bottom  of  the  hole,  in  order  to  get  out. 
Three  witnesses  testify  that  the  hole  was  so  deep  that  the  truck  rested 

^soFor  otber  caasa  see  aame  topic  &  KSY-NUMBBR  In  all  Kej-Nwabervd  Dlgvsta  4  Ud«S«« 


Digitized  by 


Google 


668  194  NBW  YORK  STJPPLEMENT  (Slip.  CU 

on  its  axle  and  the  wheels  spun  around  in  the  hole.  The  distance  from 
the  hub  of  the  wheel  to  the  outer  edge  of  the  tire  was  18  inches.  Three 
witnesses  testify  that  this  hole  existed  about  the  middle  of  November. 
They  located  it  with  reasonable  certainty  as  being  about  50  feet  south 
of  the  sluiceway  and  on  the  easterly  side.  Two  of  them  estimated  its 
depth,  about  a  month  before  the  accident,  as  from  a  foot  to  18  inches. 
The  other  one  estimated  its  depth  at  that  time  as  about  18  inches. 

I  do  not  think  a  nonsuit  could  properly  have  been  granted.  In 
Osterhout  v.  Town  of  Bethlehem,  55  App.  Div.  198,  66  N.  Y.  Supp. 
845,  cited  by  appellant  and  decided  by  this  court,  it  was  held  as  a  mat- 
ter of  fact,  and  not  as  a  matter  of  law,  that  a  hole  or  rut,  if  10  inches 
deep,  .was  not  such  a  defect  as  called  for  repairs  by  the  highway  com- 
missioner. Other  cases  cited  by  appellant  also  refer  to  holes  not  nearly 
as  deep  as  the  present  one.  Of  course,  the  town  called  witnesses  whose 
testimony  indicated  that  there  was  no  hole  there  of  such  a  depth.  But 
the  jury  has  settled  that  question,  and  by  its  verdict  has  said  that  a 
hole  a  foot  and  a  half  deq)  existed  a  month  before  the  accident  The 
town  superintendent  of  highways  appointed  foremen  for  diflferent  dis- 
tricts, into  which  he  divided  the  town.  Lewis  Crandell  was  the  fore- 
man in  charge  of  the  district  including  the  road  in  question.  Under 
his  supervision  the  road  was  repaired  as  late  as  about  the  middle  of 
November.  He  says  they  scraped  it  after  each  rain,  but  not  after  the 
middle  of  November.  Nothing  seems  to  have  been  done  after  that, 
except  that  one  of  the  men,  some  time  in  December,  before  the  acci- 
dent, went  along  the  road  raking  off  the  stones.  He  put  his  rake  into 
this  hole  in  question,  to  see  how  deep  it  was.  Of  course,  he  gives  its 
depth  as  less  than  the  plaintiff's  witnesses.  He  says  it  was  his  duty  to- 
"  report  it,  if  he  considered  it  dangerous,  and  that  he  made  no  report. 
In  this  particular  town  men  seem  to  have  been  constantly  employed  to 
look  after  the  condition  of  the  highways  and  keep  them  in  proper  re- 
pair. This  very  road  concededly  had  been  under  observation  up  to 
the  middle  of  November,  after  which  time  nothing  seems  to  have 
been  done,  except  that  a  man  went  over  to  rake  off  the  stones — ^the 
man  who  put  his  rake  in  this  hole  in  question. 

I  think  it  must  be  held  on  the  evidence  that  there  was  a  question  to- 
^o  to  the  jury.  I  recommend,  therefore,  that  the  judgment  and  order 
be  affirmed,  with  costs.    All  concur,  except 

HENRY  T.  KELLOGG,  J.  (dissenting).  The  plaintiff  was  the 
owner  of  an  automobile  truck,  which  was  damaged  while  being  driven 
over  a  country  highway  in  the  defendant  town.  The  proof  shows  that 
it  was  being  driven  at  about  5  miles  an  hour ;  that  the  highway  was  an 
unimproved  road  laid  upon  clay  soil;  that  the  road  was  rough  .ind 
rutty ;  that  the  wheels  of  the  truck  were  traveling  in  ruts  made  by  wag- 
ons and  other  vehicles ;  that  suddenly  one  of  the  forward  wheels  drop- 
ped into  a  hole  or  depression;  that  the  hole  was  sufficiently  deep  to 
cause  the  forward  axle  to  strike  the  ground ;  that  the  truck  bounced 
forward;  that  a  rear  wheel  went  into  the  hqle;  that  the  hole  was  so 
deep  that  the  wheel  did  not  strike  ground;  that  as  a  result  the  rear 
axle  was  dropped  with  violence  to  the  roadway  and  the  truck  stopped ; 
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that  the  rear  axle  at  its  center  then  rested  on  the  ground  at  a  point  mid- 
way between  the  ruts;  that  the  violent  dropping  of  the  truck  injured 
its  machinery  and  other  parts  in  various  places.  The  plaintiff  has  had 
a  verdict  for  the  damage  done  to  his  truck,  upon  the  theory  that  the 
town  superintendent  of  highways  was  negligent  in  not  repairing  the 
road  at  the  place  of  the  accident,  by  filling  in  the  hole  or  rut  or  other- 
wise making  the  road  safe  for  travel. 

It  is  not  disputed  that  the  so-called  hole  was  in  fact  a  rut,  which 
had  been  expanded  in  width,  length,  and  depth  by  the  wheels  of  heavily 
loaded  vehicles,  which  had  passed  through  the  same  during  the  wet  sea- 
son in  the  fall  of  the  year.  The  witnesses  for  the  plaintiff  said  that  the 
hole  or  rut  was  3  feet  long  and  2  feet  wide.  The  witnesses  Francis 
Shanley  and  James  Shanley  said  that  the  hole  was  2  feet  deep.  Both 
of  them  agreed,  however,  that  they  did  not  measure  its  depth,  and 
that  they  could  not  see  the  bottom  of  the  hole,  because  it  was  filled 
with  water.  They  merely  reasoned  to  their  conclusion  from  the  fact 
that  the  wheel  did  not  strike  ground  at  the  bottom  of  the  hole.  The 
distance^  between  the  hub  and  the  outer  surface  of  the  wheel  was  less 
than  18  inches.  From  the  center  of  the  axle  there  projected  downwards 
for  about  6  inches  a  portion  of  the  housing  of  the  differential.  It  was 
upon  the  housing  that  the  rear  end  of  the  truck  rested  when  the  wheel 
lost  trackage.    The  testimony  of  these  witnesses,  therefore,  proves  no 

freater  depth  for  the  hole  than  approximately  12  inches.  The  witness 
modell  said  that  he  did  not  know  how  deep  the  hole  was,  but  thought 
it  was  "about  a  foot  and  a  half,  or  something  like  that."  The  witness 
Gilgallon  said  that  he  could  not  swear  to  the  depth  of  the  hole,  but 
"should  think  a  foot  or  a  foot  and  a  half."  Another  witness  by  the 
same  name  said  that  he  did  not  know,  but  should  judge  **a  foot  or  a 
foot  and  a  half."  No  other  witnesses  for  the  plaintiff  gave  proof  upon 
the  subject,  so  that  his  case  closed  with  no  positive  evidence  that  the 
depth  of  the  hole  was  greater  than  12  inches.  On  the  other  hand,  as 
many  as  five  witnesses  for  the  defendant,  two  of  whom  actually  meas- 
ured the  hole,  stated  its  depth  to  have  been  not  greater  than  8  inches. 

The  highway  in  question  was  a  back  road,  ordinarily  very  little 
traveled.  The  defendant  town,  which  embraces  a  territory  almost 
wholly  rural,  has  more  than  100  miles  of  highway,  more  than  50 
bridges,  and  more  than  100  culverts.  The  highways  are  almost  exclu- 
sively laid  upon  heavy  clay  soil,  which  is  the  natural  soil  of  the  town. 
The  accident  in  question  occurred  in  the  month  of  December,  and  the 
hole  or  rut  in  question  had  first  appeared  in  the  month  of  November. 
The  fact  that  the  hole  was  filled  with  water  shows  that  the  usual  heavy 
f  aJl  rains  had  occurred  in  the  town.  It  requires  but  little  imagination 
to  visualize  the  probable  condition  at  the  time  of  substantially  all  the 
town  roadways.  The  combination  of  clay  surfaces,  heavy  rains,  and 
traveling  vehicles  inevitably  makes  holes  and  ruts  show  up  in  all  high- 
ways. This  is  a  natural  condition,  which  cannot  be  prevented,  and  to 
my  mind  cannot  reasonably  be  cured.  It  does  not  seem  to  me  that  a 
town  superintendent  of  hi^ways,  having  in  charge  100  miles  of  high- 
way, laid  upon  clay,  is  open  to  the  charge  of  negligence  because  he  fails 
to  eliminate  all  the  ruts  which  come  in  the  rainy  season,  even  ruts,  such 
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as  this,  of  a  dqjth  of  from  8  to  12  inches.    I  think  that  the  case  of 
Ostcrfiout  V.  Town  of  Bethlehem,  55  App.  Div.  198,  66  N.  Y.  Supp. 
845»  justifies  the  conclusion  that  the  plaintiff  had  no  cause  of  action. 
I  favor  a  reversal,  and  a  dismissal  of  the  complaint 

VAN  KIRK,  J.,  concurs 


(201  App.  Dlv.  76*) 

EMPIRE  LUMBER  CO.  V.  PARSHELSKY  BROS.,   Ilie. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  26,  1922.) 

6al«8  ®S998— Buyer's  failure  to  secure  permits  for  moviiig  cars  of  lumber  eold 
suffloient  ground  for  seller's  canoellatlon  of  lumber  order. 

Where,  notwithstanding  war  conditions,  the  buyer  of  12  cars  of  lumber 
agreed  to  furnish  govemmpnt  permits  for  moving  the  cars,  the  failure  of 
the  buyer  to  secure  the  permits  for  lumber  bought  on  March  24,  1918,  till 
April  27,  1918,  and  then  securing  a  permit  for  3  cars  onlj»  was  sufficient 
ground  for  the  seller's  cancellation  of  the  order. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  the  Empire  Lumber  Company  against  Parshelsky  Bros., 
Inc.  From  a  judgment  of  the  Supreme  CJourt  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  opinion  of  Referee  Thomas  is  as  follows : 

The  plaintiff  sues  for  a  balance  alleged  to  be  due  on  two  lots  of  lumber  sold 
defendant,  but  the  defendant  asserts  some  credits  later  discussed.  Against 
whatever  sum  Is  due  the  plaintiff,  the  defendant  counterclaims  for  damages 
on  account  of  an  alleged  failure  of  the  plaintiff  to  fill  an  order  for  lumber 
made  by  defendant  and  accepted  by  plaintiff  upon  terms  and  under  conditions 
that  I  will  now  consider.  The  plaintiff  was  in  fact  a  broker  for  another 
actually  supplying  the  lumber,  but  as  to  the  defendant  the  plaintiff  was  the 
principal.  Plaintiff's  relation  to  a  third  party  is  material  only  In  the  em- 
barrassment that  defendant's  delay  in  obtaining  the  permits  for  transportation 
imposed,  and  in  the  final  inability  of  plaintiff  to  retain  the  lumber  for  de- 
livery. The  orders  accepted  by  plaintiff  were  placed  with  the  Geddes  Lumber 
Company,  which  made  shipments  from  Jeffersonville,  Ga.,  for  delivery  at  Camp 
Upton,  Long  Island,  and  the  material  was  solely  for  the  use  of  the  United 
States  in  connection  with  military  operations.  No  car  could  be  placed  or 
used  for  such  transportation  without  the  consent  of  the '  government,  evi- 
denced by  permits  issued  by  the  one  in  authority  at  Camp  Upton,  or  after 
April  1st  or  thereabouts  by  a  bureau  at  Washington,  to  which  the  sole  power 
was  committed.  The  defendant's  dealings  with  plaintiff  began  in  the  last  of 
1917,  and  pursuant  to  them  some  25  or  more  carloads  were  sold  and  delivered. 
The  last  order  was  made  March  16,  1918,  and  accepted  March  24th,  to  the 
extent  of  12  cars.  But  the  defendant  failed  to  furnish  the  permits  which 
were  necessary  to  allow  the  waiting  shipment  to  go  forward,  although  plain- 
tiff  made  therefor  repeated  demands,  with  warnings  that  the  lumber  could  not 
be  held,  and  with  statements  finally  that  the  order  was  canceled. 

The  defendant  concedes  that  the  duty  of  procuring  the  permits  rested  with 
it.  It  furnished  no  permits  for  the  shipments  in  question  until  April  27,  191$, 
and  then  only  for  3  of  the  12  cars  necessary  to  transport  the  entire  order. 
The  plaintiff  had  earlier  notified  the  defendant  that  it  had  canceled  the  order 
for  failure  to  receive  permits,  and  after  receiving  the  3  car  permits  plaintiff 
refused  to  reinstate  the  order.  The  defendant  did  not  obtain  the  permits,  al- 
though its  representative  made  frequent  visits  to  the  office  of  the  issuing  agent 
at  Washington  and  importuned  for  their  issue.    The  defendant  had  under- 

^s>For  other  cases  see  same  topic  A  KBY-NUMBBa  in  aU  KayoNmnbered  Digaats  ft  Indezw 
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taken  flomething  thut  he  was  pofwerless  to  procnre^  except  to  the  extent  of  3 
carloads,  as  above  stated,  although  it  did  what  was  within  its  abilities  to 
fulfill  the  obligations.  The  only  question  is  whether  the  plalntitf  was  15oun9 
to  wait  longer  before  cano^ng  the  order;  the  length  of  time  it  should  abide 
forthcoming  of  the  permits  must  be  judged  by  the  terms  of  the  contract,  read 
in  view  of  their  previous  dealings,  and  the  circumstances  that  environed  the 
parties.  The  d^endant's  letter  of  November  30,  1917,  seems  to  introduce  the 
parties  to  the  course  of  dealing  by  stating  that  ''We  are  in  the  market  for  50 
to  100  carloads  of  material,"  and  adding,  **Please  let  us  know  what  are  your 
best  prices  for  spot  cash,  quick  shipments  for  government  contracts.  Kindly 
let  us  hear  from  you,  giving  us  your  best  prices;  also  how  soon  you  could 
famish.    •    •    ••» 

The  intention  that  the  shipments  skould  be  prompt  is  indicated  not  only  by 
the  above,  but  by  later  communications,  as  in  defendant's  letter  of  January 
1^,  1918,  and  plaintiff's  letter  of  February  23,  19ia  Moreoyer  the  exigencies 
of  the  government  demanded  haste;  the  activities  of  business  exacted  the 
greatest  practicable  celerity  of  movement  of  materiaL  In  fact  the  nation 
and  those  in  commerce  were  in  extremities,  and  all  such  c(»iditions  gave  a  new 
complexion  to  affairs.  While  every  adventure  in  business  was  affected  by 
haste,  there  was  the  accompanying  consideration  that  private  initiative  and 
dispatch  were  constrained  by  the  interposition  of  government  control  of  facili- 
ties, and  supplies,  and  that  promises  should  be  made  with  cautious  regard  for 
such  constraints.  Hence  plaintiff  accepted  the  order  subject  to  war  measures. 
Of  the  innumerable  war  measures,  one  was  that  no  car  should  be  moved 
without  the  consent  of  the  government.  Hence,  all  speed  in  shipment,  even 
to  the  government  or  for  the  government,  as  was  the  case  here,  was  measured 
l^  the  consent  of  the  government,  solicited  and  obtained,  if  obtained  amidst 
what  might  seem  a  confusion  of  multitudinous  and  varied  demands  besetting 
the  office  or  bureau  where  the  power  rested.  But  the  defendant  undertook 
to  meet  the  particular  war  measure  of  obtaining  the  needful  consent  for 
ears.  Hence  while  the  contract  and  the  conditions  of  its  making  and  per- 
formance involyed  haste,  the  government  control  of  the  cars  might  aid  or 
retard  fulfillment.  But  the  defendant  took  upon  itself  the  removal  of  the 
impediment  of  governmental  Intervention.  Hence  the  promptness  which  the 
plaintiff  and  defendant  regarded  as  an  ingredient  of  their  dealings  was  not 
abated  by  any  interfering  war  measure,  so  far  as  plaintiff  is  concerned,  be- 
cause defendant  took  upon  his  own  shoulders  the  disposal  of  the  measure. 
The  defendant  wanted  haste,  and  undertook  to  remove  the  chief  obstacle  to 
it.  Therefore  it  cannot  Interpose  as  an  excuse  for  the  delay  the  very  impedi- 
ment that  it  agreed  to  eliminate.  I  do  not  doubt  the  sincerity  or  2eal  of  the 
defendant  in  the  effort  tb  obtain  the  permits,  or  that  its  applications,  urgently 
made,  were  withheld  by  the  manifold  obsessions  of  public  business,  maybe 
through  the  lack  of  efficiency  or  co-ordination  on  the  part  of  the  officials  in 
charge.  But  the  risk  of  that  fell  on  the  defendant  and  the  injury  from  It 
should  not  be  transferred  to  the  plaintiff. 

The  defendant  has  suggested  that  the  plaintiff  canceled  the  order  on  ac- 
count of  the  advantage  to  it  of  a  rising  market.  But  it  was  not  plalntlfiTs 
duty  to  hold  the  lumber  so  that  defeiidant  could  get  the  benefit  of  the  better- 
ing price,  provided  defendant  was  in  delinquency  in  obtaining  the  permits. 
The  defendant  could  not  justly  hamper  or  deprive  the  plaintiff  by  omission  to 
obtain  the  permits  in  season.  However,  the  defendant  had  been  frequently 
warned,  If  warning  was  fair  or  necessary.  The  correspondence  shows  multi- 
plied requests  for  the  permits,  with  distinct  declarations  that  the  order  would 
otherwise  be  canceled.  The  entire  situation,  the  dealings  of  the  parties,  the 
contract  read  in  the  light  of  the  time,  announced  to  the  defendant  that  tbe  de- 
lay continuing  was  at  its  periL  So  the  whole  question  is:  Did  the  delay 
continue  unduly?  In  ray  judgment,  it  did.  It  outran  the  intention  of  the 
I>arties  and  the  obligation  of  the  contract.  From  March  24,  1918,  to  April  27, 
1918,  was  In  itself  a  space  of  time  that  the  state  of  business  would  not  tolerate, 
especially  as  there  was  no  evidence  of  a  definite  limit  to  the  delay.  The  jus- 
tification of  the  plaintiff  in  canceling  the  order  Is  fortified  by  tbe  fact  that 
as  late  as  April  27th  the  defendant  had  procured  but  3  of  the  needed  12  car 
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permits.  It  all  illnstrates  the  defendant's  misfortune  that  he  had  made  a 
promise  that  he  could  not  fulfill  in  any  degree  for  a  month  or  more,  then  only 
in  a  fragmentary  manner.  Hence  it  seems  that  an  entire  order  for  12  cars 
was  by  reason  of  defendant's  perplexity  split  into  lots,  moved  by  permits,  some 
sent  on  April  27th,  and  some  waiting  dispatch  at  an  unnamed  time,  or  at 
indefinite  times  in  the  future. 

There  should  be  no  confusion  of  defendant's  good  faith  and  inability  to  get 
the  permits  with  his  duty  to  get  them  within  a  time  that  the  parties  must 
have  regarded  as  reasonable.  It  was  not  a  thing  to  be  done  instantly.  But 
the  plaintiff  had  sold  lumber  for  immediate  delivery  and  was  bound  to  have 
the  lumber  in  readiness  for  shipment,  as  it  had.  It  was  not  a  producer*  but 
in  common  with  dealers  without  mills  dependent  upon  a  source  of  supply. 
The  defendant's  contention  is  that  the  plaintiff,  having  made  itself  ready  to 
deliver,  should  have  kept  itself  in  readiness  and  waited.  But  that  Ignores  all 
conveniences  an4  embarrassments,  except  such  as  attended  the  defendant, 
without  any  consideration  of  advantage,  except  what  defendant  would  get 
from  holding  the  plaintiff  to  the  ^ipment  That  makes  the  defendant's  agree- 
ment to  furnish  the  shipment  permits  a  vague  and  unreliable  promise.  It  is 
my  Judgment  that  defendant's  counterclaim  should  be  dismissed,  and  that 
the  plaintiff  should  recover  the  balance  due  on  earlier  shipments,  less  short- 
age  and  correction  in  measurements.   ' 

I  do  not  allow  the  2  per  cent,  discount  for  payment  within  15  days,  as  pay- 
ment was  not  made  within  such  time.  If  the  defendant  elected  to  take  the 
benefit  of  the  discount,  it  should  have  paid  within  the  time,  and  waited  ad- 
justment in  case  of  shortage.  It  could  not  expect,  under  such  a  provision, 
that  the  buyer  could  await  arrival  measurements,  and  acceptances,  and  then 
obtain  a  discount.  I  have  not  allowed  credits  for  freight  other  than  these 
conceded  by  plaintiff,  as  no  further  data  has  been  supplied,  after  much  op- 
portunity resulting  in  delay,  which  I  regret,  I  have  ascertained  the  shortage 
in  the  only  way  that  the  deficient  record  seems  to  permit 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Herman  S.  Bachrach,  of  Brookl)m,  for  appellant. 

Alexander  T.  Wells,  of  New  York  City  (Howard  B.  Harte,  of  New 
York  City,  on  the  brief),  for  respondent.  * 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs,  on 
the  opinion  of  Hon.  Edward  B.  Thomas,  official  referee. 


PEOPLE  V.  TARANTOLO 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1022.) 

1.  Weapons  ^s» 1 2— Justice  of  the  peace  cannot  Issne  permit  to  carry  pistol. 

Under  Penal  Law,  §  1897,  subds.  4,  9,  as  amended  by  Laws  1921,  c.  297, 
1 1,  making  it  a  crime  for  a  person  over  16  years  of  age  to  carry  concealed 
weapons  without  a  permit  issued  by  tlie  police  commissioner  in  the  city 
of  New  York,  or  by  a  Judge  of  a  court  of  record  elsewhere  in  the  state, 
a  permit  to  carry  a  pistol  issued  by  a  justice  of  the  peace  is  void. 

2.  Weapons  ^=9 1 2— Permit  to  carry  pistol  must  be  Issued  In  county  where  th« 

person  resides. 

Under  Penal  law,  |  1897,  subds.  7,  8,  providing  that  it  shall  be  lawful 
for  the  police  commissioner  in  the  city  of  New  York,  and  for  a  Judge  of 
a  court  of  record  elsewhere  in  the  state,  to  Issue  permits  to  carry  con- 

^s^For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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cealed  weapons,  a  permit  to  carry  a  pistol  must  be  Isaoed  in  the  conntar 
where  the  person  resides. 

Appeal  from  Court  of  Special  Sessions. 

Rosario  Tarantolo  was  convicted  of  carrying  concealed  weapons, 
and  he  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  MANNING, 
KELBY,  and  YOUNG,  JJ. 

Edward  J.  ReiUy,  of  Brooklyn,  for  appellant. 

John  Francis  Moore,  Asst.  Dist.  Atty.,  of  New  York  City  (John  E. 
Ruston,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

KELBY,  J.  The  information  charged  defendant  with  the  crime  of 
carrying  a  dangerous  weapon,  committed  as  follows : 

"The  defoidant  on  September  19,  ld21,  in  the  county  ot  Kings,  Ijeing  then 
over  the  age  of  16  years,  had  in  his  possession  a  pistol  of  the  size  which 
might  be  concealed  upon  his  person,  withont  a  written  license  therefor." 

[1]  The  possession  of  the  revolver  was  proven.  The  defendant  ad- 
mitted at  the  time  of  his  arrest  that  the  revolver  was  his,  and  produced 
at  that  time  a  permit  which  he  said  allowed  him  to  carry  it.  This 
permit  was  issued  by  a  justice  of  the  peace  of  the  town  of  Oyster  Bay 
to  the  defendant,  who  is  described  as  "of  the  borough  of  Brooklyn, 
New  York." 

In  the  year  1919,  section  1897  of  the  Penal  Law  (Consol,  Laws,  c. 
40)  read  in  part  as  follows:  • 

"Any  person  over  the  age  of  sixteen  years,  who  shall  have  in  his  possession 
in  any  city,  village  or  town  of  this  state,  any  pistol,  revolver  or  other  firearm 
of  a  size  which  may  be  concealed  upon  the  person,  without  a  written  license 
therefor,  Uwed  to  Mm  m  hereinafter  prescrilted,  shall  be  goilty  of  a  mis- 
demeanor." 

The  same  section,  in  a  later  provision,  contained  the  following: 

'In  addition,  it  shall  be  lawful  for  the  police  commissioner  in  the  city  of 
New  Tork  or  any  magiBtrate^  elBewhere  in  IMb  state,  upon  proof  before  him 
that  the  person  applying  therefor  is  of  good  moral  character,  and  that  proper 
cause  exists  for  the^  issuance  thereof,  to  issue  to  such  person  a  license  to 
have  and  carry  concealed  a  pistol  or  revolver  without  regard  to  employment 
or  place  of  possessing  such  weapon:  Provided,  however,  that  no  such  license 
shall  be  issued  to  any  alien,  or  to  any  person  not  a  citizen  of  and  usually  a 
resident  in  the  state  of  New  York." 

In  1921,  however,  this  section  of  the  Penal  Law  was  amended,  and 
subdivision  9  of  section  1897  reads  as  follows : 

"In  addition,  it  diall  be  lawful  for  the  police  commissioner  in  the  city  of 
(New  York  or  ettewhere  in  thit  tiate,  for  a  judge  or  justice  of  a  court  of 
record,  upon  proof  before  him  that  the  p^son  applying  therefor,"  etc. 

At  the  time  of  the  arrest  and  conviction  of  the  defendant,  therefore, 
the  defendant  was  carrying  a  revolver  under  a  permit  that  was  issued 
neither  by  the  police  commissioner  in  the  city  of  New  York  nor  by  a 
judge  or  justice  of  a  court  of  record. 
ld4N.X.a— 48 
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The  new  act  now  provides  that  it  shall  be  unlawful  to  carry  or  pos- 
sess a  revolver  unless  a  permit  therefor  is  issued  in  the  manner  there- 
in provided ;  that  is,  either  by  the  police  commissioner  in  the  city  of 
New  York  or  by  a  judge  or  justice  of  a  court  of  record  without  the 
city  of  New  York.  The  Legislature  dropped  froni  the  former  law  the 
phrase  "any  magistrate  elsewhere  in  the  state."  The  result  is  that  the 
magistrates  no  longer  have  power  to  issue  permits,  and  the  further 
result  ensues  that  any  one  having  a  permit  issued  by  neither  the  police 
commissioner  nor  a  judge  of  a  court  of  record  has  no  lawful  permit. 

[2]  The  only  evidence  of  the  residence  of  the  defendant  at  the  time 
of  the  issuance  of  the  permit  is  4:hat  contained  in  the  permit  itself, 
VIZ.  "the  borough  of  Brooklyn."  When  the  magistrate  for  the  town 
of  Oyster  Bay  issued  the  permit,  therefore,  he  necessarily  believed  that 
the  defendant's  residence  was  in  the  borough  of  Brooklyn,  city  of 
New  York.  The  same  statute  prior  to  the  amendment  of  1921  con- 
tained the  following  provision,  which  immecKately  precedes  the  provi- 
sions heretofore  quoted : 

**It  shall  be  the  duty  of  the  police  commissioner  in  the  city  of  New  York  and 
of  any  magistrate  elsewhere  in  thia  state  to  whom  an  application  therefor  is 
made  by  a  oommissloner  of  correction  of  the  city  or  by  any  warden,  superin- 
tendent or  head  keeper  of  any  state  prison,  penitentiary,  workhouse,  county 
jail  or  other  institution  for  the  detention  of  persons  convicted  of  or  accused 
of  crime,  or  oif eases,  or  held  as  witnesses  in  criminal  cases,  to  Issue  to  each 
of  such  persons  as  may  be  designated  in  such  applications  and  who  is  in  the 
regular  employ  in  such  institution  of  the  state,  or  of  any  county,  city,  town  or 
village  therein,  a  license  authorizing;  such  person  to  have  and  carry  concealed 
a  pistol  or  revolver  whUe  such  person  remains  in  the  said  employ. 

"It  shaU  he  the  duty  of  the  police  commissioner  in  the  city  of  New  York 
and  of  any  magistrate  elsewhere  in  this  state,  upon  application  therefor,  by 
any  householder,  merchant,  storekeeper  or  messenger  of  any  banking  insti- 
tution or  express  company  in  the  state,  and  provided  such  police  commissioner 
or  magistrate  is  satisfied  of  the  good  moral  character  of  the  applicant,  and 
provided  that  no  other  good  cause  exists  for  the  denial  of  such  application, 
to  issue  to  such  applicant  a  license  to  have  and  possess  a  pistol  or  revolver, 
and  authorizing  him  (a)  if  a  householder,  to  have  such  weapon  in  his  dwell- 
ing, and  (b)  if  a  merchant,  or  storekeeper,  to  have  such  weapon  in  his  place 
of  business,  and  (c)  If  a  messenger  of  a  banking  institution,  or  express  com- 
pany, to  have  and  carry  such  weapon  concealed  whUe  in  the  employ  of  auch 
institution  or  express  company." 

Construing  all  of  these  provisions  of  the  same  section  together,  the 
manifest  intent  of  the  former  statute  was  that  residents  of  the  city 
of  New  York  should  apply  to  the  police  commissioner  of  the  city  of 
New  Yoric  for  a  pistol  permit,  and  that  said  police  commissioner  had 
exclusive  authority  under  the  statute  to  issue  peiinits  for  residents  of 
the  city  of  New  York.  Outside  of  the  city  of  New  York,  applicants 
for  pistol  permits  should  have  applied  to  the  local  magistrate  within 
whose  district  the  applicant  resided. 

The  defendant,  a  resident  of  the  city  of  New  York,  as  appears  by, 
the  permit  itself,  applied  to  the  magistrate  of  the  town  of  Oyster  Bay 
for  a  permit.  He  should  have  applied  to  the  police  commissioner  of 
the  city  of  New  York,  who  had  exclusive  authority  to  issue  permits 
to  residents  of  the  city  of  New  York.    The  magistrate  of  the  town  of 
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Oyster  Bay,  therefore,  had  no  authority  to  issue  to  the  defendant  the 
permit  in  question,  and  it  was  void  from  its  issuance. 
The  judgment  of  conviction  should  be  affirmed. 

BLACKMAR,  P.  J.,  and  KELLY,  MANNING,  and  YOUNG,  JJ., 
concur. 


(201  App.  Div.  581) 

GROONSTAD  v.  BOBBINS  DRY  DOCK  &  REPAIR  CO. 

(Supreme  Court,  Appellate  Diyision,  Second  Department    June  9,  1922.) 

1.  Master  and  servant  ^3»l24(4)»Duty  to  ascertain  latent  defects  in  vessel  Held 

not  on  stevedore. 

In  the  absence  of  any  condition  eumresting  defects  or  danger,  a  steve- 
dore, employing  plaintiff's  intestate,  may  assume  that  the  shipownor  has 
used  due  care  to  maintain  the  rigging  in  safe  condition,  an<l  need  not 
make  tests  for  latent  imperfections  in  a  ringbolt  on  the  vessel ;  but  be 
may  not  use  the  ship's  parts  blindly  and  without  observing  ihem. 

2.  Master  and  servant  «s>286(24X— Negllgenoe  of  employing  stevedore  in  failing 

to  Inspeot  ringliolt  held  for  Jury. 

Evidence  as  to  the  rusty  and  defective  appearance  of  a  ringbolt  on  a 
vessel  held  to  present  a  question  for  the  Jury  as  to  whether  a  stevedore, 
the  employer  of  plain tilTs  intestate,  was  negligent  In  using  it  for  hoisting 
a  heavy  weight  without  previous  inspection  and  test 

3.  Trial  ^s»296(l)— Instniotioos,  though  bad  In  form,  not  objectionable,  where 

correct  as  a  whole.. 

An  instruction,  bad  only  as  to  form  and  verbiage,  is  not  improper,  where 
it  is  on  the  whole  correct. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  Thomas  Groonstad,  administrator  of  Isaac  C.  Isaacksen, 
deceased,  against  the  Robbins  Dry  Dock  &  Repair  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  defendant  appeals.    Affirmed. 

Appeal  by  the  defendant  Robbins  Dry  Doclc  &  Repair  Ck)mpany,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  1st  day  of  December, 
1921,  upon  the  verdict  of  a  Jury  for  $5,000,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  same  day  denying  defendant's  nliotlon  for  a  new 
trial  made  on  the  minutes.  The  plaintiff's  intestate  was  In  the  employ  of  the 
defendant  as  a  laborer.  On  October  19.  1918,  he  was  engaged,  with  other 
fellow  servants,  in  hoisting  a  boiler  tube  from  the  hold  of  the  French  war 
cruiser  Marcellaise  through  the  funnel  to  the  deck,  when  the  rigging  which 
carried  the  load  collapsed,  and  the  boiler  tube  fell  upon  him.  causing  his 
death.  The  accident  was  due  to  the  parting  of  a  ringbolt  to  which  the  hoisting 
rigging  was  made  fast  at  the  stern  of  the  cruiser.  The  complaint  charged 
the  defendant  with  negligence  in  failing,  among  other  things,  properly  to  in- 
spect the  ringbolt,  and  in  using  appliances,  including  the  ringbolt,  that  were 
unfitted  for  the  work  for  which  they  were  being  used.  The  Jury  found  a 
verdict  for  plaintiff. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ, 

A.  G.  Maul,  of  Jersey  City,  N.  J.  (Thomas  J.  Brennan,  of  Brooklyn, 
on  the  brief),  for  appellant. 

Grant  Hoemer  and  Peter  Baumer,  both  of  New  York  City,  for  re- 
spondent. 

BLACKMAR,  P.  J.  [1]  The  ringbolt,  the  parting  of  which  caused 
the  death  of  plaintiff's  intestate,  was  part  of  the  permanent  rigging  of 
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the  ship.  To  this  ringbolt  was  made  fast  the  end  of  the  steel  cable 
which  supported  the  defendant's  block  and  fall,  and  it  proved  insuffi- 
cient in  strength  to  sustain  the  load  thereby  put  upon  it.  The  du^ 
of  the  master  to  his  servant  in  using  the  permanent  rigging  or  appli- 
ances of  the  ship  is  definitely  settled  by  recent  decisions  of  the  courts. 
Dziengelewsky  v.  Turner  &  Blanchard,  Inc.,  191  App.  Div.  341,  181 
N.  Y.  Supp.  699;  Liverani  v.  John  T.  Clark  &  Son,  191  App.  Div. 
337, 181  N.  Y.  Supp.  696;  Id.,  231  N.  Y.  178, 181, 131  N.  E.  S&l.  The 
rule  can  best  be  stated  in  the  language  of  the  opinion  of  the  Court  of 
Appeals,  as  follows : 

"Under  such  circomstances,  what  was  the  duty  which  the  law  placed  upon 
the  stevedore  with  relation  to  the  use  of  the  ship  and  its  parts?  In  the 
absence  of  any  condition  to  excite  suspicion,  or  to  suggest  defects  or  danger, 
the  stevedore  might  assume  the  safety  of  the  appliances,  and  that  due  care  had 
been  used  by  the  shipowner  to  keep  and  maintain  them  in  reasonably  safe 
condition.  •  •  •  This  does  not  mean  that  the  stevedore  could  use  the 
tackle  or  the  ship^s  parts  blindly  and  without  looking  at  them,  but  that,  if 
appearances  indicated  no  danger  or  defects,  an  inspection  by  teste  for  latent 
imperfecti(mB  was  not  required  of  it" 

The  charge  of  the  justice  presiding  at  the  trial,  considered  in  its 
whole  scope  and  meaning,  properly  instructed  the  jury  on  the  measure 
of  the  duty  of  inspection  of  the  ship's  rigging  which  rested  on  defend- 
ant. The  defendant  could  not  use  the  ship's  rigging,  including  the  ring- 
bolt, blindly  and  without  looking  at  it;  but,  if  appearances  indicated 
danger  or  defects,  the  duty  of  further  inspection  or  tests,  to  ascertain 
if  the  indicated  danger  or  apparent  defects  were  real  or  substantial, 
rests  on  the  defendant. 

[2]  The  question  presented  and  argued  on  this  appeal  is  whether 
the  appearance  of  the  ringbolt  indicated  weakness  or  danger  of  giving 
way  under  the  strain  to  which  the  defendant  intended  to  subject  it    If 
it  did,  tjiere  was,  as  to  defendant's  negligence,  a  question  of  fact  for 
the  jury.    There  was  evidence  that  an  examination  of  the  ringbolt  soon 
after  the  accident  showed  rust,  which  extended  to  the  outside  of  the 
break ;  that  the  ringbolt  was  not  properly  welded,  leaving  a  defect  in 
the  center;  that  the  weld  parted  where  flie  rust  showed;  that  it  was 
an  overlapping  weld,  and  was  rusted  where  it  was  welded.    The  rust 
was  above  the  deck,  visible  from  the  outside  to  a  cursory  inspection, 
and,  according  to  expert  testimony,  was  a  contributing  cause  to  the 
breaking  of  the  ringbolt.     To  this  %-inch  ringbolt  was  fastened   a 
U4-inch  steel  cable,  which  led  to  the  mainmast,  from  there  to  tfie  fore- 
mast, and  then  down  to  the  deck,  and  was  fastened  to  the  windlass  at 
the  bow  of  the  ship.    On  the  span  of  about  100  feet  between  the  masts 
was  rigged  a  traveler,  to  which  was  attached  a  block  and  fall,  which 
the  defendant   used   to  hoist  the  boiler  parts  through  the  funnel. 
Whether,  in  view  of  the  strain  to  which  this  ringbolt  was  subjected, 
the  showing  of  rust  on  the  outside,  at  the  point  of  welding,  indicated 
danger  in  its  use,  cannot  be  decided  as  matter  of  law.    No  amount  of 
knowledge  of  the  law  renders  a  tribunal  competent  to  decide  tfiis  ques- 
tion.   It  is,  in  its  very  nature,  a  question  of  fact.    The  ringbolt  of  %- 
inch  iron  was  welded  by  a  blacksmith,  with  a  scar  and  an  indication 
of  rust  showing  the  point  of  union.    It  was  subjected  to  a  heavy  ad* 
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ditional  strain  by  the  defendant's  work.  Did  the  outside  appearance, 
as  seen  by  a  casual  observer,  indicate  weakness  or  a  defect  that  render- 
ed it  negligent  to  use  it  without  further  tests  ?  There  was  an  interior 
defect  in  Ae  welding,  which  could  have  been  disclosed  by  the  hammer 
test.  Did  the  rust  at  the  scar  indicate  to  a  skilled  observer  the  interior 
defect?  These  are  questions  of  fact  for  the  jury,  and  it  follows  that 
the  exception  to  the  motion  to  dismiss  was  not  well  taken. 

[3]  The  defendant  urges  an  exception  to  the  charge  of  the  court  on 
the  duty  of  the  defendant  with  respect  to  substituting  other  appliances 
for  the  ringbolt,  if  the  defendant  doubted  its  strength  or  fitness.  The 
instruction  was  at  the  request  of  plaintiff's  counsel,  and,  although  sub- 
ject to  criticism  as  to  form  and  verbiage,  it  is  enough  to  say  that  on  the 
whole  the  jury  were  properly  instructed  as  to  the  duty  of  Ae  master. 

No  error  being  found  in  the  exceptions  ui^d  and  considered,  and 
no  further  points  being  presented  by  the  appellant,  the  judgment  and 
order  should  be  affirm^,  with  costs.    All  conctur. 


(U8  MiBC  Bep.  749) 

MALLORY  V.  BARRETT. 

(Supreme  Court,  Appellate  Term,  First  Department     June  Id,  1822.) 

1.  Oarrl«ra  #5»I60— Provltlon  la  Transportation  Aot,  sntiiettiing  llniUtlont  tfnr. 

ing  Moral  oontrol,  inapplioablo  to  oontraot  limitations. 

Transportation  Act  Feb.  28,  1920,  |  206t,  providing  that  the  period  of 
federal  control  shall  not  be  computed  as  part  of  the  period  of  limitation 
in  actions  against  carriers,  refers  only  to  Umitationa  created  by  the 
statutet  and  does  not  apply  to  limitationn  created  by  a  contract  of  ship- 
ment. 

2.  Evldonso  «=922(l)— Jndloial  notloo  not  taken  of  fnot  that  one  oxpross  oon- 

pany  wao  part  of  another  exprsss  oompany. 

The  court  cannot  take  Judicial  notice  that  the  Adams  Express  Oom- 
pany is  a  part  of  the  American  Bailway  Express  Company; 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Isaac  Mallory  against  William  M.  Barrett,  as  President  of 
the  Adams  Express  Company.  From  an  order  setting  aside  and  vacat- 
ing a  judgment  dismissing  the  complaint,  defendant  appeals.  Judg- 
ment reversed,  and  judgment  reinstated. 

Argued  November  term,  1921,  before  LEHMAN,  WHITAKER, 
and  DELEHANTY,  JJ. 

Stockton  &  Stockton,  of  New  York  City  (Joseph  C.  Slaughter,  of 
New  York  City,  of  counsel),  for  appellant. 

Martin  Catts,  of  New  York  City  (Gilbert  Ray  Hawes,  of  New  York 
City, 'of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  In  January,  1918,  the  plaintiff  delivered  to  the 
defendant  as  a  common  carrier  a  trunk.  The  trunk  was  apparently 
lost  in  transit,  and  was  never  delivered  to  the  consignee.    The  plain- 
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tiflf  began  this  action  for  the  loss  of  the  trunk  in  May,  1920.   The  con- 
tract of  shipment  contained  a  clause  that — 

"Suits  for  loss,  damage,  or  delay  shaU  be  instituted  within  two  years  and 
one  day  after  delivery  of  the  property,  or,  in  case  of  faUurie  to  deliver,  then 
within  two  years  and  one  day  after  a  reasonable  time  for  delivery  has 
elapsed.*' 

It  is  quite  evident  that  the  plaintiff  began  this  action  more  than  two 
years  and  one  day  after  a  reasonable  time  for  delivery  of  the  goods  had 
elapsed,  and  the  evidence  is  insufficient  to  show  any  waiver  of  this 
clause  of  the  contract.  For  this  reason  the  trial  justice  dismissed  the 
complaint,  but  subsequently  made  an  order  vacating  and  setting  aside 
tiie  judgment,  and  the  defendant  now  appeals  from  this  order.  At  the 
outset  it  urgfes  that  the  order  is  invalid  on  various  technical  grounds. 
We  have  not  deemed  it  necessary  to  consider  these  contentions,  because 
on  the  merits  the  order  is  erroneous. 

Section  206f  of  the  Transportation  Act  of  February  28,  1920  (41 
Stat.  462),  governing  interstate  shipments,  provides  that — 

"The  period  of  federal  control  shall  not  becomputed  as  a  part  of  the  periods 
of  limitation  in  actions  against  carriers  or  in  claims  for  reparation  to  the 
Commission  for  causes  of  action  arising  prior  to  federal  control." 

And  the  learned  trial  justice  has  held  that  the  defendant  was  a  car- 
rier which  was  under  federal  control  for  a  period  vvhich  should  be 
deducted  from  the  period  of  limitation.  The  record  presents  no  evi- 
dence of  such  control,  and  the  trial  justice  has  based  his  finding  of 
that  fact  upon  an  opinion  and  finding  of  the  Interstate  Commerce  Com- 
mission in  the  Matter  of  the  Adams  Express  Co.,  Southern  Express, 
and  Wells  Fargo  &  Co.,  reported  in  volume  59  of  the  Interstate  Com- 
merce Commission  Reports,  at  page  469. 

[2]  While  perhaps  the  court  may  take  judicial  notice  that,  under 
the  President's  proclamation,  the  federal  government  assumed  control 
of  the  American  Railway  Express  Company,  we  cannot  take  judicial 
notice  that  the  Adams  Express  Company  was  a  part  of  the  American 
Railway  Express  Company,  and  this  fact  is  disputed  by  the  defendant. 
Even  if  in  another  proceeding  the  Interstate  Commerce  Commission 
has  made  a  finding  that  the  Adams  Express  Company  was  part  of  the 
American  Railway  Express  Company,  it  is  at  least  doubtful  whether 
such  a  finding  would  be  binding  upon  the  court  in  this  proceeding.  We 
need  not,  however,  now  decide  this  point,  because  in  any  event  the  stat- 
ute upon  which  the  plaintiff  relied,  has  no  application  to  the  present 
case. 

In  the  recent  case  of  New  York  Cent.  R.  Co.  v.  Lazarus  et  al.,  278 
Fed.  900,  the  United  States  Circuit  Court  of  Appeals  of  this  circuit 
decided  that  this  section  of  the  statute  refers  only  to  the  limitations 
created  by  the  statute,  and  has  no  application  to  limitations  created  by 
contract.  See,  also,  Leigh,  Ellis  &  Co.  v.  I>avis  (C.  C.  A.)  276  Fed. 
400,  401,  and  Leigh  y.  Payne  (D.  C.)  274  Fed.  443.  The  court  in  that 
case  had  before  it  for  construction  exactly  the  same  clause  as  is  con- 
tained in  the  contract  between  the  parties  in  the  present  case,  and  the 
court  decided  that  under  that  clause  an  action  was  barred  which  was 
not  brought  within  two  years  after  a  reasonable  time  for  delivery  had 
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elapsed,  even  though  the  carrier  had  subsequently  been  under  fediSral 
control,  and  investigations  and  other  negotiations  were  pending  up  to 
the  time  of  the  commencement  of  the  action. 

Under  the  authority  of  that  case,  it  follows  that  the  plaintiff  can- 
not maintain  the  action,  and  the  order  setting  aside  the  judgment  is  re- 
versed, with  $30  costs,  and  the  judgment  reinstated    All  concur. 


JENNINGS  V.  BARRETT. 
(Supreme  Cburt,  Appellate  Term,  First  Department    June  13,  1922.) 

1.  Carriers  ^=>I59(2),  160— Clause  In  contraot  providing  for  making  claims  in 

writing  within  certain  time,  ano  limiting  time  of  action  against  carrier,  held 
valid. 
A  carrier's  contract  with  shtppers,  providing  that  claims  for  loss, 
.  damage,  or  delay  must  be  made  in  writibg  to  the  carrier  at  point  of  de- 
livery or  point  of  origin  within  four  months,  and  suits  must  be  instituted 
within  two  years  after  delivery,  or  in  case  of  failure  to  deliver  after  a 
reasonable  time  for  delivering  had  elapsed,  is  valid. 

2.  Carriers  ^=d  1 60— Letter  held  not  a  waiver  of  provision  la  contract  of  ship- 

ment limiting  time  to  sue. 

Where  a  contract  between  a  carrier  and  a  shipper  provided  daims  for 
failure  to  deliver  should  be  brought  within  two  years  after  a  reasonable 
time  for  delivery  had  elapsed,  a  letter  written  by  the  carrier  a  year  before 
the  time  to  sue  expired,  in  answer  to  an  inquiry  by  the  shipper,  that  they 
were  tracing  an  article  lo^  in  shipment,  and  that  they  would  take  the 
matter  tip  with  him  as  soon  as  they  received  definite  iiiformation,  did  not 
aiDOunt  to  a  waiver  of  the  provision  limiting  time  to  sue,  since  the  shippeir 
was  only  justified  in  waiting  a  reasonable  time,  and  was  put  on  inquiry, 
after  a  reasonable  time  had  elapsed,  without  further  communication 
from  the  carrier. 

3.  Carriers  ^=»  164— Admission  In  evidence  of  letter  of  carrier  concerning  lost 

shipment  after  time  to  sne  had  expired  held  error. 

In  suit  by  a  shipper  against  a  carrier  for  failure  to  deliver  a  ship- 
ment, where  a  contract  of  shipment  blstween  the  shipper  and  the  car- 
rier provided  that  suit  for  failure  to  deliver  must  be  brought  within  two 
years  after  a  reasonable  time  for  delivery,  admitting  in  evidence  a  letter 
from  the  carrier  to  the  shipper  written  after  the  shipper's  time  to  sue 
had  expired,  stating  that  the  carrier  had  retired  from  business,  and  that 
it  could  not  consider  claims  for  loss  in  shipment,  except  in  case  of  certain 
C.  O.  D.  shipments,  was  error,  since  the  letter  was  not  material  to  tiie 
issues  and  did  not  establish  a  waiver  by  defendant  of  the  provision  that 
plaintiff  must  sue  in  two  years,  as  alleged  by  plaintiff. 

Gohalan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Michael  J.  Jennings  against  William  M.  Barrett,  as  Presi- 
dent of  the  Adams  Express  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Judgment  reversed,  and  complaint  dismissed  on 
the  merits. 

Argued  March  term,  1922,  before  GUY,  COHALAN,  and  WAG- 
NER,  JJ. _^ ^ 
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Stockton  &  Stockton,  of  New  York  City  (Joseph  C.  Slaughter,  of 
New  York  City,  of  counsel),  for  appellant. 
Elihu  J.  Zwilling,  of  New  York  City,  for  respondent. 

GUY,  J.  [  1  ]  PlaintiflF  sued  to  recover  the  value  of  a  shipment  made 
on  June  4,  1918.  The  action  was  begun  March  14,  1921.  The  proof 
establishes  that  the  shipment  was  not  delivered.  The  contract,  con- 
sisting of  a  uniform  express  receipt,  provides : 

"Claims  for  loss,  damage,  or  delay^must  be  made  in  writing  to  the  carrier 
at  point  of  delivery  or  point  of  origin  within  four  months  and  suits  mnst  be 
instituted  within  two  years  after  delivery,  •  ♦  ♦  or,  in  case  of  failure 
to  deliver,  after  a  reasonable  time  for  delivery  had  elapsed.  Unless  claims 
are  so  made  the  carrier  shaU  not  be  liable.'* 

It  was  conceded  that  one  week  was  a  reasonable  time  for  delivery. 
The  validity  of  said  clause  has  been  upheld  by  both  state  and  federal 
courts.  Wurlitzer  v.  Barrett  (Sup.)  154  N.  Y.  Supp.  226;  Barter  v. 
Barrett,  186  App.  Div.  715,  174  N.  Y.  Supp.  779;  Bell  v.  N.  Y.  Cent 
R.  Co.,  187  App.  Div.  564,  175  N.  Y.  Supp.  712;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  McCaull-Dinsmore  Co.,  253  U.  S.  97,  40  Sup.  Ct.  504,  64 
L.  Ed.  801;  Leigh  Ellis  &  Co.  v.  Payne  (D.  C.)  274  Fed.  443,  af- 
firmed (C.  C;  A.)  276  Fed.  400. 

[2]  It  was  the  contention  of  the  plaintiff  that  said  clause  was  waived 
by  reason  of  the  acts  of  defendant's  agent ;  the  waiver  beii^  based  up- 
on a  letter  written  by  the  claim  department  of  the  Adams  Express 
Company  on  April  7,  1919,  a  year  before  the  time  when  plaintiff's  right 
to  sue  expired  under  the  contract.  Said  letter  advised  plaintiff  that 
the  matter  was  being  taken  up  with  the  agent  at  point  of  delivery,  to 
procure  the  record  of  the  handling  of  the  shipment  at  that  point,  and 
further  advised  plaintiff  that  the  matter  would  be  taken  up  with  him  as 
soon  as  the  claim  department  received  definite  information. 

[3]  Plaintiff  also  introduced  in  evidence,  over  defendant's  objec- 
tion, a  letter  dated  January  8,  1921,  seven  months  after  plaintiff's  time 
to  sue  had  expired,  written  by  the  chief  clerk  of  defendant's  claim 
department,  stating  that  the  Adams  Express  Company  had  retired  from 
business  June  30,  1918,  and  that  it — 

"closed  Its  claim  department  with  respect  to  all  loss  and  damage  claims  on 
which,  under  the  limitations  of  the  uniform  express  receipt,  Its  legal  liability 
expired  two  years  and  one  day  from  a  reasonable  time  for  delivery,  If  nf^t 
delivered.  It  Is  not  therefore  In  a  position  to  reconsider  or  reopen  any  loss 
imd  damage  claims  on  account  of  shipments  moving  prior  to  June  30,  19tH, 
with  the  single  exception  of  claims  for  O.  O.  D.  shipments.  In  which  the 
goods  arrived  at  destination  and  were  received  by  the  consignee  and  the 
Adams  Express  Company  coUeeted  the  C.  O.  D.  and  failed  to  remit.  •  •  ♦ 
If,  therefore,  your  claim  is  one  for  a  O.  O.  D.  shipment,  on  which  you  have 
the  consignee's  acknowledgment  that  he  received  the  goods  and  you  wiU  tor- 
ward  us  evidence  of  such  a  fact  we  shall  be  very  glad  to  take  the  matter  up 
for  adjustment.'* 

Said  letter  has  no  materiality  to  the  issues  involved  herein,  was  er^ 
roneously  admitted  in  evidence,  and  in  no  way  establislies  the  waiver 
alleged  by  the  plaintiff. 

The  decision  in  Ghormley  v.  Dinsmore,  51  N.  Y.  Super.  Ct.  196, 
holding  that,  where  the  shipper's  receipt  required  presentation  of  claim 
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to  the  express  company  within  30  days  from  its  date,  and  where  it 
appeared  that  defendant  undertook  to  search  for  plaintiff's  lost  pack- 
age, and  finally  reported  that  it  could  not  be  found,  plaintiff  was  ex- 
cused from  presenting  his  claim  at  an  earlier  date,  has  no  applicability 
to  the  state  of  facts  presented  herein,  where  plaintiff  had  still  an  en- 
tire year  within  which  to  bring  suit  after  the-  receipt  by  plaintiff  of  de- 
fendant's letter.  Had  the  offer  of  defendant's  clerk  to  search  for  the 
records,  with  the  statement  that  the  matter  would  be  taken  up  with 
plaintiff  as  soon  as  the  claim  department  received  definite  information, 
as  contained  in  the  letter  herein,  been  made  a  few  days  before  the  ex- 
piration of  plaintiff's  time  to  sue,  as  in  the  case  of  a  delayed  filing  of 
notice  of  claim  within  a  30-day  period,  waiver  thight  be  deemed  to  be 
proven;  but,  under  the  circiunstances  of  this  case,  plaintiff,  having 
full  knowledge  of  the  provisions  of  the  contract  as  to  the  time  withm 
which  suit  must  be  brought,  was  only  justified  in  waiting  a  reasonable 
time  for  further  communication  from  the  defendant,  and  was  put  up- 
on inquiry  after  .such  reasonable  time  had  elapsed.  We  do  not  think 
that  plaintiff  ma^  out  a  waiver  by  the  defendant  of  the  provision  that 
suit  must  be  brought  within  2  years. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs. 

WAGNER,  J.,  concurs. 
COHALAN,  J.,  dissents. 


(201  A|>p.  Div,  704) 

JOHN  V.  COE-STAPLEY  MFG.  CO.,  Ino. 

(Supreme  Court,  AppeUate  Division,  Ftrst  Department.    Jnne  16,  1922.) 

1.  Accord  and  satisfaction  49cs>26( I)— Defendant  niHSt  establish  necessary  ele- 

ments. 

Defendant  claiming  accord  and  satisfaction  has  the  bnrden  of  establish- 
ing the  necessary  elements. 

2.  Accord  and  satisfaction  <8s»26(3)— Cheelc  held  no  evidence  of  accord  and  satis- 

faction. 

From  a  check  given  plaintiff  on  his  discharge  by  defendant  in  August, 
reciting  "In  full  of  all  demands  including  salary  to  September/*  and  so  ex- 
cluding any  salary  subsequent  to  said  date,  there  can  be  no  inference  of 
accord  and  satisfaction ;  the  dispute  being  whether  the  term  of  employ- 
ment was  for  the  calendar  year  or  at  wUl. 
8.  Appeal  and  error  ^=>IOI  I  (I)— Finding  on  conflicting  evidence  not  disturbed. 

The  evidence,  though  conflicting,  supporting  the  finding  that  the  term  of 
employment  was  for  a  year,  judgment  in  accordance  therewith  in  ac- 
tion for  discharge  within  that  time  should  not  be  reversed;  claimed  ac- 
cord and  satisfaction  not  being  shown. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  George  C.  John  against  the  Coe-Stapley  Manufactunng 
Company,  Inc.  From  a  determination  of  the  Appellate  Term  (188  N. 
Y.  Supp.  §36),  reversing  a  judgment  of  the  Municipal  Court  for  plain- 
tiff, and  granting  a  new  trial,  plaintiff  appeals.  Determinatbn  revers- 
ed, and  judgment  affirmed. 
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Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL. 
and  GREENBAUM,  JJ. 

Walter  E.  Godfrey,  of  New  York  City  (Aaron  H,  Marx,  of  New 
York  City,  of  counsel),  for  appellant. 
Thomas  H.  Wight,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  was  employed  as  a  salesman  for  the  defend- 
ant  at  the  rate  of  $4,000  per  year  and  $125  per  week  traveling  ex- 
penses. The  defendant  claims  that  on  or  about  the  20th  day  of  August 
its  sales  manager  discharged  the  plaintiff.  A  check  was  given  to  the 
plaintiff,  dated  August  24th,  for  the  sum  of  $502.32,  which  stated,  "in 
full  of  all  demands,  including  salary  to  September  30,  1920."  The 
plaintiff  cashed  this  check.  The  plaintiff  claimed  that  he  was  hired  for 
a  year.    The  claim  of  the  defendant  was  that  the  hiring  was  at  will. 

The  defendant's  witness,  Mr.  Harding,  its  sales  manager,  testified 
that  he  discharged  plaintiff  on  the  20th  of  August,  and  that,  the  plain- 
tiff claiming  that  the  term  of  his  hiring  was  for  a  year,  he  offered  to 
pay  plaintiff's  salary  up  to  September  30th,  and  that  ti(t  plaintiff  want- 
ed him  to  pay  the  salary  to  November  1st,  but  that  he  refused  to  do  so, 
and  the  plaintiff  accepted  the  check  abovementioned.  The  plaintiff 
denied  this  conversation,  and  said  that  on  August  20th  he  was  given 
notice  of  his  discharge,  to  take  effect  September  30th;  that  he  con- 
tinued working  for  the  company,  and  brought  in  orders  which  were 
accepted  after  the  receipt  of  the  check,  and  continued  to  report  at 
the  office  until  about  the  11th  day  of  September,  when  Mr.  Harding 
told  him  not  to  come  to  the  office  any  more.  The  plaintiff  called  the 
former  president  of  the  company,  with  whom  the  contract  of  employ- 
ment was  made,  and  he  testified  positively  that  the  term  of  employment 
was  .for  one  year.  The  Municii>al  Court  judge  was  thoroughly  justified 
in  holding  that  the  tenn  of  employment  was  for  one  year,  instead  of 
at  will,  as  claimed  by  the  defendant. 

The  Appellate  Term  at  first  affirmed  the  judgment,  but  on  a  rcargu- 
ment  reversed,  and  granted  a  new  trial.  The  latter  opinion  proceeds 
upon  the  theory  that  the  taking  of  the  check  was  in  accord  and  satis- 
faction of  plaintiflPs  claim.  It  is  stated  in  the  opinion  that  the  cause 
of  action  is  for  breach  of  contract  of  employment  and  not  for  salary ; 
that  the  evidence  showed  that  there  was  a  dispute  concerning  the  con- 
tract at  the  time  the  aforementioned  check  was  given,  but  that  the  facts 
are  not  brought  out  with  sufficient  clarity,  and  the  case  should  there- 
fore be  sent  back  for  a  new  trial. 

[1-3]  The  burden  was  upon  the  defendant  to  establish  the  elements 
necessary  to  constitute  an  accord  and  satisfaction  at  the  time  the  check 
was  delivered  and  accepted.  No  inference  can  be  drawn  that  there 
was  an  accord  and  satisfaction  from  the  check  itself.  The  check  states 
that  It  is  in  full  for  all  demands,  but  there  is  added  to  those  words, 
"including  salary  to  September  30,  1920."  Therefore  by  its  express 
terms  it  excluded  from  the  settlement  salary  due  subsequent  to  Sep- 
tember 30th,  If  it  intended  to  be  in  full  for  all  claims  for  salary,  it 
should  have  stated,  "including  salary  to  December  31st."  The  dispute 
between  the  parties  was  not  as  to  the  amotmt  due.    The  dispute  was 
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as  to  the  terms  of  the  contract ;  the  defendant  ffeiming  that  the  con* 
tract  was  a  hiring  at  will,  and  the  plaintiff  claimfl^  that  it  was  a  con- 
tract for  one  year.  Upon  conflicting  evidence  the  trial  justice  found 
for  the  plaintiff. 

.In  my  opinion  the  Appellate  Term  erred  in  reversing  the  judgment. 
Therefore  the  detexmination  of  the  Appellate  Term  should  be  reversed, 
and  the  judgment  of  the  Municipal  Court  affirmed,  with  costs  in  this 
court  and  in  the  Appellate  Term.    All  concur. 


(201  App.  Div.  690) 

FARRELL  V.  NATIONAL  CIVIL  SERVICE  ENDOWMENT  ASS'N. 

(Supreme  Ck>iirt,  AppeUate  Division,  First  Department.    June  10,  1922.) 

Election  of  romodles  ^s»7(l)— Expellod  mombor,  havhig  svod  endowmont  assd- 
oiatlon  and  rooovorod,  not  ontitled  to  rolastatonioiit. 

Where  an  endowment  association  ezpeUed  a  member,  promising  to  pny. 
him  a  designated  sum,  and  he  gave  notice  of  acceptance  and  brought  suit 
for  the  agreed  sum,  and  recovered  all  the  association  could  legally  pay, 
which  was  less  than  the  agreed  amount,  he  had  elected  his  remedy,  and 
could  not  then  compel  reinstatement.       4b 

Appeal  from  Supreme  Court,  New  York  County, 

Application  of  Edward  A.  Farrell  for  an  order  against  the  National 
Civil  Service  Endowment  Association  directing  defendant  to  reinstate 
applicant  From  an  order  of  reinstatement  defendant  appeals.  Re- 
versed. 

See,  also,  199  App.  Div.  191, 191  N.  Y.  Supp.  403. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  GREENBAUM,  ]J. 

Edwin  C.  Morsch,  of  Brooklyn,  for  appellant. 
Richards,  Smyth  &  Conway,  of*  Brooklyn  (James  E.  Smyth,  ot 
Brooklyn,  of  counsel),  for  respondent. 

PAGE,  J.  The  appellant  was  mcorporated  under  the  Membership 
Corporations  Law  (Consol.  Laws,  c.  35),  and  was  organized  and  to  ht 
conducted  by  the  civil  service  employees  only.  Any  civil  service  em- 
ployee, whether  employed  by  the  national,  state,  or  municipal  govern^ 
ment,  was  eligible  for  membership.  It  provided  for  benefits  to  be  paid 
upon  the  death,  of  a  member,  or  upon  retirement  or  dismissal  from 
his  or  her  position,  or  upon  completing  20  years'  membership  in  the 
association,  according  to  a  schedule.  A  fund  was  established,  consist- 
ing of  25  per  cent,  of  all  dues  and  interests  on  deposits,  to  be  main- 
tained for  the  purpose  of  paying  such  benefits.  The  respondent  be- 
came a  member  August  1,  1914.  Besides  the  civilian  members,  there 
were  a  large  number  of  firemen  and  policemen  who  were  members  of 
the  association.  The  civilian  members  were  accepted  in  violation  of 
the  provisions  of  the  Insurance  Law  (Consol.  Laws,  c.  28)  art.  7,  added 
by  Laws  1911,  c.  198  as  amended,  in  that  such  an  association  was  re- 
stricted to  membership  of  those  engaged  in  hazardous  occupations,  and 

^s9For  other  cases  see  same  topic  ft  KET-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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the  superintendent^  insurance  notified  the  respondent  that,  unless  it 
eliminated  its  civiKn  members,  proceedings  would  be  instituted  to 
revoke  its  charter. 

The  appellant  might  have  complied  with  the  Insurance  I^w  by  re- 
incorporating thereunder  and  complying  with  the  requirements  of  said 
law,  but  it  elected  instead  to  expel  the  civilian  members,  and  the  Su- 
preme Council  passed  a  resolution  allowing  them,  on  their  withdraw- 
ing from  the  association,  the  benefits  that  they  would  have  received, 
had  they  died  or  retired  or  been  dismissed  from  their  positipn.  The 
respondent  notified  the  association  that  he  would  accept  the  benefit  as 
provided  in  said  resolution.  The  Supreme  Council  rescinded  its  prior 
resolution,  in  so  far  as  it  related  to  benefits,  and  refused  to  pay  to 
the  respondent  the  siun  of  $400,  the  amount  of  such  benefit,  and  he 
brought  an  action  in  the  Municipal  Court,  of  the  city  of  New  York, 
Borough  of  Brooklyn,  which  resulted  in  a  judgment  in  his  favor  for 
the  amount  of  money  that  he  had  paid  in,  in  tjfie  way  of  assessments 
#and  dues,  which  had  been  deposited  in  court.  An  appeal  was  taken 
from  such  judgment  to  the  Appellate  Term,  Second  Department,  which 
reversed  the  judgment  of  tbe  Municipal  Court,  and  directed  judgment 
for  the  plaintiff  for  the  ftS  amount  claimed,  on  the  ground  that  the 
action  was  upon  the  promise  contained  in  the  resolution,  and  not  on  the 
contract  of  insurance. 

On  appeal  to  the  Appellate  EHvision,  Second  Department  (Farrell^ 
V.  National  Civil  Service  Endowment  Ass'n,  199  App.  Div.  191,  191* 
N.  Y.  Supp.  403),  the  determination  of  the  Appellate  Term  was  revers- 
ed, and  the  judgment  of  the  Municipal  Court  reinstated,  on  the  ground 
that  the  appellant  had  no  authority  to  divert  the  funds  of  the  associa- 
tion, and  that  there  was  no  consideration  for  the  promise,  inasmuch  as 
the  agreement  to  pay  the  benefits  was  void  ab  initio.  It  did  have  au- 
thority to  offer  to  repay  to  the  plaintiff  the  moneys  that  he  had  paid 
to  the  defendant,  for  the  reason  that  plaintiff  had  recdved  no  consid- 
eration therefor. 

The  respondent  thereupon  instituted  this  proceeding  to  compel  the 
association  to  reinstate  him,  and  the  motion  was  granted.  The  position 
of  the  respondent  is  that'he  can  be  reinstated  as  a  member  of  the  as- 
sociation, and,  if  the  association  does  not  reincorporate  under  and 
comply  with  the  Insurance  Law,  it  will  be  dissolved,  and  on  the  disso- 
lution he  would  share  equally  with  all  other  members  in  the  assets  of 
the  corporation.  . 

In  my  opinion,  the  respondent  is  not  in  position  to  compel  his  rein- 
statement. He  accepted  his  elimination  from  the  order,  and  brought 
suit  to  recover  the  amount  that  the  association  had  agreed  to  pay,  and 
recovered  all  that  the  association  could  legally  pay.  In  my  opinion, 
he  elected  his  remedy,  and  cannot  now  seek  to  be  reinstated. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 
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(201  App.  DlT.  170)  ^j,^^^^,^    ^    CONKLIN. 

IB  re  HINMAN,  HOWARD  &  KATTELL. 

(Supreme  Court,  Appellate  Dlylfiion,  Tbird  Department    May  3,  1922.) 

1.  Attorney  aad  elloat  «ss>IS9— Right  ef  ollent  te  settle  suit  absolute. 

The  cause  of  action,  on  which  an  attorney  may  have  a  lien,  belongs  to 
the  client,  and  not  to  the  attorney,  and  the  right  of  the  client  in  good 
faith  to  settle  and  terminate  his  action  brought  to  enforce  it  is  absolute^ 
and  the  attorney's  lien  does  not  stand  in  the  way. 

2.  Attorney  and  client  ^=3>l82(l)-4.len  of  attorney  attaohes  to  tettlenient. 

The  attorney's  Hen  attaches  to  the  money  or  property  accruing  to  a 
client  from  a  settlement. 
8.  Attorney  and  client  «=s>l90(2)— Divorce  action  cannot  be  continued  to  enforce 
attorney's  lien. 

Where,  in  the  settlement  of  a  divorce  action,  nothing  proceeded  there- 
from but  restoration  of  the  marital  relations,  following  the  proceeds  of 
the  settlement  by  the  attorneys  would  be  unavailing ;  but  that  fact  would 
not  authorize  continuing  the  suit  to  enforce  lien  of  attorney. 

4.  Divorce  ^s»22l«4)oansei  fees  granted  wife  for  future  service. 

Counsel  fees  are  granted  solely  to  provide  a  wife  with  legal  oervioee 
to  be  rendered  in  the  future. 

5.  Attorney  and  client  «=s»76(l)-^llenfs  right  to  disoharge  attorney  absolute. 

A  client  has  the  absolute  right  to  discharge  an  attoniey  without  cause 
at  any  time,  no  matter  what  may  be  the  contract  between  them. 

6.  Attorney  and  client  ^=»76(i)--^llent'8  act  rendered  future  services  Impossible. 

Where  a  wife,  plaintiff  in  divorce  action,  resumed  the  marital  relation, 
her  act  discharged  her  attorneys,  and  future  services  were  rendered  Im- 
possible, and  an  allowance  for  counsel  fees  could  not  be  mada 

Appeal  from  Special  Term,  Broome  County^. 

Action  for  divorce  by  Anna  M.  Conklin  against  Horace  E.  Conklin. 

In  the  matter  of  the  application  of  Hinman,  Howard  &  Kattell  for  an 

order  to  determine  and  enforce  their  lien  for  services  rendered  and  ex- 

"  penses  paid  and  incurred.    From  an  order  entered  in  the  clerk's  office 

on  December  13,  1921,  defendant  appeals.    Reversed  and  dismissed. 

See,  also,  196  App.  Div.  607,  188  N.  Y.  Supp.  141. 

Argued  before  COCHRANE,  P.  T-,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN.  JJ. 

Mangan  &  Mangan  and  Frank  J.  Mangan,  all  of  Binghamton,  for 
appellant. 
Hinman,  Howard  &  Kattell,  of  Binghamton,  for  respondent 

HENRY  T.  KELLOGG,  J,  This  action  was  brought  by  a  wife  to 
obtain  an  absolute  divorce  on  the  ground  of  the  adultery  of  her  hus- 
band. After  issue  had  been  joined,  counsel  for  the  plaintiff  applied 
for  an  allowance  of  counsel  fees  and  alimony.  The  court  directed  the 
payment  of  $200  per  week  for  alimony,  $7,500  "on  account  of  counsel 
tees,  and  $1,500  on  account  of  disbursements  of  counsel  already  or 
prospectively  to  be  made.  It  then  referred  the  issues  of  the  action  to 
a  referee,  to  hear  and  determine  the  same.  It  furtlier  referred  to  him 
the  question  whether  die  plaintiff  was  entitied  to  have  any  further  sum 
allowed  for  counsel  fees.    This  court,  on  an  appeal  to  it,  modified  the 
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order  by  striking  therefrom  the  allowance  of  $1,500  for  disbursements, 
and  reducing  the  allowance  of  counsel  fees  to  $4,000.  196  App.  Div. 
607,  188  N.  Y.  Supp.  141.  Thereafter,  on  the  10th  day  of  August, 
1921,  counsel  for  the  plaintiff  made  application  at  Speaal  Term  for 
an  order  allowing  to  the  plaintiff  additional  sums  for  counsel  fees  and 
for  disbursements  made  and  to  be  made.  The  court  made  the  extra- 
ordinary order  that  the  application  be  referred  to  the  referee  already 
appointed,  to  be  heard  and  determined  by  him  with  the  same  force  and 
effect  as  if  the  application  were  determined  by  it.  On  the  6th  day  of 
November,  1921,  the  plaintiff  voluntarily  returned  to  the  home  of  her 
husband,  and  the  parties  to  the  action  have  since  resided  in  such  home, 
living  together  as  husband  and  wife.  The  issues  in  the  action  were 
never  determined  by  the  referee,  and  no  decision  was  ever  reached  by 
him  upon  the  question  of  alimony  and  counsel  fees. 

On  the  15th  day  of  November,  1921,  counsel  for  the  plaintiff  applied 
to  the  Special  Term  for  an  order  determining  and  enforcing  their  al- 
leged lien  for  services,  counsel  fees,  and  expenses.  The  Special  Term, 
by  its  order  then  made,  attempted  to  determine  that  the  plaintiff  then 
had  "a  claim  against  the  defendant  for  such  sum  or  sums  of  money  as 
were  necessary  to  enable  her  to  carry  on  this  action" ;  that  this  claim 
"still  exists  in  so  far  as  the  plaintiff's  attorneys,  Hinman,  Howard  & 
Kattell,  are  concerned" ;  that  the  claim  of  these  attorneys  "was  not  af- 
fected by  the  reconciliation  of  the  parties  and  the  settlement  by  them 
of  their  differences,  and  still  exists" ;  that  such  attorneys  "have  a  lien 
thereon  for  the  balance  remaining  unpaid  on  account  of  the  legal  serv- 
ices necessarily  and  properly  rendered  by  them."  It  appointed  a  referee 
by  the  same  order  to  take  evidence  and  report  to  the  court  "what  is  the 
fair  and  reasonable  value  of  the  services  which  have  been  rendered 
herein  by  said  Hinnftan,  Howard  &  Kattell  as  attorneys  for  the  plain- 
tiff." Jt  attempted  to  provide  by  the  same  order  that,  until  the  referee 
made  a  report,  the  action  should  "remain  in  statu^quo."  From  this* 
order  the  defendant  has  appealed. 

f  1-3]  The  cause  of  action,  upon  which  an  attorney  may  have  a  Hen, 
belongs  to  the  client,  and  not  to  the  attorney;  the  right  of  the  client 
in  good  faith  to  settle  his  cause  of  action  and  terminate  a  suit  brought 
to  enforce  the  same  is  absolute;  the  lien  of  the  attorney  does  not  stand 
in  the  way.  Peri  v.  New  York  Cent.  &  H.  R.  R.  Co.,  152  N.  Y.  521, 
46  N.  E.  849;  Fischer-Hansen  v.  Brooklyn  Heifrhts  R.  Co.,  173  N.  Y. 
492,  66  N.  E.  395.  The  lien  of  the  attorney  will  attach  to  the  money 
or  property  accruing  to  the  client  from  the  settlement.  Fischer-Han- 
sen V.  Brooklyn  Heights  R.  Co.,  supra.  It  is  clear,  therefore,  that  the 
respondents  cannot  continue  this  action  to  judgment.  Indeed,  a  de- 
cree divorcing  husband  and  wife  against  their  will  at  the  instance  of 
an  attorney  is  unthinkable.  Following  the  proceeds  of  the  settlement 
is  equally  unavailable  to  the  respondents,  for  nothing  proceeded  there- 
from except  a  restoration  of  the  marital  relationship  of  the  parties. 

[4-6]  It  is  argued  that  the  respondents  have  an  attorney's  lien  upon 
the  right  of  the  plaintiff  to  obtain  counsel  fees  from  her  husband. 
Counsel  fees  are  granted  solely  to  provide  a  wife  with  legal  services  to 
be  rendered  in  the  future.    Thrall  v.  Thrall,  83  Hun,  188,  31  N.  Y. 
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Supp.  591;  Winkemeier  v.  Winkemeier,  11  App.  Div.  201,  42  N.  Y. 
Supp.  583;  Beadleston  v.  Beadleston,  103  N.  Y.  402,  8  N.  E.  735.  A 
client  has  the  absolute  right  to  discharge  an  attorney  without  cause  at 
any  time,  no  matter  what  may  be  the  contract  between  them.  Martin 
V.  Camp,  219  N.  Y.  170, 114  N.  E.  46,  h.  R.  A.  1917F,  402.  These  re- 
spondents were  discharged  by  the  act  of  their  client,  and  the  perform- 
ance of  future  services  in  this  action  was  rendered  impossible  by  the 
settlement.  Therefore  an  allowance  of  counsel  fees  could  never  be 
made.  Moreover,  counsel  fees  already  allowed  measured  the  respond- 
ents' right  thereto,  and  they  have  been  fully  paid.  Turner  v.  Wool- 
worth,  221  N.  Y.  425,  117  N.  E.  814.  It  is  entirely  clear  that  nothing 
exists  to  which  an  attorney's  lien  may  attach,  and  Uiat  the  respondents 
are  -in  this  action  wholly  remediless.  The  order  should  be  reversed, 
and  the, proceedings  dismissed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs, 

COCHRANE,  P.  J.,  and  VAN  KIRK  and  HINMAN,  JJ.,  concur. 

KILEY,  J.  (concurring  in  part).  I  agree  with  Justice  KEI<LOGG 
that  the  court  at  Special  Term  could  not  revive  and  perpetuate  a  cause 
of  action  that  had  been  satisfied  by  the  parties  to  the  action  resuming 
their  domestic  relation.  I  agree,  further,  that  for  services  rendered 
and  moneys  expended  after  such  reconciliation,  plaintiff's  attorneys 
must  look  to  the  plaintiff,  if  there  is  an3rthing  due  for  such  services  and 
moneys  expended  on  her  account.  If  Justice  KELIyOGG'S  holding  is 
to  the  effect  that  these  present  pi'oceedings,  petition  and  order,  be  dis- 
missed, I  agree  with  such  holding.  I  do  not  agree,  if  such  is  intended, 
that  all  proceedings  be  dismissed. 

The  order  appealed  from  and  upon  which  this  court  passed  in  196 
App.  Div.  607,  188  N,  Y.  Supp.  141,  was  entered  in  Broome  county 
clerk's  office  on  the  12th  day  of  January,  1921,  It  was  granted  at  an 
Otsego  Special  Term,  and  I  assume  it  is  the  same  order  first  appear- 
ing^ in  the  record  on  this  appeal.  The  rigrht  of  the  attorneys  for  plain- 
tiff to  receive  an3rthing  further  as  remuneration  depends  not  upon  the 
law  as  it  has  been  applied  under  such  circumstances.   The  order  recites : 

**The  parties  having  consented  in  open  court  to  the  reference  of  this  action, 
It  Is  further  ordered  and  adjudged:  ^  ^  ^  (5)  As  to  whether  the  plaintiff 
is  entitled  to  have  any  further  sum  for  connsel  fees  herein,  and  how  much, 
if  any." 

I  think  this  consent,  in  effect  a  stipulation,  survives  our  decision  on 
the  former  appeal,  and  the  several  orders  made  herein  at  Special  Term. 
Page  V.  Page,  124  App.  Div.  421,  108  N.  Y.  Supp.  864.  The  parties 
consented  to  have  the  amount  due  plaintiff's  attorneys,  at  the  time 
she  destroyed  the  cause  of  action,  determined  at  a  future  date,  and  the 
defendant  would  be  therefore  liable.  The  time  covered  and  "amount 
for  which  he  is  liable  is  fixed  by  the  cases  and  law  upon  that  subject 
as  above  indicated. 

With  this  modification  or  explanation,  I  concur  in  the  result. 
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MoCARTER  v.  DAVIS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1922.) 

1.  Pleading  «=s>l67-*Faets  relied  on  la  oieotmeat  by  laadlord,  where  equitable 

relief  was  aot  pleaded  as  a  pouaterolalni,  held  a  defense,  and  no  reply  was 
necessary. 

In  an  action  of  ejectment  by  a  landlord  against  a  tenant  for  violating  a 
clause  of  a  lease  preventing  subletting,  in  which  defendants  set  up  certain 
facts  as  "a  further  defense  and  new  matter,"  and  demanded  affirmative 
relief  to  reform  the  lease,  without  averring  that  the  new  matter  was 
pleaded  as  a  counterclaim,  no  reply  was  required,  and  treating  the  facts 
pleaded  as  constituting  a  defense  to  the  action  of  ejectment  was  proper. 

2.  Landlord  and  tenant  4S=»M 2(1)— Landlord  not  estopped  to  sue  for  breach  of 

covenant  against  subletting  by  walviag  a  former  violation  thereof. 

Where  a  lease  contained  a  covenant  against  subletting,  with  a  penalty  of 
forfeiture,  waiving  a  violation  thereof  by  a  landlord  did  not  estop  him 
from  suing  for  a  subsequent  violation  of  the  covenant,  since  each  breach 
thereof  gave  rise  to  a  separate  and  distinct  cause  of  action  for  a  for- 
feiture. 

3.  Landlord  and  tenant  ^=»285 (4)— Evidence  hold  Insnfllolent  to  anppert  a  Hading 

of  waiver  of  covenant  against  subletting. 

In^an  action  of  ejectment  by  a  landlord  against  a  tenant  for  violation  of 
a  covenant  against  subletting,  evidence  held  Insufficient  to  support  a  find- 
ing of  waiver  of  the  covenant 

Appeal  from  Supreme  Court,  Westchester  County. 

Action  bjr  Marion  Walton  McCarter  against  Percy  H.  Davis  and 
another.  From  a  judgment  dismissing  a  complaint,  and  an  order  de- 
nying a  motion  to  set  aside  a  verdict  in  favor  of  defendants  and  for  a 
new  trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  a  new 
trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  MAN- 
NING, and  KELBY,  JJ. 

William  A.  Davidson,  of  Port  Chester,  for  appellant. 
Frederick  William  Sherman,  of  Port  Chester,  for  respondents. 

KELBY,  J.  The  action  is  in  ejectment.  Plaintiff  alleged  that  the 
defendant  Davis,  a  tenant  of  the  plaintiff,  violated  a  condition  in  tiie 
lease  against  subletting  the  property.  After  some  immaterial  denials 
in  the  answer,  the  defendant  set  up  as  a  first  defense  that  the  covenants 
in  the  lease  mentioned  in  the  complaint,  in  so  far  as  they  attempted  to 
restrain  the  right  of  the  tenant  E>avis  to  let  or  underlet  the  premises, 
were  waived  by  the  plaintiff  subsequent  to  the  making  of  the  lease  and 
prior  to  any  subletting  thereunder. 

The  fifth  paragraph  of  the  answer  pleaded  as  "a  further  defense 
and  new  matter"  that  the  lease  mentioned  in  the  complaint  was  enter- 
ed into  by  the  tenant  for  the  express  purpose  of  subletting  during  the 
summer  months,  and  alleged  that  as  an  inducement  to  the  making  of 
the  lease  the  plaintiff  suggested  and  stated  to  the  defendant  that,  if  he 
would  surrender  the  lease  of  other  premises  of  the  plaintiff  then  held 
by  the  tenant  at  a  lower  rental,  and  lease  the  premises  described  in  the 
complaint,  said  premises  might  be  by  said  deifendant  sublet;  that — 
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"the  clanse  mentioned  In  the  complaint  as  restrictins  the  defoidant  against 
subletting  the  said  premises  was  printed  into  the  blank  form  on  which  the 
said  lease  was  drawn;  *  ">  «  and  was  not  observed  by  the  defendant  until 
recently,  *  «  •  ^^t  the  said  lease  was  executed  by  him,  as  the  plaintilf 
then  and  there  well  knew,  relying  upon  the  representation  and  agreement 
*  *  *  of  the  plaintiff  that  he  might  sublet  the  said  premises,  and  upon  the 
representation  made  by  the  plaintiff  to  induce  defendant  to  sign  this  lease,  and 
in  the  belief  that  the  said  lease  embodied  t±ie  said  agreement  of  the  parties  and 
permitted,  by  its  terms,  him  to  so  sublet  the  said  premises,  as  the  plaintiff 
then  and  there  well  knew.  And  the  said  lease  upon  said  representation  was 
signed  as  aforesaid  by  the  defendant  under  the  aforesaid  mistake  of  fact  and 
belief  as  to  the  presence  In  the  said  lease  of  any  covenant,  restriction,  or 
provision  whatever  limiting  or  restraining  the  defendant  from  subletting  the 
said  premises  as  the  plaintiff  then  and  there  well  knew." 

Then  follows  a  paragraph  in  which  the— 

**defendant  prays  for  affirmative  relief,  that  the  said  lease  be  reformed  by 
striking  from  the  second  page  thereof  the  words:  'He  will  not  assign  this 
lease,  nor  let  or  sublet  the  whole  or  any  part  of  the  said  premises.'  " 

Then  as  a  final  prayer  for  relief  defendant  asks  judgment — 

"dismissing  the  complaint,  with  costs,  and  reforming  the  said  lease  as  here- 
inbefore specified." 

It  will  be  noted  that,  while  these  facts  were  pleaded  "as  a  further 
defense  and  new  matter,"  and  while  affirmative  relief  was  demanded  to 
reform  the  lease,  the  answer  did  not  expressly  aver  that  the  new  matter 
was  pleaded  as  a  counterclaim.  No  reply  to  the  "new  matter"  was 
served  by  the  plaintiff. 

The  lease  between  the  parties  demised  the  premises  described  in  the 
complaint  for  the  term  of  three  years  from  October  1,  1919,  at  an  an- 
nual rent  of  $2,000,  to  be  paid  in  equal  monthly  installments  in  ad- 
vance.   The  lease  contained  the  following  covenants: 

"And  it  is  agreed  that  if  any  rent  shall  be  due  and  unpaid,  or  if  default 
shall  be  made  in  any  of  the  covenants  herein  contained,  then  it  shall  be  lawful 
for  the  said  party  of  the  first  part  to  re-enter  the  said  premises  and  the  same 
to  have  again,  repossess,  and  enjoy." 

"And  the  said  party  of  the  second  part  [defendant]  further  covenants  that  he 
wUl  not  assign  this  lease,  nor  let  or  underlet  the  whole  or  any  part  of  the 
said  premises,  nor  make  any  alterations  therein  without  the  written  consent 
of  the  said  party  of  the  first  part,  under  the  penalty  of  forfeiture  and  dam- 
ages." 

Concededly,  on  June  1,  1921,  the  defendant  sublet  the  premises  to 
one.  Johnston  as  subtenant  for  a  period  of  4i^  months,  from  June  1, 
1921,  to  October  15,  1921,  at  a  rental  of  $2,000  for  said  term.  And  it 
is  for  this  alleged  wrongful  subletting  that  plaintiff  sues  in  ejectment. 
It  is  also  conceded  that  in  the  summer  of  1920  the  defendant  sublet 
the  premises  to  two  women  described  in  the  record  as  "a  couple  of 
French  actresses." 

Counsel  for  defendant  in  making  his  opening  address  to  the  jury 
stated  that  he  would  prove  that  the  plaintiff  made  statements  to  the 
defendant  which  in  effect  urged  defendant  to  move  from  othe'r  prem- 
ises owned  by  plaintiff  to  the  premises  in  question ;  that,  upon  defend- 
ant stating  he  could  not  afford  to  pay  the  $2,000  rent,  the  plaintiff 
said,  "That  does  not  make  any  difference;  you  can  sublet  it."  This 
194N.Y.S.— 44 
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Statement  was  objected  to  by  plaintiff's  counsel,  whereupon  the  learned 
trial  justice  ruled  that  the  alleged  conversation  could  not  be  proved.; 
the  court  saying: 

"You  bave  got  to  bring  your  action  for  reformation  before  this  action  is 
tried.  ♦  •  ♦  You  have  a  written  instrument  here.  If  you  want  to  have 
that  reformed,  you  better  take  the  necessary  steps  to  have  that  reformed 
before  you  do  anything  else.  *  *  *  I  will  sustain  the  objection.  The 
only  issue  to  be  tried  here  is:  Did  the  plaintilf  waive  the  subletting?*' 

Defendants'  counsel  had  previously  stated  that — 

"Equitable  and  legal  defenses  may  be  Joined  by  the  express  provision  of  the 
Code." 

[1]  If  the  facts  pleaded  as  "a  defense  and  new  matter"  had  been 
characterized  and  expressly  pleaded  as  a  "counterclaim,"  the  plaintiff 
would  doubtless  have  served  a  reply,  and  the  issue  then  tendered  could 
have  been  tried  in  this  action.  Madison  v.  Benedict,  73  App.  Div.  112, 
76  N.  Y.  Supp.  402.  Not  having  so  pleaded,  no  reply  was  required, 
and  the  plaintiff  and  the  trial  court  were  justified  in  treating  the  facts 
pleaded  as  constituting  a  defense.  Equitable  Life  Assurance  Society 
of  the  United  States  v.  Cuyler,  75  N.  Y.  511-514.  If  the  defendant 
desires  to  tender  this  issue,  the  answer  should  be  amended  to  plead  the 
facts  by  way  of  counterclaim. 

[2]  The  case  went  to  the  jury  solely  on  the  question  as  to  whether 
or  not  the  plaintiff  had  waived  the  covenant  of  the  lease  against  sub- 
letting. The  plaintiff  conceded  that  the  covenant  had  been  waived  dur- 
ing the  summer  of  1920,  when  the  tenant  sublet  to  the  two  French  ac- 
tresses. But  the  covenant  not  to  sublet  was  a  continuing  one,  and  each 
subsequent  breach  thereof  gave  rise  to  a  separate  and  distinct  cause 
of  action  for  a  forfeiture.  Plaintiff,  therefore,  is  not  estopped  from 
claiming  a  forfeiture  for  violation  of  the  covenant  in  1921,  because 
she  waived  such  covenant  for  the  sununer  season  of  1920.  Ireland  v. 
Nichols,  46  N.  Y.  413;  Conger  v.  Duryee,  90  N.  Y.  594. 

[3]  The  evidence  upon  which  the  jury  found  a  waiver  of  the  cove- 
nant for  the  year  1921,  under  the  law  given  by  the  learned  trial  jus- 
tice, is  very  unsatisfactory  in  its  nature.  The  defendant  testified  to  a 
conversation  with  plaintiff  as  follows : 

"Just  after  I  went  up  to  the  bouse  on  Locust  avenue  in  October,  1019, 
*  *  *  I  asked  her  if  I  could  remove  some  evergreen  trees"  from  the  center 
of  the  lawn  to  the  driveway.  "She  said,  'Yes;  you  can.  *  ^*  *  My  dear  sir, 
this  house  is  yours  for  the  next  three  years,  and  you  can  do  anything  you 
please  with  it  only  promise  me  that  you  won't  rent  it  to  a  nasty,  dirty  Jew.'  •• 

This  conversation  was  denied  by  plaintiff.  Even  if  believed,  we 
think  it  insufficient  to  support  a  finding  of  waiver  of  the  formal  written 
covenant  in  the  lease.  If  said  at  all,  it  was  merely  a  casual  answer  ad- 
dressed to  a  question  regarding  the  removal  of  plants,  and  does  not 
warrant  the  finding  of  an  intent  to  .waive  all  grounds  of  forfeiture 
for  all  future  violations  of  the  covenant  against  subletting. 

The  judgment  and  order  should  be  reversed  on  the  law  and  facts, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  and  MANNING,  JJ., 
concur. 
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(201  App.  DlT.  584) 

A.  k  8.  CONST.  CO.,  Inc.,  v.  BROCK. 

(Supreme  Court,  Appellate  Dtvislon,  Second  Department    June  9,  1922.) 

Landlord  and  tenant  ^=s>200(n/2)-*Landlord  cannot  Inorease  rent  of  tenant,  whose 
tenancy  Is  protected  by  rent  lawe  of  1920,  without  30  days'  notice  to  tenant. 
A  landlord  cannot  increase  the  rent  of  a  tenant,  whose  tenure  is  pro- 
tected by  the  Rent  I^aws  of  September  27, 1920^  without  giving  the  tenant 
30  dayi^  notice  that  he  must  surrender  the  premises  or  pay  the  in- 
creased rent,  under  Laws  1882,  c.  303,  as  amended  by  Laws  1889,  a  357, 
Laws  1920,  c.  209,  Snd  LtfWs  1920,  c.  914,  S{  5,  6. 

Appeal  from  Appellate  Term,  Second  Department, 

Action  by  the  A.  &  S.  Construction  Company,  Inc.,  against  John 
Brock.    From  an  order  of  the  Appellate  Term,  aflSrming  a  judgment  of 
the  Municipal  Court  in  an  action  to  recover  for  the  use  and  occupa- 
tion of  certain  premises,  the  plaintiff  appeals.    Determination  of  Appel-  p 
late  Term  affirmed. 

The  tenancy  began  before  the  September  rent  law  of  1920  went  in- 
to effect.  The  rent  was  $41.25  per  month.  About  two  weeks  before 
May  1st  the  landlord  notified  the  tenant  that  the  rent  would  be  $65  per 
moqth  trom  and  after  the  1st  of  May.  The  tenant  refusing  to  pay  the 
mcreased  rental,  the  landlord,  on  May  23,  1921,  brought  an  action  to  re- 
cover $65  for  use  and  occupation  of  the  premises  during  May,  The 
tenant  paid  $41.25  into  court  and  answered,  alleging  that  the  increased 
rental  was  unjust,  unreasonable,  and  oppressive.  The  court  dismissed 
the  complaint  on  the  ground  that  30  days'  notice  of  increase  of  rent 
had  not  been  given  plaintiff. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Milton  Hertz,  of  Brooklyn,  for  appellant 

BLACKMAR,  P.  J.  The  single  question  on  this  appeal  is  whether 
a  landlord  can  increase  the  rent  of  a  tenant,  whose  tenure  is  protected 
by  the  rent  laws  of  September  27,  1920,  without  giving  30  days'  notice 
that  the  tenant  must  surrender  or  pay  the  increased  rent.  For  the  pur- 
pose of  giving  security  to  monthly  tenants  in  the  city  of  New  York, 
chapter  303  of  the  Laws  of  1882  was  passed.    It  reads  as  follows : 

"No  moDthly  tenant  shall  hereafter  be  removed  from  any.  lands  or  tenements 
in  the  city  of  New  York  on  the  grounds  of  holding  over  his  term  (except 
when  the  same  expires  on  the  first  day  of  May)  unless  at  least  five  days  before 
the  expiration  of  the  term  the  landlord  or  his  agent  serves  upon  the  tenant,  in 
the  same  manner  in  which  a  summons  in  summary  proceedings  is  now  al- 
lowed to  he  served  by  law,  a  notice  in  writing  to  the  effect  that  the  landlord 
elects  to  terminate  the  tenancy,  and  that,  unless  the  tenant  removes  from  said 
premises  on  the  day  on  wlflch  his  term  expires,  the  landlord  will  commence 
fsammary  proceedings  under  the  statute  to  remove  such  tenant  therefrom.'' 

By  chapter  357  of  the  Laws  of  1889  this  act  was  made  applicable  to 
the  then  city  of  Brooklyn.  These  acts  were  amended  by  chapters  512 
and  649  of  the  Laws  of  1919,  and  were  again  amended  and  consolidated 
by  chapter  209  of  the  Laws  of  1920,  which  extended  the  provision,  not 
only  to  a  monthly  tenant,  but  to  a  tenant  from  month  to  month,  struck 
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out  the  exception  as  to  tenancies  expiring  on  the  1st  day  of  May,  and 
provided  that  the  tenant  should  not  be  removed  "frcrni  any  lands  or 
buildings,"  unless  a  SO-day  notice  of  his  intention  to  terminate  the  ten- 
ancy was  given  by  the  landlord  in  the  manner  therein  prescribed.  As 
a  consequence  of  these  laws  a  monthly  tenant  or  a  tenant  from  month 
to  month  was  secure  in  the  possession  of  the  premises  for  another 
month,  unless  he  receive  30  da3rs*  notice  to  quit 

Chapter  944  of  the  Laws  of  1920,  subdivisions  5  and  6,  provide  in 
substance  that  in  an  action  for  rent  or  use  and  ^cupation  a  judgment 
rendered  for  plaintiff  shall  contain  a  provision  that,  if  the  rent  is  not 
paid  within  five  days,  a  warrant  shall  issue  to  remove  the  tenant  from 
the  premises.  If  the  landlord  may  increase  the  tenant's  rent  by  serving 
on  him  a  notice  of  less  than  30  days  before  the  termination  of  the 
tenancy,  he  could  then,  under  the  provisions  of  chapter  944  of  the 
^  Laws  of  1920,  obtain  a  judgment  for  the  increased  rent,  and,  if  the 
judgment  is  not  paid  within  5  days,  he  is  entitled  to  a  warrant  to  dis- 
possess the  tenant.  Such  a  result  would  pro  tanto  nullify  the  provision 
of  chapter  209  of  the  Laws  of  1920,  which  entities  the  tenant  to  con- 
tinue in  possession  unless  a  30-day  notice  of  the  landlord's  intention  to 
terminate  the  lease  is  given. 

L  think  a  construction  of  these  statutes  leads  to  the  conclusion  that 
a  tenant  whose  possession  is  protected  by  tiie  rent  laws  cannot  be  re- 
moved in  any  manner,  even  by  increase  of  rent,  without  the  30  days' 
notice. 

The  determination  of  the  Appellate  Term  should  be  afltaned,  with 
costs.    All  concur. 


(201  App.  Div.  158) 

KALBFLEISCH  v.  ANDERSON. 
(Supreme  Court,  Appellate  Division,  Third  Departm^t    May  3,  1922.) 

Payment  ^=s>89 (4)— Complaint  to  recover  payment,  alleged  as  made  uadar  duressr 
held  to  state  oauee  of  action. 

In  action  for  money  paid  under  duress,  the  allegations  were  that,  after 
defendant  had  secured  plaintiff  against  liability  for  notes  indorsed  for 
him,  defendant  obtained  from  plaintiff  money  by  threats  that,  unless  the 
money  was  paid,  he  would  file  a  petition  in  bankruptcy,  and  would  testi- 
fy that  the  agreement  to  indemnify  plaintiff  was  made  wh^i  plaintiff 
knew  he  was  insolvent  and  that  the  money  paid  thereunder  was  an  un- 
lawful preference,  held,  that  the  complaint  stated  a  cause  of  action. 

Appeal  from  Special  Term. 

Action  by  Theodore  F.  Kalbfleisch  against  James  Anderson.  From 
an  order  denying  a  motion  for  judgment  on  the  pleadings  a^nd  to  va- 
cate an  injunction,  and  from  an  order  continuing  injunction,  defendant 
appeals.    Affirmed. 

See,  also,  116  Misc.  Rep.  361,  190  N.  Y.  ?upp.  18. 

Argued  before  COCHRANE,?.  J.,  and  HENRY  T.  KELLOGG. 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Parsons  &  McClung,  of  Albany  (John  T.  Norton,^  of  Troy,  of  coun- 
sel), for  appellant. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edgar  T. 
Brackett  and  E.  R.  Shepard,  botfi  of  Saratoga  Springs,  of  counsel), 
for  respondent. 

^=»For  otber  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indeiee 
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HENRY  T.  KELLOGG,  J.    The  complaint  allies  the  following: 

That  on  or  about  the  17th  day  of  May,  1918,  the  plaintiff  and  the 

defendant  entered  into  a  contract  the  terms  of  which  were  as  follows : 

"This  agreement,  made  this  17th  day  of  May,  1018,  between  James  Anderson, 
of  the  first  part,  and  Theodore  F.  Kalbflelsch,  of  the  second  part,  is  as  follows: 
Said  Anderson  has  this  day  paid  to  said  Kalhfletsch  thirty-five  thousand 
($35,000)  dollars,  and  has  deposited  with  James  A.  Parsons  and  William  T. 
'Byrne,  as  trustees,  seventy-five  hundred  ($7,600)  dollars  to  he  held  by  the 
latter  as  security  for  any  further  sums  due  Kalbfleisch  and  to  secure  him 
against  any  liability  for  notes  he  has  indorsed  for  Anderson.  This  is  not  an 
admission  by  said  Anderson  that  the  liability  amounts  to  $42,500,  and  if  It  is 
less,  the  difference  shall  be  paid  him  from  said  deposit,  and  if  It  is  not  sum- 
cient,  by  said  Kalbfleis(^  personally.  This  is  not  an  admission  by  said  Kalb- 
fleisch that  the  liability  is  not  more  than  $42,500,  and  if  it  is  the  liability  re- 
mains subject  to  said  payments,  the  said  $7,5(X)  in  such  event  to  be  paid  Kalb- 
fleisch. The  parties  are  to  meet  as  soon  as  possible  at  Glens  Falls,  to  at- 
tempt to  state  a  balance  by  agreement." 

That  prior  to  the  12th  day  of  September,  1918,  the  defendant  falsely 
represented  to  Henry  W.  Williams,  the  plaintiff's  attorney,  that  he  was 
indebted  to  his  son  in  the  sum  of  $40,000,  and  to  other  creditors  in 
the  sum  of  $110,000.  That  he  stated  to  the  plaintifPs  attorney,  Henry 
W.  Williams,  that  unless  the  plaintiff  paid  to  the  defendant  the  sum 
of  $10,000  the  defendant  would  immediately  file  a  petition  in  bank- 
ruptcy, and  in  such  proceedings  would  testify  that  at  the  time-the  agree- 
ment of  May  17,  1918,  was  made  the  plaintiff  knew  that  the  defendant 
was  insolvent.  That  he  further  stated  that  upon  such  testimony  it 
would  be  held  in  bankruptcy  proceedings  that  the  payment  of  $35,000 
by  the  defendant  to  the  plamtiff  recited  in  the  agreement,  was  an  un- 
lawful preference.  That  the  plaintiff  did  not  know  or  believe  that  the 
defendant  was  insolvent,  if  such  were  the  fact,  and  that  the  statements 
thus  made  by  the  defendant  were  wholly  imtrue.  That  the  payment  of 
the  sum  of  $35,000  was  not  an  unlawful  preference,  as  was  well  known 
to  the  defendant  at  the  time  he  made  his  threats  and  statements.  That 
the  plaintiff  believed  that  if  he  failed  to  comply  with  the  demands  made 
the  defendant  would  carry  out  his  threats  and  would  give  such  false 
testimony.  That  the  plaintiff  knew  that  if  the  defendant  did  thus 
carry  out  said  threats  and  so  falsely  testify  he  would  become  involved 
in  a  long  drawn  out  and  expensive  litigation.  That  if  the  defendant 
gave  such  false  testimony  the  issue  of  the  litigation  might  become 
doubtful  and  the  transfer  of  the  said  sum  of  $35,000  to  the  plaintiff 
might  be  held  to  be  unlawful.  That  the  plaintiff  persuaded  the  de- 
fendant to  reduce  his  demand  of  $10,000  to  the  sum  of  $7,500,  That 
acting  under  the  influence  of  said  threats,  and  the  fear,  coercion,  and 
duress  created  thereby,  the  plaintiff  on  or  about  September  12,  1918, 
executed  and  delivered  to  Henry  W.  Williams,  his  attorney,  a  written 
order,  directed  to  James  A.  Parsons  and  William  T.  Byrne,  the  trus- 
tees named  in  the  agreement  of  May  17,  1918,  to  pay  to  the  defendant 
the  sum  of  $7,500,  which  had  been  deposited  with  them  under  the  terms 
of  such  agreement  and  directed  the  said  Williams  to  deliver  the  said 
order  to  the  defendant  or  his  attorneys  after  the  17th  day  of  Septem- 
ber, 1918,  if  no  petition  in  bankruptcy  had  then  been  filed.  That  on 
or  about  December  12,  1918,  the  said  Henry  W.  Williams  forwarded 
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the  said  order  to  James  A.  Parsons,  the  attorney  for  ilihe  defendant, 
against  the  express  directions  of  the  plaintiff,  and  after  the  plaintiff  had 
forbade  said  Williams  to  deliver  said  draft  to  the  defendant,  or  to 
any  one  on  his  behalf,  of  all  of  which  the  defendant  and  his  attorney, 
James  A.  Parsons,  had  notice.  That  the  defendant  was  at  all  times 
indebted  to  the  plaintiff  in  a  sum  far  in  excess  of  the  sum  of  $7,500 
mentioned  in  said  order  after  deducting  the  payment  of  $35,000  made 
to  the  plaintiff  on  May  17,  1918. 

The  complaint  then  prayS  for  judgment  restraining  the  defendant 
and  the  said  James  A.  Parsons  and  William  T.  Byrne  from  using,  ac- 
cepting, or  in  any  way  recognizing  the  order  thus  delivered,  and  asks 
that  the  said  order  be  declared  void,  and  be  delivered  up  and  canceled. 

It  will  be  noted  that  the  alleged  threats  are  stated  to  have  been  made 
on  or  before  September  12,  1918.  This  was  within  four  months  after 
the  transfer  of  Mav  17,  1918.  There  was  sufficient  time  remaining, 
therefore,  for  the  defendant  to  file  a  petition  in  bankruptcy,  and,  by 
establishing  that  to  the  knowledge  of  the  plaintiff  he  was  insolvent  on 
May  17,  1918,  to  avoid  the  transfer  then  made.  See  Bankruptcy  Act 
(30  Stat.  562)'  §  60,  as  amended  by  32  Stat.  799,  800,  §  13,  and  36 
Stat.  842,  §  11  (U.  S.  Comp.  St.  §  9644).  Consequently  the  plain- 
tiff stood  in  real' and  imminent  peril  of  losing  the  $35,000  which  had 
been  paid  him,  as  well  as  the  $7,500  which  had  been  paid  to  the 
trustees.  This  peril,  under  the  allegations  of  the  complaint,  lay,  not 
alone  in  the  threatened  bankruptcy  proceedings,  but  m  the  perjury 
which  the  defendant  threatened  to  commit  therein.  If  the  plaintiff 
believed  the  threats,  he  was  under  genuine  duress  when  he  executed 
the  order  directing  the  trustees  to  pay  $7,500  to  the  defendant.  The 
order  was  executed  within  the  four  months  period  while  the  defendant 
still  had  power  to  carry  out  his  threats.  It  is  true  that  it  was  not 
delivered  to  the  defendant  until  after  the  period  had  expired.  It  was, 
however,  when  executed,  delivered  into  the  hands  of  Henry  W.  Wil- 
liams, with  directions  to  deliver  it  to  the  defendant  after  September 
17,  1918.  It  was  thus  delivered,  according  to  the  allegations,  contrary 
to  orders  given  Williams  by  the  plaintiff,  and  the  defendant  knew  that 
the  delivery  had  been  forbidden.  If  Williams  was  the  s^ent  of  both 
parties,  it  was  his  duty  to  make  delivery.  In  this  view  the  duress  which 
procured  the  execution  of  the  order  in  the  natural  course  procured  its 
delivery.  On  the^ other  hand,  if  Williams  was  the  agent  and  attorney 
of  the  plaintiff,  the  delivery,  having  been  forbidden,  was  unauthorized. 
In  either  event,  if  the  allegations  are  true,  the  order  should  be  set  aside 
and  canceled.  We  think  that  the  cases  of  Kamenitsky  v.  Corcoran,  177 
App.  Div.  605,  164  N.  Y.  Supp.  297,  and  Ring  v.  Ring,  127  App.  Div. 
411,  111  N.  Y.  Supp.  713,  justify  the  view  that  the  complaint  states 
a  cause  of  action.    The  orders  should  be  affirmed,  with  costs. 

Orders  unanimously  affirmed,  with  $10  costs  and  disbursements  in 
one  motion.    All  concur. 
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McCOY  V.  ERIE  FORGE  I,  STEEL  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ooimty.    February  20,  1922.) 

L  Cor|ioratioii8  «=s>668(l4)~Ord«r  for  service  on  foreign  corporation  without 
'  state  by  personal  service  on  deslgnatod  officers  held  orroneous. 

Order  providing  for  service  of  summona  personally  without  the  state 
on  a  foreign  corporation  in  the  manner  specified  In  Olrll  Practice  Act,  § 
229,  designating  particular  officers  on  whom  summons  may  be  served,  is 
erroneous,  and  should  be  disregarded,  under  section  105,  since  section 
•229  designating  ofllcers  of  foreign  corporation  on  whom  personal  service 
may  be  had,  applies  only  to  service  within  the  state,  and  it  is  not  neces- 
sary, in  providing  for  service  on  a  foreign  corporation  without  the  state, 
to  designate  the  particular  officer  or  director  on  whom  service  should  be 
made. 

2.  Corporations  «ss»668(l4)— Servloo  In  lieu  of  publieatlon  of  sammons  In  suit 

against  foreign  corporation  held  snfllolent. 

In  action  against  a  foreign  corporation,  service  in  lieu  of  publication  by 
personal  service  of  summons  without  the  state  on  a  director,  who  was 
also  assistant  to  the  president  and  managing  agent  of  defendant,  and 
deposit  of  the  summons  in  the  post  oflice.  held  suflicient,  under  the  ex- 
press provisians  of  Civil  Practice  Act,  f  233. 

3.  Corporations  ^=»670 (9)— Attachment  against  foreign  corporation,  not  sorved 

within  the  time  required  by  the  statnte,  held  a  nnllity,  entitling  corpora- 
tion to  vacate  It. 

Where  a  foreign  corporation  was  not  served  with  summons  personally 
or  by  publication  within  the  time  required  by  Civil  Practice  Act,  {  905,  the 
warrant  of  attachment  was  a  nullity,  and  the  corporation  was  entitled  to 
an  order  vacating  it  as  against  such  corporation. 

Action  by  George  F.  McCoy  against  the  Erie  Forge  &  Steel  Com- 
pany and  another.  On  motion  to  vacate  the  service  of  the  summons 
made  on  the  defendant  Erie  Forge  Company  without  the  state,  pur- 
suant to  an  order,  and  to  vacate  and  set  aside  a  warrant  of  attachment 
and  all  proceedings  had  thereunder.  Motion  granted,  to  the  extent  of 
vacating  the  warrant  of  attachment  as  against  the  defendant  Erie 
Forge  &  Steel  Company. 

Order  affirmed  201  App.  Div.  570,  194  N.  Y.  Supp.  696. 

G.  H.  Brevillier,  of  New  York  City,  for  the  motion. 
George  H.  D.  Foster,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  I  think  the  provisions  of  the  order  of  Novem- 
ber 28,  1921,  so  far  as  it  permits,  at  the  option  of  the  plaintiff,  service 
of  the  summons  personally  without  the  state  upon  the  defendant  Erie 
Forge  Company,  in  the  manner  specified  in  section  229  of  the  Civil 
Practice  Act,  should  be  disregarded,  pursuant  to  the  provisions  of  sec- 
tion 105  of  the  said  act,  because  such  direction  is  plainly  an  error.  The 
provisions  of  the  said  section  229  apply  only  to  the -personal  service  of 
the  summons  upon  a  foreign  corporation  within  this  state.  As  I  read 
the  provisions  of  the  Civil  Practice  Act  and  the  Rules  of  Civil  Prac- 
tice relative  to  the  personal  service  of  the  summons  upon  such  a  cor- 
poratiop  without  the  state,  it  is  not  necessary  to  designate  in  the  order 
the  particular  officer  or  (Urector  upon  whom  service  should  be  made. 

^s»For  ottker  cue^  see  same  topic  A  KBT-NUHBBR  In  «11  Key-Numbered  Digests  A  Indexes 
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Such  a  direction  was  not  required  under  the  practice  which  obtdned 
under  the  Code  of  Civil  Procedure,  and  substantial  compliance  with 
the  requirements  of  such  provisions  was  all  that  was  required.  Morri- 
son V.  National  Rubber  Co.,  13  Civ.  Proc.  R.  233. 

[2]  Even  if  section  229  of  the  Civil  Practice  Act  does  apply  to  the 
personal  service  of  the  summons  upon  a  foreign  corporation  without 
the  state,  the  amended  or  new  affidavit  of  service  of  the  sheriff  of  the 
county  of  Erie,  state  of  Pennsylvania,  shows  that  due  and  diligent 
effort  was  made  to  serve  an  officer  before  service  was  made  upon  a 
director,  who  it  appears  was  also  assistant  to  the  president  and  Man- 
aging agent  of  the  defendant  Erie  Forge  Company.  The  service  of 
the  summons  personally  upon  tiie  last-named  defendant  without  the 
state  in  lieu  of  publication  and  deposit  of  the  summons  in  the  post  office 
is  expressly  authorized  by  section  233  of  the  said  act,  and  to  my  mind 
the  service  so  made  is  sufficient  to  confer  jurisdiction  within  the  pur- 
view of  the  provisions  of  the  Civil  Practice  Act  and  the  Rules  of  Civil 
Practice.  I  am  of  the  further  opinion  that  the  said  affidavit  of  service 
sufficiently  complies  with  subdivision  6  of  rule  53  of  the  Rules  of  Civil 
Practice,  and  that  it  is  properly  authenticated  by  the  certificate  of  the 
proper  official,  showing  that  the  person  before  whom  the  affidavit  was 
sworn  to  was  qualified  to  act  at  the  time  of  administering  the  oath  as 
required  by  the  said  subdivision,  and  section  359  of  the  Civil  Practice 
Act,  and  section  299  of  the  Real  Property  Law  (Consol.  Laws,  c.  50). 

[3]  It  is  undisputed  that  the  defendant  Erie  Eorge  &  Steel  Com- 
pany was  not  served  with  the  summons  personally  or  by  publication 
within  the  time  required  by  section  905  of  the  Civil  Practice  Act.  The 
warrant  of  attachment  has  therefore  become  a  nullity  so  far  as  that 
defendant  is  concerned,  and  it  is  entitled  to  an  order  vacating:  the  at- 
tachment as  against  it.  Blossom  v.  Estes,  84  N.  Y.  614;  Martin  v. 
Smith,  37  Misc.  Rep.  425,  75  N.  Y.  Supp.  780;  Jones  v.  Fuchs,  106 
App.  Div.  260, 94  N.  Y.  Supp.  57. 

For  the  reasons  above  stated,  the  motion  should  be  granted,  to  the 
extent  of  vacating  the  warrant  of  attachment  as  against  the  said  de- 
fendant Erie  Foree  &  Steel  Company,  but  in  all  other  respects  denied, 
without  costs.    Settle  order  on  notice. 


(201  App.  Dlv.  570) 

McCOY  V.  ERIE  FORGE  &  STEEL  CO.  et  al. 

(Supreme  Court,  AppeUate  Division,  ^rst  Department    June  2,  1922.) 

I.  Corporations  ^=:»668( 1 4)— Provision  In  order  against  foreign  oorporatlon  for 
publication  of  summons  and  oompiaint  held  unwarranted,  and  error  which 
may  be  disregarded. 

An  order  for  piiblicatioii  of  the  summons  and  complaint  in  attachment 
against  a  foreign  corporation,  providing  for  service  of  the  summons  after 
the  writ  was  granted,  as  required  by  Civil  Practice  Act,  |  906,  without  the 
state,  on  such  officers  as  are  specified  in  section  229,  was  unwarranted,  and 
a  palpable  mistake  so  far  as  it  designated  the  officers  on  whom  service 
conld  be  had,  since  the  latter  section  refers  to  service  within  t%e  state, 
and  moreover  there  is  no  provision  In  the  Civil  Practice  Act,  or  the  Code 

^s>For  otber  cases  see  same  topic  6  KEY-NTJHBER  In  all  Key-Numberccl  Dicests  A  Indez«i 
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of  Oiyil  Procedure,  or  the  rules,  wbidi  requires  tiie  court  to  direrrt  the 
manner  of  service  without  the  state,  and  no  statute  or  rule  specially  pre- 
scribes the  mode  of  service  in  such  case,  and  the  inadvertent  reference  to 
such  section  Is  an  error,  which  may  be  disregarded  under  section  105,  pro- 
viding therefor,  where  the  mistake  does  not  ptrejndice  a  substantial  right 
of  any  party. 
2.  Corporations  ^cs>670(4)*PersoBai  service  witiiost  the  state  in  attachment 
against  foreign  corporation  lieid  properly  maile. 

Though  no  statute  or  rule  specially  prescribes  the  mode  of  service  on  a 
foreign  \;orporation  without  the  state^  Civil  Practice  Act,  f  228,  provides 
for  service  on  a  domestic  corporation  by  delivery  of  the  summons  to  a 
director  or  managing  agent,  among  others  mentioned,  whereas  section 
229  provides  for  service  within  the  state  on  a  foreign  corporation,  on 
certain  officers,  without  mentioning  a  "director  or  managing  agent,"  and 
section  233  provides  that  in  all  cases  of  publication,  service  by  delivery  of 
the  summons  and  complaint  to  defendant  personally  without  the  state 
is  equivalent  to  publication  and- deposit  in  the  post  office;  and  hence 
service  without  the  state  on  a  foreign  corporation  pursuant  to  section  228 
would  be  a  good  service,  and  such  service  of  summons  on  one  who  was 
both  a  director  and  managing  agent,  being  good  as  to  a  domestic  corpora- 
tion, was  properly  made  in  attachment  against  a  foreign  corporation  after 
the  writ  was  granted,  as  required  by  section  805. 

Laughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  F.  McCoy  against  the  Erie  Forge  and  Steel  Com- 
pany and  the  Erie  Forge  Company.  From  an  order  of  Special  Term 
(1*94  N.  Y.  Supp.  695),  denying  its  motion  to  vacate  the  service  of 
summons  and  complaint  on  it,  and  to  vacate  a  warrant  of  attachment 
issued  against  its  property,  the  last  named  defendant  appeals.  Af- 
firmed. 

Argued  before  fiOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

G.  H.  Breviilier,  of  New  York  City,  for  appellant 

George  H.  D.  Foster,  of  New  York  City,  for  respondent 

GREENBAUM,  J.  The  defendant  Erie  Forge  Company,  a  foreign 
corporation  appearing  specially,  moved  to  vacate  an  attachment  granted 
on  November  5,  1921,  and  to  vacate  the  service  upon  it  of  the  summons 
and  complaint,  for  the  reason  that  no  valid  service  was  made  within 
30  days  after  the  attachment  was  granted,  as  required  by  section  905 
of  the  Civil  Practice  Act. 

The  service  of  the  summons  and  complaint  was  made  without  the 
state  of  New  York,  on  December  3,  1921,  by  delivering  the  papers  to 
Robert  F.  Devine,  Jr.,  its  "director,  assistant  to  the  president,  and  the 
managing  agent."  No  attack  is  made  on  the  attachment  papers  or  on 
the  order  allowing  service  by  publication  without  the  state.  The  order 
for  publication  of  the  summons  provided  that,  in  lieu  of  publication, 
service  could  be  made  "without  the  state  upon  such  officers  of  said 
defendant  Erie  Forge  Company  as  are  specified  in  section  229  of  the 
Civil  Practice  Act.'' 

[11  The  provision  in  the  order  of  publication  that  service  may  be 
made  upon  such  officers  of  defendant  as  are  specified  in  section  229 
of  the  Civil  Practice  Act  was  unwarranted,  and  palpably  a  mistake, 
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since  that  section  refers  to  the  service  of  a  foreign  corporation  within 
this  state.  Moreover,  there  appears  to  be  no  provision  in  the  Civil 
Practice  Act,  and  thw*e  was  none  in  the  Code  of  Civil  Procedure,  nor 
in  the  rules,  which  required  the  court  to  direct  the  manner  of  service 
of  a  foreign  corporation  without  the  state,  and  there  appears  to  be  no 
statute  or  rule  which  specially  prescribes  the  mode  of  service  on  a 
foreign  corporation  without  the  state.  It  is  also  to  be  noted  that  under 
section  228  of  the  Civil  Practice  Act  a  domestic  corporation  may  be 
served  in  this  state  by  delivery  of  the  summons  to  its  "president  or 
other  head  of  the  corporation,  the  secretary  or  clerk  to  the  corporation, 
the  cashier,  the  treasurer  or  a  director  or  managing  agent" ;  whereas, 
under  section  229,  service  of  a  foreign  corporation  within  this  state 
may  be  made  upon  its  "president,  vice  president,  treasurer,  assistant 
treasurer,  secretary  or  assistant  secretary,"  thus  making  no  mention  of 
service  upon  a  "director  or  managing  agent."  Section  233  of  the  Civil 
Practice  Act  provides : 

"Ip  all  cases  when  publication  of  the  summons  is  ordered,  service  of  the 
copy  of  the  summons  and  complaint  and  of  any  accompanying  notioa  re- 
quired by  rules  by  the  delivery  thereof  to  the  defendant  personally  without 
the  state  is  equivalent  to  notice  by  publication  and  deposit  in  the  post  office." 

[2]  It  may  thus  be  fairly  inferred  that  a  service  made  pursuant  to 
the  requirements  specified  in  section  228  in  the  case  of  a  domestic 
corporation  within  ^s  state  would  be  a  good  service  of  a  foreign  cor- 
poration without  the  state.  The  inadvertent  reference  to  section  229 
in  the  order  was  clearly  an  error,  which  under  the  salutary  provisions 
of  section  105  of  the  Civil  Practice  Act  may  be  disregarded. 

In  the  instant  case  service  was  made  upon  one  who  was  both  a  direc- 
tor and  managing  ageht  of  the  Erie  Forge  Company,  and  since  a  serv- 
ice upon  either  a  director  or  managing  agent  of  a  domestic  corporation 
in  this  state  would  be  good,  it  seems  to  follow  that  we  must  uphold  the 
service  as  properly  made. 

The  order  appealed  from  should  be  affirmed,  witli  $10  costs  and  dis- 
bursements. 

DOWLING,  SMITH,  and  MERRELL,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  service  on  a 
foreign  corporation  without  tiie  state  must  be  made  in  the  manner  ^ 
prescribed  by  section  229  of  the  Civil  Practice  Act  for  service  upon 
such  a  corporation  within  the  state.  The  Legislature  has  expressly 
prescribed  only  the  method  for  service  within  the  state  and  since  there 
is  a  material  difference  between  the  manner  in  which  domestic  and 
foreign  corporations  may  be  served  within  the  state  (Civ.  Prac.  Act,  §§ 
228,  229),  I  know  of  no  principle  upon  which  it  may  be  said  that  serv- 
ice upon  a  foreign  corporation  without  the  state  may  be  made,  not  as 
required  for  service  upon  a  foreign  corporation  within  the  state,  but 
for  service  upon  a  domestic  corporation.  That  the  practice  is  to  serve 
a  foreign  corporation  without  the  state  in  the  manner  required  for  serv- 
ice upon  such  a  corporation  within  the  state  is  indicated  by  the  fact 
that  the  order  expressly  requires  that  the  servfce  be  made  upon  the  de- 
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fendant  without  the  State  in  the  manner  prescribed  in,  said  section  229, 
and  it  was  not  shown  that  it  was  so  made.  That  service,  when  made 
without  the  state,  is  to  be  made  in  the  same  maoner  as  if  made  within 
the  state,  is  indicated  by  the  provisions  of  section  235,  C.  P.  A.,  which 
relate  to  service  of  the  summons  in  certain  specified  actions  without  the 
state  and  without  an  order  of  the  court,  and  provides  that  such  service 
shall  be  made  in  the  same  manner  as  if  it  were  made  within  the  state, 
with  the  exception  that  a  copy  of  the  complaint  shall  be  annexed  to  and 
served  with  the  siunmons.  Section  232  of  the  Civil  Practice  Act  au- 
thorizes an  order  for  the  service  of  the  summons  by  publication,  and 
section  233  thereof  provides  that,  in  all  cases  where  service  by  publica- 
tion is  ordered,  service  may  be  made  by  delivery  of  a  copy  of  the  sum- 
mons and  complaint  and  any  accompanying  notice  required  by  the  rules 
to  the  defendant  personally  without  the  state;  but  that  section  does 
prescribe  what  shall  be  deemed  delivery  to  the  defendant  personally, 
and  to  ascertain  that  I  think  recourse'  may  be  had  to  the  preceding 
sections  of  the  Civil  Practice  Act,  relating  to  what  is  deemed  person<d 
service  upon  individuals  and  domestic  and  foreign  corporations  within 
the  state  and  also  to  the  provisions  of  section  235,  and  on  a  consider- 
ation thereof,  I  think  it  is  intended  that  service,  when  made  without 
the  state,  shall  be  made  in  the  same  manner  as  it  would  be  required  to 
be  made  on  the  particular  defendant  within  the  state. 

I  therefore  dissent  and  vote  for  a  reversal  of  the  order,  and  for 
granting  the  motion  to  vacate  the  warrant  of  attachment 


(201  App.  Dlv.  678) 

PEOPLE  ex  rel.  PARIS  v.  HUNT. 

(Sapreme  Gonrt,  App^ate  DiTtolon,  Third  Department    May  24,  1022.) 

Criminal  law  ^=s>IOOI— Court  cannot  Interrupt  ImprlsonmeBt  after  Imprisonment 
has  commonoed. 

Under  Pen.  Law,  f  2188,  as  amended  by  Lawa  1920.  c.  568,  the  court 
camiot  suspend  or  interrupt  the  Imprisonment  directed  by  the  Judgment 
after  sentence  has  been  imposed  and  imprisonment  thereunder  has  com- 
menced. 

Appeal  from  Special  Term,  Washington  County. 

Petition  by  the  People,  on  the  relation  of  Joseph  A.  Paris,  for  writ 
of  habeas  corpus  against  William  Hunt,  as  Agent  and  Warden  of 
Great  Meadow  Prison  at  Comstock,  N.  Y.  From  an  order  (118  Misc. 
Rep.  44,  192  N.  Y.  Supp,  692),  the  respondent  appeals.  Order  re- 
versed. 

The  appeal  is  from  an  order  made  January  9,  1922,  which  sustains 
the  writ  of  habeas  corpus  allowed,  and  which  directs  the  return  of 
Joseph  A.  Paris,  the  prisoner,  to  the  sheriff  of  Bronx  county,  and  to 
the  County  Court  of  said  Bronx  county,  there  to  be  dealt  with  in  ac- 
cordance with  the  provisions  of  the  judgment  under  which  the  relator 

Argued  before  'C0CHRA^fE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY.  VAN  KIRK,  and  HINMAN,  JJ. 
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Charles  D.  Newton,  Atty.  Gen.  (Henry  C.  Henderson,  Deputy  Atty. 
Gen.,  of  cotinsel),  for  appellant. 

Louis  Fabricant  and  Lewis  E.  Collings,  both  of  New  York  City 
(Frank  H.  Cronkhite,  of  Ft.  Edward,  and  Louis  Fabricant,  of  New 
York  City,  of  counsel),  for  respondent. 

VAN  KIRK,  J.  The  defendant  was  indicted  for  assault  in  the  sec- 
ond degree,  pleaded  guilty,  and  was  sentenced  November  19,  1920. 
The  return  to  the  writ  shows  that  the  judgment  and  sentence  were  in 
the  following  language : 

"Whereupon  It  Is  ordered  and  adjudged  by  the  court  that  the  said  Joseph 
A.  Paris,  for  the  felony  aforesaid  whereof  he  la  convicted,  be  Imprisoned  in 
the  state  prison  at  Sing  Sing  at  hard  labor,  under  an  indeterminate  sentence, 

the  maximum  of  such  imprisonment  to  be  five  years  and monUis,  and 

the  minimum  thereof  two  years  and  six  months.  After  serving  one  year  of 
the  aforesaid  sentence,  the  defendant  is  to  be  returned  to  the  County  Court  of 
Bronx  county  for  final  disposition.  [Signed]    Bobert  L.  Moran,  deric." 

There  was  an  indorsement  upon  the  commitment  as  follows : 

"State  Prison  at  Sing  Sing.  Indeterminate.  Maximum  five  years.  Minimum 
two  years  and  six  mos.  After  serving  one  year  of  the  aforesaid  sentence,  to 
be  returned  to  tiie  County  Court  of  Bronx  County." 

There  is  no  traverse  of  the  return.  We  must  accept  the  foregoing 
order  and  sentence  as  the  sentence  of  the  court. 

In  section  2188  of  the  Penal  Law  (Consol.  Laws«  c  40)  it  is  provided : 

'The  court  •  •  *  may  suspend  sentence  or  impose  sentence  and  suspend 
the  execution  of  the  whole  or  a  part  of  the  judgment.  •  •  •  No  provision 
of  this  chapter  or  of  the  Code  of  Criminal  Procedure  or  of  any  general  statute 
shall  be  construed  to  prevent  the  oourt  or  magistrate  authorized  to  impose 
sentence,  from  exercising  discretion  to  suspend  sentence  or  suspend  the  exe- 
cution of  the  whole  or  a  part  of  the  Judgment  or  to  place  on  probation  as 
hereinabove  provided." 

This  section  of  the  Penal  Law  was  amended  by  chapter  568  of  the 
Laws  of  1920,  which  took  effect  May  5,  1920,  prior  to  the  imposition 
of  this  sentence  as  follows : 

"Provided,  however,  that  the  Imprisonment  directed  by  the  judgment  shall 
not  be  suspended  or  Interrupted  after  such  Imprisonment  shall  have  com- 
menced." 

The  Attorney  General  waives  any  constitutional  question,  and  the 
decision  is  controlled  by  section  2188  as  amended.  The  judgment  and 
sentence  was  for  a  period  of  five  years  maximum  and  two  years  and 
six  months  minimum.  The  added  clause  makes  no  other  or  further 
disposition  as  to  the  length  of  the  term,  but  simply  provides  that  the 
defendant  shall  be  returned  to  the  County  Court  of  Bronx  county  for 
final  disposition ;  that  is,  for  a  disposition  to  be  made  one  year  after 
the  imprisonment  has  begun.  We  are  not  called  upon  to  determine 
the  meaning  of  the  amendment  further  than  to  hold  that  after  a  sen- 
tence has  been  imposed  and  imprisonment  thereunder  has  commenced^ 
the  court  shall  not  suspend  or  interrupt  the  imprisonment  directed  by 
the  judgment.  Under  the  record  here  it  must  be  held  that  at  the  time 
the  sentence  was  imposed,  and  before  the  imprisonment  began,  there 
was  no  modification  of  this  judgment  affecting  the  term  of  imprison- 
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metit  imposed,  and  that  any  other  disposition  which  could  be  made  in 
the  County  Court  of  Bronx  County  on  producing  the  defendant  there 
would  be  a  disposition  modifying  the  judgipent  at  that  time,  after  the 
imprisonment  had  commenced.  Such  action  we  think  is  forbidden  by 
the  amendment.  In  making  this  disposition  of  the  case  we  have  consid- 
ered the  second  paragraph  of  the  judgment  as  a  part  of  it. 

The  order  appealed  from  should  therefore  be  reversed,  and  the 
prisoner  remanded.    All  concur. 


MASSET  V.  RUH. 

(Supreme  C!oiirt,  Appellate  Division,  Second  Department    June  9,  1922.) 

Landlord  and  tenant  ^=s»92(3>— Option  to  buy  not  renewed  by  elanee  In  lease  to 
renew  on  same  terms  and  oondltlons. 

Benewal  of  a  lease  under  an  option  ''on  the  same  terms  and  conditions" 
held  not  to  also  renew  and  keep  alive  an  option  to  the  lessee  to  buy  "dur- 
ing any  time  during  the  term  and  existence  of  lease";  the  option  not 
being  an  essential  covenant  of  the  lease,  nor  a  term  or  condition  of  the 
demise,  but  merely  *'an  acdd^ital  •covenant*'  , 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Masset  against  Clara  Ruh  for  specific  performance 
by  conveyance  of  land  under  an  option  agreement  in  a  lease.  From  a 
judgment  of  the  Special  Term  (115  Misc.  Rep.  459,  189  N.  Y.  Supp. 
/52),  dismissing  plaintiff's  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  MAN- 
NING,  and  KELBY,  JJ. 

Charles  Pearle,  of  New  York  City,  for  appellant 
Nicholas  Dietz,  of  Brooklyn,  for  respondent. 

KELBY,  J.  The  action  was  brought  to  compel  the  defendant  to 
specifically  perform  an  option  to  buy  the  premises  described  in  the 
complaint,  given  by  the  defendant  to  the  plaintiff.  This  option,  it  was 
alleged,  was  renewed  by  reason  of  the  renewal  of  a  former  lease  exist- 
ing between  the  parties. 

On  the  9th  day  of  August,  1916,  Louis  Ruh  and  Clara  Ruh,  his  wife, 
of  291  Ridgewood  aventie,  as  landlords,  let  the  premises,  295  Ridge- 
wood  avenue,  Brooklyn,  to  the  plaintiff,  George  Masset.  The  term  was 
for  three  years,  commencing  August  15,  1916,  at  the  yearly  rent  or 
sum  of  $540,  payable  $45  on  the  1st  day  of  each  and  every  month. 
Contained  in  the  same  paragraph  of  the  lease  is  the  following  option : 

"Option  of  renewal  for  three  years  from  expiration  of  lease  on  same  terms 
and  conditions,  to  be  paid  in  equal  monthly  payments  in  advance  on  the  1st 
day  of  each  and  every  month  during  the  term  aforesaid." 

In  a  subsequent  separate  paragraph  of  the  lease  is  contained  the 
following: 

"And  the  parties  of  the  first  part  [landlords]  give  the  party  of  the  second 
part  the  right  and  option  to  purchase  the  premises  Noa  291  and  295  Ridgewood 

.  ^s»For  otti«r  casM  Me  same  topie  A  KBT-NUMBBR  in  «U  Ker-Niimb0r6d  DigMts  A  Indexm 
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Ave.  for  the  sum  of  ten  thousand  ($10,000)  dollars  at  any  time  during  the  term 
and  existence  of  lease." 

It  may  be  noted,  in  passing,  that  the  option  to  buy. in  this  case  covers, 
not  only  the  premises  demised,  295  Ridgewood  avenue,  but  also  covers 
the  adjoining  property,  291  Ridgewood  avenue. 

Before  the  expiration  of  the  first  term  mentioned  in  the  lease — ^that 
is,  between  1916  and  1919,  and  on  the  17th  of  April,  1919— the  plain- 
tiff tenant  duly  exercised  the  option  of  renewal  contained  in  the  written 
indenture  of  lease.  The  tenant  wrote  a  formal  written  notice  as  fol- 
lows : 

"Please  take  notice  that  I  hereby  exercise  the  option  of  renewal  •  «  • 
upon  the  same  terms  and  conditions  as  in  said  lease  for  a  period  of  three 
yeaTs,  and  I  hereby  do  renew  the  same." 

No  effort  was  made  by  the  tenant,  nor  is  there  any  claim  that  he  ever 
attempted,  to  exercise  the  option  to  buy  the  property  for  $10,000  dur- 
ing the  initial  term;  however,  during  the  renewed  term,  he  did  offer 
to  buy  at  the  price  named  in  the  lease,  and  the  defendant  has  refused  to 
sell.    . 

[1]  The  sole  question  of  law  now  presented  is:  Does  a  renewal  of 
•a  lease  "on  the  same  terms  arid  conditions"  also  renew  and  keep  alive 
an  option  to  the  lessee  to  buy  "at  any  time  during  the  term  and  exist- 
ence of  lease"  ?  The  plaintiff  cites  and  relies  upon  the  case  of  Pflum  v. 
Spencer,  decided  by  this  court  in  1908  and  reported  in  123  App.  Div. 
742,  108  N.  Y.  Supp.  344.  In  that  case,  however,  the  option  of  renew- 
al read  as  follows: 

*'And  it  is  further  agreed  by  the  party  of  the  first  part  that  she  will  grant 
a  further  lease  of  the  aforesaid  premises  for  a  term  of  one  year,  commencing 
at  the  expiration  of  the  term  herein  granted,  at  the  same  yearly  rental,  and 
containing  like  affreements  and  ayi^enants  as  in  these  present  contained. 

The  words  "like  agreements  and  covenants  as  in  these  presents  con- 
tained" are  much 'more  comprehensive  in  scope  and  meaning  than  those 
contained  in  the  renewal  clause  in  the  case  at  bar,  viz.  "on  same  terms 
and  conditions."  The  parties  in  the  Pflum  Case  clearly  intended  that 
the  option  to  buy  should  be  continued  during  the  renewed  term.  The 
renewal  clause  now  before  us  does  not  evidence  such  an  intent  The 
option  to  buy  is  not  an  essential  covenant  of  the  lease,  nor  is  it  a  term 
or  condition  of  the  demise.  It  is  what  Chancellor  Kent  defined  in  the 
case  of  Rutgers  v.  Hunter,  6  Johns.  Ch.  215,  as  an  accidental  covenant. 

In  Rutgers  v.  Hunter,  supra,  Rutgers,  as  landlord,  leased  real  estate 
to  Hunter,  as  tenant,  for  the  term  of  21  years.  In  the  written  lease 
the  tenant.  Hunter,  covenanted:  (1)  To  build  within  two  years  from 
date  of  lease  a  good  brick  dwelling  house  on  the  lot.  (2)  At  expiration 
of  term  such  house  and  other  improvements,  built  by  Hunter,  tenant, 
shall  be  valued  by  three  indifferent  persons,  to  be  chosen  in  the  most 
usual  way,  and  that  Rutgers,  landlord,  shall  and  will  pay  and  satisfy 
the  amount  of  such  valuation  to  tenant,  and  in  case  Rutgers  shall  or 
do  not  agree  to  and  abide  by  and  pay  and  satisfy  unto  the  said  Hunter 
the  amount  of  such  valuation,  then  he,  Rutgers,  "shall  and  will  re- 
new the  said  lease,  or  redemise  the  said  lot"  unto  Hunter  at  such  rent 
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and  tipon  such  tenns  as  may  be  agreed  upon.  The  tenant,  Hunter, 
took  possession  under  the  lease,  and  built  a  house  upon  it,  and  occu- 
pied it  until  the  lease  expired.  Shortly  before  the  end  of  the  term, 
the  landlord,  preferring  to  renew  rather  than  pay  the  appraised  value 
of  the  buildings,  oflFered  in  writing  to  the  tenant  to  renew  the  lease, 
and  desired  tenant  to  name  a  reasonable  rent,  which  the  tenant  re- 
fused to  do.  On  January  14,  1820,  the  landlord  offered  to  renew  at 
the  yearly  rent  of  $150  and  tfie  taxes,  etc.  The  tenant  refused,  and 
gave  notice  he  wished  the  buildings  valued  according  to  the  tenor  of 
the  lease.    On  March  30,  1820,  the  landlord  gave  notice  to  the  tenant: 

'That  tie  appointed  A.  P.  M.  as  one  of  the  appraisers,  but  it  must  be  ex- 
plicitly understood  that  he  did  not  intend  thereby  to  commit  himself  to  pay  tne 
valuation,  or  waive  the  privilege  in  the  lease  of  disagreeing  to  it,  or  his  right 
of  renewing  the  lease." 

The  tenant  nominated  an  appraiser  on  his  part,  and  a  third  person 
was  associated  by  the  two  named  appraisers,  and  the  three  of  them  then 
valued  the  house  and  improveipents  at  $4,583.  The  plaintiff  was  dis- 
satisfied with  the  valuation,  and  the  tenant  refused  to  name  terms  on 
which  he  would  accept  a  renewal  of  the  lease,  and  the  landlord,  on  the 
day  on  which  the  lease  expired,  tendered  to  the  tenant  a  new  lease, 
executed  by  the  landlord,  for  the  term  of  21  years  from  the  1st  of 
May,  1820,  at  the  yearly  rent  of  $112.50,  with  all  taxes,  same  terms 
as  first  lease.  The  tenant  refused  to  accept  the  lease  or  execute  the 
counterpart  presented  to  him.  The  landlord,  at  the  time  of  tendering 
the  lease  and  counterpart,  offered  to  add  a  clause  to  the  lease  that  the 
landlord  at  the  end  of  the  term  would  redemise  for  the  further  term 
of  21  years  at  such  rent  as  might  be  agreed  upon  by  the  parties,  or,  if 
they  should  disagree,  at  such  valuation  of  the  annual  rent  as  should 
-be  made  by  persons  to  be  chosen  by  the  parties.  The  tenant  refused 
to  accept  the  lease,  with  or  without  the  additional  clause,  or  to  state  his 
objections  to  it,  but  brought  an  action  in  the  Supreme  Court  for  breach 
of  covenant  against  the  landlord  for  not  paying  the  $4,583,  the  valu- 
ation fixed  by  the  appraisers.  The  tenant  left  the  premises  on  May  1, 
1820,  and  they  had  at  the  time  of  the  trial  remained  imoccupied.  The 
plaintiff  landlord  prayed  for  an  injunction  against  the  suit  at  law ;  that 
it  be  decreed  that  the  landlord  was  not  bound  to  abide  by  the  valuation, 
but  had  a  right  to  dissent  from  any  valuation;  and  that  tenant  was 
bound  to  accept  a  renewal  of  the  lease  upon  reasonable  terms  to  be  set- 
tled by  the  court.    Chancellor  Kent  in  his  opinion  in  part  said : 

'The  covenants  in  the  first  lease,  relative  to  the  buildings,  were  no  neces- 
sary part  of  it ;  and  it  would  be  absurd  to  suppose  that  an  agreement  to  renew 
a  lease  did  necessarily  imply  a  lease,  not  only  of  the  same  term  and  rent 
but  also  with  all  the  covenants  in  the  other,  and  which  are  the  accidental  and 
not  the  essential  parts  of  a  lease.  In  the  first  lease,  there  was  a  covenant  on 
the  part  of  the  lessee  to  build  a  good  brick  dwelling  house  within  two  years. 
This  was  a  covenant  that  had  no  necessary,  and  could  not  have  any  reasonable, 
connection  with  the  renewal  of  the  lease;  and  the  same  observation  will 
apply  to  the  covenant  on  the  part  of  the  lessor  to  pay,  at  the  expiration  of 
the  lease  the  value  of  such  house,  and  of  other  buildings  and  improvements 
to  be  made,  built,  and  erected  on  the  lot,  or  to  renew  the  lease.  If  a  covenant 
to  renew  the  lease  necessarily  included  a  renewal  of  all  the  covenants  in  it,  it 
would  be  tantamount  to  a  covenant  for  p»t>atual  renewal,  and  so  eztraordlna- 
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ry  a  covenant  ought  not  to  depend  on  Inference  merely.  *  ^  ^  I  do  not 
mean  to  say  that  such  covenants  [to  renew]  are  not  valid;  but  I  contend 
only  that  they  must  be  clearly  and  certainly  made,  and  are  not  to  be  deduced 
by  construction  from  a  covenant  to  'renew  tiie  lease/  without  saying  more." 

In  24  Cyc.  1009,  it  is  said: 

"The  right  to  renew  ex  vi  termini  Imports  a  new  lease  at  the  old  rent,  and 
with  the  same  terms,  conditions,  and  essential  covenants,  except  the  covenant 
to  renew." 

And  there  are  many  cases  cited  in  support  of  this  statement,  but  if 
the  definition  of  the  Chancellor  is  borne  in  mind,  that  the  covenant  in 
question  is  not  an  essential  covenant  but  an  accidental  one,  this  would 
be  authority  rather  for  the  respondent  than  the  appellant. 

McAdam  on  Landlord  and  Tenant,  p.  574,  says: 

"The  word  'renew'  in  Itself  imports  the  giving  of  a  new  lease  on  the  same 
terms  as  the  old  one,  unless  the  contrary  otherwise  appears ;  but  it  does  not 
necessarily  imply  that  it  shall  contain  all  the  covenants  of  the  former,  at 
least  not  those  which  are  accidental  and  nonessential,  such  as  covenants  to 
buUd,  to  pay  for  buUdings,  to  renew,  and  the  like." 

And  he  cites  Rutgers  v.  Hunter,  supra,  and  Willis  v.  Astor,  4  Edw. 
Ch.  595.   And  in  Chaplin  on  Landlords  and  Tenants,  p.  229,  it  is  stated: 

"A  mere  covenant  to  renew  a  lease  implies  a  renewal  for  the  same  term 
and  rent,  but  does  not  necessarily  imply  that  the  renewal  lease  shall  contain 
all  the  covenants  of  the  original  lease." 

So  also  in  Wood  on  Landlord  and  Tenant  it  is  stated  that— 

"An  unqualified  covenant  to  renew  a  lease  involves  the  making  of  a  new 
lease  of  the  same  premises,  upon  the  same  essential  terms,  and  for  the  same 
period  as  in  the  original  lease." 

And  in  the  note  on  the  same  page  it  is  stated : 

"Of  course,  there  may  be  covenants  in  the  original  lease  that  are  merely  ac- 
cidental, and  not  essential  parts  to  the  lease,  and  which  are  not  to  be  Incor- 
porate into  the  renewal  lease,  as  a  covenant  to  hul^d  to  renew,  etc,  or  any 
covenant  that  has  been  fulfilled,  and  that  is  not  contlnuoiu.'' 

In  the  case  of  Trustees  of  Congregation  of  Sons  of  Abraham  v.  Ger- 
bert,  as  Executor  of  Snyder,  Deceased,  57  N.  J.  Law,  395,  31  Atl.  383, 
Snyder,  the  decedent,  covenanted  that  he  would  let  and  demise  to  the 
plaintiff  the  premises  "for  a  further  term  of  five  years  from  the  ex- 
piration of  the  term  hereby  created,  *  *  *  upon  the  same  terms  as 
to  amount  and  payment  of  rent;  *  *  *  further  that  if  the  said 
party  of  the  second  part  [plaintiff]  shall  desire  to  purchase  the  de- 
mised premises,  that  he  will  at  any  time  during  the  tenancy  hereby 
created  or  agreed  upon,  for  the  consideration  of  seven  thousand  dol- 
lars, sell  and  convey  by  warranty  deed."  The  court,  in  writing  its 
opinion,  said  that  effect  must  be  given  to  all  the  words  used  in  the  last 
clause,  and  stated  that  "the  addition  of  the  words  *or  agreed  upon*  must 
have  been  inserted  to  enlarge  the  right  to  a  conveyance."  The  court 
said: 

"If  the  right  to  a  conveyance  was  not  to  extend  beyond  the  first  term,  that 
agreement  would  have  been  clearly  expressed  by  the  word  'created/  as  used 
In  reference  to  the  right  to  a  further  lease.  The  addition  of  the  words  *or 
agreed  upon'  must  have  been  inserted  to  enlarge  the  right  to  a  conveyance— to 
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gire  something  more  than  the  word  'created'  wonld  have  passed;  otherwise 
they  are  of  no  force.  They  are  apt  words  to  entitle  the  lessee  to  a  conveyance 
at  any  time  during  the  term  which  was,  at  its  option,  to  follow  the  term 
created,  and  a  reasonable  interpretation  of  the  contract  requires  that  signifi- 
cation to  be  imputed  to  them." 

The  case  of  Maughlin  v.  Perry,  35  Md.  352,  is  in  direct  conflict  with 
the  decisions  in  Rutgers  v.  Hunter,  supra,  and  Trustees,  etc.,  v.  Ger- 
bert,  supra.  Other  cases  examined  are  Thomas  v.  Brewing  Co.,  102 
Md.  417,  62  Atl  633 ;  Schroeder  v.  Gemeinder,  10  Nev.  355 ;  Atlantic 
Product  Co.  V.  EHinn,  142  N.  C.  471,  55  S.  E.  299;  D'Arras  v.  Keyser, 
26  Pa.  249;  Sandberg  v.  Light,  55  Wash.  189,  104  Pac.  205;  and  Ab- 
bott  V.  Seventy-Six  Land,  87  Cal.  323,  25  Pac.  693.  All  of  these  lat- 
ter cases  have  particular  phrases  which  take  the  case  without  the  case 
at  bar,  some  of  them  resembling  the  case,  already  referred  to,  of  Pflum 
V.  Spencer,  supra,  in  this  court. 

This  court  adopts  the  reasoning  of  Chancellor  Kent  in  Rutgers  v. 
Hunter,  supra,  and  it  is  therefore  concluded  that  the  option  to  buy 
was  not  renewed  by  the  terms  of  the  renewal  clause  contained  in  the 
lease. 

The  judgment  should  be  afHrmed,  with  costs.    All  concur. 


(201  App.  Div.  e47) 

SHERMAN   V.  YANKEE  PRODUCTS  CORPORATION. 
Appeal  of  GARDNER  &  WHITE. 

(Supreme  (}ourt,  Appelate  Dlyiaion,  Second  Department.    June  9,  1922.) 

1.  Subrogation  ^c»23(l)— Party  paying  roforeo'o  fooa  subrogated  to  roferoo's  rlglit 

to  fund  deposited  1^  other  party  tlierefor. 

The  successful  party,  paying  tlie  referee's  fees  in  order  to  secure  bis 
report,  is  entitled  by  subrogation  to  the  fund  deposited  by  the  other  party 
with  bis  attorneys  to  secure  the  referee's  fees,  being  entitled  to  assignment 
from  the  referee  of  the  other  party's  indebtedness  to  him  and  of  the 
fund  given  to  secure  it. 

2.  Attorney  and  olient  ^s»26— Court  may  summariiy  order  attorney  to  pay  fund  de- 

posited with  him  to  party  entitled  thereto. 

Under  the  court's  Inherent  power  of  control  over  attorneys  to  compel 
performance  of  their  obligations,  it  may  by  summary  order,  in  an  action 
in  which  a  party  deposited  money  with  his  attorneys  to  secure  the  referee's 
fees,  require  them  to  pay  it  over  to  the  other  party,  who  by  subrogation  is 
entitled  to  it,  having  paid  the  referee's  fees  in  order  to  secure  his  report. 

Rich,  J.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Roger  I.  Sherman  against  the  Yankee  Products  Corpora- 
tion. From  an  order  directing  plaintiff's  attorneys,  Gardner  &  White, 
to  pay  to  defendant  the  sum  of  $500  on  deposit  with  them,  plaintiff  and 
his  attorneys  individually  appeal.    Affirmed. 

Argued  before  RICH,  KELLY,  JAYCOX,  MANNING,  and 
YOUNG,  JJ. 

John  M.  Gardner,  of  New  York  City,  for  appellants. 
Allan  R.  Campbell,  of  New  York  City,  for  respondent. 

^s»For  other  cftses  see  8ame  topic  A  KBY-NX7MBER  in  alf  Key-Numbered  Dlseets  A  Indexes 
194N.Y.S.-45 
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YOUNG,  J.  This  action  was  referred  to  David  Wdch,  Esq.,  to 
hear  and  determine,  by  order  of  June  12,  1920.  PlaintiflPs  attorneys 
now  have  in  their  custody  $500  deposited  with  them  by  the  plaintiff. 
The  record  before  the  referee  contains  the  following  note  upon  the  sub- 
ject: 

"By  the  Referee:  Hie  plaintiff  has  placed  in  the  hands  of  his  attorneys  a 
certified  check  for  the  sum  of  five  hundred  (500)  dollars  on  the  Farmers'  Loan 
&  Trust  Company  of  New  York,  to  secure  the  expenses  and  disbursements  of 
the  reference." 

The  referee  decided  the  case  in  defendant's  favor,  and  his  fees  and 
the  stenographer's  fees  amounting  to  $1,078  were  paid  by  defendant's 
attorneys.  They  thereupon  demanded  from  plaintiff's  attorneys  the 
$500  deposited  with  them  as  security,  but  this  demand  was  refused 
upon  the  ground  that  the  security  was  solely  for  the  referee's  benefit, 
and  that  as  defendant  had  voluntarily  paid  him,  and  he  had  accepted 
the  same,  defendant  could  not  claini  it 

Defendant  then  moved  for  an  order  to  compel  payment,  and  the 
court  at  Special  Term  granted  the  motion,  and  made  and  entered  an  or- 
er  directing  plaintiff's  attorneys  to  pay  defendant,  or  its  attorneys,  the 
$500  deposited  with  them  for  the  purpose  of  securing  the  disbursements 
and  expenses  of  the  reference,  and  that  such  payment  be  applied  to 
reimburse  the  defendant  to  the  extent  thereof  for  its  expenditures  for 
referee's  fees.  From  that  order  plaintiff  and  his  attorneys  appeal  to 
this  court. 

[1]  In  my  opinion  respondent  is  entitled  to  this  fund  tmder  the 
equitable  doctrine  of  subrogation.  In  order  to  secure  the  report  it  paid 
the  entire  fee.  But  such  payment  did  not  discharge  plaintiff's  obliga- 
tion to  the  referee.  It  merely  operated  to  transfer  the  referee's  in- 
terest in  the  fund  to  the  defendant.  Unquestionably  the  defendant  upon 
demand  would  have  been  entitled  to  an  assignment  from  the  referee  of 
plaintiff's  indebtedness  to  him  and  of  the  fund  given  to  secure  it.  As 
it  was  not  a  mere  stranger,  but  had  an  interest  to  protect  by  payment 
of  the  referee's  fees  to  secure  the  report,  an  equitable  assignment  of 
this  indebtedness  and  the  fund  securing  it  resulted.  This  is  the  result 
which  subrogation  is  intended  to  effect.  It  is  no  longer  narrow  and 
technical  in  its  scope,  but  has  been  broadened  and  extended  to  cover 
particular  facts  and  circumstances,  where  it  is  equitable  that  a  person 
furnishing  money  to  pay  a  debt  should  be  substituted  for  the  creditor 
or  in  place  of  the  creditor.  It  has  been  called  the  "mode  which  equity 
adopts  to  compel  the  ultimate  pajrment  of  a  debt  by  one  who  in  justice, 
equity,  and  good  conscience  ought  to  pay  it."  Pittsburgh- Westmore- 
land Coal  Co.  V.  Kerr,  220  N.  Y.  137,  115  N.  E.  465.  No  decision  or 
authority  has  been  cited  or  brought  to  my  attention,  and  I  have  been 
able  to  find  none  which  in  the  slightest  degree  indicates  that  the  appli- 
cation of  this  doctrine  to  the  facts  here  disclosed,  violates  this  under- 
lying equitable  principle.  On  the  contrary,  I  am  convinced  that  justice 
and  equity  require  its  application. 

[2]  I  think  the  remedy  pursued  is  proper.  The  result  beit^  just, 
we  should  observe  the  spirit  which  has  led  to  our  reform  practice  and 
procedure,  unless  some  statute,  rule,  or  principle  prevents  the  granting 
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of  this  remedy  and  requires  an  action  in  equity.  I  know  of  none.  The 
summary  proceeding  here  invoked  is  not  regulated  by  statute,  but  arises 
from  the  court's  inherent  power  of  control  over  its  attorneys  and  ofl5- 
cers.  It  has  been  extended  to  a  successor  in  interest  of  the  client  (  Schell 
V.  City  of  New  York,  128  N.  Y.  67,  27  N.  E.  957),  and  to  a  fund  in  the 
hands  of  an  attorney  which  belonged  to  the  adverse  party  (Brott  v. 
Davidson,  87  App.  Div.  29,  83  N.'Y.  Supp.  1075;  Cooper  v.  Cooper,  51 
App.  Div.  595,  64  N.  Y.  Supp.  901). 

I  can  see  no  reason  why  it  may  not  be  still  further  extended  to  a 
fund  in  the  hands  of  attorneys  to  secure  referee's  fees.  A  client  has  a 
right  of  action  for  moneys  belonging  to  him  in  the  hands  of  his  attor- 
ney, but  the  courts  give  him  more  speedy  relief,  because,  having  the 
right  to  compel  their  officers  to  deal  justly,  they  enforce  the  right  by 
this  summary  remedy,  and  give  the  client  speedily  what  might  other- 
wise require  long  and  tedious  litigation.  This  results,  not  because  the 
parties  are  attorney  and  client,  but  because  the  court  possesses  inherent 
power  and  control  over  attorneys  to  compel  performance  of  their  obli- 
gations. I  think  such  control  extends  to  any  case  where  attorneys  have 
obtained  possession  of  funds  in  the  course  of  a  litigation,  by  reason 
of  their  connection  therewith,  which  rightfully  belong  to  one  of  the 
parties  or  their  attorneys. 

Of  course,  the  allowance  of  this  summary  remedy  is  within  the  dis- 
cretion of  the  court ;  but  I  cannot  see  that  there  was  any  abuse  of  such 
discretion  by  the  Special  Term.  No  rights  of  the  plaintiff  or  of  third 
parties  are  prejudiced.  Defendant  is  simply  reimbursed  for  a  pay- 
ment to  which  the  fund  should  rightfully  in  the  first  instance  have  been 
applied.  I  can  see  no  necessity,  therefore,  for  relegating  the  parties 
to  an  action  in  equity.  The  facts  are  undisputed,  and  the  questions  of 
law  may  as  readily,  and  much  more  speedily,  be  solved  in  this  proceed- 
ing as  in  such  an  action. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur,  except  RICH,  J.,  who  dissents. 


(201  App.  Div.  746) 

TUNNARD  V.  SUPREME  COUNCIL  OF  ROYAL  ARCANUM. 

CSupreme  Court,  Appellate  Division,  Second  Department.    May  26,  1922.) 

1.  Insurance  <$=»292^Attendance  of  patient  by  physician  at  his  office  held  to  con- 

stitute "medical  attendance." 

To  constitute  "medical  attendance,"  within  representations  in  applica- 
tion for  life  policy  as  to  medical  attendance,  it  was  not  requisite  that  a 
physician  should  attena  the  patient  at  his  home ;  attendance  at  his  office 
being  suuicient 

[Ed.  Note. — ^For  other  definitions,  Ree  Words  and  Phrases.  First  and 
Second  Series,  Medical  Attendance.] 

2.  Insurance  ^=92^2— Misrepresentation  as  to  having  oonsnlted  or  having  been  at- 

tended by  physician  precludes  recovery* 

A  false  statement  as  to  whether  applicant  has  consulted  or  had  been 
attended  by  a  physician  is  material  to  the  risk,  and  will  defeat  a  recovery, 
especially  where  it  is  warranted  to  be  tru& 

^s»For  other  easM  see  Mine  topic  A  KBY-NUMBKR  in  all  Key-Numbwed  DSgeHts  A  Is<l«xe» 
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S.  Insurance  ^=s>29:^Fals6  representation  that  Insured  had  not  reoeived  medioal 
treatment  within  year  preceding  application  for  reinstatement  held  to  preclude 
recovery  on  policy. 

Where  insured  within  the  year  prevlons  to  application  for  reinstatement 
had  called  upon  a  physician  and  complained  of  shortness  of  breathing, 
pain  In  the  right  arm,  shooting  down  to  the  fingers,  headache,  etc.,  and 
was  given  a  prescription  and  subsequently  called  on  the  physician  again  and 
complained  of  general  weakness,  conG^ipation,  pain  between  shoulders,  and 
was  given  another  prescription,  misrepresentation  in  application  for  re- 
instatement that  he  had  not  "medical  treatment  of  any  kind  within  one 
year  preceding  his  application*'  held  to  preclude  recovery  on  policy. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Emma  K.  Tunnard  against  the  Supreme  Council  of  the 
Royal  Arcanum.  Verdict  for  plaintiff  set  aside,  and  complaint  dis- 
missed, and  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Seeger,  J.,  at  Trial  Term : 

This  is  an  action  brought  to  recover  upon  a  policy  of  life  insurance.  The 
defendant  denies  liability  upon  the  ground  that  at  the  time  of  his  applica- 
tion for  reinstatement,  which  was  dated  March  25,  1918,  the  insured  repre- 
sented and  warranted  that  he  had  not  "received  medical  treatment  of  any 
kind  within  one  year  next  preceding  this  application  for  reinstatement** 

The  evidence  showed  that  he  had  called  upon  Dr.  Wolff  at  his  office  on  Feb- 
ruary 10, 1918,  and  "complained  at  that  time  of  shortness  of  breathing,  pain  in 
the  right  arm  shooting  down  to  the  fingers,  headadie,  and  pressure  feeling  In 
his  head,  frequency  of  urination,  ]>assing  large  amounts  of  urine  frequently,** 
and  the  doctor  gave  him  a  prescription  containing  several  ingredients.  Dr. 
^olff  testified  that  on  February  17,  1918,  the  insured  caUed  upon  him  again, 
and  "complained  of  pain  between  the'  shoulders,  radiating  to  the  left  breast, 
darting  pains  in  the  right  hand  and  arm,  drowsy,  general  weakness;  the 
bowels  were  constipated,  appetite  poor";  and  that  he  also  prescribed  for  him 
at  that  time,  and  requested  the  insured  to  bring  a  specimen  of  urine  for 
analysis  the  foUowing  day,  which  was  done.  He  died  in  the  month  of  May 
following. 

[1]  To  constitute  medical  attendance  it  is  not  requisite  that  a  physcian  should 
attend  the  patient  at  his  home.  An  attendance  at  his  office  is  sufficient.  Gush- 
man  v.  United  States  Life  Ins.  Co.,  70  N.  Y.  72,  78 ;  White  v.  Provident 
Savings  Life  Assur.  Soc,  163  Mass.  116,  39  N.  E.  771,  27  L.  R.  A.  398. 

[2]  The  statement  made  by  the  insured  to  the  ^ect  that  he  had  not  re- 
ceived medical  treatment  at  any  time  within  one  year  was  therefore  false. 
A  false  statement  as  to  whether  applicant  has  consulted  or  been  attended  or 
treated  by  a  physician  Is  material  to  the  risk  and  will  defeat  a  recovery, 
especially  where  it  is  warranted  to  be  true.  25  Oyc.  816;  Schane  ▼.  Metropoli- 
tan Life  Ins.  Co.,  76  App.  Div.  271,  78  N.  Y.  Supp.  682 ;  Kasprzyk  v.  Metro- 
politan Life  Ins.  Co.,  79  Misc.  Rep.  263,  140  N.  Y.  Supp.  211;  Lewis  v.  N. 
Y.  Life  Ins.  Co.,  201  Mo.  App.  48.  209  S.  W.  625 ;  Germania  life  Ins.  Co.  y. 
Klein,  25  Colo.  App.  326,  137  Pac.  73 ;  Cobb  v.  Covenant  Mutual  Ben.  Ass*n, 
153  Mass.  178,  26  N.  B.  230,  10  L.  R.  A.  666,  25  Am.  St.  Rep.  619;  White  ▼. 
Provident  Savings  Life  Assur.  Soa,  supra;  Dwyer  v.  N.  Y.  Mutual  Life  Ins. 
Co..  72  N.  H.  572,  58  Ati.  502. 

The  plaintiff  contends  that  the  warranty  that  the  insured  had  not  received 
medical  attention  within  a  year  was  not  untrue,  and  bases  this  contention 
upon  a  line  of  cases  which  have  held  that  treatment  for  a  mere  indisposition, 
does  not  constitute  medical  attention  within  the  meaning  of  the  contract,  citing 
25  Cyc.  817 ;  Valentin!  y.  Metropolitan  life  Ins.  Co.,  10^  App.  Div.  487,  94 
N.  Y.  Supp.  758 ;  Genung  v.  Metropolitan  Life  Ins.  Co.,  60  App.  Div.  424,  69 
iN.  Y.  Supp.  1041.  In  these  cases  the  court  held  that  the  attendance  must 
have  been  for  some  substantial  disorder  and  not  for  a  mere  functional  and 
temporary  indisposition,  and  that  it  was  a  question  for  the  jury  to  determine 

^s»For  other  case*  see  same  topic  A  KBY-NUHBBR  in  all  Key-Numbered  Oiceste  A  Indezes 
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Whether  the  ailment  for  which  the  insured  was  treated  was  of  such  character 
or  not,  and  whether  there  was  a  breach  of  warranty. 

In  Valentin!  v.  Metropolitan  Life  Insurance  Co.,  supra,  the  decedent  had  been 
treated  by  a  physician  for  nervousness  a  number  of  times  and  in  Genung  y. 
Metropolitan  Life  Insurance  Go.,  supra,  the  decedent  was  treated  for  a  cold  by 
a  doctor  within  the  time  which  said  decedents  had  Warranted  they  had  not 
been  treated  by  a  physician.  In  Gushman  v.  U.  S.  life  Insurance  Co.,  70  N. 
Y.  72,  the  court  held  that  a  temporary  ailment  cannot  be  considered  a  disease, 
within  the  meaning  of  a  warranty  against  disease  in  a  policy  of  life  insurance, 
unless  it  be  such  as  to  indicate  a  vice  in'  the  constitution,  or  so  serious  as  to 
have  some  bearing  upon  general  health  and  the  continuance  of  life,  or  such  as 
according  to  common  understanding,  would  be  called  a  disease,  and  that  wheth- 
er the  Insured  had  had  congestion  of  the  liver,  and  whether  such  congestion 
was  of  such  character  as  to  constitute  a  disease  of  the  liver  within  the  meaning 
of  the  policy  were  both  questions  properly  submitted  to  the  jury,  and  their  de* 
termination  thereon  la  conclusive. 

The  court  further  held  in  this  case  that  in  construing  contracts  words  must 
have  the  sense  In  which  the  parties  U80d  them,  and  to  understand  them  as  the 
parties  understood  them,  the  nature  of  the  contract  and  the  objects  te  be  at- 
tained, and  all  the  circumstances  must  be  considered. 

[3]  Giving  full  consideration  to  these  cases  cited  by  the  plaintifT,  it  seems 
to  me  that  the  case  at  bar  presents  a  different  state  of  facts.  The  warranty  in 
question  was  that  he  had  not  received  medical  treatment  of  any  kind  within 
one  year.  The  fact  was  that  he  had  been  treated  by  Dr.  Wolff  twice  during  the 
month  immediately  preceding  his  application  for  reinstatement.  He  was  suf- 
fering from  a  variety  of  ailments  at  the  time  and  took  the  doctor's  prescription 
therefor.  It  cannot  be  said  that  he  had  not  had  medical  treatment  of  "any 
kind"  within  one  year.  It  seems  to  me  that  the  false  representation  was  ma- 
terial, and  that  a  verdict  should  have  been  directed  in  favor  of  the  defendant 

The  verdict  in  favor  of  the  plaintiff  should  be  set  aside,  and  the  complaint 
dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELIrY,  JAY- 
COX,  and  MANNING,  JJ. 

Brennan,  Curran  &  Bleakley,  of  Yonkers,  for  appellant 
Uriah  W.  Tompkins,  of  New  York  City,  and  Howard  C.  Wiggins, 
of  Rome,  for  respondent. 

PER  CURIAM.  Order  setting  aside  verdict  in  plaintiiF's  favor, 
and  judgment  dismissing  the  complaint,  unanimously  affirmed,  with 
costs,  on  the  opinion  of  Seeger,  J.,  at  Trial  Term. 


(201  App.  Dlv.  701)  

MARTI NDALE  st  al.  v.  EVANS. 

(Supreme  Ck>nrt,  Appellate  Division,  First  Department.    June  16,  1922.) 

1.  Bills  and  notes  ^=^434— Drawer  of  draft,  for  whioh  no  oonsldoration  was  paid, 

bold  iiablo  theroon  after  paymont  by  drawee. 

Where  the  son  of  a  treasurer  of  a  corporation  drew  a  draft  on  the  cor- 
poration to  pay  his  own  debt,  on  expectation  that  his  father  would  repay 
the  corporation  for  the  draft,  on  the  payment  of  the  draft  by  the  treasurer 
out  of  the  funds  of  the  corporation,  which  was  not  reimbursed,  the  drawer 
of  the  draft  was  liable  for  the  amount  bo  paid. 

2.  Bills  and  notes  ^=:»434— Directions  to  charge  chock  to  treasurer  of  oorporation, 

who  drew  a  oheok  to  pay  unauthorized  draft  on  oorporation,  bold  not  to  re- 
lievo drawer  of  draft  from  liability. 

In  an  action  by  receivers  of  a  corporation  against  the  son  of  the  cor- 
poration's treasurer,  who  drew  an  unauthorized  draft  on  the  corpora- 
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tion,  which  was  paid  by  a  check  of  the  corporation  drawn  by  the  treasurer, 
the  fact  that  the  treasurer  gare  instructions  to  pay  the  check  out  of  the 
treasurer's  personal  account,  which  was  largely  overdrawn,  did  not  re- 
lieve the  drawer  of  the  draft  from  liability;  no  party  to  the  action  baying 
received  the  check,  and  the  treasurer's  direction  to  charge  the  draft  to 
his  account  not  being  a  payment  of  the  draft,  but  merely  an  increase  Li 
his  overdraft  of  his  account. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Joseph  B.  Martindale  and  another  against  John  Hinman 
Evans.  From  a  judgment  for  defendant,  plaintiffs  appeal.  Reversed, 
and  judgment  ordered  for  plaintiflE. 

Argued  before  CLARKE;  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  PAGE,  JJ. 

White  &  Case,  of  New  York  City  (Vermont  Hatch,  of  New  York 
City,  of  counsel,  and  Joseph  M.  Hartfield,  of  New  York  City,  on  the 
brief),  for  appellants. 

Osbom,  Fleming  &  Whittlesey,  of  New  York  City  (George  N. 
Whittlesey,  of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1]  The  presence  of  the  jury  upon  the  trial  was  waived, 
and  it  was  stipulated  that  the  case  be  tried  before  the  judge,  and  that 
he  direct  a  verdict,  with  the  same  force  and  effect  as  if  a  jury  were 
present.  The  facts  of  the  case  were  almost  entirely  stipulated,  and  from 
them  it  appears  that  the  defendant  was  the  son  of  William  T.  Evans, 
who  was  the  treasurer  of  Mills  &  Gihb;  that  the  plaintiffs  were  re- 
ceivers of  the  corporation  of  Mills  &  Gibb;  that  on  November  1,  1910, 
defendant  drew  a  draft  on  Mills  &  Gibb  to  the  order  of  George  W. 
Jenkins  for  $5,400;  that  on  the  same  day  another  draft  on  Mills  & 
Gibb  for  $135  to  the  order  of  G.  W.  Prime  was  drawn.  These  drafts 
were  drawn  for  the  personal  indebtedness  of  the  defendant,  who  was 
not  an  officer,  employee,  or  in  any  wise  connected  with  the  corporation 
of  Mills  &  Gibb,  nor  was  the  said  corporation  indebted  to  him  in  any 
sum  whatever.  These  two  drafts  by  indorsement  came  into  the  hands 
of  the  Chase  National  Bank  and  were  presented  by  said  bank  to  Mills 
&  Gibb,  and  a  check  of  Mills  &  Gibb  on  the  Chemical  National  Bank 
of  the  City  of  New  York  to  the  order  of  the  Chase  National  Bank  for 
$5,535  was  drawn  by  William  T.  Evans,  as  treasurer,  arid  delivered  to 
the  Chase  National  Bank,  and  thereafter  charged  to  the  account  of 
Mills  &  Gibb  in  the  Chemical  National  Bank. 

The  complaint  was  brought  on  the  theory  of  money  had  Mid  received, 
but  it  was  stipulated  on  the  trial  that  if,  upon  the  facts  presented,  the 
plaintifiFs  are  entitled  to  recover  from  the  defendant,  either  on  the  the- 
ory of  money  had  and  received  or  on  the  theory  of  debt,  the  complaint 
should  be  deemed  broad  enough  to  justify  a  recovery  on  either  ground. 

The  defendant  relies  upon  the  decision  of  Mr.  Justice  Greenbaum 
in  Martindale  v.  De  Kay,  101  Misc.  Rep.  728,  166  N.  Y.  Supp.  405, 
affirmed  180  App.  Div.  926,  167  N.  Y.  Supp.  1113,  and  224  N.  Y.  585, 
120  N.  E.  869.  In  my  opinion,  the  present  case  differs  materially  from 
the  De  Kay  Case,  in  which  the  check  of  the  corporation  was  given  to 
the  third  person  by  the  treasurer  in  payment  of  his  own  debt,  and  in 
which  it  appeared  that  the  treasurer  and  other  officers  of  the  corpora- 
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tion  had  customarily  drawn  checks  of  tiie  corporation  for  their  per- 
sonal use  and  benefit,  and  that  the  same  were  charged  to  their  account, 
and  that  their  salaries  and  other  sums  that  they  received  from  time  to 
time  were  deposited  with  the  corporation  and  credited  to  their  account. 

The  action  was  brought  on  the  theory  of  money  had  and  received, 
and  Justice  Greenbaum  held  tfiat  the  most  that  could  be  said  was 
that  itiM  defendant  was  put  upon  inquiry  from  the  fact  of  the  corpo- 
rate check  being  given  to  pay  the  individual  debt,  and  that,  if  investi- 
gation had  been  made,  the  above  facts  would  have  been  discovered, 
which  would  have  shown  that  the  treasurer  had  the  right  to  draw  the 
check  for  that  purpose.  In  this  case,  however,  the  draft  on  Mills  & 
Gibb  was  made  by  an  utter  stranger,  to  whom  they  were  not  indebted. 
It  is  not  claimed  that  payments  of  these  drafts  were  intended  as  gifts 
by  Mills  &  Gibb  to  the  defendant.  There  being,  therefore,  no  consid- 
eration whatever  for  these  drafts,  the  payment  of  them  would  be  con- 
sidered to  be  a  loan,  which  the  defendant  would  be  presumed  to  have 
promised  to  repay. 

[2]  Stress  is  laid  upon  the  fact  that  the  check  that  was  drawn  by 
Evans  to  the  order  of  the  Chase  National  Bank  was  to  be  charged  to 
the  account  of  Evans.  Inasmuch  as  no  party  to  this  action  received" 
that  check,  I  am  of  opinion  that  it  has  no  bearing  upon  the  case  what- 
soever. The  situation  is  the  same  as  if  the  president  of  Mills  &  Gibb 
had  drawn  the  check ;  nor  does  the  direction  of  Evans,  the  treasurer, 
to  charge  the  amount  of  the  drafts  to  his  account,  relieve  the  defend- 
ant, for  the  reason  that  it  appears  that  at  that  time  the  treasurer  wa3 
largely  indebted  to  the  corporation,  and  therefore  the  charging  of  this 
amount  to  his  account  was  not  a  payment  by  him  of  the  draft,  but 
merely  an  increase  in  his  overdraft  of  his  account. 

It  seems  the  most  that  can  be  said  with  relation  to  the  parties  to 
this  action  is  that  the  defendant  herein  drew  a  draft  on  Mills  &  Gibb 
on  a  promise  or  expectation  that  William  T.  Evans  would  reimburse 
Mills  &  Gibb  for  the  loan  of  money.  William  T.  Evans  not  having 
repaid  the  money  to  Mills  &  Gibb,  the  defendant  herein  is  liable. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  judg- 
ment ordered  for  the  plaintiff  for  the  full  amount,  with  interest  and 
costs.    All  concur. 


(201  App.  Diy.  677) 

ALDRICH  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Oourt,  Appellate  Dlylslon,  First  Department    Jane  16,  1922.) 

Insurance  ^=984(4)— Agent  held  not  entitled  to  renewal  oommlsslons  under  con- 
tract after  agency  terminated. 

Where  contract  between  Ufe  insurance  company  and  agent  proviclea  in 
the  twenty-first  section  thereof,  that  agent  should  be  allowed  commlssious 
on  original  or  renewal  cash  premiums,  up  to  and  including  the  sixth  year 
of  assurance,  received  by  company  dnring  continuance  of  agency,  and  by 
a  further  provision  extended  to  the  seventh  year  of  assurance  the  period 
dnring  which  agent  should  be  entitled  to  renewal  commissions  ''provided  in 
section  21  hereof/'  if  he  should  secure  a  fixed  amount  of  new  insurance 
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during  first  year  of  such  agency,  held,  that  agent  was  not  entitled  to  re- 
newal commissions  received  by  company  after  termination  of  agency. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Llewellyn  M.  Aldrich  against  the  New  York  Life  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

James  H.  Mcintosh,  of  New  York  City  (Louis  H.  Cooke,  of  New 
York  City,  of  counsel),  for  appellant. 

Percy  L.  Klock,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  recovery  was  for  renewal  commissions  alleged 
to  have  been  due  and  owing  to  the  plaintiff  under  and  by  virtue  of  an 
agreement  in  writing  made  between  the  parties  on  the  28th  day  of 
February,  1898.  Defendant  by  the  contract  appointed  the  plaintiff  its 
agent  for  the  purpose  of  canvassing  for  applications  for  assurance  on 
lives  of  individuals  and  performing  such  other  duties  in  connection 
therewith  as  its  officers  might  require,  and  the  plaintiff  became  obli- 
gated thereby  to  act  exclusively  as  agent  for  the  defendant  and  to 
devote  his  entire  time,  talents,  and  energies  to  the  business  of  the 
agency.  The  contract  contained  no  express  provision  with  respect  to 
the  period  of  plaintiff's  employment  or  with  respect  to  his  discharge. 
It  did,  however,  contain  various  provisions  prescribing  his  duties, 
and  provided  that,  in  the  event  that  he  failed  to  perform  them,  or  to 
observe  all  of  his  obligations  under  the  contract,  his  rights  thereunder 
should  terminate,  and  he  would  forfeit  all  claims  accrued  or  to  accrue 
thereunder. 

Plaintiff  entered  upon  the  performance  of  the  contract  and  contin- 
ued to  perform  his  duties  thereunder  until  the  16th  of  July,  1903,  when 
he  was  discharged.  Plaintiff  alleged  that  he  was  dischtirged  without 
cause ;  but  he  presented  no  evidence  in  support  of  that  allegation,  and 
it  was  assumed  on  the  trial  and  on  the  argument  on  the  appeal  that  the 
contract  authorized  the  discharge.  On  the  27th  of  April,  1903,  the 
defendant,  through  its  fourth  vice  president,  wrote  the  plaintiff,  stat- 
ing, in  effect,  that  during  the  year  ending  February  27,  1902,  he  had 
obtained  policies  for  the  defendant  aggregating  $233,500,  and  would 
be  entitled  to  a  renewal  commission  of  5  per  cent,  on  the  renewal  pre- 
miums on  said  policies  for  the  seventh,  eighth,  ninth,  tenth,  and  elev- 
enth years,  subject  to  all  of  the  terms  and  conditions  of  the  agreement 
between  the  parties.  This  action  was  commenced  on  the  27th  of  Sep- 
tember, 1917,  and  is  to  recover  commissions  on  renewal  premiums 
paid  to  the  defendant  between  the  10th  of  February,  1904,  and  the  27th 
of  February,  1912,  on  policies  obtained  by  the  plaintiff. 

On  the  10th  of  February,  1904,  plaintiff  commenced  an  action  against 
the  defendant  in  the  Supreme  Court,  Jefferson  County,  to  recover  com- 
missions on  renewal  premiums  received  by  the  defendant  between  the 
date  of  his  discharge  and  the  commencement  of  that  action  on  policies 
obtained  by  him,  and  also  to  recover  $5,000  damages  for  the  alleged 
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wrongful  discharge.  That  action  was  tried  before  a  referee  in  the 
month  of  January,  1906,  and  on  the  trial  the  complaint  was  amended 
to  include  commissions  on  renewal  premiums  received  by  the  defend- 
ant down  to  the  time  of  the  trial.  On  the  6th  of  December,  1906,  the 
referee  reported  in  favor  of  the  plaintiff,  and  upon  the  report  judg- 
ment was  entered  on  the  14th  of  that  month  against  the  defendant  for 
the  sum  of  $1,393.08,  which  was  for  the  commissions  claimed  by  the 
plaintiff  under  the  complaint  as  thus  amended.  The  judgment  was 
reversed  by  the  Appellate  Division,  following  Hejm  v.  New  York  Life 
Ins.  Co.,  118  App.  Div.  194,  103  N.  Y.  Supp.  20,  and  Wightman  v. 
New  York  Life  Ins.  Co.,  119  App.  Div.  496,  104  N.  Y.  Supp.  214, 
and  a  new  trial  granted,  on  the  ground  that,  since  the  employment  was 
for  no  definite  term,  the  defendant  was  at  liberty  to  discharge  the 
plaintiff  at  will,  and  that  by  virtue  of  the  terms  of  the  contract  plain- 
tiff was  only  entitled  to  commissions  on  renewal  premiums  received 
by  the  defendant  during  the  term  of  his  employment.  Aldrich  v.  New 
York  Life  Ins.  Co.,  121  App.  Div.  18,  105  N.  Y.  Supp.  493. 

The  issues  in  that  action  were  again  reached  for  trial  on  the  1st  of 
September,  1908,  and  the  complaint  was  dismissed  by  default,  and 
judgment  was  entered  dismissing  the  complaint  upon  the  merits.  On 
the  27th  of  November,  1918,  plaintiff  moved  to  amend  the  judgment 
nunc  pro  tunc,  by  striking  out  the  words  "upon  the  merits."  The  mo- 
tion was  granted  upon  condition  that  the  plaintiff  pay  the  costs  of  the 
action  and  of  the  motion,  but  he  failed  so  to  do.  Defendant  pleaded 
that  the  adjudication  in  that  action  by  the  Appellate  Division  was  the 
law  of  the  case  with  respect  to  the  construction  of  the  contract,  and 
also  pleaded  the  judgment  in  bar  of  the  action.  There  was,  however, 
a  subsequent  decision  by  the  Court  of  Appeals  in  Heyn  v.  New  York 
Life  Ins.  Co.,  192  N.  Y.  1,  84  N.  E.  725,  construing  a  somewhat  similar 
contract,  and  the  learned  counsel  for  the  respondent  rightly  contends 
that,  if  the  decision  of  the  Appellate  Division  in  the  former  action  by 
the  plaintiff  against  this  defendant  was  in  effect  overruled  thereby,  it 
is  therefore  no  longer  controlling  with  respect  to  the  construction  of 
the  contract.  If  the  decision  of  the  Appellate  Division  with  respect 
to  the  construction  of  this  contract  has  been  overruled,  it  would  be- 
come necessary  to  consider  the  effect  of  the  former  judgment  upon  the 
plaintiff's  right  to  maintain  this  action;  but,  if  that  decision  has  not 
been  overruled,  then  that  will  not  be  necessary,  for  it  should  be  fol- 
lowed, and  would  require  a  reversal  without  regard  to  the  other  point. 

It  is  to  be  borne  in  mind  that  the  decision  of  the  Appellate  Division, 
to  which  reference  has  been  made,  construed  this  contract  on  the  pre- 
cise point  now  presented  for  decision.  In  making  the  contract,  a 
printed  blank  form  of  contract  was  employed,  in  which  there  were  21 
printed  paragraphs,  containing  merely  blanks  with  respect  to  the  date 
of  the  contract,  the  name  of  the  agent,  and  the  territory  in  which  he  was 
to  solicit  business,  which  were  filled  in,  in  writing  or  t3^ewriting.  Be- 
tween the  twenty-first  paragraph  and  the  witness  clause  at  the  end, 
there  was  left  a  blank  space,  in  which  was  filled  in,  in  typewriting,  a 
description  of  the  different  classes  of  policies  which  the  plaintiff. was 
to  endeavor  to  write,  and  a  specification  of  the  percentage  of  the  orig- 
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inal  and  renewal  premiums  to  which  he  was  to  be  entitled,  and  three 
additional  paragraphs  numbered  22,  23,  and  24.  The  twenty-first  par- 
agraph, which  is  printed,  with  the  exception  of  the  word  "sixth," 
which  was  typewritten  in  a  blank,  is  as  follows : 

"21.  It  is  agreed  that  said  party  of  the  second  part  shall  be  allowed,  under 
this  agreement,  the  following  compensation  only,  unless  otherwise  expressly 
stipulated  in  writing,  namely:  A  commission  on  the  original  or  renewal  cash 
premiums,  which  shall,  during  his  continuance  as  said  agent  of  said  party  of 
the  first  part,  be  obtained,  collected,  paid  to,  and  received  by  said  imrty  of 
the  first  part  up  to  and  including  the  sixth  year  of  assurance  (should  his 
agency  continue  so  long)  on  policies  of  insurance  effected  with  said  party  of 
the  first  part,  by  or  through  said  party  of  the  second  part,  which  conuniasion 
shall  be  at  and  after  the  following  rates." 

The  only  other  provisions  of  the  contract  material  to  the  decision  of 
the  appeal  are  in  paragraph  23,  which  is  tjrpewritten.    It  is  as  follows : 

"23,  It  is  agreed  that  if  said  party  of  the  second  part  shall  secure,  during 
the  first  12  calendar  months  of  the  continuance  of  this  agreement,  new  insur- 
ance on  the  plans  designated  in  section  21  hereof  (excepting  adjustable  ac- 
cumulation business),  spbject  to  all  the  terms  and  conditions  of  said  section, 
amounting  to  the  sum  of  one  hundred  thousand  ($1(X),000)  dollars,  upon  which 
the  original  cash  premiums  for  the  first  yeai^  of  assurance  shall  have  ulti- 
mately been  paid  to  and  received  by  said  party  of  the  first  part  in  due  course 
of  business,  the  renewal  commissions  provided  in  section  21  hereof  shall  be 
extended  to  include  the  seventh  year  of  assurance,  and  for  each  additional 
twenty-five  thousand  ($25,(X)0)  dollars  insurance  procured  as  aforesaid  said 
renewal  shall  be  extended  to  include  an  additional  year  of  assurance,  not,  in 
aU,  to  extend  beyond  the  eleventh  year  of  assurance." 

It  will  be  observed  that  it  is  expressly  provided  in  the  twenty-first 
paragraph  that  the  plaintiff  should  be  entitled  only  to  commissions 
on  the  renewal  premiums  therein  specified  "collected,  paid  to,  and  re- 
ceived by"  defendant  during  his  continuance  as  its  agent,  and  that 
paragraph  23  merely  extends  the  period  during  which  the  plaintiff  was 
to  be  entitled  to  the  renewal  commissions  specified  in  paragraph  21, 
and  such  extension  is  given  only  in  the  event  that  he  secured  new  in- 
surance amounting  to  the  sum  of  $100,000,  during  the  first  year.  It 
would  seem,  therefore,  that  these  two  paragraphs  are  to  be  construed 
together,  and  that  if  he  was  not  entitled  to  renewal  premiums  under 
paragraph  21,  owing  to  the  fact  that  he  had  ceased  to  be  the  agent  of 
the  company,  he  would  not  be  entitled  to  such  renewal  premiums  for 
the  extended  period. 

In  Heyn  v.  N.  Y.  Life  Ins.  Co.,  supra,  the  action  was  likewise  to 
recover  under  an  agency  contract  for  commissions  on  renewal  pre- 
miums, and  this  court  unanimously  construed  the  contract  as  limiting 
plaintiff's  right  to  such  commissions  to  the  period  during  which  he  was 
employed  as  agent  (118  App.  Div.  194,  103  N.  Y.  Supp.  20);  but  the 
Court  of  Appeals  reversed  on  the  ground  that  the  contract  there  under 
consideration  entitled  the  plaintiff  to  the  renewal  commissions  therein 
sought  to  be  recovered  by  virtue  of  the  express  provisions  of  a  sepa- 
rate paragraph,  which  did  not  limit  the  right  to  the  period  of  his  agen- 
cy. The  twentieth  paragraph  of  that  contract  was  printed,  and  was 
the  same,  in  effect,  as  paragraph  21  of  the  contract  now  under  consid- 
eration, with  the  exception  that  the  blank  preceding  the  word  "y^*"*" 
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which  here  was  filled  in,  was  there  left  blank.  The  twenty-first  para- 
graph of  that  contract,  however,  was  materially  different  from  the 
corresponding  twenty-third  paragraph  of  this  contract,  for,  instead 
of  providing,  as  is  here  provided,  merely  for  an  extension  of  the  renew- 
al premiums  provided  for  in  the  other  paragraph,  it  provided  un- 
conditionally that,  in  the  event  that  the  agent  wrote  a  specified  amount 
of  insurance  during  the  first  year,  he  would  be  entitled  to  a  commis- 
sion of  5  per  cent,  on  such  renewal  premiums  for  the  second  year, 
and  tiiat  for  every  additional  $15,000  of  insurance  written  by  him 
during  the  first  year,  he  would  be  entitled  to  a  commission  on  renewal 
premiums  for  an  additional  year  of  assurance,  but  not  in  all  to  extend 
beyond  the  accumulation  period  upon  which  the  policy  may  have  been 
issued. 

As  I  read  the  decision  of  the  Court  of  Appeals,  it  is  that  those  pro- 
visions constituted  obligations  independent  of  those  contained  in  the 
paragraph  limiting  the  agent's  right  to  commissions  to  the  period  of 
his  employment.  I  am  of  opinion,  therefore,  that  the  decision  of  the 
Court  of  Appeals  in  Heyn  v.  N,  Y.  Life  Insurance  Co.  is  not  con- 
trolling, and  that  the  contract  was  properly  construed  by  the  Appellate 
Division  in  the  former  action  brought  against  the  defendant  by  the 
plaintiff. 

It  follows  that  the  findii^^s  and  conclusions  of  law,  inconsistent  with 
these  views  and  the  judgment,  should  be  reversed,  with  costs,  and  ap- 
propriate findings  and  conclusions  of  law  in  accordance  herewith 
should  be  made,  and  judgment  entered  dismissing  the  complaint,  with 
costs. 

Settle  order  on  notice.    All  concur. 


(201  App.  Div.  722) 

BROOKLYN  PUBLIC  LIBRARY  v.  CRAId,  City  Comptroller. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  26^  1922.) 

MuBiclpal  corporations  ^=»894— City's  appropriation  to  pulHIo  library  held  an  ap- 
propriation In  gross  dlsbursable  In  aocordanoe  with  Judgment  of  library  board 
of  directors. 

Under  a  contract  between  a  public  library,  constituting  a  corporation 
distinct  and  separate  from  the  city,  and  the  city,  requiring  the  city  to 
appropriate  in  its  annual  budget  such  sums  as  might  be  requisite  for  the 
maintenance  and  administration  of  the  library,  and  providing  that  the 
"entire  amount  of  the  annual  appropriation  *  *  *  shall  be  disbursed 
and  paid  from  time  to  time  by  the  comptroller  upon  submission  to  him  of 
proper  vouchers,  in  form  to  be  approved  by  him,  •  •  •  "  the  annual 
appropriation  was  not  disbursable  only  in  equal  monthly  installments  of 
the  various  items  which  entered  into  its  service,  but  was  an  appropriation 
in  gross  disbursable  in  accordance  with  the  Judgment  of  the  library  board 
of  directors. 

Appeal  from  Special  Term. 

Mandamus  by  the  Bi^oklyn  Public  Library  against  Charles  L. 
Craig,  Comptroller  of  the  City  of  New  York.  From  an  order  granting 
a  peremptory  mandamus  order,  respondent  appeals.    Order  affirmed 

The  following  is  the  opinion  of  Kelby,  J.,  at  Special  Term : 

<^=9For  oUier  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexed 
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Application  for  a  peremptory  mandamus  order  directing  the  comptroller  of 
tlie  city  of  New  York  forthwith  to  audit  and  approve  the  pay  roll  of  the  em- 
ployees of  the  Brooklyn  Public  Library  for  the  month  of  January,  1921^  In 
the  form  and  amount  heretofore  submitted  to  him,  showing  the  moneys  needed 
to  pay  the  administrative  expenses  of  said  library  for  said  month,  and  to  pre- 
pare the  necessary  warrant  for  the  amount  thereof,  and  to  do  all  other  acts 
necessary  to  pay  to  the  petitioner  the  said  sum  out  of  the  moneys  appropriated 
for  its  maintenance  for  the  year  1921  by  the  board  of  estimate  and  apportion- 
ment. The  question  presented  is  the  concrete  test  of  a  controversy  between  the 
comptroller  and  the  library  board  of  directors  as  to  whether  the  annual  ap- 
propriation for  the  year  1921  is  disbursable  only  in  equal  monthly  divisions 
of  the  various  items  which  entered  into  its  fixation,  or  whether  it  is  an  ap* 
propriation  in  gross,  di&ft)arsable  in  accordance  with  the  judgment  of  the 
library  board  of  directors. 

Entire  good  faith  in  a  fair  difference  of  opinion  on  a  question  of  law  is 
on  both  sides  assumed  and  admitted.  The  library  is  not  a  branch  of  the  city 
government,  but  is  a  distinct  and  separate  corporation,  receiving  budgetary 
•  contribution  from  the  city,  like  other  educational  agencies  such  as  the  various 
museums  of  art  and  of  natural  history  and  the  College  of  the  City  of  New 
York.  See  People  ex  rel-  College  of  the  City  of  New  York  v.  Hylan,  116  Misc. 
Rep.  334,  190  N.  Y.  Supp.  405.  Without  detailing  the  process  of  Its  evolution, 
the  relator  is  the  successor  of  the  old  Brooklyn  Library,  which  was  a  private 
corporation  owning  an  effective  subscription  library,  and  also  of  the  Brookljni 
Public  Library,  which  was  a  more  or  less  inchoate  public  project  for  a  free 
public  library  system.  These  were  consolidated  into  the  present  Brooklyn 
Public  Library  for  the  purpose  of  participating  in  the  benefits  of  the  offer  of 
Andrew  Carnegie  to  give  5^5,200,000  for  the  erection  of  free  public  library 
buildings,  provided  the  city  would  supply  the  sites  and  agree  to  furnish  the 
maintenance.  To  that  end  the  city  and  the  library  entered  into  a  formal 
contract  in  June,  1903.  Regarding  for  brevity  the  contract  as  including 
various  auxiliary  and  enabling  statutes,  the  city  recognized  and  accepted  the 
separate  corporate 'identity  and  existence  of  the  Brooklyn  Public  Library,  and 
envisaged  the  survival  or  devolution  into  it  of  the  powers  of  self-control  pos- 
sessed by  the  merged  organizations,  including  the  right  to  appoint  the  library 
staff  and  to  fix  the  compensation  thereof.  The  city  agreed  to  appropriate  in 
its  annual  budget  such  sums  as  might  be  requisite  for  the  maintenance  and 
administration  of  the  library,  with  the  single  expressed  restriction  that  no 
salaries  or  compensation  were  to  be  paid  to  the  board  of  directors  or  others 
than  the  direct  library  personnel. 

The  particular  part  of  the  contract  in  question  in  this  proceeding  provides 
that  it  was  "agreed  and  understood  •  ♦  ♦  that  the  entire  amount  of  the 
annu<il  appropriation  ♦  •  ♦  shall  be  disbursed  and  paid  from  time  to  time 
by  the  comptroller  upon  submission  to  him  of  proper  vouchers,  in  form  to  be 
approved  by  him^  •  •  •  "-  The  italics  are  added  to  accentuate  the  textual 
bases  of  the  opposing  contentions.  The  comptroller's  contention  requires  a 
holding  that  there  was  intended  an  equal  monthly  division  or  allocation  of  the 
amount  of  the  appropriation,  importing  and  requiring  a  corresponding  Incid- 
ence in  disbursement  This  is  not  supported  by  the  terms  used  in  the  contract, 
but  is  opposed  thereby.  No  such  prescription  appears  in  the  phrase  that  the 
entire  amount  of  the  awnual  appropriation  shall  be  disbursed  from  time  to 
time,  with  the  form  only  of  the  vouchers  to  be  subject  to  the  comptroller's 
approval. 

The  comptroller  invokes  what  he  terms  "a  fundamental  principle  of  audit" 
whereby,  as  it  is  argued,  no  municipal  appropriation  is  to  be  considered  as  an 
appropriation  in  gross  or  by  entirety,  but  as  an  appropriation  limited  by  the 
items  stated  in  the  estimate  furnished  to  the  board  of  estimate  and  apportion- 
ment and  revised  in  the  budget-making  process.  To  establish  this  principle 
of  audit  reference  is  made  to  the  mandate  of  the  state  Constitution  (article 
3,  §  21)  that  all  laws  making  appropriations  shall  specify  sum  and  object* 
and  it  is  also  said  that  the  state  legislative  appropriation  laws  always  speak 
by  item,  and  express  no  totals.  This  may  be  by  prudent  practice  rather  than 
by  fundamental  principle;  but,  assuming  that  there  is  in  state  finance  this 
principle  of  audit,  it  is  noticeable  that  the  city's  practice  differs  from  the 
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state^B,  for  in  the  city  budget  all  appropriations,  ln<duding  that  to  the  libra  ryi 
do  express  totals.  This  appears  to  follow  the  sections  of  the  charter  dealing 
TTith  the  budget*^making  process.  Thus  section  226  of  the  Greater  New  York 
Charter  (Laws  1901,  c.  46a,  as  amended  by  Laws  1917,  a  258)  speaks  of  that 
process  as  embracing  consideration  of  "the  aggregate  sum  and  the  items  there- 
of allowed  to  each  department,"  but  its  concluding  words  state  as  the  final 
end  and  effect  of  that  process  that  ''the  several  sums  shall  be  and  become 
aptpropriated." 

Other  portions  of  the  same  section  also  indicate  that  the  measure  inheres 
not  in  the  items,  but  in  the  total.  Thus  the  section  directs  that  annually,  "in 
order  to  enaUe  said  board  to  make  such  budget,"  each  department  head  shall 
fumiflb  "an  estimate  •  *  *  called  a  departmental  estimate,  of  the  amount 
of  expenditure,  specifying  in  detail  the  objects  thereof  •  •  ♦  including  a 
statement  of  ea^ch  of  the  salaries  to  officers,  clerks,  employees  and  snbordi* 
nates."  This  statement  of  details,  or  items  of  salaries,  is  thus  explicitly  in- 
formative in  character.  It  is  necessarily  subjected  to  constant  tentative  re- 
vision, by  addition  and  subtraction,  in  the  reconciliation  of  the  many  pressing 
needs,  which  is  the  purpose  of  all  budget  building.  Section  149  of  the  charter 
(as  amended  by  Laws  1917,  c.  401)  contains  the  direction  that  the  comptroller 
shall  furnish  to  the  head  of  each  department  monthly  a  statement  of  the  un- 
expended balances  of  his  appropriation.  This  direction  surely  does  not  imply 
the  hypothesis  of  an  annual  ai^ropriation  which  automatically  divides  itself 
into  equal  monthly  payments  in  accord  with  the  final  form  of  the  re- 
vised items  entering  into  the  budget. 

Section  1542  of  the  charter  plainly  looks  to  yearly  limitation,  and  furnishes 
the  rule  of  audit,  wliich  is  not,  as  to  the  library,  limited  by  whatever  may  be 
the  usual  or  uniform  practice  between  the  city  and  its  various  departments 
for  convenience  and  control.  The  board  of  estimate  having  made  its  annual 
appropriation,  that  sum  cannot  be  questioned,  in  the  absence  of  bad  faith, 
as  being  adequate  provision  for  the  year  1921 ;  but  it  seems  clear  that,  under 
the  various  statutes  delegating  powers  to  various  libraries  and  the  contract 
ma^e  with  the  city  of  New  York,  the  board  of  trustees  of  the  library  is  the 
body  <:harged  with  the  duty  of  distributing  the  fund  already  appropriated  by 
the  board  of  estimate.  The  board  of  tnistees  was  intended,  both  by  the 
statutes  and  the  contract,  to  have  discretionary  powers,  so  long  as  they  were 
exercised  in  good  faith,  to  fix  the  various  salaries  of  its  employees  and  carry 
out  generally  its  administrative  duties. 

The  case  of  Matter  of  Flaherty  v.  Craig,  226  N.  Y.  76,  123  N.  E.  157,  does 
not  conflict  with  this  holding.  In  the  Flaherty  Case  the  budget  had  already 
been  made  up.  The  sum  asked  for  was  an  increase,  and  not  an  already 
existing  salary,  provided  for  in  the  budget.  The  projected  increase  in  the 
salary  had  not  been  one  of  the  items  submitted  to  the  budget-making  power, 
which  would  be  needed  for  the  next  financial  year.  In  the  case  at  bar  all 
the  facta  to  guide  the  budget-making  power  were  present  before  the  appropria- 
tion of  a  gross  sum,  and  there  was  no  complaint  made  that  the  library  has  not 
fully  complied  with  all  the  procedural  requirements  mentioned  in  the  Flaherty 
Case. 

For  the  foregoing  reasons  the  motion  is  granted,  with  $10  costs. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

John  P.  O'Brien,  Corporation  Counsel,  and  Charles  J.  Druhan,  both 
of  New  York  City,  for  appellant. 

Meier  Steinbrink  and  Frank  E.  Johnson,  both  of  Brooklyn,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  by  Mr.  Justice  Kelby  at  Special  Term. 
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MEYER  V.  MEYER  et  a1. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1922.) 

1.  Partnership  ^=»76— Fraud  of  partners  as  to  widow  of  deceased  partner  hoM 

not  shown. 

In  action  by  widow,  as  administratrix  of  a  partner,  against  surviving 
partners,  to  set  aside  an  agreement  concerning  tbe  deeeased^s  interest  in 
tlie  partnership,  evidence  held  not  to  establish  fraud  on  the  part  of  the 
defendants. 

2.  Partnership  es>249— Surviving  partners  have  legal  title,  but  hold  in  trust  to 

wind  up  affairs. 

Surviving  partners  are  vested  with  legal  title  to  the  property  of  the  firm, 
but  hold  it  as  trustees  for  the  purpose  of  winding  up  the  affairs  of  the 
partnership  and  paying  off  the  interest  of  decedent's  estate. 

3.  Partnership  4S=>255  (4)— Rights  of  estate  of  deeeasod  partner,  where  surviving 

partners  continue  business. 

The  active  duty  of  surviving  partners  is  to  proceed  to  wind  up  the  af- 
fairs of  the  partnership,  to  liquidate  it,  and  to  pay  to  the  estate  of  the 
deceased  partner  his  interest,  and  where  they  continue  the  business,  using 
the  capital  of  the  deceased  partner,  paying  his  widow  a  certain  dole  per 
weeli,  which  they  charge  to  salary  account,  the  representative  of  the  dece- 
dent's estate,  when  the  time  for  adjustmoit  comes,  has  the  option  either 
to  demand  interest  on  the  amount  of  the  capital  of  the  estate,  or  to  require 
the  surviving  partners  to  account  for  the  reasonable  share  of  the  profits  of 
the  business. 

4.  Partnership  ^=>249— Surviving  partners  bound  to  utmost  fairness. 

Surviving  partners,  as  trustees,  are  bound  to  the  utmost  fairness  of  dis- 
closure, and  to  a  recognition  of  the  interests  of  the  deceased  partner. 

5.  Partnership  «ss>255  (4)— Representative  of  dooeased  partner  hold  entitled  to 

cancellation  of  agreement  with  surviving  partners  on  ground  of  teohnioai 
fraud. 

Where  surviving  partners,  instead  of  winding  up  the  business,  con- 
tinued on,  using  deceased  partner's  interest,  the  personal  representative 
of  such  deceased  partner  was  entitled  to  have  an  agreement  with  such 
surviving  partners  set  aside,  where  it  did  not  recognize  the  right  of  the 
deceased  partner's  estate  to  participate  in  the  profits  earned  after  his 
death,  although  there  was  no  actual  fraud,  and  the  contract  specified  that 
the  surviving  partners  were  under  no  obligation  to  account  to  the  per- 
sonal representative  for  any  part  of  such  profits. 

6.  Partnership  48:?»255(4)*Amount  to  which  deceased  partner's  estate  is  entitled 

out  of  profits  earned  after  death. 

Where  surviving  partners  continued  the  business,  using  deceased  part- 
ner's capital,  the  interest  of  the  deceased  partner's  representative  in 
profits  earned  is  not  necessarily  the  percentage  that  he  would  be  en- 
titled to,  if  alive,  the  partnership  no  longer  having  his  aid;  but  the 
amount  should  be  ascertained  on  equitable  principles,  so  as  to  do  justice 
between  the  parties,  having  in  view  a  fair  compensation  to  the  surviving 
partners  for  their  personal  efforts  in  carrying  on  the  business,  and  the 
relation  which  the  Bh&re  of  decedent's  estate  bore  to  the  total  amount 
of  capital  invested. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Rachel  Meyer,  as  administratrix,  etc.,  of  Harry  Meyer, 
deceased,  against  Louis  Meyer  and  another.  From  an  interlocutory 
judgment  for  plaintiff,  defendants  appeal.  Modified,  and,  as  modified, 
unanimously  affirmed. 

^-pFor  other  casM  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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The  jndgment  set  aside  an  agreement  between  plaintiff  and .  defendants  on 
the  ground  that  it  was  obtained  by  fraud,  and  directed  defendants  to  account 
to  plaintiff  for  the  share  of  plaintiff's  intestate  in  the  copartuewhip  of  Meyer 
Bros.,  together  with  40  per  cent,  of  the  profits  of  the  business  from  the  date 
of  his  death  to  the  date  of  the  entry  of  the  judgment,  and  also  for  a  share  of 
the  good  wUl  of  the  business. 

The  defendants,  Louis  Meyer  and  Isaac  Meyer,  and  plaintiff's  intestate, 
Harry  Meyer,  were  partners  in  the  business  of  manufiictoring  "pants."  Harry 
Meyer,  the  plaintiff's  intestate,  died  on  the  19th  of  January,  19*17.  On  the 
80th  of  April,  1918,  an  agreement  was  made  between  defendants,  Louis  Meyer 
and  Isaac  Meyer,  and  the  plaintiff,  as  administratrix  of  the  estate  of  Harry 
Meyer,  deceased,  whereby  the  interest  of  Harry  Meyer  in  the  firm  at  the 
time  of  his  death  was  settled  and  adjusted  at  the  sum  of  $21,57802.  The  agree- 
ment further  provided  that,  in  addition  to  this  sum  of  money  the  surviving 
partners  agreed  to  pay  the  administratrix  the  sum  of  $6,018.51,  stated  to 
be  25  per  cent  of  the  net  profits  of  the  firm  for  the  year  1917.  The  agreement 
stated  that  the  payment  of  $6,018.51  was  a  voluntary  payment,  without  ac- 
knowledgment of  any  liability  to  the  estate,  and  that  it  was  made  "solely  to 
further  assist  the  administratrix  and  the  children  of  said  Harry  Meyer,  de- 
ceased." The  agreement  further  provided  that  plaintiff  should  accept  the  sum 
of  $27,596.68  in  installments,  **in  such  amounts  as  may  be  agreed  upon,  or 
such  as  may  be  convenient  for  the  parties  of  the  first  part  to  pay  to  the  party 
of  the  second  part,"  and  that  the  payment  might  be  made  in  liberty  bonds, 
which  "shall  be  accepted  by  the  party  of  the  second  part,  the  same  as  if  the 
amount  was  paid  in  cash  to  her." 

Upon  the  execution  of  the  agreement  the  defendants  paid  on  account  there- 
of to  the  plaintiff  the  sum  of  $2,000  in  cash  and  $1,000  in  Liberty  bonds  at 
their  face  value.  On  March  24,  1920,  nearly  two  years  after  the  execution 
of  the  agreement,  this  action  was  brought  to  set  it  aside  as  induced  by  fraud, 
and  to  compel  defendants  to  account  for  the  interest  of  decedent's  estate  in 
the  firm.  Meanwhile,  after  the  execution  of  the  agreement,  and  before  the 
action  was  brought,  the  defendants  had  paid  the  amount  provided  for  in  the  ^ 
agreement,  except  the  sum  of  about  $10.J>40.S8  which  was  tendered  by  de- 
fendants to  the  plaintiff  in  a  certified  chedi:,  but  which  she  refused  to  accept. 

The  court  found  that  the  agreement  was  induced  by  the  fraud  of  the  de- 
fendants. It  directed  the  entry  of  a  judgment  setting  aside  the  agreement 
as  fraudulent,  adjudging  that  plaintiff  Is  entitled  to  40  per  cent  of  the  profits 
of  the  business  down  to  the  date  of  the  death  of  Harry  Meyer,  and  ft'om  the 
date  of  his  death  down  to  the  "present  time^"  and  that  defendants  should 
account  to  plaintiff  for  the  assets,  property,  and  capital  of  the  partnership 
down  to  the  date  of  the  death  of  Harry  Meyer,  and  from  the  date  of  his 
death  down  to  the  "present  time,"  and  also  for  the  profits  of  the  partnership 
during  said  period,  and  also  the  good  will  of  said  partnership.  From  that 
judgment  defendants  appeal  to  this  court 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  MAN- 
NING,  and  KELBY,  JJ. 

Louis  Marshall,  of  New  York  City,  for  appellants. 
Robert  H.  Wilson,  of  Brooklyn,  for  respondent. 

^  BLACKMAR,  P.  J.  I  have  reached  the  conclusion  that  defendants 
did  not  intend  to  defraud  the  plaintiff  by  the  agreement,  which  pur- 
ported^ to  settle  the  affairs  of  the  partnership  between  defendants,  as 
surviving  partners,  and  the  plaintiff,  as  the  representative  of  the  es- 
tate of  the  deceased  partner.  They  evidently  believed  that  they  were 
settling  with  the  plaintiff,  not  only  justly,  but  generously,  anci  yet  I 
think  that  on  principles  of  equity  the  settlement  may  be  set  aside,  in 
so  far  at  least  as  it  adjudicates  the  interest  of  the  estate  in  the  profits 
of  the  business  subsequent  to  the  death  of  plaintiff's  intestate. 
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I  wfll  first  state  my  reasons  for  thinking  that  defendants  did  not 
intend  to  d^raud  the  plaintiff.  Defendants  and  plaintiff's  intestate 
were  brothers.  The  business  was  begun  in  a  small  way  by  defendant 
Louis  Meyer  in  1901.  Shortiy  thereafter  the  plaintiff's  intestate  was 
admitted  ,to  partnership,  and  later  defendant  Isaac  Meyer  became  a 
partner.  The  business  was  small,  and  the  earnings  but  little,  until  the 
beginning  of  the  World  War,  when  it  assumed  progressively  greater 
proportions  and  became  very  profitable.  Plaintiff's  intestate  died  on 
the  19th  day  ot  January,  1917.  Prior  to  his  death  he  was  entitled  to 
40  per  cent,  of  the  profits,  defendant  Louis  Meyer  to  40  per  cent.,  and 
defendant  Isaac  Meyer  to  20  per  cent.  They  were  each  entitled  to 
draw,  during  the  year  1916,  the  sum  of  $40  a  week  as  salary,  but  it 
was  not  all  drawn.  On  the  death  of  her  intestate  the  plaintiff  desired 
to  have  herself  substituted  as  a  partner,  but  was  informed  that  that 
was  impossible.  Nevertheless  for  over  a  year  no  efforts  were  made 
to  settle  the  estate,  and  defendants,  the  surviving  partners,  continued 
the  business  and  paid  her  a  small  weekly  allowance,  which  they  charged 
to  salary  account,  although  the  plaintiff  did  nothing  to  earn  the  salary. 

Before  the  end  of  the  year,  after  the  death  of  plaintiff's  intestate,  the 
plaintiff  was  advised  to  have  an  expert  accountant  examine  the  books, 
and  she  employed  a  competent  certified  public  accountant,  who  spent 
several  weeks  in  a  critical  and  careful  analysis  of  the  books,  and  made 
an  elaborate  report  to  the  plaintiff.  In  April,  1918,  plaintiff  took  out 
letters  of  administration  on  her  husband's  estate,  and  on  April  30th 
the  contract  was  made,  which  has  been  set  aside  as  induced  by  fraud. 
An  inventory  had  been  taken,  and  the  books  of  the  firm  had  been  bal- 
anced, on  the  26th  of  December,  1916,  and  as  of  that  date  the  capital 
account  of  the  decedent,  as  stated  upon  the  books  of  the  company,  was 
$21,578.12,  and  there  is  nothing  in  the  case  to  show  that  such  figures 
were  false. 

The  contract  adopts  these  figures  as  the  amount  of  the  interest  of 
plaintiff's  intestate  in  the  firm  at  his  death.  This  is  not  an  accurate 
statement,  for  certain  profits  had  been  earned  by  the  firm  between  the 
date  when  these  figures  were  ascertained  and  the  date  of  the  death  of 
plaintiff's  intestate,  some  three  weeks  later.  One  of  the  findings  im- 
puting fraudulent  intent  to  the  defendants  is  based  upon  this  fact.  But 
the  agreement  on  its  face  states  that  the  figures  were  ascertained  as  of 
December  26,  1916,  and  all  the  information  on  this  subject  was  in  the 
possession  of  the  certified  public  accountant,  and  had  been  reported  to 
plaintiff.  The  small  amount  of  the  interim  profits,  with  which  the  es- 
tate should  have  been  credited,  amounting  to  about  $494,  was  recorded 
as  part  of  the  profits  for  the  year  1917. 

The  plaintiff  had  an  adviser,  Anenberg,  who  had  recommended  the 
certified  public  accountant  to  her,  and  who,  with  the  accountant,  was 
present  with  her  at  the  time  the  contract  was  executed.  No  objection 
was  made  to  the  amount  of  the  interest  of  the  decedent  in  the  firm,  as 
stated  in  the  account ;  but  the  plaintiff,  Anenberg,  and  the  accountant 
did  object  to  the  allowance  made  to  the  plaintiff  on  account  of  the 
profits  for  the  year  1917.  The  plaintiff  claimed  that  she  was  entitled 
to  40  per  cent,  of  the  profits  for  that  year.    Defendants  objected  that 
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they  had  not  had  the  advantage  of  the  services  of  the  decedent  during 
that  year,  and  that  therefore  the  share  of  the  profits  should  be  less. 
There  was  some  discussion  and  persuasion  on  the  p4rt  of  defendants 
to  induce  the  plaintiff  to  sign.  She  was  advised  not  to  sign  by  her 
friend,  Anenberg,  but  to  submit  the  matter  to  a  lawyer.  She  decided, 
however,  to  disregard  the  advice,  and  signed  the  instrument. 

[1]  The  agreement  provided  that  there  be  added  to  the  amount  of 
decedent's  interest,  as  ascertained  on  December  26,  1916,  the  sum  of 
$6,018.51,  said  to  be  25  per  cent,  of  the  profits  for  the  year  1917,  and 
recited  that  this  was  because  of  no  obligation  on  the  part  of  the  sur- 
viving partners,  but  was  a  voluntary  payment,  to-  assist  the  adminis- 
tratrix and  the  children  of  the  deceased  partner.  There  is  no  reason 
to  think  that  defendants  appreciated  that  they  were  under  any  obliga- 
tion to  pay  part  of  the  profits  for  the  year  1917,  for  they  had  been 
advised  to  the  contrary.  I  think  that  defendants  believed  that  in  mak- 
ing this  provision  they  were  giving  plaintiff  a  reasonable  and  just  com- 
pensation for  the  use  of  the  capital  of  decedent  in  the  business  during 
the  year  1917.  It  seems  to  me  that  a  finding  of  fraudulent  intent  on 
their  part  is  not  consistent  with  the  fact  that  they  had  openly  disclosed 
their  books  to  the  public  accountant  employed  by  the  plaintiff,  nor  with 
the  fact  that  they  had  been  pa)nng  the  plaintiff  a  certain  weekly  sum, 
stated  in  the  evidence  to  be  $25  a  week,  but  appearing  from  certain  of 
the  exhibits  to  he  $15  a  week  from  February  3,  1917,  to  May  4,  1918, 
and  $25  a  week  thereafter,  and  charging  the  same,  not  against  the 
interest  of  the  estate,  hut  against  the  salary  account. 

It  is  true  that  according  to  the  record  $6,018.51  is  not  25  per  cent. 
of  the  profits  for  the  year  1917.  The  aVnount  of  the  profits  for  that 
year,  according  to  the  books  of  the  firm,  after  deducting  about  $50  a 
week  for  the  salary  of  each  of  the  surviving  partners,  and  the  amount 
of  the  income  tax,  was  $32,457.81.  One-quarter  of  this  sum  is  $8,- 
114.45,  and  not  $6,018.51.  The  difference  between  these  two  sums  is 
claimed  by  the  appellants  in  their  brief  to  represent  the  drawings  of 
the  plaintiff  upon  the  capital  account  during  tiie  year  1917,  but  I  find 
no  record  of  such  drawings  exceeding  the  sum  of  $1,458.13.  But, 
however  this  amount  was  reached,  there  was  no  concealment,  and  the 
books  were  opened  to  plaintiff's  accountant.  No  inference  of  fraudu- 
lent intent  can  be  drawn  from  this  variation  in  amounts. 

Neither  do  I  find  that  any  fraudulent  intent  could  be  inferred  from 
the  fact  that  there  was  no  credit  for  the  insurance  money  collected. 
The  property  was  damaged  by  fire  in  November,  1917,  but  when  the 
accounts  were  made  up  for  the  year  the  inventory  was  taken  at  its 
full  cost  value,  and  the  insurance  money  was  collected  in  the  year 
1918.  The  inventories  were  taken  at  cost,  and  not  at  market  value, 
which  was  increasing.  This,  again,  was  known  to  plaintiff's  agent.  It 
accorded  with  the  usual  custom,  and,  if  the  profits  for  one  year  w«re 
therefore  conservatively  stated,  those  of  the  next  year  compensated. 
Upon  these  facts,  there  is  no  room  for  an  inference  that  defendants 
intended  to  defraud  the  plaintiff  in  the  settlement  of  the  accounts. 

[2-S]  I  think,  however,  that  upon  principles  of  equity  this  account 
should  be  set  aside,  in  so  far  as  it  states  the  interest  of  the  plaintiff  in 
the  profits  for  the  year  1917.  Upon  the  death  of  the  partner,  the  sur- 
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viving  partners  became  vested  with  the  legal  title  of  the  property.  They 
held  it,  however,  as  trustees,  for  the  purpose  of  winding  up  the  aflEairs 
of  the  partnershij)  and  paying  off  the  interest  of  decedent's  estate.  This 
was  an  active  duty,  that  the  law  imposed  upon  them.  The  fact  that 
the  plaintiff  delayed  in  securing  appointment  as  administratrix  of  the 
estate  did  not  in  any  way  relieve  them  from  the  performance  of  this 
duty.  Their  plain  legal  duty  was  to  proceed  to  wind  up  the  affairs  of 
the  partnership,  to  liquidate  it,  and  to  pay  the  amount  of  the  estate. 
They  were  very  loath  to  take  this  course,  and  reasonably  so ;  for  the 
business  was  a  growing  and  profitable  one,  and  to  liquidate  it  at  that 
time  would  have  involved  loss,  not  only  to  themselves,  but  probably  to 
the  estate.  They  therefore  continued  the  business,  using  the  capital 
of  the  estate,  and  paying  tfie  widow  a  certain  dole  per  week,  which 
they  charged  to  the  salary  account. 

Under  Siese  circumstances,  when  the  time  for  adjustment  came,  the 
representative  of  the  decedent's  estate  had  the  option  either  to  demand 
interest  upon  the  amount  of  tlie  capital  of  the  estate  which  defendants 
were  using,  or  to  require  them  to  account  for  a  reasonable  share  of 
the  profits  of  the  business.  Story  on  Partnership  (7th  Ed.)  §  373.  As 
trustees  the  defendants  were  bound  to  the  utmost  fairness  of  disclosure, 
and  to  a  recognition  of  the  interests  of  the  estate  as  defined  by  law. 
The  statement  in  the  contract  that  they  were  under  no  obligation  to 
account  to  the  plaintiff  for  a  share  of  the  profits  for  the  year  1917, 
but  that  they  allotted  her  one-quarter  of  the  profits  as  a  gratuity,  for 
the  benefit  of  the  widow  and  orphans,  was  not  in  accordance  with  the 
principles  of  law  governing  the  relations  of  the  parties.  The  contract, 
therefore,  drawn  by  defendatnts'  counsel,  contained  an  incorrect  rep- 
resentation of  the  law.  It  was  a  false,  as  distinguished  from  a  fraud- 
ulent, representation  of  the  legal  status.  It  may  be  assumed  that  it 
had  an  influence  upon  the  mind  of  the  administratrix  in  inducing  her  to 
sign  the  instrument.  It  may  be  said,  therefore,  that  the  plaintiff  signed 
the  instrument  in  mistake  as  to  her  legal  rights,  relying  upon  a  false, 
although  not  fraudulent,  representation  as  to  the  law,  made  by  the  de- 
fendants, who  occupied  towards  her  a  relation  of  trust  and  confidence. 
This  justifies  a  correction  of  the  wrong  by  a  court  of  equity.  2  Pom- 
eroy,  Eq.  Juris.  §  847. 

[8]  The  defendants  were  under  an  obligation,  which  was  repudiated 
in  the  contract,  to  account  to  the  plaintiff  for  a  reasonable  share  of 
the  profits  of  the  business.  This  was  not  necessarily  40  per  cent.,  for 
defendants  had  no  longer  the  aid  of  plaintiff's  intestate,  who  had  ac- 
tively participated  in  the  management  of  the  business 'during  his  life. 
The  amount  should  be  ascertained  on  equitable  principles,  so  as  to  do 
justice  between  the  parties,  having  in  view  a  fair  compensation  to  the 
defendants  for  their  personal  efforts  in  carrying  on  the  business,  and 
the  relation  which  the  share  of  the  decedent's  estate  in  the  capital 
bore  to  the  total  amount  of  capital  invested  in  the  bu3iness.  The  rep- 
resentation by  the  defendants  that  the  plaintiff  was  not  legally  entitled 
to  any  share  in  the  profits,  but  was  merely  the  recipient  of  their  bounty, 
prevented  a  just  and  equitable  determination  of  the  share  of  the  profits 
which  she  was  entitled  to  for  the  use  of  the  capital  of  the  estate. 
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It  Will  be  noted  that  before  determining  the  profits  for  the  year 
1917  the  defendants  each  deducted  the  sum  of  $2,600  for  salaries 
for  that  year,  and  after  sudi  deduction  a  quarter  interest  in  the  profits 
for  the  year  amounted  to  $8,114.45.  Furthermore,  assurances  were 
made  to  the  plaintiff  of  her  future  participation  in  the  profits  of  the 
business,  and  the  contract  was  so  framed  that  the  amount  of  the 
plaintiff's  interest  in  the  business  was  payable  in  installments  only,  at 
the  discretion  of  the  defendants,  and  without  interest.  Meanwhile 
plaintiff  was  paid  $25  a  week,  which  was  chained  to  salary  account. 
This  weekly  dole  was  not  paid  to  her  as  administratrix,  but  was  given 
to  her  personally,  and  it  is  obvious  that  the  purpose  and  intent  was  to 
induce  her  to  acquiesce  in  the  retention  of  this  money  by  the  firm. 

I  have  therefore  reached  the  conclusion  that  the  agreement  should 
be  set  aside,  in  so  far  as  it  adjusted  the  amount  of  the  interest  of  the 
estate  in  the  profits  for  the  year  1917,  in  so  far  as  it  provided  that  plain- 
tiff was  entitled  to  no  subsequent  profits,  and  in  so  far  as  it  authorized 
the  defendants  to  pay  the  amount  of  monev  found  due  to  the  plaintiff 
in  installments,  in  such  amount  "as  may  be  agreed  upon,  or  such  as 
may  be  convenient"  to  the  surviving  partners,  and  without  interest. 

The  provisions  of  the  judgment  tiiat  plaintiff  is  entitled  to  40  per 
cent,  of  the  profits  of  the  business  subsequent  to  the  date  of  the  death 
of  Harry  Meyer  are  erroneous,  and  in  place  thereof  the  judgment 
should  provide  that  the  plaintiff  is  entitled  to  such  share  of  the  profits 
of  the  business  for  the  year  1917  and  to  the  time  of  the  commence- 
ment of  this  action  as  shall  be  just  and  equitable,  to  compensate  her 
for  the  iise  of  the  capital  of  the  estate  remaining  in  the  business. 

Findings  of  fact  numbered  14,  15,  16,  19,  20,  22,  23,  24,  26,  31,  33, 
35,  and  39  are  reversed ;  so  much  of  the  findings  of  fact  numbered  27 
and  28  as  in^ute  to  defendants  any  fraudulent  intent  are  reversed; 
so  much  of  finding  of  fact  numbered  34  as  states  that  the  value  of  the 
good  will  is  large  is  reversed  leaving  its  value  to  be  ascertained  on  the 
reference.  Such  portions  of  the  so-called  conclusions  of  law  as  at- 
tribute to  the  defendants  a  fraudulent  intent  are  also  reversed.  From 
finding  9  the  words  "the  same  as  though  his  death  had  not  occurred'* 
afe  stricken  out.  This  court  finds  that  the  representation  that  defend- 
ants were  under  no  obligation  to  account  to  plaintiff  for  any  part  of 
the  profits  for  the  year  1917  was  false  as  matter  of  law,  and  that  the 
plaintiff,  relying  upon  such  representation  made  by  defendants,  who 
were  her  trustees,  and  under  a  duty  fully  to  recognize  the  relations 
between  the  parties  as  fixed  by  the  law,  and  also  upon  the  represen- 
tation expressed  in  finding  numbered  9,  and  the  weekly  pa3rments  of 
$25  made  pursuant  thereto,  was  induced  to  accept  the  sum  of  $6,018.51 
as  her  share  of  the  profits  of  the  year  1917,  and  to  leave  her  share  of 
the  estate  at  the  risk  of  the  business  during  the  pleasure  of  the  defend- 
ants  without  interest.  Defendants'  requests  to  find,  numbered  9,  12, 
13,  14,  16,  19,  20,  23,  24,  25,  28,  30,  and  36,  are  found. 

The  effect  of  the  action  of  the  parties  and  of  the  agreement  was  to 
transfer  the  business  to  the  surviving  partners  as  a  going  concern,  to 
relieve  them  from  the  necessity  of  winding  up  and  liquidating  the  busi- 
ness and  distributing  the  avails,  and  to  impose  upon  them  the  sole  duty 
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of  a  fair  and  just  accounting  for  the  interest  of  the  estate  in  the  busi- 
ness.   This  result  it  is  the  purpose  of  this  judgment  to  secure. 

Judgment  should  be  modified,  in  accordance  with  this  opinion,  and, 
as  modified,  affirmed,  without  costs  to  either  party  as  against  the  other. 
Settle  order  on  notice  before  the  Presiding  Justice.    All  concur. 


(118  Misc.  Rep.  473) 

RUSSELL  V.  CHURCH  tt  al. 

(Supreme  Court,  Queens  Ck)nnt7.    April,  1922.) 

1.  Dedication  ^s»38— An  offer  to  dedicate  land  for  parii,  as  plotted.  eaflHOt  be 

revolced  without  the  consent  of  abutting  owners. 

An  offer  to  dedicate  land  for  park  purposes,  as  plotted  by  the  owner, 
who  sold  lots  with  reference  to  the  plot,  cannot  be  revoked  without  the 
consent  of  abutting  owners,  who  took  title  to  the  lots  with  reference  to 
the  plotting. 

2.  Wills  ^=>722— Devise  of  all  testator's  property  carries  only  the  title  which  he 

has,  subject  to  easements  of  abutting  owners  in  property  dedicated  as  park. 
The  death  of  one  making  the  offer  of  a  dedication  of  land  for  park  pur- 
I>08es  left  it  unrevoked,  and  a  devise  of  all  his  property  carried  only  that 
which  he  had,  subject  to  the  easements  of  abutting  owners. 

3.  Dedication  ^s>47,  48— Persons  entitled  to  beneflt  ef  dedication  of  park  and 

those  bound  thereby. 

Abutting  owners  have  the  right  to  insist  that  the  offer  of  a  dedication 
of  land  for  park  purposes,  with  reference  to  which  they  bought  their  lots, 
be  held  open,  as  against  a  purchaser  of  the  part  from  their  vendor,  though 
there  was  no  acceptance  on  the  part  of  the  city. 

4.  Dedieaticn  ^s»35(l)— Act  of  village  trustees,  preparing  survey  and  nap  in- 

corporating park  laid  out  by  the  dedicator,  indicates  acceptance  of  park. 

That  the  board  of  village  trustees  by  order  of  the  legislature  prepared 
a  survey  and  map  of  the  village,  and  incorporated  therein  a  park  as  laid 
out  on  the  map  prepared  by  him  who  made  the  offer  of  dedication,  indi* 
cated  an  intention  to  accept  the  property  for  park  purposes. 

5.  Dedication  ^=d63( I)— City's  levying  tax  on  land  held  for  park  purposes  held 

not  to  constitute  an  abandonment. 

The  property  being  held  for  a  public  purpose,  the  act  of  the  city  of 
New  York  in  levying  a  tax  thereon  did  not  constitute  an  abandonment, 
and  Greater  New  York  Charter,  S  1043,  as  amended  by  Laws  1913,  c.  681, 
fi  2,  affords  reli^.  '      ' 

Action  by  William  B.  Russell  against  Jefferson  E.  Church  and  oth- 
ers in  ejectment.     Complaint  dismissed. 

Warren  C.  French,  of  New  York  City,  for  plaintiff. 

Charles  S.  Noyes,  of  New  York  City,  for  defendants  Church  and 
others. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  B.  Shana- 
han,  Asst.  Corp.  Counsel,  of  Brooklyn,  of  counsel),  for  defendant  city 
of  New  York. 

MacCRATE,  J.  [1]  Relying  on  cases  similar  to  People  v.  Johnson, 
237  111.  237,  86  N.  E.  676,  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Chicago, 
264  111.  24,  105  N.  E.  702,  Ann.  Cas.  1917A,  1146,  and  People  v.  Kel- 
logg,  67  Hun,  546,  22  N.  Y.  Supp.  490,  and  finding  no  case  in  this  state 

^S9For  other  cases  see  same  topic  ft  KBY-NUMBEB  In  all  K«7-Namb«r6a  Di^esti  ft  Iad«t«s 
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-directly  criticizing  or  overruling  the  latter,  wherein  it  was  held  that 
death  before  acceptance  revokes  an  offer  of  dedication,  it  was  held 
herein  that  the  death  of  John  Ackland  revoked  the  offer  of  dedication 
made  by  him  when  he  plotted  and  sold  with  reference  to  the  plot.  In 
People  V.  Johnson,  supra,  the  reason  for  the  decision  is  stated  as  fol- 
lows: 

"The  dedication  is  not  complete  until  an  acceptance,  and  as  there  must  be 
two  parties  to  a  dedication,  the  offer  to  dedicate  was  revoked,  by  implication, 
by  the  death  of  Morrison." 

But  in  White  v.  Moore,  161  App.  Div.  400,  403,  146  N.  Y.  Supp. 
593,  595,  it  is  said : 

"While  it  is  stated  in  various  text-books,  and  in  the  opinions  in  various 
decided  cases,  that  an  ofTer  of  dedication  of  land  to  public  use  does  not  be- 
come consummate  until  there  has  been  an  acceptance  by  the  public,  either 
formally  or  by  user,  or  by  some  public  act  indicating  acceptance,  and  that  the 
offer  may  be  revoked  pending  such  acceptance,  yet  it  is  well  and  universally 
recognized  that  the  revocation  must  be  made  by  all  the  par4:ies  who  have  a 
legal  interest  in  the  lands  subject  to  the  offer  of  dedication  to  public  use. 
Here  the  Du  Bois  grantees  had  acquired  such  legal  interest  Without  their 
consent  the  Ihi  Bois  grantors  had  no  power  to  revoke,  &n^  their  attempts  to  do 
so  were  of  no  avail." 

The  case  of  Bridges  v.  Wyckoflf,  67  N.  Y.  130,  cited  in  People  v. 
Kellogg,  supra,  also  holds  a  revocation  of  the  dedication  may  be  made 
only  by  the  dedicator  and  his  grantees.  The  case  of  Wallace  v.  Town- 
send.  43  Ohio  St.  537,  3  N.  E.  601,  54  Am.  Rep.  829,  also  cited  in 
People  V.  Kellogg,  supra,  deals  with  a  subscription  to  stock,  and  not 
with  a  dedication. 

[2]  John  Ackland,  therefore,  in  his  lifetime  could  not  revoke  the 
offer,  without  the  consent  of  the  abutting  grantees.  It  is  claimed,  how- 
ever, that  the  devise  of  all  his  property  by  will  worked  a  revocation. 
But  the  devise  carried  only  that  which  he  had — ^property  subject  to 
easements.  What  in  his  lifetime  he  did  not  attempt  to  do,  and  legally 
could  not  do,  clearly  could  not  be  performed  by  his  will.  His  death 
left  the  oflFer  unrevoked. 

[3]  It  is  urged  that,  even  though  there  was  no  revocation  by  death, 
there  was  no  acceptance  of  the  offer  of  dedication.  If  it  be  assumed 
that  there  was  in  fact  no  acceptance  by  the  village  of  Jamaica  or  the 
city  of  New  York,  the  plaintiff  cannot  in  this  action  extinguish  the  ease- 
ments of  abutting  owners.  This  would  be  true  were  they  joined  as 
parties  to  this  proceeding.  Jackson  v.  Smith,  153  App.  EH  v.  724,  138 
N.  Y.  Supp.  654.  The  property  must  be  sold,  if  sold  at  all,  subject  to 
these  easements.  Added  to  the  easements  is  the  right  to  insist  that  the 
offer  of  dedication  shall  be  held  open.  Buffalo,  L.  &  R.  Ry.  Co.  v. 
Hoyer,  214  N.  Y.  236,  108  N.  E.  455.    A  sale  cannot  destroy  that  right. 

[4]  It  would  seem,  however,  that  when  the  board  of  trustees  of  the 
village  of  Jamaica,  by  order  of  the  Legislature,  prepared  a  survey  and 
Jnap  of  the  village,  and  therein  incorporated  Lafayette  Park  as  laid 
out  on  the  John  Ackland  map,  they  intended  to  accept  the  property 
for  park  purposes.  In  Matter  of  Village  of  Olean  v.  Steyner,  135  N. 
Y.  341,  344,  32  N.  E.  9  (17  L.  R.  A.  640),  it  is  said  that  in  1836  "spec- 
ulation in  real  estate  reached  its  highest  tide  and  almost  every  owner 
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was  insane  with  expectation."  That  was  the  year  when  John  Ackland 
plotted  his  ground.  In  the  Steyner  Case  it  took  50  years  for  the  village 
to  reach  the  property.  Here  it  has  taken  longer.  The  public  authori- 
ties may  accept  dedication  of  property,  located  as  was  this,  without 
affirmative  acts  that  might  lead  to  the  charge  that  they,  like  the  donor, 
were  "insane  with  expectation.'*  The  rules  applicable  to  acceptance 
of  highways  are  not  to  be  too  strictly  followed  in  park  matters.  The 
map  prepared  by  the  trustees  was  to  be  used  for  assessment  purposes. 
It  does  not  appear  that  the  village  thereafter  taxed  this  property ;  but 
it  does  appear  that  it  was  not  assessed,  for  local  improvements  when 
surrounding  property  was  assessed. 

[5]  The  heirs  of  John  Ackland  claim  that,  even  if  he  dedicated  the 
property,  it  has  been  abandoned  by  the  public.  Strange  as  has  been 
the  attitude  of  the  municipal  authorities  to  this  now  desirable  plot  of 
ground,  their  actions  have  never  amounted  to  a  total  abandonment 
thereof,  such  as  occurred  in  Porter  v.  International  Bridge  Co.,  200 
N.  Y.  234,  93  N.  E.  716, 21  Ann.  Cas.  684.  There  the  public,  the  cestui 
que  trust,  through  the  Legislature  and  by  popular  vote,  approved  of  the 
use  to  which  the  property  was  put.  In  addition,  in  that  case  the  prop- 
erty could  not  be  used  for  the  purposes  for  which  it  was  dedicated. 

After  acceptance  by  the  village  authorities,  the  act  of  the  city  in  levy- 
ing taxes  did  not  constitute  an  abandonment.  The  property  was  held 
for  a  public  purpose,  and  the  levy  was  invalid,  and  the  lien,  therefore, 
cannot  stand.  Clark  v.  Sprague,  113  App.  Div.  645,  646,  99  N.  Y- 
Supp.  304. 

The  complaint  is  dismissed.  Section  1043  of  the  Charter  of  the 
City  of  New  York  affords  the  plaintiff  relief. 

Judgment  accordingly. 


(201  App.  Div.  039) 

BAKER  V.  COOPER  et  at. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    June  9,  1022.) 

1.  Brokers  ^s»77— Broker,  havintf  made  advances  to  owner,  held  entitled  to  eqal- 

table  lien  on  property  sold  by  owner  direotly  to  purchaser  procured  by  broker, 
knowing  the  facts.   . 

Where  a  broker  was  given  the  exclusive  right  for  a  certain  period  to 
manage,  hold,  and  control  real  estate,  and  to  sell  the  property  under  an 
agreement  giving  him  half  the  proceeds  in  excess  of  the  incumbrances 
by  way  of  mortgage,  interest,  and  taxes,  and  during  such  period  expondei) 
certain  amounts  to  avoid  foreclosure,  and  procured  a  purchaser,  who 
thereafter,  with  intent  to  defraud  him,  purchased  property  directly  from 
the  owner,  with  knowledge  of  his  contract  with  owner,  the  broker  was 
entitled  to  an  equitable  lien  on  the  property  for  the  amount  expended  by 
him  and  his  share  of  the  proceeds. 

2.  Brokers  ^=»77— Held  entitled  to  equitable  lien  for  amount  expended  for  owner 

and  share  of  proceeds  of  sale,  as  against  contention  that  he  had  an  adequate 
remedy  at  law. 

Where  owner  sold  property  to  purchaser  procured  by  broker,  for  pur- 
pose of  defrauding  broker  of  his  share  in  proceeds  under  contract  au- 
thorizing broker  to  sell  the  land,  the  broker  was  entitled  to  an  equitable 
Hen  for  amount  expended  by  him  to  avoid  foreclosure  of  property,  and  the 

^s^For  other  cases  see  tame  topic  A  KET-NUM6BR  in  all  Key-Numbered  Digests  a  Indexes 
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amount  of  bis  share  in  pnxseeds  under  tbe  contract,  as  agalnsl^  oontenti<m 
that  he  had  an  adequate  remedy  at  law,  where  the  owner  was  a  non- 
resident of  doubtful  responsibility. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Edward  P.  Baker  against  Elizabeth  G.  Cooper  and  others. 
From  a  judgment  for  plaintiff,  establishing  a  lien  in  favor  of  plaintiff 
on  certain  real  property  for  the  sum  of  $1,590.97,  with  interest  and 
costs,  and  directing  a  sale  of  the  property  to  satisfy  the  lien,  certain 
defendants  appeal.    Affirmed.  ^     , 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  JAYCOX,  MAN- 
NING, and  KELBY,  JJ. 

F.  X.  Donoghue  and  Edward  G.  McAnaney,  both  of  Yonkers,  for 
appellant  Cooper. 

Morris  L.  Rosenwasser,  of  Yonkers,  for  appellant  Cohea 

Adrian  M.  Potter,  of  Yonkers,  for  appellant  Moretzky. 

Humphrey  J.  Lynch,  of  New  York  City,  for  respondent 

MANNING,  J.  The  plaintiff,  Edward  P.  Baker,  was  a  real  estate 
broker  and  agent  in  the  city  of  Yonkers,  N.  Y.,  and  the  defendant  Eliz- 
abeth G.  Cooper  was  the  owner  of  certain  real  estate,  known  as  Nos. 
174,  178,  and  180  Riverdale  avenue,  Yonkers,  N.  Y.  The  plaintiff, 
Baker,  had  been  handling  the  property  of  the  defendant  Cooper  prior 
to  December  17,  1919,  and  at  this  time  and  for  a  long  time  prior  there- 
to the  property  in  question  was  heavily  incumbered  by  mortgages,  up- 
on which  interest  had  accrued  and  had  not  been  paid,  and  certain  ar- 
rears of  taxes  were  also  due  and  unpaid.  The  mortgages  in  question 
were  held  or  controlled  by  the  defendant  People's  Savings  Bank  of 
Yonkers,  and  amounted  to  $39,000,  and  the  interest,  taxes,  and  watef 
bills  due  thereon  aggregated  about  $8,568.33  at  the  time  of  the  sale 
hereinafter  referred  to,  and  prior  thereto  the  bank  had  constantly 
threatened  foreclosure.  The  plaintiff  had  an  office  in  Yonkers,  and 
the  defendant  Cooper  lived  at  Salisbury,  Conn. 

In  and  about  the  month  of  December,  1919,  the  defendant  Cooper, 
being  anxious  to  dispose  of  the  property  and  rid  herself  of  the  respon- 
sibilities of  carrying  the  same,  and  the  consequences  of  a  pending  fore- 
closure by  the  bank,  and  a  possible  deficiency  judgment  against  her, 
entered  into  an  agreement  with  the  plaintiff,  by  tihe  terms  of  which  the 
plaintiff  was  to  have  the  exclusive. management  and  control  of  the 
property  owned  by  her  for  a  period  of  six  months,  he  was  to  exert 
every  effort  to  effect  a  sale  for  an  amount  sufficient  to  cover  the  incum- 
brances thereon,  and  out  of  the  net  proceeds,  .over  and  above  the  in- 
cumbrances, she  agreed  that  plaintiff  should  have  one-half,  as  compen- 
sation for  his  activities  theretofore  had  in  the  management  of  the  same 
and  the  sale  thereof,  if  a  sale  was  effected.  The  plaintiff  had  been 
previously  taking  care  of  the  property  for  the  defendant  Cooper,  collect- 
ing the  rents  for  her,  keeping  the  property  in  repair,  and  after  making 
deductions  for  repairs  necessary  for  the  upkeep  of  the  property,  which 
appears  to  have  been  in  poor  condition,  turned  the  balance  over  to 
the  defendant  Cooper.  He  had  also  made  expenditures  of  his  own 
money  for  the  purpose  of  carrying  the  property,  and  so  it  was  finally 
agreed  that  it  would  be  best  to  sell  it    Thereupon  the  agreement  which 
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is  the  basis  of  this  suit  was  entered  into,  at  the  time  of  the  making  of 
which  the  defendant  Cooper  explained  that  she  had  arranged  with  the 
bank  that  thereafter  the  net  proceeds  from  the  rents  collected  by  the 
plaintiff  should  be  turned  over  to  the  bank,  instead  of  to  her,  as  had 
been  previously  done  by  the  plaintiff.  The  agreement  between  them 
is  as  follows: 

"Mrs.  Elizabeth  G.  Ck)oper,  being  the  owner  ot  Nos.  174,  178,  and  180  River- 
dale  avenue,  Yonkers,  N.  Y.,  agrees  with  Mr.  Baker  for  the  term  of  six  months 
from  date  hereof  that  Mr.  Baker  shall  have  the  exclusive  management  of  the 
property  until  the  sale  of  the  property  or  until  the  expiration  of  said  six 
months.  Mr.  Baker  is  to  apply  all  of  the  Income  of  the  property  to  the  pay- 
ment of  the  incumbrances  upon  the  property.  The  said  income  is  to  be  ap- 
plied for  the  necessary  repairs;  then  to  the  payment  of  interest  on  mort- 
gages; then  to  the  payment  of  taxes  and  water  charges.  This  agreement  is 
subject  to  any  other  agreement  which  Mrs.  Cooper  has  made  with  the  Peo- 
ple's Savings  Bank  of  Yonkers  relative  to  the  control  of  the  property.  The 
said  Baker  agrees  to  obtain  the  best  price  possible  for  said  premises,  and  the 
net  amount  reaUzed,  if  the  said  premises  are  sold  during  said  period,  shall  be 
divided  equally  between  the  parties  hereto;  but  the  said  Baker  shall  not 
have  any  claim  for  commissions  upon  the  sale  of  the  property,  but  shall  be 
entitled  to  commissions  on  the  rental  as  hereinbefore  mentioned.  Said  prem- 
ises are  not  to  be  sold  for  less  than  the  amount  of  the  incumbrances  upon  the 
premises.  Elizabeth  G.  Cooper.    [U  S.] 

"Edward  P.  Baker.        [L.  S.]" 

Plaintiff  continued  in  the  management  and  control  of  the  property 
in  accordance  with  this  agreement,  collected  the  rents,  and,  after  de- 
ducting the  amount  of  necessary  repairs,  rendered  monthly  statements 
to  the  bank,  and  turned  over  to  the  bank  the  balance  to  be  applied  to 
the  payment  of  the  interest  and  taxes  then  long  overdue.  He  made 
efforts  to  sell  the  property,  and  in  February,  1920,  the  defendant 
Cohen  became  interested  in  the  purchase  of  it.  Then  the  defendant 
Moretzky  came  into  plaintiff's  office  and  said  he  had  a  purchaser  for 
the  property,  one  David  Frank,  another  defendant  herein ;  and  in  the 
latter  part  of  February,  1920,  Moretzky  brought  Frank  to  the  plaintiff 
as  a  prospective  purchaser,  and  they  asked  the  price,  which  was  placed 
at  $50,000.  At  this 'time  plaintiff  gave  Moretzky  and  Frank  a  mem- 
orandum of  the  bills  for  interest  and  taxes  against  the  property,  and 
it  was  agreed  that  the  purchase  should  be  made  on  the  basis  of  $50,- 
000,  with  the  privilege  to  the  plaintiff  of  collecting  the  rents  until  May, 
1920,  the  defendants  agreeing  to  pay  one-half  of  the  taxes,  so  that  in 
reality  the  purchase  price  agreed  upon  was  $51,900.  It  was  further 
agreed  that  Moretzlcy  should  receive  $400  as  a  commission.  They  then 
offered  plaintiff  a  check  for  the  purpose  of  binding  the  bargain,  but 
the  plaintiff  told  them  be  would  have  to  communicate  with  the  defend- 
ant Cooper,  and  explain  the  exact  situation  to  her,  before  he  would 
accept  the  arrangement. 

On  February  16,  1920,  he  wrote  to  the  defendant  Cooper  that  he  had 
an  offer  of  $50,000  for  the  property  and  was  about  to  consummate  a 
sale  thereof,  and  requested  her  to  come  at  once  to  Yonkers  to  the  end 
that  the  details  of  the  transaction  might  be  gone  over  with  her,  with  a 
view  of  closing  the  deal.  Thereafter  the  owner.  Cooper,  on  February 
18,  1920,  wrote  to  the  plaintiff  expressing  her  satisfaction  with  the  ar- 
rangements, and  said : 
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"If  you  cannot  get  $1,000  out  of  the  sale,  see  if  you  can  get  $500,  and  I  shaU 
liaTe  $500.    I  think  It  would  be  best  to  dose  the  deal." 

And  on  February  20th,  1920,  she  sent  a  telegram  to  the  plaintiflF  in- 
forming him  that  she  would  be  at  his  oflSce  in  Yonkers  on  Monday, 
February  23,  at  2 :30  p.  m.  In  the  meantime,  between  February  18  and 
February  21,  1920,  the  defendant  Moretzky  called  at  the  home  of 
Mrs.  Cooper's  mother  at  Salisbury,  Conn.,  in  an  effort  to  get  in  touch 
with  the  defendant  Cooper,  having  in  some  way  learned  her  address ; 
hut  Mrs.  Cooper  was  at  Farmington,  Conn.,  at  the  time,  whereupon 
her  mother  telephoned  to  the  defendant  Cooper  that  there  was  some- 
body there  inquiring  about  the  property.  The  defendant  Cooper  then 
proceeded  to  Yonkers.  She  did  not  visit  the  plaintiff,  Baker,  but  went 
directly  to  the  office  of  the  People's  Savings  Bank  of  Yonkers,  where 
she  met  Moretzky,  who  had  called  at  her  mother's  home  in  Salisbury, 
and  there  consummated  the  deal  directly  with  the  bank  and  Moretzky, 
and  delivered  a  deed  to  the  bank  on  February  21,  1920.  The  bank  sub- 
sequently deeded  the  property  to  the  defendants  Cohen  and  Frank. 
Mrs.  Cooper,  the  defendant,  testified  that  prior  to  the  time  of  her 
conversation  with  Moretzky  she  was  on  good  terms  with  Baker,  the 
plaintiff,  but  had  changed  her  mind  about  him.  She  did  not  call  at 
plaintiff's  office  on  February  23,  as  promised,  and  plaintiff  learned  on 
February  24,  1920,  that  she  had  been  in  Yonkers  and  given  a  deed  of 
the  property.  She  conveyed  the  property  to  the  bank  on  February  21, 
and  the  bank  conveyed  to  Frank  and  Cohen  on  March  1,  1920,  the 
same  parties  who  had  agreed  with  Baker  to  buy  the  property,  and 
who  knew  all  about  the  agreement  between  him  and  the  defendant 
Cooper,  and  of  plaintiflF  having  full  charge  and  management  of  the 
property. 

The  terms  of  sale  were  substantially  the  same  as  they  had  agreed 
with  Baker,  except  that  the  defendant  Moretzky,  instead  of  receiving 
a  commission  of  $400,  received  $1,200,  and  the  defendant  Cooper  re- 
ceived the  full  amount  of  the  balance  of  the  purchase  price,  $1,306.23, 
what  was  left  after  the  payment  of  incumbrances.  The  plaintiff  was 
thus  entirely  eliminated  from  the  situation,  although  the  evidence  dis- 
closes that  he  had  spent  out  of  his  own  pocket  $968.38,  and  obligated 
Tiimself  to  pay  the  amount  of  repairs  in  the  sum  of  $613.57,  which  it 
had  been  customary  for  him  to  do  prior  to  and  subsequent  to  the  writ- 
ten agreement  sued  upon,  in  order  to  avoid  foreclosure,  and  in  order 
to  preserve  and  protect  the  defendant  Cooper's  interest  in  the  proper- 
ty. Thus,  through  the  scheme  of  the  defendants  Cooper,  Cohen,  and 
Frank,  the  purchasers,  and  the  broker,  Moretzky,  they  cut  out  from 
consideration  in  the  sale  any  provision  for  the  repayment  of  the 
money  expended  by  plaintiflF,  and  by  statements  and  representations 
made  to  Cooper  and  the  bank  regarding  alleged  mismanagement  of 
the  property  by  plaintiflF,  which  they  failed  to  sustain  on  the  trial,  they 
entirely  disregarded  the  agreement,  which  they  all  knew  of,  disregarded 
plaintiff's  rights  and  expenditures,  and  sold  the  property  for  practi- 
cally the  same  figure  wWch  they  had  agreed  to  pay  him,  although  his 
charges  and  expenditures  against  the  property  were  just  charges,  and 
were  so  properly  found  by  the  trial  court.     The  defendant  Cooper, 
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instead  of  getting  $500,  which  she  was  willing  to  take  to  get  out  of  the 
situation,  as  evidenced  by  her  letter  of  February  18,  over  and  above 
incumbrances,  or,  if  more  were  realized,  one-half  of  the  net  amount 
realized  on  a  sale,  received  through  the  deal  direct,  ignoring  the  plain- 
tiff, the  sum  of  $1,306.23,  and  the  broker,  Moretzky,  received  $1,200, 
instead  of  $400,  as  the  plaintiff  claims  he  had  agreed  to  take.  All  of 
these  facts,  in  my  opinion,  are  borne  out  by  the  testimony. 

The  plaintiff,  immediately  upon  finding  out  the  situation,  on  Feb- 
ruary 26,  1920,  brought  his  action  in  equity,  by  service  of  process  on 
the  defendants.  This  was  prior  to  the  delivery  of  the  deed  to  the  de- 
fenoants  Cohen  and  Frank.  The  bank  deeded  the  property  to  them 
subsequent  to  the  action  and  the  filing  of  a  lis  pendens  against  the 
property.  The  action  was  tried,  and  the  trial  court  found  that  tlie 
plaintiff  was  entitled  to  one-half  of  $1,830.52,  or  $915.26,  and  a  fur- 
ther amount  of  $675.71,  being  the  excess  of  his  disbursements  over  his- 
receipts,  or  an  aggregate  sum  of  $1,590.97,  and  made  the  following 
findings : 

"(18)  That  by  reason  of  the  corrupt  scheme  of  the  defendants  Cohen,  Frank, 
Moretzky,  and  Cooper  the  plaintiff  hereini  has  been  deprived  of  his  opportonity 
of  collecting  said  sum  of  $1,590.97,  for  the  reason  that  the  defendant  Cooper 
is  a  nonresident  of  this  state,  and  is  financially  irresponsible,  and  the  plaintiff 
will  be  unable  to  recover  said  sum  from  the  defendant  Cooper,  unless  he  be 
given  equitable  reUef  by  having  the  property  Impressed  with  a  trust  and  a 
lien  for  the  said  sum  of  $1,590.97,  which  he  has  been  deprived  of  by  reason  of 
the  wronscful  conduct  of  the  aforesaid  defendants. 

"(17)  That  the  plaintiff  herein  has  in  all  his  dealings  with  the  defendant 
Elizabeth  G.  CJooper  kept  a  true  and  honest  account  of  his  transactions  with 
her,  and  has  acted  In  every  wise  honorably  and  fairly  with  her." 

The  court  entered  judgment,  dismissing  the  complaint  against  the 
People's  Savings  Bank  of  Yonkers,  and  also  dismissing  the  counter- 
claim of  the  defendant  Cooper.  The  charge  that  the  plaintiff,  Baker, 
had  not  kept  a  true  and  accurate  account  of  his  transactions  in  regard 
to  the  property  was  also  dismissed,  for  the  reason  that  there  was  no 
proof  to  sustain  the  same.  The  court  decreed  that  the  plaintiff  have 
a  lien  upon  the  property  for  $1,590.97,  and  appointed  a  referee  to  sell 
the  premises,  and  further  decreed  that,  in  the  event  that  there  was  not 
realized  a  sufficient  sum  to  liquidate  the  plaintiflF's  claim,  the  plaintiff 
should  be  entitled  to  a  deficiency  judgment  for  the  balance  remsdning 
unpaid,  as  against  the  defendants  Cooper,  Frank,  Cohen,  and  Moretzky. 

All  the  facts  as  found  by  the  trial  court  are  amply  sustained  by  the 
evidence.  The  plaintiff's  rights  were  violated  by  the  action  of  the 
defendants  Cooper,  Cohen,  Frank,  and  Moretzky,  the  evidence  show- 
ing that  they  knew  of  the  agreement  between  the  plaintiff  and  the  de- 
fendant Cooper,  and  hence  I  think  the  court  was  right  in  impressing 
a  lien  upon  the  property  and  directing  a  sale  thereof. 

The  defendants  urge  that  the  judgment  is  "against  the  weight  of 
evidence,"  and  that  "the  plaintiff  does  not  come  into  court  with  clean 
hands."  I  will  say,  regarding  this  claim,  that  the  plaintiff  clearly  pre- 
ponderates in  believable  evidence,  and  certainly  showed  himself  to  be 
honest  in  his  transactions  with  regard  to  management  of  the  property 
in  question. 
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The  only  other  points  urged  worthy  of  consideration  are  these: 

"The  court  will  not  impress  an  equitable  lien  np<ni  real  property,  in  the 
absence  oi  proof  of  a  clear  intention  that  the  premises  sAiould  'be  held,  given, 
or  transferred  as  security  for  the  obligation  of  the  contract,' "  and  tliat  **the 
plaintiff  had  adequate  remedy  at  law,  and  therefore  his  complaint  should 
have  been  dismissed.*' 

[1]  I  do  not  believe  there  is  any  merit  in  either  point.  The  proper- 
ty, under  the  agreement,  was  given  to  the  plaintiflF  to  manage,  hold, 
and  control,  and,  if  possible,  to  sell  the  same  for  an  amount  over  and 
above  the  incumbrances  by  way  of  mortgage,  interest,  and  taxes,  and 
the  plaintiff  had  an  exclusive  right  for  the  six  months'  life  of  the  con- 
tract to  sell  the  property,  and  sJso  was  given  a  share  in  the  profits  of 
the  sale.  The  facts  clearly  show  that  prior  to  the  written  agreement 
there  had  been  threatened  foreclosure  proceedings,  which  had  been 
prevented  up  to  that  time,  and  that  Mrs.  Cooper  and  the  plaintiff  had 
conversations  as  to  what  was  advisable  to  do  in  order  to  avoid  fore- 
closure, and  that  up  to  that  time  through  the  efforts  of  the  plaintiff 
a  foreclosure  had  been  avoided;  but  in  view  of  the  increasing  incum- 
brances the  situation  was  becoming  more  difficult,  and  in  order  to  pay 
the  plaintiff  what  was  due  him  for  expenditures  on  the  defendant 
Cooper's  behalf  in  the  management  of  the  pi^operty,  and  his  commis- 
sions for  collecting  the  rents  and  management  of  the  same,  and  in  or- 
der to  relieve  the  defendant  Cooper  of  the  embarrassment  of  the  situa- 
tion, the  defendant  agreed  with  the  plaintiff  that  he  should  take  over 
full  and  exclusive  charge,  and  endeavor  to  avoid  foreclosure  and  sell 
the  property  for  a  sum  not  less  than  the  amount  of  the  incumbrances, 
but  for  the  best  price  available,  the  net  amount  to  be  divided  equally 
between  them ;  and  hence  it  was  the  intent  that  the  share  the  plaintiff 
was  to  receive  was  to  recompense  him  for  his  management  of  this 
particular  property. 

This  property,  under  the  agreement  and  the  evidence,  clearly  was  in- 
tended to  be  security  for  the  payment  to  the  plaintiff.  Baker,  and  for 
the  debt  and  obligation  "s^hich  the  defendant  Cooper  owed  to  him. 
This  situation,  under  the  decisions  as  I  read  them,  created  an  equitable 
lien  upon  the  property  in  plaintiff's  favor,  to  which  the  defendants 
appellants  were  all  bound  by  reason  of  their  knowledge  of  it.  The 
property  itself  was  particularlv  identified  with  sufficient  clearness  in 
the  written  agreement,  and  under  it  the  plaintiff,  Baker,  was  given  the 
"exclusive  management  of  the  property  until  the  sale  of  the  property 
or  until  the  expiration  of  six  months/'  Further,  it  also  appears  from 
the  evidence  that  there  was  willful  and  deliberate  fraud  practiced  upon 
the  plaintiff  by  the  defendants  appellants,  with  the  intention  of  defeat- 
ing whatever  rights  he  bad  under  the  agreement. 

[2]  I  do  not  think  there  is  any  merit  in  the  other  point,  that  the 
plaintiff  had  an  adequate  remedy  at  law.  The  facts  clearly  establish 
that,  if  he  had  sued  at  law,  by- the  time  he  would  have  procured  a  judg- 
ment against  the  defendant  Cooper,  a  nonresident,  the  very  property' 
could  have  been  transferred  several  times,  and  the  parties  affected  by 
the  judgment  here  are  the  parties  who  perpetrated  the  fraud,  with  a 
knowledge  of  the  plaintiff's  rights,  and  the  plaintiff  would  have  a  judg- 
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ment  against  a  person  of  doubtful  responsibility ;  the  defendant  Coop- 
er having  no  other  property  in  Yonkers.  Under  the  circumstances, 
application  for  equitable  relief  was  proper.  See  Mills  v.  Bliss,  55  N, 
Y.  139, 142. 

For  a  general  discussion  of  the  principles  of  an  equitable  lien,  which 
I  think  sustain  the  views  heretofore  submitted,  see  Poraeroy's  Equity 
Jurisprudence  (3d  Ed.)  vol.  3,  §§  1233,  1234,  1235 ;  Smith  v.  Smith, 
125  N.  Y.  224,  26  N.  E.  259;  Perry  v.  Board  of  Missions  P.  E.  Church, 
102  N.  Y.  99,  6  N.  E.  116.  See  also  cases  cited  iti  Zeiser  v.  Cohn,  207 
N.  Y.  407.  101  N.  E.  184,  47  L.  R.  A.  (N.  S.)  190,  Ann.  Cas.  1914C, 
493 ;  Snyder's  Lien  Law  (6th  Ed.)  p.  243,  citing  Underbill  v.  Jordan, 
72  App.  Div.  71,  76  N.  Y.  Supp.  266;  Story  on  Equity,  vol.  2  (13th 
Ed.)  §  1237. 

I  think  the  court  below  was  clearly  right  in  its  findings  and  conclu- 
sions in  all  respects,  and  I  therefore  recommend  affirmance,  on  reargu- 
ment,  with  costs.    AH  concur. 


(201  App.  Dlv.  619) 

MELLOR  V.  HINKLEY,  Superintendent,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1922.) 

1.  Habeas  corpus  <&:954~Petltlon  for  discharge  from  State  Training  School  for 

Girls  held  Insufflolent. 

A  petition  for  writ  of  habeas  corpus  for  discharge  of  inmate  from 
State  Training  School  for  Girls  Jield  insufficient,  in  that  it  did  not  allege 
Uiat  the  magistrate  who  made  the  commitment  did  not  have  Jurisdiction, 
or  that  he  exceeded  his  powers  in  sentencing  the  inmate,  or  that  her  sen- 
tence or  parole  had  expired,  as  required  by  Civil  Practice  Act,  |  1234,  in 
view  of  Penal  Law,  §  486,  and  State  Charities  Law,  §  199  et  seq. 

2.  Habeas  corpus  ^=>58— Order  granting  writ  for  discharge  of  inmate  of  State 

Training  School  for  Girls,  without  notice  of  application  to  district  attorney 
of  the  countyi  held  erroneous. 

Order  granting  application  for  writ  of  habeas  corpus  for  discharge  of 
girl  from  State  Training  School  for  Girls  held  erroneous,  for  failure  to 
give  district  attorney  of  county  in  which  the  training  school  was  located 
notice  of  the  application,  as  required  by  CivU  Practice  Act,  §  1258,  subd.  2. 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  Application  of  Adele  Mellor  for  writ  of  habeas 
corpus  for  the  discharge  of  Helen  G.  Mellor,  against  Mary  Hinkley, 
Superintendent,  etc.,  and  another.  From  an  order  sustaining  a  writ 
of  habeas  corpus,  defendants  appeal.  Order  reversed,  and  writ  dis- 
missed. 

.     Argued    before    RICH,    KELLY,    JAYCOX,    MANNING,    and 
YOUNG,  JJ. 

Henry  C.  Henderson,  Deputy  Atty.  Gen.  (Charles  D.  Newton,  Atty. 
Gen.,  on  the  brief),  for  appellants. 

Guy  O.  Walser,  of  New  York  City  (Percival  S-  Davis,  of  Brooklyn, 
on  the  brief),  for  respondent. 

JAYCOX,  J.  The  petition  herein  states  that  the  petitioner  is  the 
mother  of  Helen  G.  Mellor,  and  that  said  Helen  G.  Mellor  is  confined 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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in  the  New  York  Training  School  for  Girls,  at  Hudson,  N.  Y.,  and  upon 
information  and  belief  was  paroled  from  said  training  school  to  the 
care  and  custody  of  one  Fred  G.  Durbrow,  and  that  she  is  not  com- 
mitted nor  detained  by  virtue  of  any  process  or  mandate  issued  by  any 
court  of  the  United  States,  or  by  any  judge  thereof ;  nor  is  she  com- 
mitted or  detained  by  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  or  the  final  order  of 
such  a  tribunal  made  in  a  special  proceeding  instituted  for  any  cause; 
nor  by  virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree  or  final  order. 

"Tbe  cause  or  pretence  of  the  imprisoiunent  or  restraint,  according  to  the 
best  of  the  knowledge  and  belief  of  your  petitioner,  is  that  the  said  Helen  G. 
Mellor  was  committed  to  the  New  York  State  Training  School  for  Girls,  Hud- 
son, N.  Y.,  on  October  15,  1915,  and  was  thereafter  restrained  of  her  liberty, 
and  thereafter  petitioner  is  informed  and  believes  that  the  said  Helen  G. 
Mellor  was  paroled  from  the  New  York  State  Training  School  for  Girls, 
Hudson,  N.  Y.,  to  Mr.  Fred  G.  Durbrow,  at  No.  16  Spy  Hm^  Beacon,  N.  Y. 
Wherefore  your  petitioner  prays,"  etc. 

[1]  The  appellants  made  no  return  to  the  writ,  and  in  effect  de- 
murred thereto,  upon  the  ground,  among  others,  that  the  petition  did 
not  state  facts  sufficient  to  justify  the  issuance  of  a  writ  of  habeas 
corpus.  Section  1234  of  the  Civil  Practice  Act  enumerates  the  alle- 
gations which  are  essential  in  a  petition  of  this  character,  and  provides 
that: 

"If  the  Imprisonment  is  alleged  to  be  iUegal,  the  petition  must  state  in  what 
the    •    •    •    illegality  consists.'* 

The  petition  in  this  case  makes  no  direct  allegation  of  ill^ality,  but 
illegality  must  necessarily  be  inferred ;  otherwise,  no'  reason  is  stated 
for  the  prisoner's  discharge.  It  is  therefore  incumbent  upon  the  peti- 
tioner to  set  forth  the  particulars  in  which  this  imprisonment  was  ille- 
gal. So  far  as  appears  from  reading  the  petition  herein,  the  alleged 
prisoner  has  been  sentenced  after  due  trial  to  an  institution  authorized 
to  receive  her,  and  for  a  period  of  time  not  in  excess  of  that  prescribed 
by  statute.  The  petition  contains  no  allegation  of  any  statute  under 
which  the  commitment  was  made,  and  in  the  absence  of  a  return  the 
court  can  only  look  to  statutes  under  which  commitment  to  the  New 
York  Training  School  for  Girls  can  be  made.  Apparently  commit- 
ments to  that  institution  can  be  made  under  section  486  of  the 
Penal  Law  (Consol.  Laws,  c.  40),  or  State  Charities  Law  (Consol.  Laws, 
c.  55)  §  199  et  seq.  as  amended.  The  last-mentioned  law  makes  provi- 
sion for  paroling  prisoners  in  the  care  and  custody  of  proper  persons. 
Therefore  we  have  before  the  court  a  petition  which  recites  that  Helen 
G.  Mellor  was  committed  to  the  New  York  State  Training  School,  and 
that  she  has  been  paroled. 

The  law  provides  that  young  girls  may  be  committed  to  that  insti- 
tution and  may  be  paroled  until  they  reach  the  age  of  21  years,  and  as 
there  is  no  allegation  that  the  magistrate  making  such  commitment  did 
not  have  jurisdiction  or  that  he  exceeded  his  powers  in  sentencing  her, 
or  that  her  sentence  or  parole  has  expired,  I  can  see  no  reason  stated 
in  the  petition  for  her  discharge,  or  any  compliance  with  the  statute 
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above  quoted,  requiring  tbe  petitioner  to  state  in  what  the  allied  il- 
legality of  the  imprisonment  consists.  I  think  it  is  clear  that  the  peti- 
tion is  insufficient  to  base  a  writ  of  habeas  corpus  upon. 

[2]  The  appellants  also  urge  that  the  district  attorney  of  Columbia 
county,  where  the  New  York  State  Training  School  for  Girls  is  located, 
or  the  district  attorney  of  Ehitchess  county,  where  Ehirbrow,  the  appel- 
lant in  whose  custody  the  alleged  prisoner  was,  was  entitled  to  notice  of 
the  application.  Section  1258  of  the  Civil  Practice  Act  provides  for  no- 
tice in  certain  instances,  which  do  not  apply  in  this  case,  and  then  in 
subdivision  2  thereof : 

"In  every  other  case,  to  the  district  attorney  of  the  county  within  which  the 
prisoner  was  detained  at  the  time  when  the  writ  was  served." 

There  is  no  proof  of  any  such  service,  and  the  order  also  should  be 
reversed  for  this  reason.  The  order  appealed  from  should  be  reversed, 
and  the  writ  dismissed. 

Order  sustaining  writ  of  habeas  corpus  reversed  upon  the  law,  and 
writ  dismissed. 

RICH,  KELLY,  MANNING,  and  YOUNG,  JJ.,  concur. 


(201  App.  Dlv.  580) 

KATHAN  et  ai.  v.  JONES  et  al. 

(Snpreme  Court,  Appellate  Division,  Third  Department    May  24,  1922.) 

1.  Municipal  corporations  ^=5>870— Village  organized  under  General  Village  Law 

held  not  empowered  to  borrow  money  to  pay  epeolal  policemen. 

A  municipal  corporation  organized  under  the  General  Village  Law, 
providing  that  It  has  power  to  borrow  money  or  pledge  Its  credit  only  for 
those  purposes  authorized  by  tbe  Legislature  under  Oonst  art  12,  f  I, 
and  article  8, 1 10,  has  no  power  to  borrow  money  for  the  purpose  of  pay- 
ing special  policemen  or  to  reimburse  other  village  funds  which  have 
heretofore  been  transferred  for  that  purpose. 

2.  Municipal  oorporatlong  ^=s>993(l)— Courts  oannot  disregard  requirements  and 

iimltationt  of  statutes  governing  borrowing  and  expenditures  ef  public  funds. 
Courts  cannot  refuse  an  injunction  at  suit  of  taxpayers,  and  thereby 
lend  aid  and  approval  to  the  performance  of  an  act  the  purpose  and  re- 
sult of  which  would  be  Illegal. 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Harmon  R.  Kathan  and  others,  freeholders  and  taxpay- 
ers of  the  Village  of  Corinth,  against  Maurice  T.  Jones  and  others, 
individually  and  as  Trustees  of  the  Incorporated  Village  of  Corinth. 
From  an  order  restraining  defendants  from  issuing  any  bonds,  certifi- 
cates of  indebtedness,  or  in  any  wise  pledging  the  credit  of  the  Village 
of  Corinth  for  the  purpose  of  employing  special  policemen,  defend- 
ants appeal.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Wylles  A.  Dunham,  of  Corinth,  James  A.  Leary  and  Walter  A. 
FuUerton,  both  of  Saratoga  Springs,  for  appellants. 

Carlin  &  Gillett,  Ransom  H.  Gillett,  and  Samuel  H.  King,  all  of  Al- 
bany, for  respondents. 
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PER  CURIAM,  [t]  The  defendants  are  the  officers  and  trustees 
of  the  village  of  Corinth.  They  issued  a  call  for  a  special  election  in 
and  for  the  village,  at  which  was  to  be  submitted  the  proposition  au- 
thorizing the  issuing  of  bonds  or  certificates  of  indebtedness  by  said 
village  in  the  amount  of  $20,000  to  pay  certain  special  policemen.  The 
village  is  a  municipal  corporation  organised  under  the  General  Village 
Law  (Consol.  Laws,  c.  64).  It  has  the  power  to  borrow  nioney  upon 
its  credit  for  those  purposes,  and  those  purposes  only,  which  are  au- 
thorized by  the  Legislature.  Constitution  of  the  State  of  New  York, 
article  12,  §1,  and  article  8,  §  10.  The  purposes  for  which  the  village 
may  borrow  money  are  named  in  section  128  of  the  Village  Law  (as 
amended  by  Laws  1911,  c.  738,  Laws  1917,  c.  27),  and  the  purpose  for 
which  the  bonds  or  certificates  of  indebtedness  were  sought  to  be  au- 
thorized at  the  municipal  election  in  the  village  of  Corinth  is  not  among 
them.  In  no  section  of  the  statute  is  the  village  authorized  to  borrow 
money  for  the  purpose  of  paying  special  policemen,  or  to  reimburse 
other  village  funds  which  have  heretofore  been  transferred  for  the  pay- 
ment for  services  of  special  policemen. 

[2]  It  was  suggested  on  the  argument  that  the  election  should  be 
permitted  and  that  the  issuing  of  the  bonds  could  thereafter  be  re- 
strained. The  court  cannot  l«id  its  aid  and  approval  to  the  perform- 
ance of  an  act,  the  purpose  and  result  of  which  would  be  illegal,  and 
should  not  permit  a  vain  and  futile  act,  or, give  its  apparent  approval  to 
an  illegal  end.  The  court  cannot  disregard  the  requirements  of  the 
statute  and  the  limitations  imposed  by  the  Constitution  and  the  laws 
upon  the  borrowing  or  the  expenditure  of  public  funds. 

Many  other  reasons  were  urged  why  this  order  should  be  affirmed ; 
but,  since  their  determination  would  not  affect  the  result,  it  is  unneces- 
sa^  to  pass  upon  them.    The  order  is  therefore  affirmed,  with  costs. 

Order  unanimously  affirmed,  with  $10  costs  and  disbursements. 


(201  App.  Div.  165) 

LEWIS  at  al.  V.  WHEELER. 

(Supreme  Ooxat,  Appellate  Diyifilon,  Third  Department.    May  8,  1022.) 

Pleading  ^=9345(l)<*An8wer  held  Insufflolent,  and  to  require  JudgmeBt  on  the 
pleadings  In  favor  of  plaintiff. 

In  an  action  by  administrators  for  goods  sold  answer  held  not  to  pre- 
sent new  matter  oonatitoting  a  connterclalm  or  denial,  under  Oode  dr. 
.    Proc.  I  500,  and  not  being  a  demurrer  under  section  487,  and  not  demand- 
ing equitable  relief  to  compel  the  setting  off  of  reciprocal  demands  plain- 
tiffs were  entitled  to  judgment  on  the  pleadings. 

Appeal  from  Special  Term. 

Action  by  Helen  Thoma  Lewis  and  Harold  J.  Corbin,  administrators 
dc  bonis  non  of  Gustave  W.  Thoma,  deceased,  against  Frederick  J. 
Wheeler.  From  an  order  that  plaintiffs  reply  to  new  matter  in  the 
answer,  and  denying  plaintiffs'  motion  for  judgment  on  the  pleadings, 
plaintiffs  appeal.  (5rder  reversted,  and  motion  to  compel  plaintiffs  to 
reply  denied.    Application  of  plaintiffs  for  judgment  on  the  pleadings 
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granted,  unless  within  20  days  defendant  serves  amended  answer  and 
pays  costs,  in  which  case  application  is  denied. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  Van  kirk,  and  HINMAN,  JJ. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs  (Harold  H.  Corbin 
and  Charles  L.  Hoey,  both  of  Saratoga  Springs,  of  coimsel),  for  ap- 
pellants. 

William  Rooney,  of  Ballston,  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  complaint  alleges  that  the  plain- 
tiffs are  the' administrators  of  the  estate  of  Gustave  W.  Thoma; 
that  their  intestate  sold  and  delivered  to  the  defendant  goods,  wares, 
and  merchandise  of  the  reasonable  value  and  at  the  agreed  price  of 
$77.74 ;  that  no  part  of  the  sum  has  been  paid ;  that  the  defendant  is 
indebted  in  the  sum  of  $77.74,  with  interest.  The  answer  denies  that 
the  defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  $77.74,  by  rea- 
son of  facts  set  forth  in  a  separate  defense,  and  otherwise  makes  no 
denial. 

The  separate  defense  alleges  as  follows :  That  Gustave  W.  Thoma 
was  the  owner  of  certain  real  estate ;  that  he  conducted  thereupon  a 
bakery  and  confectionery  business ;  that  at  various  times  the  defendant 
sold  to  Thoma  large  quantities  of  flour  and  other  merchandise ;  that 
within  the  last  six  years  he  thus  sold  Thoma  merchandise  of  the  rea- 
sonable value  of  $1,703.55;  that  no  part  of  the  sum  has  ever  been 
paid ;  that  Helen  Thoma  Lewis,  one  of  the  plaintiffs  herein,  was  the 
only  child  of  Gustave  W.  Thoma  and  Grace  V.  Thoma,  his  wife ;  that 
ill  September,  1918,  the  said  Gustave  W.  Thoma  and  the  said  Grace 
V.  Thoma,  with  intent  to  hinder,  delay,  and  defraud  creditors,  and  es- 
pecially this  defendant,  executed  and  delivered  a  deed  of  said  real  es- 
tate to  the  said  Helen  Thoma  Lewis ;  that  said  Helen  Thoma  Lewis 
on  the  same  day  executed  and  delivered  a  deed  of  the  same  premises 
to  the  said  Gustave  W.  Thoma  and  Grace  V.  Thoma  as  husband  and 
wife ;  that  Grace  V.  Thoma  survived  Gustave  W.  Thoma ;  that  Grace 
V.  Thoma,  as  the  survivor, -became  the  sole  owner  of  the  title  to  said 
premises ;  that  on  the  death  of  Grace  V.  Thoma  the  title  passed  to  the 
plaintiff  Helen  Thoma  Lewis ;  that  prior  to  the  beginning  of  this  ac- 
tion the  defendant  brought  an  action,  for  the  benefit  of  himself  and 
all  the  creditors  of  the  said  Gustave  W.  Thoma,  deceased,  to  set  aside 
the  transfer  of  such  real  estate ;  that  said  action  is  at  issue. 

The  separate  defense  asserts  that  the  claim  of  these  plaintiffs  should 
be  offset  against  the  amount  to  be  found  due  in  the  prior  action,  and 
that  this  action  should  be  stayed  until  that  action  is  tried  and  deter- 
mined. The  answer  then  prays  for  a  judgment  that  the  claim  of  the 
plaintiffs  be  offset  against  the  amount  found  due  in  such  other  action, 
and  that  the  plaintiffs  be  stayed  herein  from  further  pursuing  this 
action. 

It  is  elementary  that  the  only  pleading  available  to  a  defendant  is  a 
demurrer  or  an  answer.  Section  487,  Code  of  Civ.  Proc.  It  is  equal- 
ly elementary  that  the  only  recognized  answer  is  one  which  contains 
either  (1)  a  general  oi  specific  denial  of  material  allegations  of  the  corn- 
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plaint ;  or  (2)  a  statement  o£  any  new  matter  constituting  a  defense  or 
a  counterclaim.  There  is  here  neither  a  demurrer  nor  an  answer  con- 
taining a  denial.  No  new  matter  is  stated  which  constitutes  a  coun- 
terclaim, for  the  defendant  does  not  here  seek  to  have  his  claim  against 
the  plaintiffs  offset  against  the  plaintiffs'  claim,  neither  does  he  seek  or 
pray  for  a  judgment  in  his  favor  for  the  amount  owed  him  after  de- 
ducting the  claim  of  the  plaintiffs.  Nor  is  any  new  matter  stated  which 
constitutes  a  defense.  It  is  alleged  that  the  defendant  has  brought  an 
action  against  the  plaintiffs  and  others  to  enforce  his  claim  and  that 
the  estate  of  which  these  plaintiffs  are  administrators  is  without  assets. 

Nothing  is  clearer  than  that  the  defendant  and  the  plaintiffs  had 
the  right  to  bring  independent  actions.  Consequently  the  answer  of 
the  defendant  is  not  such  an  answer  as  complies  with  the  provisions 
of  sectioa  500  of  the  Code  of  Civil  Procedure.  It  is  true  that  an  equita- 
ble action  sometimes  lies  to  compel  reciprocal  demands  to  be  offset 
when  one  of  the  parties  is  insolvent.  Smith  v.  Felton,  43  N.  Y.  419; 
Littlefield  y.  Albany  County  Bank,  97  N.  Y.  581 ;  Davidson  v.  Alfaro, 
16  Hun,  353.  No  such  action  has  been  brought  by  the  defendant.  He 
simply  makes  a  demand  in  this  action  for  relief  in  another  action,  by 
compelling  the  plaintiffs  to  offset  in  such  other  action  his  claim  in  this 
action.    We  know  of  no  such  practice. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
compel  plaintiffs  to  serve  a  reply  denied,  with  $10  costs.  Application 
of  the  plaintiffs  for  judgment  on  the  pleadings  granted,  .unless,  within 
20  days,  the  defendant  serves  amended  answer  and  pays  said  costs,  in 
which  case  application  is  denied.    All  concur. 


(201  App.  Dlv.  186) 

F.  KIESER  &  $0N  CO.,  Inc.,  v.  HALLOCK. 

(Supreme  Court,  Appellate  DiTision,  Third  Department     May  3,  1022.) 

i.  Frauds,  statute  of  ^=s>l  1 8(1)— Invoice  and  telegrams  from  buyer  to  seller  held 
not  to  satisfy  the  statute.  * 

Invoice  sent  buyer,  differing  In  material  respects  from  terms  of  oral 
contract,  and  telegram  from  buyer  to  seller,  stating  that  buyer  could  not 
accept  the  car,  and  subsequent  telegram  from  buyer  to  seUer  making  seller 
an  offer  to  compromise,  which  seller  refused  to  accept,  held  not  to  sat- 
isfy Personal  Property  Law,  §  85,  requiring  a  contract  for  the  sale  of 
goods  of  the  value  of  $50  or  more  to  be  in  writing  or  evidenced  by  some 
note  or  memorandum  signed  by  the  party  to  be  charged. 

2.  Sales  ^=>  1 76  (3)— Buyer,  who  rejects  goods  on  speoilled  ground,  waives  all 
other  objections. 

Where  buyer  refuses  to  accept  delivery  on  a  specified  ground,  he  la 
deemed  to  have  waived  all  other  objections. 

3b  Sales  ^=9 1 81  (I)— Where  buyer  rejected  delivery  because  freight  charged  by 
seller  was  excesslvei  seller  must  prove  that  freight  rate  was  amount  charged. 
Where  buyer  was  required  by  the  contract  to  pay  the  freight,  and  re- 
fused to  accept  the  goods  on  delivery  on  the  ground  that  the  freight 
charged  by  seller  was  excessive,  the  seller,  to  recover  the  purdiase  price, 
was  required  to  prove  that  the  freight  rate  wa.s  the  amount  so  charged, 
or  more. 

^=;»For  other  ctfses  see  same  topic  A  KST-NUMBBR  In  All  Key-Numbered  Digest!  4  Ind< 
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4.  Sales  €=s>l8l  (M)— Evidence  held  iniulllcleiit  to  prove  tbat  freight  rate  obarfed 
by  seller  was  the  oorreot  rate. 

In  seller's  action  for  piirdxase  price  against  buyer  who  rejected  goods 
on  the  ground  that  the  freight  charged  by  seller  was  excessive,  evidence 
held  insumcient  to  prove  that  the  freight  rate  charged  by  seller  was  the 
correct  rate. 

Appeal  from  Supreme  Court,  Tioga  Cotmty. 

Action  by  the  F.  Kieser  &  Son  Company,  Inc»,  against  Clyde  L.  Hal- 
lock.  From  a  judgment  of  the  Supreme  Court,  entered  o©  the  report 
of  a  referee,  dismissing  the  complaint,  with  costs,  plaintiff  appeals. 
Affirmed. 

The  action  Is  brought  to  recover  the  purchase  price  of  a  carload  (30  tons) 
of  Unseed  meal,  caUed  also  oil  meal,  to  be  shipped  to  the  defendant  during 
the  latter  half  of  September,  1920,  at  the  agreed  price  of  $G5  per  ton;  the 
defendant  to  pay  the  freight  from  Edge  water,  N.  J.,  to  New  Woodstoci,  N. 
Y.,  where  the  defendant  conducted  his  business,  also  the  war  tax.  On  Sep- 
tember 18,  1920,  the  defendant  by  letter  asked  for  a  cancellation  of  the 
contract,  which  the  plaintiff  refused.  Plaintiff,  which  acts  aa  a  jobber,  did 
not  ship  the  meal  until  October  15,  1920,  and  excuses  its  delay  because  the 
plant  of  its  vendor  burned,  and  it  procured  the  carload  of  oil  meal  from 
Toledo,  Ohio.  There  is  no  allegation  or  proof  of  the  time  when  this  fire  oc- 
curred. The  car  reached  New  WoodstodJ,  its  destination,  October  26,  1920. 
On  October  29th  the  defendant  sent  this  telegram  to  plaintiff:  "New  Wood- 
stock, N.  Y.  Gar  oU  meal  here  there  is  an  overdraft  too  much  freight  cannot 
accept.  0.  h,  Hallock."  To  this  no  reply  was  received,  and  on  October  30th 
the  freight  agent  at  New  Woodstock,  in  behalf  of  the  defendant,  sent  this 
telegram:  "New  Woodstock,  N.  Y.  Freight  and  tax  on  car  oil  meal  from 
Leesburg,  Ohio,  is  one  sixty-nine  ninety-five  d«nurrage  $4.00  and  freight  add- 
ed to  draft  thirty-seven  eight,  making  total  two  hundred  eleven  three.  Have 
no  through  rate  from  Edgewater,  but  from  previous  shipment  rate  should  be 
16  eight-tenths  cent&  This  would  make  difference  diie  Hallock  one  hundred 
six  thirty.  Will  accept  car  if  check  is  mailed  at  once.  Answer.  Agent"  The 
freight  rate  charged  by  plaintiff  was  31  cents  per  100  pounds.  Thereafter 
there  were  telephone  conversations  between  representatives  of  plaintiff  and 
the  defendant;  the  plaintiff  did  not  send  on  the  check,  and  has  never  paid 
any  part  of  the  freight.  At  the  end  of  the  telephone  conversations  the  de- 
fendant refused  to  take  the  meal. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEUUOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Frederick  E.  Hawkes,  of  Waverly,  for  appellant. 
Lynch,  Clifford  &  Taylor,  of  Owego  (Martin  S.  Lynch,  of  Ow^. 
of  counsel),  for  respondent. 

VAN  KIRK,  J.  [1]  The  contract  of  sale  was  oral.  The  value  of 
the  meal  was  more  tinB^n  $50,  no  part  of  it  was  accepted  and  received 
by  defendant,  no  part  of  the  purchase  price  was  paid,  and  no  written 
memorandum  was  signed  by  the  plaintiff.  The  defendant  has  pleaded 
the  statute  of  frauds  as  a  defense.  About  October  18,  1920,  the  plain- 
tiff sent  defendant  a  written  invoice  of  the  shipment,  which  contained 
all  of  the  essential  elements  of  a  memorandum  of  the  contract.  This 
invoice  was  received  by  the  df  feridant,  and  the  plaintiff  claims  that  it, 
with  the  two  telegrams  sent  to  plaintiff  by  defendant,  one  October  29th 
and  the  other  October  30th,  satisfied  the  requirements  of  the  statute 
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that  there  should  be  a  memorandum  in  writing  signed  by  the  defendant. 
An  examination  of  the  invoice  and  telegrams  makes  it  apparent  that 
this  claim  is  without  foundation.  The  invoice  varies  in  material  re- 
spects from  the  terms  of  the  oral  contract.  In  neither  telegram  was 
there  any  reference  to  this  invoice,  and  nothing  in  either  telegram  in- 
dicates that  the  defendant  intended  to  recognize  or  approve  the  in- 
voice or  accept  its  terms.  The  first  telegram  stated  simply  the  reason 
why  he  could  not  accept  the  car.  The  second  telegram,  as  the  referee 
held,  was  simply  an  offer  to  compromise,  which  5ie  plaintiff  did  not 
accept,  choosing  rathex  to  rest  .upon  whatever  rights  it  had  imder  the 
rejection.  The  contract  of  sale  is  therefore  not  enforceable  by  action. 
Personal  Property  Law,  §  85,  as  added  by  Laws  1911,  c.  571 ;  Drake 
Hardware  Co.  v.  Dewitt,  142  App.  Div.  192,  126  N.  Y,  Supp.  868. 

[2-4]  Nor  could  the  plaintiff  recover  if  the  statute  of  frauds  were 
not  pleaded,  or  if>.  as  appellant  daims,  the  contract  by  the  evidence 
were  taken  out  of  the  statute.  The  record  would  still  present  the  ques- 
tion whether  or  not  there  was  an  overcharge  for  freight.  The  appel- 
lant's position  then  is:  The  oral  contract  is  valid,  and,  but  for  the 
statute  of  frauds,  could  be  enforced.  The  defendant  testified  that  he 
did  not  cancel  the  purchase  because  of  the  fall  in  the  price  of  the  meal, 
and  that,  when  he  sent  the  telegram  on  October  30th,  he  was  willing 
to  accept  the  car,  if  they  would  send  the  check,  although  he  thereby 
would  have  lost  $300  or  $400  at  that  time.  The  fair  construction  of 
the  telegram  of  October  29th  is  that  defendant  refused  to  accept  the 
meal  because  of  the  overcharge  for  freight.  Where  a  purchaser  of 
goods  refuses  to  accept  delivery  on  a  ground  specified,  he  is  deemed  to 
have  waived  all  other  objections.  Pierson  &  Co.  v.  American  Steel 
Export  Co.,  194  App.  Div.  555,  185  N.  Y.  Supp.  527 ;  Hess  v.  Kauf  herr, 
128  App.  Div.  526,  112  N.  Y.  Supp.  832;  Littlejohn  v.  Shaw,  159  N. 
Y.  188,  53  N.  E.  810. 

It  must  be  held  that  the  telegram  and  the  evidence  of  the  defendant 
show  that  the  defendant  refused  the  delivery  of  this  car  of  meal  be- 
cause of  the  freight  overcharge.  Assuming  this  position,  the  burden 
then  rested  upon  Sie  plaintiff,  in  order  to  recover  the  price  of  the  meal, 
to  show  that  the  freight  rate  f roqi  Edgewater  to  New  Woodstock  was 
31  cents  per  100  or.  more.  Littlejohn  v.  Shaw,  supra.  The  referee 
did  not  find  the  correct  freight  rate  between  these  points,  and  he  re- 
fused to  find  specific  rates  upon  requests  of  both  plaintiff  and  defend- 
ant. This  was  probably  due  to  the  fact  that  the  evidence  on  this  ques- 
tion is  unsatisfactory.  The  defendant  testified  that  the  freight  rate  was 
17  cents.    He  was  asked; 

**When  did  you  get  one  at  that  rate?    A.  Day  before  yesterday.*' 

He  testifies  at  another  place  that  he  had  had  a  number  of  cars  from 
Edgewater  then  (about  the  time  of  tliis  shipment)  at  around  16  and  17 
cents.  When  the  agent  reported  the  rate  to  be  16.8  cents  per  100, 
he  took  the  published  rate  and  added  40  per  cent,  thereto.  This  agent 
testified  that,  in  July,  1920,  the  regular  rate  on  oil  meal  from  Under- 
cliff  (which  is  the  Edgewater  station)  to  New  Woodstock  was  12  cents, 
and  that  a  car  of  oil  meal  on  July  8,  1920, '  was  shipped  at  this  rate. 
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Thereafter,  and  up  to  October  26th,  there  was  but  one  change,  namely, 
a  40  per  cent,  raise  in  the  rate.  By  adding  40  per  cent,  to  the  last  pub- 
lished rate  he  determined  the  rate  which  he  named  to  this  defendant 
on  October  28th,  16.8  cents. 

Plaintiff's  witnesses  have  testified  that  there  was  no  present  publish- 
ed rate  on  oil  meal  from  Undercliff  to  New  Woodstock ;  that  oil  meal 
comes  under  the  sixth  grade  of  freight,  and  they  have  figured  out  a 
rate  from  Edgewater  to  New  Woodstock  by  adding  together  local  rates 
on  sixth-grade  freight  between  intermediate  stations  on  connecting 
lines.  There  was  a  published  rate  on  gluten,  a  by-product  of  a  manu- 
facture of  starch  from  corn,  and  certain  other  commodities,  of  17 
cents  between  these  points ;  but  no  published  rate  for  oil  meal.  Plain- 
tiff's witnesses  testified  that,  because  the  com  was  shipped  from  the 
West,  and  then  the  gluten  was  shipped  back,  more  favorable  rates  were 
given  on  gluten  than  on  some  other  commodities  of  the  same  grade; 
otherwise,  the  starch  factories  would  not  be  able  to  compete  in  prices. 
We  are  not  satisfied  with  the  testimony  that  the  rate  on  oil  meal  should 
be  31  cents  or  more,  and  think  the  court  would  have  been  justified  in 
holding  that  17  cents  was  a  proper  rate.  The  defendant  has  not  es- 
tablished that  the  freight  rate  charged,  31  cents  per  100,  was  the  cor- 
rect rate.    The  defendant  was  justified  in  refusing  to  accept  the  meal. 

The  judgment  should  be  affirmed,  with  costs.    AH  concur. 

HENRY  T.  KELLOGG,  J.  (concurring).  An  oral  contract  to 
sell  goods  of  the  value  of  $50  or  upwards  is  not  "enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods,  *  *  *  and  actually 
receive  the  same."  Personal  Property  Law  fConsol.  Laws,  c.  41)  §  85, 
subd.  1,  as  added  by  Laws  1911,  c.  571.  "There  is  an  acceptance  of 
goods,  within  the  meaning  of  this  section,  when  the  buyer,  either  before 
or  after  delivery  of  the  goods,  expresses  by  words  or  conduct  his  assent 
to  becoming  the  owner  of  those  specific  goods."  Personal  Property 
Law,  §  85,  subd.  3,  as  added  by  Laws  1911,  c.  571.  The  contract  sued 
upon  was  for  the  sale  of  goods  of  the  value  of  more  than  $50,  and  was 
not  in  writing.  The  goods  were  shipped  in  a  railway  car  consigned  to 
the  defendant.  It  is  true  that  the  delivery  to  a  common  carrier  of 
goods  sold  ordinarily  vests  title  in  the  buyer.  This  rule,  however,  pre- 
supposes the  existence  of  an  enforceable  contract  of  sale.  It  does  not 
apply  where  the  enforcibility  of  the  contract  depends  upon  subsequent 
receipt  and  acceptance.  Rodgers  v.  Phillips,  40  N.  Y.  519.  In  that 
case  Judge  Daniels  said : 

"He  [the  buyerQ  must  receive  and  retain  the  articles  delivered.  Intending 
thereby  to  assume  the  title  to  them  to  constitute  the  acceptance  mentioned 
in  the  statute;  when  that  has  been  done,  then,  for  the  first  time^  the  void 
contract  becomes  valid  and  obligatory  upon  the  parties  to  it." 

The  proof  is  clear  that  the  defendant  not  only  never  received  the 
goods,  but  that  he  never  accepted  them.  He  wired  the  plaintiff:  "Too 
much  freight,  cannot  accept."  He  afterwards  caused  the  station  agent 
to  send  a  telegram  to  the  plaintiff^  in  which  he  stated  that  the  over- 
charge was  $106.30,  and  that  the  defendant  "will  accept  car  if  check  is 
mailed  at  once."  The  plaintiff  never  mailed  the  check.  This  clearly 
constituted  no  acceptance,  for  an  acceptance  sufficient  to  take  an  oral 
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contract  out  of  the  statute  of  frauds  must  be  unequivocal  and  un- 
conditional. Drake  Hardware  Co.  v.  Dewitt,  142  App.  Div.  192,  126 
N.  Y.  Supp.  868;  Stone  v.  Browning,  68  N.  Y.  598.  It  is  immaterial 
that  the  defendant  may  have  been  mistaken  as  to  the  freight  over- 
charges, and  therefore  may  have  based  his  refusal  to  accept  upon  false 
grounds.  In  the  Stone  Case  the  following  statement  is  quoted  from 
Blackburn  on  Sales,  p.  *23 : 

"I<  be  (tbe  buyer]  refuses  the  goods,  assigning  grounds  false  or  frivolous, 
or  assigning  no  reasons  at  all.  It  is  still  clear  that  be  does  not  accept  tbe 
goods,  and  tbe  question  Is,  not  wbetber  he  ought  to  accept,  but  whether  be 
has  accepted  them." 

The  case  of  Littlejohn  v.  Shaw,  159  N.  Y.  188,  53  N.  E.  810,  is  cited 
for  the  proposition  that,  when  a  purchaser  of  goods  refuses  to  accept 
delivery  on  a  ground  specified,  he  is  deemed  to  have  waived  all  other 
objections.  The  holding  in  that  case  is  merely  to  the  effect  that  a  buyer 
of  goods  under  a  valid  contract  of  sale,  who  rejects  them  as  not  equal 
to  contract  in  certain  particulars,  cannot  afterwards  support  his  re- 
jection by  proof  that  in  other  particulars  they  were  not  equal.  The 
reason  for  this  holding  is  clear.  A  warranty  of  quality,  not  in  writing, 
does  not  survive  acceptance  of  goods  delivered  under  a  contract  of 
sale.  An  acceptance  of  the  goods  is  presumed,  unless  prompt  rejection 
is  made.  Pierson  v.  Crooks,  115  N.  Y.  539,  547,  22  N.  E.  349,  12  Am. 
St.  Rep.  831.  It  naturally  follows  that  in  such  a  case  goods  arc  pre- 
sumed to  be  satisfactory  in  all  other  respects  than  the  particular  respect 
stated  for  rejection.  In  the  Pierson  Case,  Benjamin  on  Sales,  §§  701, 
706,  was  quoted  for  the  following  rule  as  to  the  rejection  of  goods  on 
the  ground  that  they  are  not  equal  to  contract : 

"For  receipt  is  one  thing,  and  acceptance  another ;  but  receipt  will  become 
acceptance,  if  tbe  right  of  rejection  is  not  exercised  within  a  reasonable  time, 
or  if  anything  be  done  by  the  buyer  which  he  would  have  no  right  to  do  unless 
he  were  owner  of  the  gooda" 

Clearly  the  rule  of  the  Littlejohn  Case  has  no  application  here. 
This  is  not  the  case  of  a  person  who  refuses  to  accept  delivery  under 
a  binding  contract ;  it  is  the  case  of  one  not  bound  by  any  contract,  ex- 
.cept  so  far  as  that  contract  has  been  made  valid  by  positive  acceptance. 
The  obvious  difference  between  such  persons  is  that  the  former  is 
bound  by  his  promise  to  accept  unless  he  affirmatively  rejects,  while 
the  latter  is  not  bound  at  all  unless  he  affirmatively  accepts.  There 
has  been  no  affirmative  acceptance  in  this  action  of  any  kind  or  nature. 
There  was  an  expression  of  willingness  to  accept  if  certain  things  were 
done ;  but,  those  things  never  having  been  done,  there  was  never  any 
assent  on  the  part  of  the  defendant  to  become  owner,  which  was  suffi- 
cient to  make  the  contract  sued  upon  an  enforceable  one. 

For  these  reasons,  it  seems  to  me  that  the  judgment  below  should  be 
sustained. 
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(201  App.  Wv.  674)  QOULD  v.  GOULD. 

(Supreme  Court,  Appellate  Diyision,  First  Department.     Jane  9,  1922.) 

1.  Husband  and  wife  ($=>I9(5)— Where  wife  living  apart,  no  obligation  to  support 

tier,  where  guilty  of  unoondoned  adultery. 

A  husband  is  under  no  obligation  to  support  a  wife,  living  apart  from 
him,  where  she  has  been  guilty  of  an  uncondoned  act  of  adultery. 

2.  Pleading  ^=s>290(l)— >Wife,  suing  husband  to  recover  sxpenditures  for  neces- 

saries, held  not  excused  from  serving  verified  reply  to  defense  of  adultery,  on 
ground  answer  would  incriminate  or  expose  to  penalty. 

A  wife,  suing  her  husband  to  recover  expenditures  for  necessaries  while 
living  apart  from  defendant,  is  not  excused  from  serving  a  verified  reply 
to  defenses  alleging  adultery  in  a  foreign  country,  because  of  €ivU  Practice 
Act,  {  248,  entitling  a  pleader  to  omit  a  verification  when  privileged  from 
testifying  concerning  an  allegation  or  denial,  and  section  355,  providing 
that  a  witness  need  not  give  an  answer  tending  to  incriminate  him  or  ex- 
pose him  to  a  penalty;  plaintiff  not  being  liable  to  a  criminal  prosecu- 
tion for  such  offense  In  New  York,  nor  in  such  foreign  country,  where  it 
was  alleged  she  had  already  been  convicted  and  punished  therefor. 

3.  Pleading  ^=9290(1)'— That  reply  to  husband's  defense  of  adultery  might  subject 

wife  to  forfeiture  of  dower  held  no  excuse  for  refusal  to  serve  verified  reply. 
That  a  veriued  reply  to  a  husband's  defense  of  adultery  in  a  wife's  ac- 
tion to  recover  expenditures  for  necessaries  while  living  apart  from  de- 
fendant might  subject  her  to  forfeiture  of  her  right  of  dower  by  affording 
evidence  whereby  she  might  be  divorced  does  not  privilege  her  from  testi- 
fying under  Civil  Practice  Act,  §  355,  so  as  to  excuse  her  from  servmg 
such  reply  under  section  248;  such  fact  being  an  incident  of  the  decree 
dissolving  the  marital  relation,  and  not  the  essential  purpose  of  the  ac- 
tion, though  it  might  subject  her  to  a  civil  action  by  the  husband  for 
divorce. 

4.  Pleading  ^^290(1)— That  reply  to  husband's  defense  of  adultery  miglit  tend  to 

degrade  or  disgrace  wife  no  excuse  for  ralusal  to  serve  verified  reply. 

That  a  verified  reply  to  a  husband's  defense  of  adultery  in  a  wife's 
action  to  recover  expenditures  for  necessaries  while  living  apart  from 
defendant  might  tend  to  degrade  or  disgrace  her  does  not  excuse  her  from 
filing  such  reply,  such  fact  being  relevant  to  the  issue. 

5.  PJeadIng  (d=»290(3)*-Plalhtiff  required  to  reply  to  defendant's  allegations  of 

conviction  of  adultery  In  foreign  country. 

To  simplify  the  issues  and  expedite  the  trial  of  a  wife's  action  against 
her  husband  to  recover  expenditures  for  necessaries  while  living  apart 
from  defendant,  wherein  defendant  set  up  plaintiff's  conviction  of  adul- 
tery in  a  foreign  country,  she  should  be  required  to  serve  a  verified 
reply  to  such  defense  on  defendant's  motion,  as  otherwise  it  would  be 
necessary  for  defendant  to  go  to  the  expense  of  issuing  commissions  to 
take  the  testimony  of  witnesses  In  such  foreign  country  to  prove  facts 
that  plaintiff  possibly  could  not  deny,  and  which  the  production  of  the 
record  on  which  conviction  was  i^tained  would  not  tend  to  prove. 

6.  Evidence  ^=>383(5)--Reoord  of  foreign  eourt.held  not  to  prove  facts  Involved. 

The  record  of  a  French  court  in  a  criminal  prosecution  for  adultery 
does  not  tend  to  prove  the  facte  on  which  conviction  was  obtained,  when 
presented  as  evidence  In  an  action  In  this  state.  . 
Appeal  from  Supreme  Court,  New  York  County. 
Action  by  Edith  Kelly  Gould  against  Frank  Jay  Gould.    From  an  or- 
der of  the  Supreme  Court  denying  defendant's  motion  for  a  verified 
reply  to  separate  defenses,  he  appeals.  'Reversed,  and  motion  granted. 
See,  also,  192  N.  Y.  Supp.  572:  201  App.  Div.  127, 194  N.  Y.  Supp. 
122;  201  App.  Div.  670,  194  N.  Y.  Supp.  745. 

^:s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  a  IndexM 
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Argned  before  CLARKE,  P.  J.,  and  lAUGHUN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

Leonard  &  Walker,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City;  of  counsel,  and  Walter  B.  Walker,  of  New  York  City,  on 
the  brief),  for  appellant. 

Jenks  &  Rogers  and  Eugene  E.  Sperry,  all  of  New- York  City  (Gus- 
tavus  A,  Rogers,  of  New  Y9rk  City,  of  counsd,  and  Gardiner  Conroy, 
of  New  York  City,  and  Harry  L.  Kreeger,  of  Brooklyn,  on  the  brief), 
for  respondent. 

PAGE,  J.  This  is  an  action  by  Edith  Kelly  Gould  against  Frank 
Jay  Gould,  commenced  in  the  month  of  October,  1921,  to  recover  $160,- 
000,  alleged  expenditures  by  the  plaintiiSE  between  April  29,  1918,  and 
Ckrtober  29,  1921,  for  necessaries  while  she  was  living  separate  and 
apart  from  her  husband,  Frank  J.  Gould. 

The  answer  sets  up  various  defenses,  and  the  defendant  has  moved 
that  the  plaintiff  be  required  to  serve  a  verified  reply.  The  court  at 
Special  Term  denied  the  motion  as  to  the  second,  third,  and  fourth  sep- 
arate and  complete  defenses  and  tfie  sixth  and  seventh  partial  defenses, 
but  directed  the  plaintiff  to  serve  an  unverified  reply  to  the  fifth  par- 
tial defense.  The  second  defense  alleged  upon  information  and  belief 
that  during  the  year  1918,  and  prior  to  the  29th  day  of  April,  1918, 
the  plaintiff  committed  adultery  at  times  and  places  unknown  to  de- 
fendant with  a  person  known  by  the  name  of  Cassassus,  and  on  in- 
formation and  belief  that  during  tlie  period  from  the  time  plaintiff 
and  defendant  separated,  on  or  about  April  29,  1918,  to  and  including 
the  month  of  July,  1919,  plaintiff  had  illicit  and  meretricious  relations 
with  said  Cassassus  at  Biarritz,  France,  and  in  the  city  of  Paris, 
France.  The  third  and  fourth  defenses  set  forth  the  facts  upon  which 
the  plaintiff  and  Cassassus  were  convicted  of  the  crime  of  adultery,  not 
alone  upon  the  testimony  of  the  police  official  who  caught  them  in 
flagrante  delicto,  but  also  upon  their  written  confessions.  A  duly 
authenticated  copy  of  the  record  of  the  criminal  proceeding  is  attached 
as  an  exhibit  to  the  answer.  The  fifth  partial  defense  sets  up  the  facts 
in  relation  to  the  atction  for  a  divorce  instituted  in  the  courts  of  France, 
resulting  in  a  judgment  Sissolving  the  marriage  between  the  parties, 
on  the  ground  of  the  adultery  of  the  plaintiff  herein.  The  facts  in  re- 
lation to  this  matter  have  been  fully  stated  in  our  opinions  on  the  ap- 
peals in  the  action  for  divorce.  See  Gould  v.  Gould  (May  5;  1922)  201 
App.  Div.  127,  194  N.  Y.  Supp.  122;  Id.,  201  App.  Div.  670,  194  N. 
Y.  Supp.  745,  decided  herewith.  The  sixth  and  seventh  partial  de- 
fenses by  reference  repeat  a  portion  of  tlie  allegations  of  the  second 
and  all  of  the  allegations  of  the  third  and  fourth  defenses.  The  sixth 
and  seventh  partial  defenses  by  references  repeat  a  portion  of  the  alle- 
gations of  the  second  and  all  of  the  allegations  of  the  third  and  fourth 
defenses. 

[11  The  theory  of  this  action  is  that  the*  defendant  is  imder  obliga- 
tion oy  reason  of  the  marital  relation  to  support  and  maintain  his 
wife.  This  obligation,  however,  only  rests  upon  a  husband  to  support 
a  wife,  who  is  living  apart  from  him  through  no  fault  on  her  part,  and 
who  has  been  faithful  to  her  marriage  vows..  There  is  no  obligation 
on  the  part  of  the  husband  to  support  a  wife  who  has  been  guilty  of 
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an  uncondoned  act  of  adultery.  •  Therefore  the  allegations  of  the  de- 
fenses, if  true,  defeat  the  plaintiff's  right  of  action. 

[2]  The  plaintiff  claims  that  she  cannot  be  required  to  make  reply 
to  these  allegations  under  oath:  (1)  Because. by  section  248  of  the 
Civil  Practice  Act  a  party  is  entitled  to  omit  a  verification : 

"Where  the  party  pleading  would  be  privileged  from  testifying  as  a  witness 
concerning  an  allegation  or  denial  contained  i;i  the  pleading." 

Turning  to  section  355  of  the  Civil  Practice  Act,  the  personal  priv- 
ilege of  a  witness  is  thus  stated: 

"A  competent  witness  shall  not  be  excused  from  answering  a  relevant  ques- 
tion, on  the  ground  only  that  the  answer  may  tend  to  establish  the  fact  that 
be  owes  a  debt  or  is  otherwise  subject  to  a  civil  suit.  This  provision  does 
not  require  a  witness  to  give  an  answer  which  wlU  tend  to  accuse  himself  of 
a  crime  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does  it  vary  any 
other  rule  respecting  the  examination  of  a  witness." 

The  act  of  adultery  was  alleged  to  have  been  committed  in  France, 
and  therefore  the  plaintiff  would  not  be  liable  to  a  criminal  prosecution 
therefor  in  this  jurisdiction  (Matter  of  Cappeau,  198  App.  Div.  357, 
190  N.  Y.  Supp.  452),  nor  could  she  be  liable  to  a  prosecution  in  France, 
for  it  is  alleged  that  she  has  already  been  convicted  and  punished  for 
the  offense  in  that  country.  Neither  is  it  claimed  that  the  reply  would 
tend  to  expose  her  to  a  penalty. 

[3]  The  plaintiff  does  claim  that  a  reply  might  tend  to  subject  her 
to  a  forfeiture,  in  that  it  would  afford  evidence  whereby  she  might  be 
divorced  and  thus  forfeit  her  right  of  dower.  This,  however,  would 
be  an  incident  of  the  decree  dissolving  the  marital  relation,  and  not 
the  essential  purpose  of  the  action.  The  most  that  could  be  said  is 
that  it  might  subject  her  to  a  civil  action  in  favor  of  the  husband  for 
a  divorce.  But  that  does  not  privilege  her  from  testifying.  Taylor  v.. 
Jennings,  30  N.  Y.  Super.  Ct.  581,  585. 

[4]  Further,  she  urges  that  the  reply  might  tend  to  degrade  or  dis- 
grace her.  The  facts  sought  to  be  admitted  or  denied  are  relevant  to 
the  issue ;  therefore  this  affords  no  excuse.  Taylor  v.  Jennings,  supra ; 
Meyer  v.  Mayo,  173  App.  Div.  199,  201,  159  N.  Y.  Supp.  405. 

[5,  B]  If  true,  these  facts  which  are  alleged  in  the  defenses  are  a 
complete  bar  to  her  action.  As  the  plaintiff  correctly  says,  the  produc- 
tion of  the  record  in  the  criminal  case  in  the  court  of  France  would  not 
tend  to  prove  the  facts  upon  which  that  conviction  was  obtained.  It 
will  therefore  be  necessary  for  the  defendant  to  go  to  the  expense  of 
issuing  commissions  to  take  the  testimony  of  various  witnesses  in 
France  to  prove  facts  that  plaintiff  possibly  could  not  truthfully  deny. 
In  order  to  simplify  the  issues,  and  expedite  the  trial  of  the  action,  the 
plaintiff  should  be  required  to  reply  to  the  allegations  of  the  defenses 
under  oath.  The  Order  should  therefore  be  reversed,  and  the  motion 
granted. 

Order  reversed,  and  motion  granted,  without  costs.     All  ccxictu*. 
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(201  App.  Div.  670)  . 

^         -a^yp  ^A>    w;  GOULb  V.  GOULD. 

» 
(Supreme  Court,  Appellate  Division,  First  Department.     June  9,  1922.) 

1.  DIvoroe  ^=9327— French  eourt  had  Joritdiotioa  to  grant  divorce  to  rotidont 

of  Now  York,  agalmt  whoa  suit  was  pending  by  defendant  In  same  court. 

Where  a  wife,  against  whom  a  suit  for  divorce  was  brought  in  the 
(^vil  Tribunal  of  YersailleB,  France,  for  adultery  committed  in  France, 
while  both  parties  resided  there,  had  theretofore  sued  for  divorce  in  the 
same  court,  held,  that  she  was  estopped  to  deny  that  oourt^s  ji^risdiction 
of  her  husband's  suit  on  the  ground  that  the  parties'  domicile  was  in 
New  York ;  such  ground  bdUig  inconsistent  with  her  former  position. 

2.  Divorce  «=»327»Fronch  conrts  had  inrlsdictlon  to  grant  divorce  to  hotband  on 

ground  of  adultery  committed  In  Franco  as  against  objection  that  parties* 
domicile  wae  In  New  York. 

The  courts  of  France  had  jurisdiction  of  the  parties  and  subject-matter 
of  a  husband's  suit  for  divorce  on  the  ground  of  adultery  committed  in 
France,  as  against  the  objection  that  the  parties'  domicile  was  in  New 
York,  where  the  parties  had  not  gone  to  Fra9ce  to  procure  a  divorce,  but 
had  lived  there  for  more  than  six  years  before  the  action  was  instituted, 
Jurisdiction  of  defendant's  person  was  acquired  by  personal  service  of 
process  witldn  the  court^s  territorial  Jurisdiction,  and  defendant  appeared 
and  contested  the  action;  adultery  being  a  ground  for  divorce  in  New 
•  York. 

3.  Divorce  ^s»62( I)— Courts  of  "matrimonial  domlolle"  have  Jurisdiction  of  ac- 

tion for  divorce  for  offense  committed  therein. 

While  a  man  can  have  but  one  domicile,  it  does  not  necessarily  follow 
that  he  and  his  wife  may  not  establish  a  different  matrimonial  domicile, 
the  courts  of  which  have  jurisdiction  of  an  action  for  divorce  for  the  com- 
mission of  an  offense  therein;  ^'matrimonial  domicile"  being  the  place 
where  a  husband  and  wife  have  established  a  home,  in  which  they  reside  in 
the  relation  of  husband  and  wife,  and  where  the  matrimonial  contract  is 
being  performed. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  series.  Domicile.] 

4.  Divorce  ^b9326— Decree  of  French  court  granting  divorce  for  adultery  does 

■ot  contravene  public  poiioy  of  New  Y4rk. 

A  decree  of  a  French  court  granting  a  divorce  to  a' husband  on  the 
ground  of  the  wife's  adultery  in  that  country  did  not  contravene  the 
public  policy  of  the  state  of  New  York ;  the  offense  being  one  for  which 
the  laws  of  New  York  would  grant  a  divorce. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Edith  Kelly  Gould  against  Frank  Jay  Gould.  From  an 
order  of  the  Supreme  Court,  granting  defendant's  motion  for  judgment 
on  the  pleadings  dismissing  the  complaint  on  the  merits,  and  from  a 
judgment  on  such  order,  plaintiff  appeals.    Affirmed. 

See,  also,  192  N.  Y.  Supp.  572;  201  App.  Div.  127,  194  N.  Y.  Supp. 
122 ;  201  App.  Div.  674,  194  N.  Y.  Supp.  742. 

Argued  before  CLaRKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL. 
and  GREENBAUM,  JJ. 

Jenks  &  Rogers  and  Eu^ne  E.  Sperry,  all  of  New  York  City  (Almet 
F.  Jenks,  of  New  York  City,  of  counsel,  and  Gustavus  A.  Rogers  and 
Gardiner  Conroy,  both  of  New  York  City,  and  Harry  L,,  Kreeger,  of 
Brooklyn,  on  the  brief),  for  appellant. 

^»For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key>Namberea  Dlgesti  ft  Indexes 
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Leonard  &  Walker,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City,  of  counsel,  and  Walter  B/Walfcer,  of  New  York  City,  on 
the  brief),  for  respondent. 

PAGE,  J.  We  passed  on  most  of  the  contentions  of  the  appellant  in 
the  present  appeal  upon  the  appeal  from  the  order  granting  counsel 
fee.  to  enable  the  plaintiff  to  prosecute  this  appeal.  Gould  v.  Gould 
(May  5,  1922)  201  App.  Div.  127,  194  N.  Y.  Supp.  122.  Therefore  it 
is  only  necessary  to  consider  such  arguments  advanced  on  this  appeal 
as  were  not  disposed  of  on  the  former  appeal. 

[1]  The  appellant  claims  that  the  Civil  Tribunal  of  Versailles  could 
not  (itain  jurisdiction  to  grant  a  decree  of  divorce  because  it  appeared 
in  the  recitals  thereof  that  Frank  J.  Gould  was  domiciled  at  Tarrytown, 
United  States,  and  residing  temporarily  at  Maison  Lafitte,  5  Avenue 
Picard.  The  question  of  jurisdiction,  on  the  ground  that  the  domicile 
of  the  parties  was  Tarrytown  in  the  state  of  New  York,  was,  raised  in 
the  court  of  first  instance'  and  there  overruled,  for  the  reason  that  the 
objection  to  the  jurisdiction  was  not  raised  at  the  first  opportunity, 
which  was  when  plaintiff  was  summoned  for  conciliation.  If  the  final 
<lecision  had  rested  on  this  ground,  we  should  have  been  compelled  to 
hold  that  the  question  of  jurisdiction  was  improperly  disposed  of  by  the 
French  courts.  On  appeal,  however,  the  Cour  d'Appel  de  Paris,  in 
sustaining  the  jurisdiction  of  the  court,  placed  its  decision  on  an  en- 
tirely different  ground.  Before  Mr.  Gould  brought  his  suit  for  di- 
vorce, Mrs.  Gould  had  herself  begun  a  suit  for  divorce  against  him  in 
the  same  Civil  Tribunal  of  Versailles,  and  obtained  the  preliminary 
order  enabling  her  to  proceed  according  to  the  law  and  practice  of  the 
courts  of  France.  The  Cour  d'Appel  held  that  the  position  taken  by 
Mrs.  Gould  was  inconsistent  with  the  conclusions  by  which  she  denies 
the  competency  of  the  French  judges ;  that  by  first  beginning  herself 
a  divorce  proceeding  before  the  ^ourt  of  Versailles,  she  manifested  at 
the  very  start. of  the  conflict  her  intention  to  put  herself  under  the 
French  jurisdiction ;  that  she  persisted  in  that  intention  when  her  hus- 
band brought  suit  against  her  by  safeguarding  by  formal  reservations 
her  right  to  renew,  in  the  form  of  a  countersuit,  her  own  divorce  case; 
and  concludes: 

"Considering  that  in  keeping  the  Jurisdiction  of  the  case,  the  court  rests 
upon  the  ground  that  the  divorce  proceeding  is  hased  upon  acts  of  adnlterj 
committed  in  France,  and  that  the  said  court  correctly  found  that,  as  the 
wrongs  invoked  were  connected  with  the  sojourn  of  the  married  'couple  in 
France,  the  French  courts  were  properly  qualified  to  pass  upon  them.'* 

[2]  The  appellant  contends,  however,  that  the  common-law  theory 
of  private  international  law  is  that  the  marital  status  of  the  parties 
can  be  adjudicated  only  by  the  courts  of  the  jurisdiction  wherein  the 
parties  are  domiciled ;  that  residence  or  the  place  where  the  offense  is 
committed  is  immaterial.  In  the  cases  cited  by  the  appellant  the  ques- 
tion of  domicile  of  the  parties  arose  because  the  defendant  was  not  serv- 
ed personally  within  the  jurisdiction,  and  have  little  force  as  precedents, 
where  personal  service  of  process  was  made  within  the  territorial  ju- 
risdiction of  the  court  or  the  defendant  appeared  in  the  action  either 
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personally  or  by  attorney,  except  the  case  of  Andrews  v.  Andrews,  188 
U.  S.  14,  23  Sup.  Ct.  237,  47  L.  Ed.  366,  in  which  the  husband,  who 
was  a  citizen  of  the  state  of  Massachusetts,  went  to'a  foreign  state  for 
the  purpose  of  securing  a  divorce  and  without  acquiring  a  bona  fide 
domicile,  an  action  was  instituted  and  the  wife  appeared  by  attorney, 
pursuant  to  an  agreement  on  the  part  of  the  wife  to  consent  to  a  decree 
of  divorce  for  desertion  in  such  foreign  state,  although  that  was  not 
recognized  as  a  cause  for  divorce  in  Massachusetts.  Thereafter  the 
husband  died  and  the  wife  claimed  the  right  to  administer  the  estate. 
The  statutes  of  Massachusetts  provided  that — 

"A  divorce  decreed  In  another  state  or  country  according  to  the  laws  there- 
of by  a  conrt  having  Jurisdiction  of  the  canse  and  of  both  the  parties,  shaU 
be  vaUd  and  effectual  in  this  commonwealth;  but  If  an  inhabitant  of  this 
commonwealth  goes  into  another  state  or  coontry  to  obtain  a  divorce  for  a 
cause  which  occurred  here  while  the  parties  resided  here,  or  for  a  cause  which 
would  not  authorize  a  divorce  by  the  laws  of  this  conmion wealth,  a  divorce 
so  obtained  shall  be  of  no  force  or  effect  in  this  commonwealth."  Pub.  Stat 
^lass.  1882,  p.  817.  c.  146.  S  41 :  2  Rev.  Laws  Mass.  1002.  c.  152,  %  85,  p.  1857 
now  2  Gen.  Laws  Mass.  1921,  p.  2247,  c.  208,  §  89. 

The  Supreme  Court  of  the  United  States  held,  as  the  state  of  Massa- 
chusetts has  exclusive  jurisdiction  over  its  citizens  concerning  the  mar- 
riage tie  and  its  dissolution,  and  consequently  the  authority  to  prohibit 
them  from  perpetrating  a  fraud  upon  the  law  of  their  domicile  by  tem- 
porarily sojourning  in  another  state  and  there  procuring  a  decree  of 
divorce  without  acquiring  a  bona  fide  domicile,  upon  grounds  which 
do  not  permit  a  divorce  in  Massachusetts,  the  courts  of  that  state  were 
not  required  by  section  1  of  article  4  of  the  United  States  Constitution 
to  give  faith  and  credit  to  the  decree  of  the  foreign  state,  against  the 
public  policy  of  the  state  of  Massachusetts  as  expressed  in  its  statutes. 
The  distinctions  between  that  case  and  the  instant  case  are  obvious.  In 
this  case  the  parties  did  not  go  to  France  for  the  purpose  of  procuring 
a  divorce.  They  had  lived  there  for  more  than  six  years  before  the  ac- 
tion was  instituted.  The  offense  which  constituted  the  cause  of  action 
was  committed  there.  Jurisdiction  of  the  person  of  the  defendant  was 
not  acquired  by  appearance,  but  by  personal  service  .of  the  process 
within  the  territorial  jurisdiction  of  the  court.  The  decree  was  not  by 
default ;  the  defendant  appeared  and  contested  the  action.  Finally  the 
decree  was  rendered  for  a  cause  that  would  be  sufficient  therefor  in  the 
state  of  New  York.  See  Code  Civ.  Proc.  §  1756  et  seq.,  now  Civil 
Practice  Act,  §  1147  et  seq.  In  my  opinion,  the  courts  of  Frgnce  had 
jurisdiction,  not  alone  of  the  person,  but  also  of  the  subject-matter  of 
the  action. 

[J]  The  domicile  of  Frank  J.  Gould  for  the  purpose  of  succession 
to  his  property  was  in  Tarrytown,  state  of  New  York.  While  it  is  true 
that  a  man  can  have  but  one  domicile,  it  does  not  necessarily  follow 
that  the  husband  and  wife  may  not  establish  a  matrimonial  domicile 
different  from  that  of  the  husband.  This  is  recognized  in  those  cases 
where  the  husband  has  abandoned  the  matrimonial  domicile  and  gone 
to  another  state  and  there  established  his  domicile.  In  theory,  the 
domicile  of  the  husband  is  the  domicile  of  the  wife,  and  yet,  if  the  wife 
remains  in  the  matrimonial  domicile,  it  is  the  court  of  the  latter  that 
has  jurisdiction  to  dissdve  the  marriage' tie,  and  not  that  of  the  hus- 
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band's  new  domicile.  Haddock  v.  Haddock,  201  U.  S.  562,  570,  26 
Sup.  Ct.  525,  50  If.  Ed.  867,  5  Ann.  Cas.  1.  In  the  cases  of  Atherton 
V.  Atherton,  181  U  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed.  794,  and  Thomp- 
son V.  Thompson,  226  U.  S.  551,  33  ^up.  Ct.  129,  57  L.  Ed.  347,  the 
court  emphasized  the  fact  that  the  courts  of  the  state  of  the  matrimo- 
nial domicile  had  jurisdiction  as  against  those  of  the  state  where  one  of 
the  parties  had  established  a  domicile. 

These  cases  relate,  to  be  sure,  to  the  question  of  jurisdiction,  where 
one  of  the  parties  had  left  the  matrimonial  domicile.  But  nevertheless 
"they  demonstrate  that  there  can  be  a  pergonal  domicile  distinct  from 
the  matrimonial  domicile.  The  matrimonial  domicile,  in  my  c^inion, 
may  be  defined  to  be  the  place  wher^  a  husband  and  wife  have  estab- 
lished a  home,  in  which  they  reside  in  the  relation  of  husband  and  wife. 
It  is  the  place  where  the  marital  contract  is  being  performed ;  and  al- 
though one  party  or  the  other  may  abandon  the  relation  and  leave  the 
jurisdiction,  nevertheless  the  res  remains  in  the  place  where  the  con- 
tract was  last  being  performed.  In  the  case  under  consideration  the 
parties  had  established  a  home  in  Paris,  France,  and  lived-  in  that  home 
for  five  years  as  man  and  wife.  The  wife  left  this  home,  but  not  the 
city.  Therefore  Paris,  France,  was  the  last  matrimonial  domicile.  This 
fact,  in  conjunction  with  the  commission  of  the  offense  in  that  country, 
^ave  the  courts  of  France  jurisdiction  of  the  subject-matter  of  the  ac- 
tion. 

[4]  The  decree  of  the  courts  of  France  does  not  contravene  the  pub- 
lic policy  of  this  state.  In  fact,  the  decree  of  the  court,  taking  into 
consideration  the  nationality  of  the  parties,  recites  that  the  offense  is 
one  for  which  the  laws  of  the  state  of  New  York  would  grant  a  di- 
vorce. For  the  foregoing  and  the  reasons  stated  in  our  former  opin- 
ion, the  court  at  Special  Term  properly  granted  the  defendant's  mo- 
tion for  judgment  on  the  pleadings,  and  for  judgment  dismissing  plain- 
tiff's complaint  "upon  the  merits,  on  the  ground  that  the  plaintiff  here- 
in was  not  at  the  time  of  the  commencement  of  this  action  the  wife  of 
the  defendant  herein." 

The  order  and  judgment  should  therefore  be  affirmed,  with  costs. 
AH  concur.  ' 

018  Misc.  Rep.  791) 

\  i^       y     ^  ,        REZZEMINI  V.  BROOKS  et  al. 

(Supreme  Court,  Trial  Term,  Albany  County.    March,  1922.) 

1.  WIII8#(S=d439— intention  of  testatrix  governs  eonstniction. 

The  supreme  test  of  construction  is  tiie  intention  of  the  testatrix. 

2.  Wills  <&=»44l— To  be  oonstruea  witli  reference  to  ciroumstances. 

Each  will  must  he  read  and  construed  with  r^erence  to  its  peculiar 
provisions  and  to  the  circumstances  attendant  on  its  making. 

3.  Wills  ^=s>487(2)— Extrlnslo  evidence  as  to  surroundina  circumstances  properly 

considered  in  construction. 

Extrinsic  evidence  as  to  surrounding  circumstances  and  conditions  of 
the  testator  and  the  subject  of  his  bounty  is  properly  considered,  to  aid 
in  the  construction  of  his  will. 

4.  Wills  ^s»452— Blood  relatives  favored  In  construction. 

Of  equally  probable  interpretations  of  a  will,  that  should  be  adopted 
which  prefers  those  of  the  blood  of  the  testatrix  to  strangers. 

.  4^3»For  Qtkw  QBMm  ■•e  wxaa  topie  ft  KKT-NUMBBa  In  aU  Kof -Mumbend  91ge6to  ft  Xnftaxei 
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5.  Wlll«  4^684(2)— Beneficiary  held  entltloil  to  support  from  principal  and  in- 
come, ttotwitlntattding  indopendent  reeouroes. 

Where  testatrix  gare  all  her  property  in  trust,  to  pay  the  iBCome  to  her 
insane  son  during  the  term  of  hie  life,  and  on  his  death  to  pay  the 
principal  to  others,  further  providing  "If  the  income  from  my  estate  shall 
be  insufficient  for  the  proper  support  of  my  said  son,  then  and  In  that 
event,  I  authorize  and  empower  my  said  trustee  to  expend  so  much  of 
the  principal  thereof  as  may  he  necessary  for  that  purpose,"  the  son  was 
entitled  to  receive  the  entire  cost  of  his  proper  support,  payable  from 
the  principal,  notwithstanding  that  he  had  other  independent  resources. 

Action  by  Louis  J.  Rezzemini,  as  committee  of  the  person  and  estate 
of  John  M.  W.  Durant,  an  incompetent  person,  against  Roelif  H. 
Brooks,  as  executor  of  and  trustee  under  the  will  of  Eliza  W.  Durant, 
deceased,  and  others.    Judgment  for  plaintiff, 

Louis  J.  Rezzemini, -of  Albany,  for  plaintiff. 

Visscher,  Whalen,  Loucks  &  Murphy,  of  Albany,  for  defendant 
Roelif  H.  Brooks. 

Russel  S.  Johnson,  of  New  York  City,  guardian  ad  litem,  for  John 
and  Emily  F.  Brooks, 

STALEY,  J.  Eliza  W.  Durant  died  in  the  city  of  Albany  on  the 
19th  day  of  August,  1918.  She  left  her  surviving  John  M.  W.  Durant, 
her  only  son  and  heir  at  law.  Her  last  will  and  testament  was  dated 
May  8, 1918,  and  admitted  to  probate  by  the  surrogate  of  Albany  coun- 
ty, September  24,  1918.  At  the  time  of  the  execution  of  the  will  in 
question  the  testatrix  was  between  70  and  80  years  of  age.  Her  son  was 
an  absolute  imbecile  and  paralytic,  about  44  years  of  age.  About  one 
year  prior  to  the  death  of  his  mother,  and  previous  to  the  making  of  her 
will,  John  M.  W.  Durant  had  been  adjudged  mentally  incompetent,  and 
a  committee  of  his  person  and  estate  appointed. 

The  testatrix,  by  her  will,  gave  all  of  her  property  in  trust  to  her 
executor,  to  pay  the  income  arising  from  her  estate  to  her  son  during 
the  term  of  his  life,  and  upon  his  death  "to  pay  the  principal  of  my 
estate,  or  so  much  thereof  as  may  then  remain,"  to  the  infant  defend- 
ants.   Her  will  by  a  subsequent  clause  provided : 

"If  the  income  from  my  estate  shall  he  Insufficient  for  the  proper  support  of 
iny  said  son,  then  and  in  that  event,  I  authorize  and  empower  my  said  trustee 
to  expend  so  much  of  the  principal  thereif  as  may  be  necessary  for  that  pur- 
pose." ' 

The  plaintiff  herein  seeks  a  judgment  directing  the  defendant  trus- 
tee to  pay  over  to  him  out  of  the  principal  of  the  estate  an  amount  equal 
to  the  difference  between  the  cost  of  the  support  of  the  son  of  the  tes- 
tatrix since  her  death  and  the  income  received  during  that  period  from 
her  estate.  No  question  is  raised  as  to  the  amount  expended  by  the 
committee  during  that  period  being  necessary  for  the  proper  support 
of  the  incompetent.  It  is  also  established  by  the  facts  in  the  case  thaj 
the  income  which  the  incompetent  received  during  that  period  from  his 
separate  property,  a  trust  estate  of  his  father's  and  from  the  estate 
of  his  mother,  was  more  than  sufficient  to  defray  the  cost  of  his  prop- 
er support. 

^E»For  other  oaftef  see  Mine  topic  ft  KEY-NUMBBR  tn  aU  Key-Numbered  DiaesU  Hi  Indezee 
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The  only  question  here  is  whether  the  incompetent  is  entitled  to  re- 
ceive under  tfie  will  of  his  mother  the  entire  cost  of  his  proper  support, 
payable  from  the  principal  of  her  estate,  if  the  income  thereof  is  in- 
sufficient, independent  of  his  other  resources  or  the  income  therefrom. 
Did  the  testatrix  by  her  will  intend  that  her  son  be  supported  out  of 
her  estate,  income  and  principal,  or  was  it  her  intention  that  the  ap- 
plication of  the  principal  of  her  estate  to  that  purpose  should  be  au- 
thorized only  as  his  absolute  necessity  for  proper  support  required? 

[1,  2]  The  supreme  test  of  construction  is  the  intention  of  the  testa- 
trix. It  is  a  trite  saying  that  no  will  has  a  brother.  Each  will  must  be 
read  and  construed  with  reference  to  its  peculiar  provisions,  and  to 
the  circumstances  attendant  upon  its  making.  Central  Trust  v.  Egles- 
ton,  185  N.  Y.  23,  29,  77  N.  E.  989.  Recourse  to  the  principal  of  this 
estate  for  the  support  of  the  life  beneficiary,  by  liie  language  of  the  will, 
is  subject  only  to  the  test  or  condition  of  the  insufficiency  of  income 
from  this  estate  for  proper  support,  and  limited  to  such  amount  as  may 
be  necessary  for  that  purpose.  The  obvious  and  clear  intent  of  the 
testatrix  is  a  direction  to  pay  her  son  the  income  from  her  estate, 
and,  if  such  income  so  paid  shall  be  insufficient  or  inadequate  for 
his  proper  support,  then  such  support  shall  be  provided  by  use  of  the 
principal,  but  such  use  is  limited  to  such  amount  as  may  be  required 
for  that  purpose.  It  is  the  insufficiency  of  the  income  from  her  estate, 
and  not  the  insufficiency  of  the  income  received  by  the  son  from  other 
sources,  which  authorizes  and  directs  the  expenditure  of  the  princi- 
pal fund  for  the  support  of  her  son.  The  limiting  or  qualifying  in- 
fluence of  the  word  "necessary"  does  not  relate  to  the  purpose,  but  to 
the  amount  to  be  applied  for  the  stated  purpose,  which  is  the  proper 
support  of  the  son. 

[3]  While  extrinsic  evidence  as  to  the  surrounding  circumstances 
and  conditions  of  the  testatrix  and  the  subject  of  her  bounty  is  prop- 
erly considered,  to  aid  in  the  construction  of  her  will,  such  evidence 
here  creates  no  conflict  with  the  plain  purport  of  the  language  of  the 
will.  The  testatrix  was  a  widow,  living  alone  with  her  only  child,  who 
was  helpless  and  incompetent.  She,  better  than  any  one,  knew  his 
need,  and  her  controlling  desire  and  anxiety  was  to  provide  for  him 
after  she  was  gone.  She  declared  that  he  was  the  only  person  on  earth 
she  had  any  interest  in  or  cared  an)^ing  about.  The  trusteeing  of  her 
property  was  a  natural  course,  because  of  the  incompetency  of  her  son, 
and  the  provision  for  the  remaindermen  a  legal  necessity  under  such 
circumstances.  It  was  her  right  to  bequeath  all  her  property  to  her 
only  and  unfortunate  son,  and  this  is  what  she  intended  to  do  and  did 
do,  except  as  she  limited  the  amount  to  his  needs  for  support.  If  he 
needed  it  all,  he  was  to  have  it  all.  If  a  part  was  left  after  his  earthly 
needs  and  comfort  were  provided  for,  it  was  to  go  to  the  infant  re- 
maindermen. The  adoption  of  this  form  of  bequest  and  the  language 
employed  therefor  in  no  way  qualified  or  subordinated  the  purpose  of 
her  will,  which  is  instinct  with  the  intent  to  have  her  property  used 
for  the  benefit  of  her  son,  as  that  benefit  might  be  measured  by  his 
needs,  and  to  leave  to  the  remaindermen  what  was  left  if  anything. 

[4]  It  is  well  settled  that,  of  equally  probable  interpretations  of  a 
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will,  that  should  be  adopted  which  prefers  those  of  the  blood  of  the 
testatrix  to  strangers.  Wood  v.  Mitcham,  92  N.  Y.  375-379;  New 
York  Life  Insurance  &  Trust  Co.  v.  Viele,  161  N.  Y.  11,  22,  55  N.  E. 
311,  76  Am.  St.  Rep.  238;  Matter  of  Edie,  117  App.  Div.  310,  313,  102 
N.  Y.  Supp.  424;  Morgan  v.  Sanborn,  225  N.  Y.  454,  461,  122  N.  E. 
696;  Matter  of  WerHch,  230  N.  Y.  516,  520,  130  N.  E.  632.  In  Mat- 
ter of  Edie,  117  App.  Div.  313,  102  N.  Y.  Supp.  426  (3d  Department), 
Chester,  J.,  said: 

"Even  though  the  contention  of  the  appeUant«  with  respect  to  the  construc- 
tion of  this  wiU  ia  equally  as  probable  as  the  construction  we  choose  to  give 
it,  nevertheless  we  are  required  to  conatrue  it  as  we  cU>  under  the  well-settled 
rule  that,  where  a  will  is  capable  of  two  interpretations,  the  one  should  be 
adopted  which  pr^era  those  of  the  blood  of  the  testator  to  strangers." 

Similar  provisions  in  other  wills  have  received  judicial  construction, 
granting  necessary  support  and  maintenance  from  the  principal  of  es- 
tates where  the  beneficiaries  have  other  property  or  means  of  support. 
Forman  v.  Whitney,  2  Abb.  Ct.  App.  Dec.  163-166;  Holden  v.  Strong, 
116  N.  Y.  471-475,  22  N.  E.  960;  Manning  v.  Sheehan,  75  Misc.  Rep. 
374,  Z77,  133  N.  Y.  Supp.  1006;  Matter  of  Riley,  4  Misc.  Rep.  33&-341, 
24  N.  Y.  Supp.  309 ;  Stewart  v.  Cuyler,  17  Barb.  482-487.  In  Holden 
V.  Strong,  116  N.  Y.  471,  22  N.  E.  961,  at  page  475,  Haight,  J.,  said : 

*'We  fully  agree  with  the 'trial,  court  in  its  construction  of  the  will,  that 
the  plaintiff  is  entitled  to  his  support  and  maintenance  according  to  his  con- 
dition in  life,  even  though  he  may  be  able  to  support  himself  by  his  own  exer- 
tions. We  do  not  understand  that,  In  order  to  receive  the  benefit  of  the  provi- 
sions of  the  will.  It  Is  necessary  for  him  to  remain  idle  and  refrain  from  all 
personal  exertion,  neither  does  the  fiact  that  he  is  frugal  and  saving,  and  has 
accumulated  a  fund  which  he  bad  deposited  in  the  bank,  deprive  him  of  the 
right  to  the  support  provicied  for  him." 

[5]  No  authority  has  been  called  to  n^  attention  where  the  right 
of  a  beneficiary  to  receive  from  the  principal  of  a  trust  fund  an  amount 
necessary  for  his  support  and  maintenance  has  been  held  to  be  less 
than  the  actual  or  reasonable  cost  of  that  support,  because  of  his  pos- 
session of  other  property  or  other  means  of  support,  and  his  enjoyment 
of  the  principal  held  for  that  purpose  regulated  or  restricted  by  his 
necessities  established  after  the  use  of  other  property. 

The  defendant  trustee  in  this  case  apparently  accepted  the  trust  be- 
stowed upon  him  by  this  testatrix  against  his  will,  and  only  because  she 
wished  him  to  do  so.  The  cestui  que  trust  has  suflfered  no  discomfort, 
nor  been  deprived  of  any  actual  need  or  care.  There  is  no  basis  here  for 
the  slightest  inference  or  insinuation  that  the  trustee  has  been  actuated 
by  any  degree  of  selfish  concern,  because  his  children  have  been  named 
to  receive  the  residue  of  this  estate.  He  has  been  indifferent  to  their 
interest,  and  desirous  to  perform  his  duty  under  the  letter  and  intent 
of  his  trust.  As  an  officer  of  the  court,  it  was  not  only  his  right,  but 
his  duty,  in  case  of  a  doubt  as  to  his  proper  course,  to  receive  the  di- 
rection of  the  court  in  the  premises. 

Judgment  may  therefore  be  entered  in  favor  of  the  plaintiff  in  ac- 
cordance with  the  findings  and  conclusions  of  law  made  herewith. 
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BLAKESLEE  v.  SOTTILE. 

(Supreme  Court,  Special  Term,  New  York  County.  April,  1922.) 

t.  Trnsts  ^s»23t(t)— Trustee  fer  holder  of  corporate  stock,  procuring  for  aa« 
other  corporation  in  which  he  Is  interested  the  renewal  of  a  contract  with 
the  former,  Is  liable  for  loss. 

An  action  lies  against  one  occupying  the  position  of  a  trustee  for  the 
holder  of  corporate  stock,  if  he  procures  for  anotlier  corporation  in  which 
he  is  financially  interested  the  renewal  of  a  contract  which  is  the  main 
hasis  of  the  business  of  the  former  corporation,  though  the  contract  with 
the  former  corporation  contains  no  right  of  renewal  or  enforceable  obliga- 
tion on  the  part  of  its  contractor  to  continue  the  relation. 

2.  Trusts  4=>  1 79— Trustee  of  corporate  stock  held  to  be  under  duty  to  procure  re- 

newal of  old  contract,  which  had  but  nine  months  to  run  after  they  assumed 
control. 

Where  a  corporation's  contract  had  but  nine  months  to  run  from  the 
time  the  trustee  for  a  stodcholder  assumed  control,  his  du^  consisted,  not 
alone  in  conserving  the  assets  during  the  period  of  incumbency,  but  he  was 
charged  with  reasonable  diligence  in  an  attempt  to  secure  the  basic  means 
of  carrying  on  the  business  of  the  corporation. 

3.  Trusts  <$=9232— Stockholder  has  cause  of  action  against  trustee  for  Injury  by 

trustee's  violation  of  duty  to  keep  corporation  a  living  entity. 

Where  the  trustee  of  the  stock  of  a  corporation,  whose  undertaking  and 
duty  it  was  to  see  that  the  corporation  was.  kept  a  living  entity,  violated 
his  duty  by  consenting  to,  aiding,  and  conniving  at  its  extirpation,  the 
beneficiary  as  an  individual  has  a  cause  of  action  against  the  trustee  for 
Injuries  received  through  his  act. 

4.  Trusts  ^=>366(2)— Beneficiary  need  not  include  other  stockholders  In  action 

against  her  trustee  for  neglect  of  duty. 

Failure  of  a  stockholder  to  include  other  stoclsliolders  as  parties  plain- 
tiff or  defendant  does  not  invalidate  plaintiflTr  cause  of  action  against  a 
trustee  of  the  stock  of  a  corporation  who  has  violated  his  duty  to  keep  the 
corporation  a  living  entity,  as  each  of  the  parties  whose  interests  have 
been  affected  has  an  individual  remedy,  in  so  far  as  t^e  value  of  his  stock 
has  been  depreciated  by  the  conduct  of  the  defendant. 

5.  Pleading  <&=»48— Setting  forth  facts  sufficient  for  some  equitable  remedy  Is  sufl- 

dent. 

It  is  sufficient  for  a  pleading  that  it  sets  forth  facts  to  which  some 
equitable  remedy  may  be  applied. 

Action  by  Louise  J.  Blakeslee  against  Santo  Sottile.  On  motion  for 
judgment  on  the  pleadings.    Motion  denied. 

O'Gorman,  Battle,  Vandiver  &  Levy,  of  New  York  City  (Isaac  H. 
Levy,  of  New  York  City,  of  counsel),  for  plaintiff. 

David  M.  Neuberger,  of  New  York  City,  for  defendant 

McAVOY,  J.  The  defendant,  with  two  others,  wer«  the  sole  direc- 
tors of  the  Blakeslee  Cadillac  Company,  which  was  a  distributor  of 
Cadillac  motor  cars  in  the  northern  New  Jersey  territory,  and  had  been 
such  for  About  10  yeafs  prior  to  1920.  It  had  established  a  large  busi- 
ness. The  profits  during  1919  exceeded  $100,000.  The- husband  of 
plaintiff  had  been  the  owner  of  this  business  prior  to  his  death,  and 
when,  after  his  death,  the  business  and  the  property  employed  therein 
became  the  possessior  of  plaintiff  and  her  sister,  a  compjiny  known  as 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  IndezM 
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the  Blakeslee  Cadillac  Company  was  incorporated  to  take  over  the 
business  and  property  theretofore  conducted  by  plaintiffs  husband. 
The  capital  stock  issued  for  the  transfer  of  the  said  business,  its  con- 
tracts, and  its  property,  was  divided  between  the  plaintiif,  her  sister,  the 
defendant,  Edward  I.  Edwards,  and  Marshall  Van  Winkel.  The  last 
three  named  became  the  holders,  as  trustees,  of  $225,000  of  the  stock, 
which  was  the  property  of  tl^e  plaintiff  and  her  sister.  Business  was 
conducted  by  the  trustees  from  April,  1920,  until  February  1,  1921 ; 
defendant  being  the  active  manager  of  the  business  and  in  actual  charge 
of  the  purchase  and  sale  of  motor  cars. 

On  December  31,  1920,  the  agreement  with  the  Cadillac  ^otor  Car 
Company  expired  by  its  terms,  and  it  is  alleged  that  the  defendant  in- 
duced that  company  not  to  continue  the  agency  of  the  Blakeslee  Cadil- 
lac Company,  and  persuaded  it  not  to  renew  its  contract  with  that  com- 
pany, but  to  enter  into  an  agreement  for  the  sale  of  Cadillac  motor  cars 
for  the  identical  territory  which  had  been  the  field  of  operation  of  the 
company  in-  which  plaintiff  owned  so  large  a  number  of  shares  of  stock 
with  a  new  corporation  called  the  Jersey  City  Cadillac  Company,  pro- 
moted by  the  defendant,  and  whose  organization  was  fomented,  car- 
ried out,  and  connived  at  through  his  efforts  and  procurement.  This 
conduct  of  the  defendant  is  asserted  to  be  such  a  violation  of  his  duty  as 
a  trustee  for  the  plaintiff  and  as  an  officer  and  director  and  stockholder 
of  the  Blakeslee  Cadillac  Company  as  to  render  him  liable  to  account 
to  the  plaintiff  as  his  cestui  que  trust  for  the  loss  of  the  business  and 
^ood  will  which  such  conduct  brought  about  to  the  Blakeslee  Cadillac 
Company  and  for  such  profits  as  accrued  to  him  out  of  the  new  com- 
pany, which  he  organized  to  take  over  the  former  company's  contracts, 
by  reason  of  his  breach  of  trust. 

[1-31  The  plaintiff  does  not  bring  this  action  on  behalf  of  the  other 
stockholders  and  for  the  account  of  the  corporation,  as  a  derivative 
action,  but  sues  individually,  for  the  loss  accruing  to  her  personally, 
because  of  the  impairment  of  the  company's  business  by  which  her  in- 
vestment value  in  the  corporation  has  been  greatly  depreciated.  The 
point  which  goes  to  the  real  merit  of  the  action  is :  Will  an  action  lie 
against  a  person  occupying  the  situation  of  the  defendant  as  trustee 
of  the  stock  .of  a  corporation,  if  he  procures  for  another  corporate  body 
in  which  he  is  financially  interested  the  renewal  of  a  contract  which 
was  the  main  basis  of  the  business  of  the  former  company,  although 
the  contract  with  the  former  company  contained  no  right  of  renewal  or 
enforceable  obligation  on  the  part  of  its  contractor  to  continue  the  rela- 
tion ?  I  do  not  doubt  but  that  equitable  considerations  of  the  duty  of  a  . 
trustee  would  compel  his  actine*  in  good  faith  in  connection  with  a 
renewal  of  the  contract,  and  the  situation  here  was  such  as  to  indicate 
a  duty  upon  his  part  to  do  nothing  detrimental  to  the  prospect  of  re- 
newal, even  though  it  was  legally  unenforceable.  The  contract  had  but 
nine  months  to  run  from  April  1,  1920,  when  the  trustees  assumed  con- 
trol. Presumably  those  whom  they  chose  as  directors  would  be  in 
office  at  least  for  the  year  ensuing.  Their'  duty  consisted,  not  alone  in 
conserving  the  assets  durine:  the  period  of  their  incumbency,  but  they 
were  charged  with  reasonable  diligence  in  an  attempt  to  secure  the  basic 
194N.y.S.--18 
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means  of  carrying  on  the  business  of  the  corporation  after  the  running 
period  of  the  contract  with  the  Cadillac  Company  had  expired. 

The  defendant  was  a  director  and  trustee  under  the  contract^  by 
which  he  accepted  the  trusteeship  of  the  stock.  It  was  his  undertaking, 
and  therefore  his  duty,  to  see  tliat  the  corporate"  body  was  kept  a  living 
entity.  He  violated  this  duty  by  consenting  to,  aiding,  abetting,  and 
conniving  at  its  extirpation.  That  the  corporation  may  have  a  suit 
against  him  by  virtue  of  his  relation  to  it  does  not  deprive  plaintiff  of 
her  right  against  him  for  the  injury  which  she  sustains  through  his 
breach  of  his  contract  with  her.  Doubtless  the  corporation  may  sue 
him  for  hife  wrong  committed  upon  it.  Unquestionably  the  corporation 
may  have  him  account  for  profits  derived  through  his  misfeasance  as 
to  it.  None  of  these  considerations  affect  the  right  of  the  plaintiff  to 
be  reimbursed  in  such  damage  as  she  may  have  suffered  for  such  wrong 
as  runs  against  her  personally  through  her  contract  with  the  defendant. 
It  may  be  difficult  to  determine  to  what  extent  the  plaintiff's  stock  has 
been  depreciated  by  the  failure  of  the  defendant  to  perform  his  con- 
tract, but  the  difficulty  does  not  defeat  the  right  of  action.  I  see  no 
difficulty  in  the  application  of  the  rule  that,  where  the  wrongful  acts  are 
not  only  wrongs  against  the  corporation,  but  are  also  violations  by  the 
wrongdoer  of  a  duty  arising  from  contract  or  other  obligation,  and 
owing  directly  by  him  to  the  stockholders,  that  an  individual  action 
m^y  be  maintained,  regardless  of  the  fact  of  a  corporate  right  to  main- 
tain an  action  for  relief  in  its  behalf. 

[4,  5]  The  alleged  defect  in  the  complaint,  which  is  founded  upon 
the  failure  to  include  the  four  other  stockholders^  as  parties  plaintiff 
or  defendant,  does  not  invalidate  the  cause  of  action.  Each  of  these 
parties  whose  interests  have  been  affected  has  his  individual  remedy, 
in  so  far  as  his  stock  holdings  have  been  depreciated  by  the  conduct  of 
the  defendant.  There  is  no  nonjoinder  of  essential  parties  for  a  de- 
termination of  the  right  set  forth  in  this  complaint.  Whether  or  not 
the  precise  remedies  demanded  in  the  complaint  may  all  be  allotted  to 
the  plaintiff  is  something  which  will  be  a  matter  for  formulation  in  the 
final  decree,  and  is  not  now  necessary  to  consider.  It  is  sufficient  for 
a  pleading  that  it  sets  forth  facts  to  which  some  equitable  remedies  may 
be  applied. 

Motion  for  judgment  on  the  pleadings  denied.    Ordered  accordingly. 


PROGRESSIVE  CREDIT  UNION  v.  CRYSTAL  et  al. 

(Supreme  Court,  Appellate  Term,  Slrst  Department    Jime  27,  1922.) 

Bills  and  notes  ^=s>526— Evidence  held  not  to  eupport  finding  that  Indorser  had 
notice  of  maker's  default. 

In  an  action  against  an  indorser  on  a  note,  erfJence  held  insaffident 
to  support  a  finding  that  proper  notice  of  maker's  default  was  given. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 
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Action  by  the  Progressive  Credit  Union  against  Israel  Crystal  and 
others.  Judgment  for  plaintiff,  and  defendants  appeaj.  Reversed,  and 
new  trial  ordered. 

Argued  June  term,  1922^  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Lewin  &  Scherer,  of  New  York  City  (Edward  Scherer,  of  New  York 
City,  of  counsel),  for  appellant. 

Abraham  Midonick,  of  New  York  City,  for  respondent. 

McCOOK,  J.  Plaintiff  sues  the  maker  and  indorsers  of  a  demand 
note  for  $500,  and  only  the  defendant  Bienenfeld,  an  indorser,  ap- 
pears to  defend.  The  defense  is  failure  to  give  defendant  Bienenfeld 
proper  notice  of  the  maker's  default.  Judgment  wa?  rendered  below 
for  the  full  amount  sued  for,  and  defendant  appeals. 

The  note  was  made  June  26,  1921,  and  $50  was  paid  on  account  Au- 
gust 30,  1921.  About  two  weeks  later  pa3anent  of  the  balance  was  de- 
manded of  the  maker,  who  defaulted,  and  defendant  was  not  given 
any  written  notice  until  and  except  by  letter  of  November  1,  1921, 

The  plaintiff  having  utterly  failed  to  prove  its  case,  an  adjournment 
was  granted  at  its  request,  and  an  opportunity  given  to  produce  one 
Silverberg,  who  testified  that  at  a  time  about  the  middle  of  September, 
which  he  could  not  more  definitely  fix,  he  orally  notified  defendant  of 
the  maker's  default,  apparently  in  the  latter's  presence,  and  that  the 
defendant  then  said>  "I  will  try  to  insist  that  Mr.  Crystal  makes  his 
payments."  Even  this  belated  and  unsatisfactory  evidence  was  elicited 
by  leading  questions  still  further  affecting  its  vsdue. 
•  At  almost  the  end  of  the  case  the  court  saud : 

"That  is  not  notice  of  dishonor  of  the  note.  You  hare  discharged  thia  man 
by  not  giving  him  notice.'* 

After  this  statement  it  is  not  surprising  that  defendant  did  not 
think  it  worth  while  to  resume  the  stand  and  contradict  Silverberg,  or 
to  ask  on  his  part  a  further  adjournment  to  call  the  maker. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


HERBEN  REALTY  GORPORATION  v.  BREITMAN. 

(Supreme  Court,  Api)ellate  Term,  First .  Department     June  29,  1922.) 

Landlord  aod  tenant  ^=>200(  1 1/2)— Tenant  having  lease  of  apartment  house,  re- 
maining In  possession  of  certain  rooms  under  housing  laws,  not  holdng  over 
as  lessee  of  apartment  building. 

Where  tenant  waa  in  possession  of  premises  with  28  apartments  under  a 
lease  expiring  February  28,  and  before  the  date  gave  up  possession 
of  all  the  premises,  except  an  apartment  occupied  by  his  family,  his  re- 
maining in  possession  of  them  under  permission  given  by  the  housing  laws 
was  not  a  holding  over  as  lessee  within  the  meaning  of  the  statute. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict, 

Action  by  the  Herben  Realty  Corporation  against  Bamet  Breitraan. 
From  a  final  order  of  the  Municipal  Court,  entered  on  a  verdict  di- 
rected for  landlord  plaintiff,  defendant  tenant  appeals.  Reversed  and 
directed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Horowitz,  Riedler  &  Hurwitz,  of  New  York  City  (Charles  Horo- 
witz, of  New  York  City,  of  counsel),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (Eli  S.  Wolbarst,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  Prior  to  the  end  of  February,  1922,  the  tenaiit  was 
in  possession  of  premises  135-137  Eldridge  street,  being  a  building  six 
stories  in  height,  with  28  apartments  and  4  stores,  under  a  lease  and 
renewal  thereof  expiring  February  28th.  On  or  before  that  date  the 
tenant  gave  up  possession  of  all  of  the  premises  except  an  apartment  of 
five  rooms,  which  apartment  he  and  his  family  occupied  as  a  dwelling, 
and  the  landlord  accordingly  collected  the  rents  of  all  the  tenants,  ex- 
cept that  of  the  tenant  herein,  for  the  month  of  March,  1922. 

The  trial  court,  upon  the  direction  of  a  verdict,  granted  a  final  order 
to  the  landlord  for  the  possession  of  the  premises,  on  the  ground  that 
the  tenant  held  over  on  March  1st  after  the  expiration  of  his  term;  the 
order  further  providing  that  the  tenant  should  not  be  required  to  give 
possession  of  the  five-room  apartment.  We  think  the  decision  was  er- 
roneous. The  tenant  did  not  hold  over  as  lessee  after  February  28th. 
On  that  date  he  recognized  the  fact  that  his  rights  as  lessee  terminat- 
ed, and  -after  that  date  he  remained  in  possession  of  the  five-room 
dwelling  only,  not  as  a  holdover  or  trespasser,  but  under  the  permis- 
sion given  by  the  housing  laws.  His  limited  possession  after  the  expi- 
ration of  the  term  being  thus  lawful,  and  not  dependent  upon  the  terms 
of  tihe  lease,  he  was  not  holding  over  after  the  expiration  of  his  term, 
within  the  meaning  of  the  statute,  and  the  proceeding  should  have  been 
dismissed. 

Final  order  reversed,  with  $30  costs,  and  final  order  directed  to  be 
entered  in  favor  of  the  tenant,  dismissing  the  proceeding,  with  costs. 


(201  Arp.  Div.  611) 

M.  P.  BERGLAS  MFQ.  CO.  v.  PADDLEFORD. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1922.) 

1.  Sales  4e=;>53( 2)— Whether  oorrespondenoe  amounted  to  contract  held  for  eoart. 

Whether  correspondence  relative  to  the  purchase  of  lumber  amounted  to 
a  complete  contract  for  the  sale  and  delivery  thereof  held  for  the  court. 

2.  Frauds,  statute  of  ^=s>l  13(2)— In  absence  of  part  payment  or  delivery  of  goods 

sold,  thore  must  bo  written  memorandum  Including  all  terms  of  oontraot. 

Where  the  buyer  has  made  no  part  payment,  and  no  goods  have  been 
delivered,  there  must  be  a  written  note  or  memorandiun,  Induding  all 
the  terms  of  the  completed  contract,  to  satisfy  Personal  Property  Law,  | 
85. 
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3.  Sales  ^s»32— Correspondenoe  held  not  to  oonotltute  contract* 

Correspondence  lield  not  to  show  a  completed  contract  of  sale  of  lumber. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  for  breadi  of  contract  to  sell  and  deliver  lumber  by  the  M. 
P.  Berglas  Manufacturing  Company  against  Jesse  F.  Paddleford. 
From  a  judgment  on  a  verdict  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  T.,  and  RICH,  KELI<Y,  JAY- 
COX,  and  YOUNG,  JJ. 

Edward  P.  Lyon,  of  New  York  City,  for  appellant. 

Horace  G.  Marks,  of  New  York  City  (Samuel  Kahan,  of  New  York 
City,  on  the  brief),  for  respondent. 

KELLY,  J.  The  case  turns  upon  the  question  whether  the  plaintiff 
proved  a  valid,  enforceable  contract  by  which  defendant  agreed  to  sell 
and  plaintiff  to  purchase  certain  lumber  at  a  price  fixed.  The  defend- 
ant denied  the  contract.  If  made  at  all,  it  was  by  correspondence  be- 
tween the  parties  in  the  spring  of  1919;  the  plaintiff  corporation  hav- 
ing its  office  in  Brooklyn,  and  the  defendant  residing  in  Norwich,  N. 
Y.  The  correspoj-idince  consisted  of  four  letters,  printed  in  the  rec- 
ord, and  we  think  tl.ey  do  not  measure  up  to  the  requirements  of  a  com- 
pleted contract.  There  was  an  inquiry  from  defendant  whether  plain- 
tiff cared  to  buy  "some  oak  that  I  am  getting  out;  there  will  be  about 
150,000  feet  of  red  oak  and  some  white  oak" — with  a  request  that  plain- 
tiff should  make  an  offer : 

"Let  me  know  what  you  will  give  for  same  delivered  at  your  plant  In  Nor- 
wich, either  green  or  dry." 

To  this  plaintiff  responded  by  a  letter  in  which  it  asked  whether  de- 
fendant would  be  able  to  saw  the  lumber  to  specified  sizes,  and  plain- 
tiff asked  defendant  to — 

'•advise  the  writer  by  return  mail  what  you  will  acceif)t  this  order  for,  c<mi- 
fdderlng  that  we  will  take  the  160  M  which  you  have  to  offer." 

To  this  the  defendant  replied  on  May  21,  1919: 

"I  will  sell  the  oak  for  ?35  per  M  delivered  at  your  Norwich  plant  and  saw 
to  your  order." 

To  this  the  plaintiff's  manager  or  superintendent  replied,  by  a  letter 
dated  May  31,  1919,  as  follows: 

"In  reply  to  your  letter  under  date  of  May  21st,  I  have  taken  the  matter 
up  with  our  Brooklyn  office,  and  have  been  authorized  to  place  an  order 
with  you  for  150,000  feet  of  log  run  oak,  sawed  to  our  order.  The  writer 
would  like  very  much  to  talk  to  you  in  reference  to  this  before  you  start  saw- 
ing, and  if  you  are  going  to  be  in  Norwich  any  time  soon  kindly  advise  me 
to  that  effect ;  otherwise,  I  wiU  come  up  there  to  see  you.'' 

No  part  of  the  lumber  was  delivered  by  defendant  to  plaintiff,  and 
no  demand  for  delivery  appears  to  have  Been  made  until  late  in  the 
month  of  DecenJber,  1919.  In  the  meantime  the  market  price  of  lum- 
ber had  advanced  rapidly.  In  April  and  May,  1919,  the  date  of  the 
letters,  it  was  $35  per  1,000,  while  in  December  it  had  advanced  to  $90 

^SsFor  other  cmm  tee  Mine  topio  a  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeets  A  ludezee 


Digitized  by 


Google 


758  194  NEW  YORK  SUPPLEMENT  |  (Sup.  Ct. 

to  $110  per  1,000.  The  plaintiff  explains  the  delay  in  demanding  de- 
livery by  the  claim  that  in  the  ordinary  course  it  would  have  been  some 
months  before  defendant  could  saw  the  timber  and  make  deliveries: 
but  it  appeared  in  the  evidence  that  defendant  was  sawing  wood  and 
making  deliveries,  that  in  July  and  August,  1919,  he  sold  some  of  his 
lumber  to  one  Risley,  in  Norwich,  and  that  in  October,  1919,  plaintiff 
bought  some  of  this  identical  lumber  from  Risley,  paying  therefor  at 
the  rate  of  $50  per  1,000  feet. 

The  defendant  moved  to  dismiss  the  complaint  at  the  end  of  plain- 
tiff's case  in  chief,  and  renewed  the  motion  at  the  close  of  the  testi- 
mony; but  the  learned  trial  justice  denied  the  motions,  and  left  it  to 
the  jury  to  say  whether  the  minds  of  the  parties  met,  together  with  the 
question  of  damages.    The  jury  found  a  verdict  for  plaintiff  for  $850.^ 

[1,  2]  We  think  that  on  the  evidence  here  the  question  whether  the 
correspondence  amounted  to  a  contract  was  for  tiie  court.  Brady  v. 
Cassidy,  104  N.  Y.  147,  10  N.  E.  131 ;  Dwight  v.  Germania  Life  Ins. 
Co.,  103  N.  Y.  341,  8  N.  E.  654,  57  Am.  Rep.  729.  The  defendant  in 
his  answer  pleaded  the  statute  of  frauds.  Personal  Property  Law 
(Consol.  Laws,  c.  41)  §  85,  as  added  by  Laws  1911,  c.  571.  The  plain- 
tiff having  made  no  part  payment,  and  none  of  the  lumber  having  been 
delivered,  there  must  be  a  written  note  or  memorandum  of  the  Sieged 
contract ;  and  the  writing  must  include  all  the  terms  of  the  completed 
contract.  Poel  v.  Brunswick- Balke-Collender  Co.,  216  N.  Y.  310,  110 
N.  E.  619;  Wilson  v.  Lewiston  Mill  Co.,  150  N.  Y.  314,  44  N.  E.  959. 
55  Am.  St.  Rep.  680;  Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209,  39  N.  E. 
75,  29  L.  R.  A.  431,  43  Am.  St.  Rep.  757;  Brown  v.  N.  Y.  C.  R.  R. 
Co.,  44  N.  Y.  79;  Spielvogel  v.  Veit,  197  App.  Div.  804,  189  N.  Y. 
Supp.  899. 

[3]  The  plaintiff's  letter  of  May  31,  1919,  quoted  above,  does  not 
accept  defendant's  offer  in  the  letter  of  May  21st.  Plaintiffs'  manager 
says  he  has  taken  the  matter  up  with  plaintiff,  "and  has  been  author- 
ized to  place  an  order  with  you  for  150,000  feet  of  log  run  oak,  sawed 
to  our  order."  He  does  not  place  the  order ;  he  says  He  is  authorized 
to  place  it.  He  mentions  "log  run"  oak,  which,  according  to  the  evi- 
dence, is  a  selected  or  higher  grade  than  the  ordinary  "mill  run,"  which 
describes  the  timber  as  cut ;  and  plaintiff's  manager  or  superintendent, 
in  the  letter  of  May  31,  1919,  expressly  states  that  he  desires  an  in- 
terview with  defendant  "before  you  start  sawir^."  No  such  interview 
took  place.  Defendant  went  on  about  his  business,  sawing  and  deliv- 
ering timber.  No  word  was  heard  from  plaintiff  until  tfie  letter  of 
December  27th,  in  which  they — 

"respectfully  wish  to  refer  to  our  order  dated  May  Slst  placed  by  our  Mr.  R. 
F.  Chafefi  In  compliance  with  your  offer  of  May  21st.  We  would  sincerely 
thank  you  if  you  wUl  kindly  advise  us  how  soon  we  may  expect  delivery  of 
fhis  material,*'  etc. 

In  the  meantime,  in  July  and  August,  defendant  had  sawed  and  sold 
lumber  to  Risley,  at  Norwich,  and  in  October  Risley  had  sold  the  same 
lumber  to  plaintiff's  representative  in  Norwich  at  $50  per  1,000  feet, 
$15  per  1,000  feet  over  the  price  at  which  plaintiff  now  asserts  it  had 
purchased  the  lumber  from  defendant  Oii  the  whole  case  we  think 
the  plaintiff  failed  to  prove  a  completed  enforceable  contract.    If  the 
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price  of  lumber  had  dropped  after  May*  1919,  so  that  ul  Deceitiber  it 
could  be  obtained  on  the  market  at  one-half  tihe  May  price,  we  think 
the  defendant  would  have  had  great  difficulty  in  collecting  the  May 
price  from  the  plaintiff,  on  the  assertion  that  these  four  letters  made 
out  a  completed  contract. 

The  judgment  should  be  reversed  on  tfie  law  and  facts,  and  a  ne; 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.    All  cone 


% 


(201  App.  Dlv.  690) 

PIGNATELLI  v.  SUN  PRINTING  &  PUBLISHING  ASS'N. 

(Supreme  Court,  Appellate  DiTislon,  Second  Department.    June  9,  1922.) 

1.  Libel  and  slander  c=>86(2)— In  absence  of  Innuendo,  only  meaning  appearing  to 

casual  reader  considered. 

Where  there  is  no  innuendo  hi  complaint  in  a  libel  action,  the  article 
can  be  assigned  no  meaning  except  that  wliich  appears  to, the  casual 
reader  on  its  face. 

2.  Libel  and  slander  ^s»97— Domvrrer  admits  falsity  and  maliolousness. 

Allegations  In  complaint  in  libel  action  that  the  article  is  false,  untrue, 
and  published  mallMously  are  admitted  by  demurrer. 

3.  Libel  and  slander  ^=>54— Publication  of  fact  that  royal  son-in-law  quit  humble 

work  not  libelous,  If  true. 

If  true,  it  was  not  libelous  to  publish  an  article  that  one  who,  claiming 
connection  with  royalty,  married  the  daughter  of  a  successful  American 
business  man  and,  summoned  to  work  by  his  father-in-law  began  ut 
the  foot  of  the  ladder,  continued  to  work  one  day,  defied  his  "democratic** 
father-in-law  and  "Jumped  hb9  job,"  and  gave  labor  the  "raKz,"  the  spirit 
of  the  article  slangy,  written  to  amuse  by  a  ludicrous  description  not 
alone  making  it  libelous,  though  such  an  avtlde  was  Ubelous,  11  false. 

4.  Libel  and  slander  ^=^5— Malice  Inferable  from  falsity. 

Malice  is  inferable  from  falsity  in  a  published  article. 

Appeal  from  Special  Term,  Nassau  County, 

Action  by  Ludovic  Pignatelli  against  the  Sun  Printing  &  Publishing 
Association  for  libel.  From  an  order  denying  a  motion  of  plaintiff  for 
judgment  on  the  pleadings,  and  granting  that  of  defendant,  and  sustain- 
ing defendant's  demurrer  to  the  sufficiency  of  the  complaint,  and  grant- 
ing to  defendant  judgment  dismissing  the  complaint  (118  Misc.  Rep. 
168,  193  N.  Y.  Supp.  581),  plaintiff  appeals.  Order  reversed  on  the 
law,  motion  of  the  defendant  for  judgment  on  pleadings  denied,  and 
motion  of  plaintiff  for  judgment  granted,  with  leave  to  defendant  to 
withdraw  the  demurrer  and  answer  over  upon  payment  of  costs. 

Argued  before  BLACKMAR,  P,  J.,  and  KELLY,  MANNING, 
KELBY,  and  YOUNG,  JJ. 

John  Patterson,  of  New  York  City  (Herbert  C.  Brinckerhoff,  of 
New  York  City,  on  the  brief),  for  appellant. 

Archibald  R.  Watson,  of  New  York  City  Qohn  M.  Harrmgton,  of 
New  York  City,  on  the  brief),  for  respondent. 
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BLACKMAR,  P.  J.  On  the  29th  of  January,  1921,  Acre  appeared 
m  the  Evening  Sun,  published  by  defendant,  an  article  concernii^ 
plaintiff  in  the  following  words: 

"Prince  PlgnateUl  Jumpe  Job. 
^  ••Tires  of  Moving  Furniture  in  Hotel  of  Father-in-Law  Watera 

1^  "(Special  Dispatch  to  Tike  Sun.) 

"Atlantic  City,  Jan.  29. — Prince  Ludovic  Pignatelli  d'Aragon,  scion  of  a 
royal  house,  is  in  revolt  against  work.  It  became  known  to-day  tiiat  the 
descendant  of  a  great  house  of  Spain  has  defied  his  democratic  father-in-law, 
G.  Jason  Waters,  Managing  Director  of  the  Ambassador  Chain  of  Hotels. 

"The  Prince  leaped  lightly  from  the  lowest  rung  of  the  ladder  by  which 
the  father  of  his  wife  sought  to  have  him  mount  to  knowledge  of  the  modem 
hotel  business  and  generally  gave  labor  the  razz.  At  present  the  Prince  is 
Undisposed'  at  the  Merrick,  L.  I.,  home  of  his  father-in-law,  and  developments 
will  be  awaited  with  interest  by  society,  and  followers  of  society,  in  this  and 
many  other  cities. 

"So  far  a  deep  pall  of  silence  enwraps  the  members  of  the  Waters  fiimily 
who  are  here,  and  so  far  as  is  known  the  Prince  is  not  making  any  statements 
/or  publication.  It  is  known,  however,  that  the  recently  widely  heralded 
visit  to  this  city  made  by  Prince  Pignatelli  and  his  wife,  who  was  Miss  Ruth 
Waters,  was  not  so  nrach  in  the  nature  of  a  pleasant  seashore  outing  as  a 
personal  answer  to  a  message  from  the  father-in-law,  summoning  the  Prince 
to  the  Hotel  Ambassador  here  to  receive  an  ultimatum ;  also  it  is  known  that 
for  the  time  the  father-in-law  prevailed,  and  that  the  Prince  went  to  New 
York,  where  he  entered  into  service  in  the  New  Ambassador  Hotel,  'assisting' 
in  the  department  devoted  to  the  laying' of  carpets  and  the. placing  of  furni- 
ture. 

"Prince  Jumps  His  Job, 

"But  the  Prince  has  quit.  House  records  turned  in  to  Mr.  Waters,  as 
manager  of  the  hotel  chain,  showed  that  his  royal  son-in-law  had  jumped  the 
Job,  and  further  inquiry  by  wire  revealed  the  fact  that  he  had  retired  to  the 
Waters  Long  Island  home,  and  had  announced  to  Managing  Director  Waters, 
as  employer  and  relative  at  law,  that  he  would  not  return  to  it" 

Then  follow  statements  of  the  prominence,  skill,  and  success  of  the 
father-in-law,  and  under  the  heading  "Of  International  Import"  is  the 
statement  that — 

"International  social  Importance  is  given  to  the  devdlopmaats  In  the  effort 
of  Mr.  Waters  to  make  a  hotel  man  out  of  Prince  Pignatelli  by  the  connec- 
tions of  the  Waters  family  with  both  American  and  foreign  aristocracy.'* 

Then  follows  a  record  of  these  aristocratic  connections  and  a  com- 
parison of  the  plaintiff  with  his  brother-in-law,  "who  has  given  no  in- 
dication of  belief  that  real  work  might  lower  him  in  the  eyes  of  society." 
The  article  then  continues : 

"At  the  Hotel  Ambassador,  Fifty-f^rst  street  and  Park  avenue,  which  is 
one  of  the  lines  of  hotels  managed  by  6..  Jason  Waters,  father-in-law  of  Prince 
Pignatelli,  it  was  said  to-day  that  the  iPrince  had  worked  there  for  a  week, 
helping  to  distribute  the  furniture  which  was  being  moved  into  the  hotel  Arom 
a  warehouse. 

"The  Prince  operated  a  small  hand  truck,  on  which  pieces  of  furniture 
were  carried.  His  week  of  labor  ended  last  Saturday,  when  he  informed  some 
of  his  coworkers  that  be  was  going  to  Atlantic  City  for  the  week-end.  The 
Prince  did  not  return  to  his  job  on  Monday,  although  the  task  of  distributing 
the  furniture  in  the  hotel  was  by  no  means  finished.  Whether  his  faUure  to 
return  predicates  a  decision  on  his  part  to  quit  work  aUogetiier,  nobody  at 
the  hotel  was  able  to  say." 
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[1]  There  is  no  innuendo,  and  the  article  cait  be  assigned  no  mean- 
ing, except  that  which  appears  to  the  casual  reader  upon  its  face.  Mor- 
rison V.  Smith,  177  N.  Y.  366,  69  N.  E.  725. 

[2-4]  The  complaint  alleges  that  the  article  is  false,  untrue,  and 
published  maliciously,  and  this  is  admitted  by  the  demurrer.  We  must 
assume,  therefore,  that  every  statement  in  the  article,  except  that 
plaintiff  is  of  so-called  noble  birth,  being  the  Prince  of  Aragon,  is  false. 
It  is  not  a  question  whether  the  truth,  dressed  out  in  language  calcu- 
lated to  excite  mirth  and  entertain  newspaper  readers,  is  libelous ;  but 
whether  this  article,  by  means  of  false  statements  of  facts,  holds  the 
plaintiff  up  to  public  ridicule  and  contempt.  If  it  does,  plaintiff's  repu- 
tation is  injured,  and  it  is  libelous.  Right  thinking  men  certainly  con- 
demn and  hold  in  contempt  one  who,  claiming  connection  with  royalty, 
marries  the  daughter  of  a  successful  American  business  man,  and, 
summoned  to  work  by  his  father-in-law,  begins  at  the  foot  of  the 
ladder  to  labor  with  his  hands,  continues  to  work  one  week,  defies  his 
■"democratic"  father-in-law,  and  in  the  language  of  the  article,  "jimips 
Ws  job'*  and  gives  labor  the  "razz."  If  these  allegations  of  fact  are 
true,  the  publication  of  them  does  not  injure  his  reputation ;  if  they  are 
false,  he  is  libeled. 

The  spirit  of  the  article,  slangy,  written  to  amuse  by  a  ludicrous  de- 
scription of  incidents  in  the  life  of  a  private  individual,  which  are  of 
no  concern  to  the  public,  does  not  alone  make  it  libelous.  It  is  the  false 
statement  of  facts  that  injures  the  reputation  of  the  plaintiff  by  making 
him  ridiculous.  It  is  not  pleasant  to  be  laughed  at,  and  although  un- 
warranted violations  of  the  privacy  of  life  of  individuals,  who  are  not 
asking  for  public  suffrage  or  seeking  notoriety,  are  not,  I  regret  to  say, 
actionable,  yet  malicious  falsity  in  a  statement  of  facts  subjecting  a 
private  individual  to  ridicule,  scorn,  or  contempt  is  actionable,  and 
malice  is  inferable  from  falsity.  Triggs  v.  Sun  Printing  &  Pub.  Assn., 
179  N.  Y.  144,  71  N.  E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep.  841,  1 
Ann.  Cas.  326.  , 

In  my  opinion  the  article  is  libelous  and  the  order  should  be  re- 
versed on  the  law,  with  $10  costs  and  disbursements ;  the  motion  of 
defendant  for  judgment  on  the  pleadings  denied;  and  the  motion  of 
plaintiff  for  judgment  granted,  with  $10  costs,  with  leave  to  defendant 
to  withdraw  the  demurrer  and  answer  over  upon  payment  of  costs 
within  twenty  days  after  the  entry  of  the  order  hereon.  All  concur. 


RUBENSTEIN  v.  LUBELSKY. 

(Supreme   Court,  Appellate  Term,   First  Department.     June  29,   1922.) 

•  Courts  ^=:> 1 90 (4)— Directions  In  order  as  to  service  lield  not  to  affect  time  to 
appeal  from  Municipal  Court. 

Where  an  appeal  was  taken  more  than  20  days  after  entry  of  order  ap- 
pealed from,  the  direction  In  the  order  for  service  of  a  copy  thereof  with 
notice  of  entry  upon  plaintiff  s  attorney  could  not  operate  to  suspend  the 
running  of  the  20-dAy  period  under  Municipal  Court  Code,  §  156,  and  such 
appeal  will  be  dismissed. 

^=5»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Hannah  Rubenstein  against  William  Lubelsky.  From  an 
order  opening  the  default  of  defendant,  plaintiff  appeals.    Dismissed'. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Rosenberg  &  Rosenberg,  of  New  York  City,  for  appellant, 
Craig  &  Craig,  of  .New  York  City,  for  respondent. 

PER  CURIAM.  As  the  appeal  was  taken  more  than  20  days  after 
the  entry  of  the  order  appealed  from,  and  the  direction  in  the  order 
for  service  of  a  copy  thereof  with  notice  of  entry  upon  the  landlord's 
attorney  could  not  operate  to  suspend  the  running  of  the  20-day  period 
(Municipal  Court  Code  [Laws  1915,  c.  279]  §  156),  the  appeal  must  be 
dismissed,  with  $10  costs. 

Appeal  dismissed,  with  $10  costs. 


(U8  Misc.  Bep.  486) 

137  EAST  66TH  STREET,  Ino^  v.  LAWRENCE  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1922.) 

L  Landlord  and  tenant  ^=>200(l  1/2)— Landlord  cannot  raoovor  more  than  a  roa- 
sonable  rent  for  period  covered  by  the  housing  lawe. 

Where  lease  of  apartment  was  made  to  L.  and  D.  for  a  term  ending 
September  30,  1920,  and  the  landlord  on  April  26,  1920,  leased  the  same 
apartment  to  C.  for  three  years  from  October  1,  1920,  at  $4,500,  and  on 
June  11, 1920,  L.  and  D.  were  notified  of  the  new  tenancy  but  continued  in 
possession  until  June  80, 1921,  when  they  abandoned  the  premises,  and  C, 
though  given  notice  of  vacancy,  refused  to  enter  into  possession  of  apart- 
ment, paying  no  rent,  held,  that  plaintiff  was  not  entitled  to  recover  more 
than  a  reasonable  rent  for  the  period  covered  by  the  ''housing  laws,"  and 
in  no  event  against  L.  and  D.  for  any  time  subsequent  to  October  1,  1921. 

2.  Landlord  and  tenant  ^=3>230(l)-^oniplaint  construed  as  setting  forth  a  elaini 
against  two  defendants  as  statutory  tenants  for  reasonable  rent  during  ocen- 
pancy  and  a  cause  against  a  third  for  rent  reserved  in  the  lease,  alleged  to  be 
reasonable. 

A  complaint  against  L.,  D.,  and  C.  in  form  warranted  by  Civil  Practice 
Act,  S  211,  alleging  as  first  cause,  after  setting  forth  several  leases,  that 
no  part  of  a  fair  and  reasonable  rent  for  certain  period,  or  $4,000,  bad 
been  paid  by  L.  and  D.,  and  that  plaintiff,  being  in  doubt  as  to  those  from 
whom  he  is  entitled  to  redress,  brings  the  action  under  section  213  to 
determine  such  questions  and  the  extent  of  liability,  and  finally  that  there 
was  due  and  owing,  either  from  O.  or  from  L.  and  D.  as  tenants  to  plain- 
tiff, a  certain  sum  with  interest  on  monthly  installments  for  vacancy 
period,  and  for  second  cause  the  same  facts  and  adding  that  plaintiff  en- 
deavored to  lease  again  the  apartment  to  reduce  the  losses  and  damages, 
but  was  able  to  obtain  only  $4,200  a  year  alleging  amount  of  damage,  and  • 
his  third  cause  was  for  brokerage  commission  paid  on  C.'s  lease,  and  a 
fourth  cause  for  injuries  to  premises  by  occupancy  by  defendants  L.  and 
D.,  held  that,  regardless  of  the  pleader's  doubt,  the  first  cause  undertook 
to  set  forth  a  claim  against  L.  and  D.,  at  least  as  statutory  tenants  for 
reasonable  rent  during  the  time  of  occupancy  and,  also  a  cause  against 
C.  for  rent  reserved  in  his  lease,  alleged  to  be  reasonable. 

^s9For  other  cases  see  same  topic  A  KET-NUMBER  in  ^11  Key-Numbered  Digests  &  Indesea 
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3.  Pleading  «=s>364C3)*Motioii  for  striking  out  irrelevant  and  Impertinent  alle- 

gations of  00 m plaint  franted. 

In  view  of  the  inartificial  form  of  a  complaint,  held,  that  a  motion  of 
one  defendant,  equivalent  to  an  omnibus  motion  under  Civil  Practice  Act, 
§  117  to  strike  from  the  first  cause  all  references  to  another  defendant, 
should  be  granted,  because  of  irrelevancy,  impertinency,  and  prejudicial 
tendencies. 

4.  Dismissal  and  nonsuit  ^=»47--Com plaint  for  holding  over  dismissed  as  to  one 

of  the  defendants,  because  not  stating  cause  of  action  against  him. 

In  a  landlord's  action  against  tenants  holding  over  after  beginning  of 
term  of  other  defendant  leeaee  where  causes  of  action  alleged  no^  cause 
against  one  of  those  holding  over,  it  will  be  dismissed  as  against  him,  but 
not  as  to  the  other  defendant,  against  whom  they  set  forth  a  cause  of 
action. 

5.  Action  <s=x>50( I)— Unrelated  causes  of  action  against  one  of  several  defendants 

should  not  he  united  in  same  complaint. 

In  a  landlord's  action  against  tenants  for  T&ai  a  fourth  cause  of  ac* 
tion,  entirely  unrelated  to  preceding  cause  against  one  of  defendants, 
should  not  be  united  with  it  in  the  same  complaint,  In  view  of  Civil  Prac- 
tice Act,  §  258,  and  Civil  Practice  Rule  102. 

Action  by  137  East  66th  Street,  Inc.,  against  Louisa  C.  Lawrence  and 
others.  On  motion  to  strike  out  certain  parts  of  the  complaint,  and 
for  dismissal  of  certain  causes  of  action  alleged.  Complaint  dismissed 
as  to  one  of  the  defendants,  but  held  to  state  a  cause  of  action  as  against 
another,  and  also  held  that  the  cause  of  action  against  two  of  the  de- 
fendants, being  unrelated  to  the  cause  of  action  against  another  defend- 
ant, should  not  be  united  in  the  same  complaint. 

Hartwell  Cabell,  of  New  York  City,  for  plaintiff. 
Baldwin,  Runyon  &  Bromley,  of  New  York  City  (W.  Cleveland 
Runyon,  of  New  York*City,  of  counsel),  for  defendant  Dam. 
Francis  S.  Bangs,  of  New  York  City,  for  defendant  Colgate. 

BIJUR,  J.    Plaintiff  alleges: 

That  "it,  as  landlord,  in  January,  1917,  leased  to  defendants  Lawrence  and 
Dam  an  apartment  for  a  term  expiring  September  30,  1920;  that  on  April 
26,  1920,  it  leased  the  same  apartment  to  defendant  Colgate  for  three  years 
from  October  1,  1920,  at  a  yearly  rental  of  $4,500,  which  is  alleged  to  be  a 
reasonable  rent  That  on  .Tune  11,  1920.  defendants  Lawrence  and  Dam  were 
notified  of  the  new  tenancy,  but  nerertheless  continued  in  occupancy  until 
June  30,  1921,  when  they  abandoned  the  premises.  That  Colgate  upon  notice 
of  the  vacancy,  refused  to  enter  into  possession  or  <*to  carry  out  any  of  the 
terms  of  his  lease'' ;  that  no  part  of  the  rental  reserved  in  his  lease  has  been 
paid  by  him. 

"Ninth.  That  no  part  of  a  fair  and  reasonable  rent  for  the  period  com- 
mencing October  1,  1920,  and  ending  September  80,  1921,  or  ^,600,  has  been 
paid  by  d^endants  Lawrence  and  Dam. 

"Tenth.  That  plaintiff  is  in  doubt  as  to  the  person  or  persons  from  whom  he 
is  entitled  to  redress,  and  he  brings  this  action  under  section  213  of  the  Civil 
Practice  Act,  to  the  intent  that  the  questions  as  to  which  of  the  defendants 
is  liable  and  to  what  extent,  may  be  determined  as  between  the  parties. 

"Eleventh.  That  there  is  now  due  and  owing  from  the  defendant  Henry  A. 
Colgate  or  from  the  defendants  Louisa  C.  Lawrence  and  Andrew  J.  Dam,  as 
this  court  shall  decide,  to  the  plaintiflP  the  sura  of  $4,500,  with  interest  (on 
the  monthly  installments)  from  October  1,  1920,  to  October  1,  1021." 

^=»For  other  cases  see  same  topic  &  KEY-NUMBBR  In  -all  Key-Numbered  DUests  A  Indexes 
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For  a  second  cause  of  action,  apparently  against  all  the  defendants, 
plaintiff  realleges  the  first  10  paragraphs  of  the  complaint  as  above  out- 
•  lined,  and  adds  that  plaintiff  endeavored  to  again  lease  the  said  apart- 
ment, with  the  purpose  of  reducing  the  losses  and  damages,  but  that . 
the  best  rent  that  he  was  able  to  obtain  for  the  remaining  two  years  of 
Colgate's  term  was  $4,200  a  year,  whereby  he  has  been  damaged  in  the 
sum  of  $600. 

•  The  third  cause  of  action  is  for  brokerage  commissicxi  paid  on  the 

last-named  lease,  and  a  fourth  cause  of  action  is  for  certain  allied 

injury  to  the  premises  caused  by  the  occupancy  of  Lawrence  and  Dam. 

This  motion  is  made  by  defendant  Dam  for  the  following  relief : 

(1)  To  strike  out  from  the  first  cause  of  action  all  references  to  Henry  A. 
Colgate,  on  the  ground  that  they  are  Irrelevant,  unnecessary,  and  impertinent, 
and  may  tend  to  prejudice  the  fair  trial  of  this  action. 

(2)  For  Judgment  dismissing  the  second  cause  of  action,  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action,  or  to  strike  out  all  references  to  de- 
fendant Colgate. 

(3)  For  judgment  dismissing  the  third  cause  of  action  a^  insufficient  on  the 
face  thereof. 

(4)  For  judgment  dismissing  the  fourth  cause  of  action,  or  striking  it  from 
the  complaint,  on  the  ground  that  It  Is  for  damages  to  real  property,  and 
therefore  Improperly  united  with  the  preceding  causes  of  action,  under  sec- 
tion 258  of  the  Civil  Practice  Act  and  102  of  the  Rules. 

(5)  To  strike  out  the  name  of  Colgate  as  a  defendant;   and 

(6)  For  other  and  further  relief. 

Counsel  for  defendant  Colgate  has  filed  a  brief,  consenting  to*  the 
granting  of  the  motion  and  asking  informally  that  the  complaint  be 
dismissed  as  to  him. 

[1  ]  I  shall  omit  detailed  reference  to  the  third  and  fourth  causes  of 
action  as  unimportant.  It  seems  to  me  that,  regardless  of  the  plead- 
er's doubt,  the  "first  cause  of  action"  undertakes  to  set  forth  a  claim 
against  Lawrence  and  Dam,  at  least  as  "statutory  tenants"  (440  West 
End  Avenue,  Inc.,  v.  Dempster,  200  App.  Div.  101,  192  N.  Y.  Supp. 
902),  for  the  reasonable  rental  of  the  premises  during  the  time  of  their 
occupancy — ^i.  e.,  from  October  1,  1920,  to  June  30,  1921 — and  a  cause 
of  action  against  Colgate  for  the  $4,500  rent  reserved  in  his  lease  for 
the  period  October  1,  1920,  to  October  1,  1921  (alleged  to  be  a  reason- 
able rental  for  that  period).  Under  the  form  of  the  pleading,  however, 
Lawrence  and  Dam  are  also  sought  to  be  held  responsible  for  the  rent- 
al of  the  whole  year — presumably  on  the  theory  of  an  implied  renewal. 
The  second  cause  of  action,  similarly  alleged  against  all  three  defend- 
ants, is  presumably  one  for  the  difference  between  the  rent  reserved  in 
the  Colgate  lease  (or  the  reasonable  rental)  for  the  remaining  two  years, 
and  the  rent  reserved  in  the  lease  to  the  new  tenant  obtained  by  the 
landlord. 

It  is  clear  that  what  defendant  Dam  seeks  in  the  first  instance  is  a 
formulation  and  trial  of  the  issues  against  himself,  unembarrassed  by 
allegations  and  testimony  claimed  to  be  material  only  to  an  issue  against 
Colgate.  The  complaint,  however,  is  peculiar,  and,  as  I  shall  show  sub- 
sequently, on  analysis  presents  a  rather  complex  problem,  which  for  its 
solution  demands  a  review  of  the  system  adopted  under  the  Civil  Prac- 
tice Act  in  relation  to  the  joinder  of  parties  and  issues. 
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[2]  First,  then,  as  to  the  right  of  plaintiff  to  maintain  his  action 
against  defendants  Lawrence  and  Dam  and  Colgate  in  one  complaint. 
Plaintiff  undertakes  to  support  this  right  expressly  upon  section  213  of 
the  Civil  Practice  Act,  which  reads : 

"Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress,  be  may  Join  two  or  more  defendants,  to  the  intent  that  the  question 
as  to  which,  if  any,  of  the  defendants  Is  liable,  and  to  what  extent,  may  be 
determined  as  between  the  parties/' 

To  appreciate  the  significance  of  this  section,  however,  it  must  be 
read  in  connection  with  other  related  provisions  of  the  act,  which  to- 
gether are  intended  to  constitute  a  homogeneous  scheme  of  practice. 
Since  there  are  no  reported  precedents  in  this  state,  guidance  may  be 
sought  in  the  experience  of  the  English  courts,  from  whose  rules  these 
provisions  have  been  directly  adopted.  Section  209  of  the  Civil  Practice 
Act  providies  for  the  joinder  of  plaintiffs.  It  is  taken  substantially 
verbatim  from  order  XVI,  rule  1,  of  the  English  Rules  of  the  Supreme 
Court,  which  reads  (so  far  as  material) : 

"1.  AU  persons  may  bQ  joined  in  one  action  as  plaintiffs,  in  whom  any  right 
to  relief  [in  respect  of  or  arising  out  of  the  same  transaction  or  series  of 
transactions]  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alterna- 
tive,  [where  if  snch  persons  brought  separate  actions  any  common  question  of 
law  or  fact  would  arise;  provided  that,  if  upon  the  application  of  any  de- 
fendant it  shall  appear  that  such  joinder  may  embarrass  or  delay  the  trial 
of  the  action,  the  court  or  a  judge  may  order  separate  trials,  or  make  such 
other  order  as  may  be  expedient],  and  judgment  may  be  given  for  such  one 
or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such 
relief  as  he  or  they  may  be  entitled  to,  without  any  amendment." 

•  The  words  in  brackets  were  added  by  an  amendment  of  October  26, 
1896.  This  section  is  in  itself  immaterial  in  the  instant  case,  because 
there  is  but  one  plaintiff;  but  it  requires  consideration,  because  its 
terms  have  been  construed ^in  the  English  courts  as  having  a  direct  bear- 
ing upon  the  right  to  join  several  defendants.  Prior  to  the  amend- 
ment of  1896>  it  was  construed  as  authorizing  a  joinder  of  plaintiffs 
only  where  a  single  cause  of  action  was  involved.  Sadler  v.  Great 
Western  Ry.  Co.,  L.  R.  [1896]  App.  Cas.  450;  Smurthwaite  v.  Han- 
nay,  L.  R.  [1894]  App.  Cas.  494. 

Since  the  amendment,  however,  it  has  been  interpreted  as  permitting 
such  joinder  ^vhere  the  relief  sought  relates  to  the  same  transaction  or 
series  of  transactions  and  where  a  common  question  of  law  or  fact 
would  arise  if  the  several  plaintiffs  brought  suit  upon  separate  causes 
of  action.  Compania  Sansinena  de  Carnes  Congeladas  v.  Houlder 
Brothers  &  Co.,  Ltd.,  L.  R.  [1910]  2  K.  B.  354,  362  et  seq. 

[3-5]  This  brings  us  to  the  right  to  join  several  defendants.  Sec- 
tion 211  of  the  Civil  Practice  Act  reads: 

*'All  persons  may  be  joined  as  defendants  against  whom  the  right  to  any 
relief  is  alleged  to  exist,  whether  jointly,  severally  or  in  the  alternative; 
and  judgment  may  be  given  against  such  one  or  more  of  the  defendants  as  may 
be  found  to  be  liable,  according  to  their  respective  liabilities." 

The  English  interpretation  of  order  XVI,  rule  4,  which,  so  far  as 
material,  is  in  precisely  the  same  language,  is  that  this  provision  is 
governed  by  the  import  of  rule  1  (our  section  209),  and  that  in  sub- 
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Stance,  therefore,  the  defendants  who  may  be  joined  are  such  only  as 
would  be  affected  by  causes  of  action  arising  out  of  the  same  transac- 
tion or  series  of  transactions,  and  requiring  the  consideration  of  a 
common  question  of  law  or  fact^  Matter  of  Beck,  Attia  v.  Seed,  118 
L(.  T.  629  (1918).  In  passing  it  may  be.  noted  that,  to  facilitate  the 
joinder  of  defendants  under  our  new  practice,  the  provision  of  section 
484  of  the  Code  of  Civil  Procedure  that  the  causes  of  action  authorized 
to  be  joined  in  one  complaint  must  "affect  all  the  parties  in  the  action" 
has  been  omitted  from  the  corresponding  section  258  of  the  Civil 
Practice  Act,  and  section  212  has  been  added  to  confirm  the  change. 

The  entire  subject  of  joinder  is  discussed  in  the  two  leading  and  il- 
luminating cases  of  Thomas  v.  Moore,  L.  R.  [1918]  1  K.  B.  555,  and 
Payne  v.  British  Time  Recorder  Co.,  L.  R.  [1921]  2  K.  B.  1.  In 
Thomas  v.  Moore  eight  members  of  a  trade  union  sued  six  members 
of  another  union  for  slander,  alleging  both  separate  slanders  and  a 
conspiracy  to  slander.  It  was  held  in  substance  that  these  two  causes 
of  action  were  properly  joined  in  one  complaint,  subject  to  th^  power 
of  the  judge  to  order  separate  trials  if  he  should  deem  it  embarrassing 
to  try  them  all  in  one  action.  Pickford,  L.  J.,  in  his  opinion,  which  is 
repeatedly  cited  in  subsequent  cases,  said : 

"Joinder  of  parties  and  joinder  of  causes  of  action  are  digcretlonary  in 
tills  sense,  that,  If  they  are  joined,  there  is  no  absolute  right  to  have  them 
struck  out,  but  it  is  discretionarj'  In  the  court  to  do  so  if  it  thinlcs  right. 
•  •  •  Therefore  the  point  taken  by  the  defendants  that  these  causes  of 
action  cannot,  as  a  matter  of  law,  be  joined  In  one  action  fails.  It  was,  how- 
ever, within  the  learned  judge's  dlsCTetion  to  say  that  they  should  not  be 
tried  together  if  he  thought  It  wrong  that  they  should.  He  was  not  asked  in 
terms,  ♦  ♦  •  to  say  that  they  ought  not  to  be  tried  together,  but  •  •  * 
the  principles  upon  which  the  court  acts  In  such  cases  were  sufficiently  brought 
to  the  notice  of  the  learned  judge  to  enable  him  to  exercise  his  discretion,  if 
he  had  thought  fit  to  do  so,  by  refusing  to  allow  the  different  causes  of  ac* 
tion  to  be  tried  together.  He  did  not  dp  so.  The  result  is  that  the  learned 
judge  thought  that  the  causes  of  action  could  without  Injury  to  anyone  be 
tried  together  •  •  *  and  he  had  better  opportunity  of  judging  of  that 
than  a  judge  in  chambers  has,  because  be  had  heard  the  whole  of  the  plain- 
tiffs' case  at  the  time  when  he  was  asked  to  rule  as  to  the  construotion  of  the 
statement  of  daim." 

Bankes,  L.  J.,  said: 

"At  the  trial,  at  the  close  of  the  plaintiffs'  case,  counsel  for  the  defendants 
submitted  that  the  statement  of  claim  did  not  disclose  any  cause  of  action 
against  the  defendants  individually,  but  only  disclosed  a  joint  cause  of  action 
for  conspiracy.  The  learned  judge  ruled  against  that  objection.  It  was  then 
open  to  the  learned  counsel  to  ask  that  the  various  causes  of  action  should 
be  tried  separately,  because  It  was  competent  for  the  learned  judge,  even  at 
that  stage,  to  direct  that  the  action  for  conspiracy  should  be  tried  first,  and 
that  the  other  separate  causes  of  action  against  the  defendants  Individually 
should  be  tried  afterwards.    No  such  application  was  made." 

The  conclusion  reached  was  that  no  prejudice  to  defendants  could 
be  said  to  have  resulted  at  the  trial. 

In  Payne  v.  British  Time  Recorder  Co.,  supra,  Payne  had  contracted 
with  the  British  Company  to  supply  it  with  certain  cards  conformable 
to  sample.  He  contracted  with  the  Curtis  Company  to  supply  him 
with  these  cards,  and  directed  them  to  be  delivered  to  the  British  Corn- 
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pany.  The  British  Company  refused  to  accept  ihem,  as  not  conform- 
ing to  sample.  Plaintiff  sued  the  British  Company  for  the  price  of  the 
goods,  and  in  the  alternative  the  Curtis  Company  in  damages  for  breach 
of  contract.  Both  defendants  made  separate  applications  to  have  their, 
respective  names  stricken  out  as  defendant,  which  was  ddnied  below, 
and  the  decision  affirmed.  Lord  Stemdale,  M.  R.,  writing  with  the 
concurrence  of  the  other  members  of  the  court,  said  that  the  question 
was  whether  the  two  defendants  were  properly  joined  under  order 
XVI,  rule  4  (our  section  211),  and  continues: 

"The  action  was  brought  against  the  two  defendants  on  different  contracts 
and  the  amount  payable  is  not  the  same  in  each  case.  The  plaintiff's  claims 
are  therefore  Inconsistent  in  this  sense:  That  the  plaintiff  can  in  one  event 
recover  against  the  Britisli  Time  Recorder  Company,  but  not  against  W.  W. 
Cnrtis.  •  *  •  Questions  are  raised  between  the  plaintiff  and  one  of  the 
defendants  which  are  not  raised  between  him  and  the  other  defendants,  but 
there  is  one  very  important  question  which  is  common  to  both  defendants— 
namely,  whether  the  cards  were  up  to  sample.  If  that  is  decided,  the  rest  of 
the  case  is  mere  fringe." 

Referring,  then,  to  some  of  the  questions  which  are  not  common  to 
both  defendants,  he  wrote : 

44  •  «  •  rpjjQ  learned  judge  who  tries  the  case  will  be  able  under  order 
XVI,  rule  5,  to  avoid  any  Injustice  being  occasioned  to  one  of  the  defendants 
by  reason  of  the  fact  that  some  of  the  questions  do  not  concern  them." 

After  quoting  rule  5  (which  is  substantially  section  212  of  the  Civil 
Practice  Act)  reading  as  follows : 

"5.  It  shall  not  be  necessary  that  every  defendant  shall  be  interested  as  to 
all  the  relief  prayed  for,  or  as  to  every  cause  of  action  included  in  any  pro- 
ceeding against  him ;  but  the  court  or  a  judge  may  make  such  order  as  may 
appear  just  to  prevent  any  defendant  from  being  embarrassed  or  put  to  ex- 
pense by  being  required  to  attend  any  proceedings  in  which  he  may  have  no 
interest** 

— he  continues : 

"I  had  some  doubt  at  first  whether  the  statement  of  claim  in  this  case  was 
not  embarrassing,  but  I  have  come  to  the  cohclusion  that  on  the  whole  it  is 
not  so  embarrassing  that  the  court  ought  to  strike  out  one  of  the  defendants. 
Even  if  the  court  were  to  strike  out  one  of  these  defendants  the  only  result 
would  1^  that  another  action  would  be  brought  by  the  plaintiff  against  them, 
and  the  two  actions  would  be  tried  hy  the  same  judge." 

Scrutton,  L,  J.,  said : 

"The  result  of  the  later  decisions  is  that  you  must  look  at  the  language  of 
the  rules  and  construe  them  liberally,  and  that  where  there  are  common  ques- 
tions of  law  or  fact  involved  in  differ^it  causes  of  actions  you  should  include 
all  parties  in  one  action,  subject  to  the  discretion  of  the  court,  if  such  in- 
clusion is  embarrassing,  to  strike  out  one  or  more  of  the  parties.  It  is  im- 
possible to  lay  down  any  rule  as  to  how  the  discretion  of  the  court  ought  to 
be  exercised.  Broadly  speaking,  where  claims  by  or  against;  different  imrties 
involve  or  may  involve  a  common  question  of  law  or  fact  bearing  sufficient 
Importance  in  proportion  to  the  rest  of  the  action  to  render  it  desirable  that 
the  whole  of  the  matters  should  be  disposed  of  at  the  same  thne,  the  comrt 
will  .allow  the  joinder  of  plaintiffs  or  defendants,  subject  to  its  discretion  as 
to  how  the  action  should  be  tried.  *  •  •  If  the  two  present  defendants 
were  not  joined,  the  result  would  be  that  there  would  be  two  actions  which 
would  be  set  down  to  be  heard  together.  An  application  would  then  be  made 
to  the  judge  at  the  trial  not  to  dispose  of  one  of  them  until  he  had  heard  the 
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Other,  and  the  judge  would  endeavor  to  get  in  the  evidence  in  both  actions, 
and  exactly  the  same  result  would  follow  as  it  the  joinder  of  the  two  defend- 
ants were  allowed." 

From  these  and  similar  decisions  I  gather  that  the  English  scheme  of 
practice  permits  the  joinder  of  plaintiffs  and  defendants  on  practically 
the  same  terms,  namely,  where  the  claims  arise  out  of  the  same  trans- 
action or  series  of  transactions,  and  there  is  a  common  question  of  law 
or  fact,  subject  to  the  discretion  of  the  court,  either  prior  to  the  time 
of  trial  or  during  the  trial,  to  sever  the  actions  or  adopt  such  other  re- 
medial means  as  will  prevent  embarrassment  or  prejudice. 

As  to  joinder  of  causes  of  action  there  is  no  precise  English  equiva- 
lent for  Civil  Practice  Act,  §  258  (formerly  section  484  of  the  Code  of 
Civil  Procedure).  There  are  a  few  limitations  upon  joinder  of  causes  of 
action  to  be  found  under  order  XVIII,  rules  2  and  3,  but  on  the  whole 
that  subject  also  is  left  to  the  discretion  of  the  court  under  rules  1,  8, 
and  9  of  that  order.  Section  258  of  the  Civil  Practice  Act  permits  the 
joinder  of  two  or  more  causes  of  action  in  twelve  specified  instances ; 
the  ninth  subdivision  authorizes  joinder  of  "claims  arising  out  of  the 
same  transaction,  or  transactions  connected  with  the  same  subject  of 
action.*'  This  phraseology,  it  will  be  observed,  corresponds  in  its  gen- 
eral import  with  the  statement  of  the  basis  upon  which  several  plain- 
tiffs or  defendants  may  be  joined  both  under  the  English  rules  and  our 
Civil  Practice  Act.  The  other  subdivisions  of  section  258  constitute, 
from  the  English  standpoint,  a  limitation  upon  the  scope  of  a  com- 
plaint. When  originally  enacted  as  Code  of  Civil  Procedure,  §  484,  it 
was  regarded  in  tihis  state  as  a  liberal  measure  in  respect  of  the  prac- 
tice as  it  then  existed.  See  note  to  section  484  in  Throop's  Code,  1882, 
and  generally  the  note  at  the  head  of  chapter  X,  title  1,  of  "Trials"  in 
that  edition. 

It  may  be  that  provisions  corresponding  to  those  of  section  258,  im- 
pliedly limiting  joinder  of  causes  of  action  to  the  cases  enumerated, 
were  omitted  from  the  English  rules,  because  the  latter  are  directed 
principally  toward  insuring  practical  and  practicable  trial  of  issues, 
while  the  definition  of  a  cause  of  action  disconnected  from  parties 
plaintiff  or  defendant  is  an  abstraction,  of  little,  if  any,  value  in  deter- 
mining the  actual  procedure  to  be  followed.  Order  XVIII,  rule  1, 
provides : 

"Subject  to  the  following  rules  of  this  order,  the  plaintiff  may  unite  in  the 
same  action  several  causes  of  action ;  but  if  it  appear  to  the  court  or  a  judge 
that  any  such  causes  of  action  cannot  be  conveniently  tried  or  disposed  of  to- 
gether, the  court  or  judge  may  order  separate  trials  of  any  of  such  causes  of 
action  to  be  had,  or  may  make  such  other  order  as  may  be  necessary  or  ex- 
pedient for  the  separate  disposal  thereof." 

See,  also  rules  8  and  9. 

The  board  of  statutory  consolidation,  in  its  report  of  1912,  recom- 
mended the  adoption  of  the  English  precedent  (see  Appendix,  specifica- 
tion [b],  p.  105),  and  in  its  draft  of  a  bill  and  proposed  rules  embodied 
the  counterpart  of  order  XVIII,  rule  1,  as  rule  180,  page  82  (see  note 
253,  p.  300,  vol.  1),  of  the  report  of  the  board  of  1915 ;  but  this  recom- 
mendation was  not  followed.  While  it  is  probable  that  sectiop  258  was 
retained  as  a  provision  against  embarrassments  which  may  arise  from 
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the  joinder  of  tinrdated  causes  of  action  in  one  complaint,  the  embar- 
rassment is  certainly  not  intrinsic  or  insuperable;  otherwise,  the  joinder 
would  not  be  permitted  in  the  cases  covered  by  subdivision  9. 

Outside,  then,  of  the  limitations  of  section  258,  it  seems  to  have  been 
the  intention  of  the  framers  of  the  Civil  Practice  Act  to  follow  the 
English  system  in  respect  of  joinder  of  parties  and  causes  of  action. 
The  liberal  doctrine  adopted  in  England  toward  granting  to  the  court 
discretion  in  directing  separate  trials  of  the  whole  or  any  part  of  sev- 
eral issues  is  manifestly  an  essential  element  of  this  policy.  The 
English  rules  are  highly  flexible  in  that  regard;  the  keynote  being  re- 
liance upon  the  sound  discretion  of  the  trud  judge  as  to  whether  the 
issues  should  be  separately  tried  and  the  mode  in  which  that  is  to  be 
accomplished.  While  there  is  no  precise  equivalent  in  our  Civil  Prac- 
tice Act  for  order  XVIII,  rule  1,  the  same  result  is,  I  think,  intended 
to  be  reached  by  the  substantial  adoption  of  order  XVI,  rule  11,  as  our 
section  192,  forbidding  the  defeat  of  an  action  because  of  misjoinder, 
and  awarding  power  to  drop  or  add  parties  as  necessity  dictates ;  sec- 
tion 96  permitting  an  action  to  be  severed  whenever  it  can  be  clone 
without  prejudice  to  a  substantial  right,  and  sections  211  and  212, 
heretofore  discussed,  allowing  judgment  in  cases  of  joint  defendants 
to  be  directed  according  to  the  nature  of  the  liability,  and  permitting 
the  court  to  make  such  directions  as  will  prevent  embarrassment  or 
prejudice  to  defendants  who  may  not  be  interested  in  a  particular  issue. 

I  am  not  unmindful  of  the  fact  that  rule  105  of  our  Rules  of  Civil 
Practice  requires  a  motion  under  rules  102,  103,  or  104  (directed 
against  misjoinder,  irrelevant  matter,  and  the  like)  to  be  noticed  within 
20  days  from  the  service  of  the  pleading,  although  the  time  may  be 
extended.  I  shall  not  imdertake  to  prophesy  what  the  ultimate  de- 
termination may  be  as  to  the  extent  to  which  this  limits  the  express  pro- 
visions of  the  Civil  Practice  Act  itself.  Personally  I  should  be  in- 
clined to  regard  this  rule  as  directory  to  the  parties  only,  and  as  in  no 
event  mandatory  upon  the  court  itself.  Laws  1921,  c.  370.  While  the 
analogy  is  not  perfect,  some  light  on  this  subject  may  be  gathered  from 
the  decision  reached  as  to  rule  31  of  the  former  General  Rules  of 
Practice  which  was  held  ineffective  against  the  express  provisions  of 
the  Code,  specifying  the  mode  of  waiving  the  right  to  a  jury  trial  under 
certain  circumstances.  See  Moot  v.  Moot,  214  N.  Y.  204,  210,  108  N. 
E.  424. 

The  result  arrived  at  in  England,  in  the  light  of  the  decisi  n  of  the 
Payne  Case,  supra,  after  an  experience  of  almost  a  half  century  in  tiie 
new  practice,  is,  I  think,  highly  significant.  In  the  first  place,  the 
change  from  the  old  artificial  methods  is  shown  to  have  been  very 
gradual,  and  achieved  only  after  serious  controversy  and  many  deci- 
sions relating  purely  to  practice.  The  standard  English  edition  of  1922 
of  the  Rules,  by  White,  King  &  Springer,  covers  about  1,400  pages 
of  text  and  annotations,  400  pages  of  titles  of  cases  cited,  and  400 
pages  of  index.  In  itself  it  furnishes  convincing  proof  there  is  no  royal 
road  to  simplified  administration  of  justice,  and  that  it  is  not  possible 
to  find  mechanical  substitutes  for  clear  thinking.  Indeed,  even  to-day 
that  part  of  the  High  Courts  of  Justice  in  London  devoted  to  the  de- 
194N.Y.S.— 49 
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cisiou  by  the  "masters'*  of  questions  of  practice  is  familiarly  known  as 
the  "Bear  Garden."  On  the  other  hand,  the  growing  liberal  interpreta- 
tion of  the  rules  and  the  flexibility  attributed  to  them  by  the  recent  de- 
cisions indicate  that  not  only  the  practice  itself,  hut  the  \iews  of  the 
courts  in  regard  thereto,  have  been  "simplified." 

I  think  the  moral  of  the' English  lesson  is  that  a  mere  change  in  text 
of  the  regulations  governing  practice  can  accomplish  little,  unless  the 
liberal  spirit  indicated  thereby  is  adopted  by  the  courts  themselves. 
Concretely,  as  to  the  question  of  misjoinder,  the  English  conclusion 
appears  to  be  that  that  subject  has  been  relegated  to  its  appropriate  sub- 
ordinate role  of  being  a  mere  question  of  the  mechanics  of  good  plead- 
ing and  intelligent  trials,  as  distinguished  from  matters  of  substantive 
law  which  affect  the  merits  of  a  cause  of  action.  If  adequate  provision 
is  made  for  clear  formulation  of  the  issues,  so  that  the  adverse  party 
may  know  what  he  is  to  meet,  and  for  a  trial  of  the  respective  facts, 
whether  by  court  or  jury,  unembarrassed  by  confusing  questions  which 
do  no  affect  the  parties  immediately  concerned,  a  fair  trial  is  assured. 
Under  the  English  practice  as  interpreted,  he  has  ample  and  repeated 
opportimity  to  secure  this  result,  and  if  that  be  achieved,  so  far  as  the 
particular  defendant  expresses  his  desire  to  that  end,  the  final  judg- 
ment will  not  be  disturbed. 

We  come,  then,  to  section  213,  supra,  upon  wKich  plaintiff  exppessly 
places  his  reliance.  This  section  is  stiU  generally  supposed  to  counte- 
nance particularly  the  typical  ioinder  in  one  complaint  of  causes  of  ac- 
tion against  an  agent  and  his  disclosed  principal,  who'  denies  the  agent's 
authority.  See  Bradbury's  Practice  Act,  p.  145 ;  note  to  this  section 
in  Parsons'  Practice  Manual,  New  York,  1921 ;  English  Annual  Prac- 
tice for  1922,  first  note  to  order  XVI,  rule  7,  the  equivalent  of  section 
213.  The  language  of  section  213,  'however,  adds  little  or  nothing  to 
the  broad  provisions  of  section  211,  and  such  is  the  conclusion  to  be 
derived  from  the  English  cases.  When  those  which  are  cited  in  the 
note  under  order  XVI,  rule  7  (Civil  Practice  Act,  §  213),  are  read,  it 
will  be  found  that  they  make  practically  no  distinction  between  reliance 
on  rule  7  (section  213)  and  rule  4  (section  211).  See,  for  example, 
Sanderson  v.  Blyth  Theatre  Co.,  L.  R.  [1903]  2  K.  B.  533,  538,  541. 

Many  of  the  cases  do  not  even  mention  rule  7,  and  those  which  do 
treat  it  as  practically  equivalent,  to  rule  4.  Halsbuty's  Laws  of  Eng- 
land, under  the  titles  "Pleading"  and  "Practice  and  Procedure,"  do  not, 
so  far  as  I  can  find,  even  mention  rule  7.  Cases  in  which  these  rules 
are  discussed  generally  lay  stress  upon  the  consideration  that,  whether 
doubt  be  expressly  spoken  of  or  not,  the  relief  sought  is  alternative  and 
either  wholly  or  partly  exclusive  as  to  one  or  the  other  defendant,  as 
described  in  rule  4  (section  211).  Since  sections  211  (rule  4)  and  212 
(rule  5)  permit  defendants  to  be  joined  where  relief  is  sought  in  the 
alternative,  and  judgment  to  be  entered  in  that  way  or  distributively 
"according  to  their  (defendants')  respective  liabilities,"  I  can  conceive 
of  no  case  in  which  section  213  need  be  invoked. 

What,  now,  does  plaintiff  seek  in  the  complaint  in  the  instant  case? 
He  asks  for  judgment  against  Lawrence  and  Dam  upon  a  liability  aris- 
ing out  of  the  lease  to. them  which  terminated  October  1,  1920,  and 
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from  their  holding  ov^  after  the  termination  of  that  lease,  whether 
upon  the  principle  of  an  implied  renewal  effective  prior  to  the  housing 
laws  (Schuyler  v.  Smith,  51  N.  Y.  309,  10  Am,  Rep.  609;  Kennedy  v. 
City  of  New  York,  196  N.  Y.  19,  89  N.  E.  360,  25  L.  R.  A.  [N.  S.] 
847),  or  as  "statutory  tenants"  (440  West  End  Avenue,  Inc.,  v.  Demp- 
ster, supra).  On  the  other  hand,  he  alleges  that  he  made  a  valid  three- 
year  lease  to  Colgate  for  a  term  beginning  October  1,  1920.  If  that 
be  so,  then  Colgate  would  be  entitled  to  the  rent  from  Lawrence  and 
Dam  after  that  date.  United  Merchants'  Realty  &  Improvement  Co. 
V.  Roth,  193  N.  Y.  570,  86  N.  E.  544.  In  other  words,  upon  the  allega- 
tions of  the  complaint,  Lawrence  and  Dam  are  liable  ^t  least  for  the 
reasonable  rental  of  the  premises  from  October  1,  1920,  to  June  30, 
1921,  but  not  to  the  plaintiff. 

While  it  is  true  that  under  Eells  v.  Morse,  208  N.  Y.  103,  101  N.  E. 
803,  Colgate  could  not  maintain  summary  proceedings .  against  Law- 
rence and  Dam  even  before  the  housing  laws  (1920),  and  of  course  could 
bring  no  proceeding  since  the  enactment  of  those  of  September  27, 
1920,  for  recovery  of  possession  because  of  the  inhibition  therein  con- 
tained, nevertheless  his  right  to  receive  rent  pursuant  to  United  Mer- 
chants' Realty  &  Improvement  Co.  v.  Roth,^  supra,  was  an  important 
and  valuable  consideration  for  which  he  might  well  have  desired  to 
continue  his  lease  in  effect.  The  situation  presented  is  not  one  in  which 
a  contract  is  necessarily  rendered  void  because  subsequently  declared 
illegal  by  statute  (Labaree  Co.  v.  Crossman,  100  App.  Div.  499,  92  N. 
Y.  Supp.  565,  affirmed  184  N.  Y.  .586,  77  N.  E.  1189) ;  but,  on  the  con- 
trary, is  governed  by  the  principle  of  Baker  v.  Johnson,  42  N.  Y.  126, 
to  the  effect  that  where,  by  subsequent  governmental  action,  the  opera- 
tion of  a  contract  has  been  rendered  merely  more  burdensome  to  one 
party,  the  effectiveness  of  the  agreement  is  not  thereby  destroyed. 
Whether  defendant  Colgate,  by  reason  of  the,  intermediate  passage  of 
the  housing  laws  of  September  27,  1920,  was  entitled  to  rescind  the 
lease,  and  whether  he  indicated  his  election  to  that  effect,  are  not  ques^ 
tions  now  presented  for  decision. 

It  seems  clear,  also,  that  plaintiff  is  not  entitled  to  recover  more 
than  the  reasonable  rent  of  the  premises  for  the  period  covered  by  the 
housing  laws.  I  do  not  understand,  either,  how  plaintiff  can  expect 
to  recover  in  any  event  against  Lawrence  and  Dam  in  respect  of  any 
term  subsequent  to  October  1,  1921.  It  is  clear  that  the  draftsman  of 
the  complaint  has  sought  to  avail  of  the  liberal  provisions  of  section 
211  (and  213)  of  the  Civil  Practice  Act  to  assemble  all  varieties  of 
claims  against  the  several  defendants  without  careful  analysis  or  dif- 
ferentiation. Although  in  part  the  complaint  seems  to  seek  equivalent 
relief  against  both  defendants  apparently  in  the  alternative,  the  analysis 
above  made  indicates  plainly  that  the  judgment,  if  one  be  possible 
against  any  defendant  other  than  Colgate,  would  have  to  be  distribu- 
tive, namely,  in  part  against  Lawrence  and  Dam,  and  in  part  against 
Colgate. 

Under  a  liberal  interpretation  of  the  provisions  of  the  sections  of  the 
Civil  Practice  Act  heretofore  quoted,  I  am  inclined  to  believe  that  the 
form  of  the  complaint  is  warranted  by  section  211,  because  in  a  broad 
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sense  and  according  to  the  English  precedents  the  claims  of  the  plain- 
tiff have  arisen  out  of  the  same  transaction  or  series  of  transactions, 
and  do  raise  common  questions  of  fact  and  law.  In  this  aspect  I  am 
considering  the  causes  of  action  as  the  pleader  intends  them  to  be  un- 
derstood, and  not  weighing  their  intrinsic  sufficiency.  Such  has  always 
been  the  practice  in  dealing  with  the  objection  of  misjoinder.  Mahler 
V.  Schmidt,  43  Hun,  512;  Astoria  Silk  Works  v.  Plymouth  Rubber  Co.,' 
126  App.  Div.  18,  110  N.  Y.  Supp.  175;  Day  v.  Bank  of  State  of  New 
York,  9  Civ.  Proc.  51.  It  is  clear,  also,  that  plaintiff's  "doubt**  does  not 
arise  from  ignorance  of  the  facts.  Such  doubt  as  is  indicated  is  of  the 
law  to  be  applied  to  a  known  state  of  facts.  In  the  present  stag^e  of 
the  case  there  does  not  seem  to  be  any  issue  on  which  the  verdict  of  a 
jury  may  be  sought,  except  the  question  of  the  amount  of  a  reasonable 
rent  There  are,  therefore,  no  issues  of  fact  to  be  severed  or  separately 
tried,  and  it  is  unimportant  whether  defendants  have  been  improperly 
joined  or  not.  In  view  of  the  inartificial  form  of  the  complaint,  to 
which  I  have  referred,  defendant  Dam  has,  I  think,  properly  resorted 
to  what  is  equivalent  to  an  omnibus  motion  (Civil  Practice  Act,  §  117), 
with*  sufficient  indication  of  the  particular  defects  upon  which  he  re- 
lies. 

I  do  not  believe  that  the  objection  of  possible  prejudice  to  or  embar- 
rassment of  defendant  Dam  on  the  trial  by  virtue  of  the  mere  mention 
of  the  amount  of  rental  reserved  in  the  Colgate  lease  is  justified.  Even 
if  it  should  come  to  the  knowledge  of  the  jury,  it  can  scarcely  be  re- 
garded as  threatening  possible  prejudice,  because  it  is  a  matter  of  uni- 
versal knowledge  that  the  housing  laws  were  passed  in  order  to  limit 
rentals  to  a  reasonable  amount,  and  that  tenants  were  actually  willing 
to  pay,  and  had  paid,  exorbitant  rentals  in  view  of  the  housing  shortage. 
^  The  decision  on  this  motion  might  well  rest  here,  were  it  not  for  3ie 
fact  that  all  parties  have  undertaken  to  discuss  the  causes  of  action  and 
their  sufficiency  on  the  merits,  and  it  would  seem  to  be  a  waste  of  time 
and  effort  to  refer  that  question  to  another  part  of  this  court  My 
conclusion  is  that  no  cause  of  action  under  the  "first,  second,  and  third 
causes  of  action"  is  alleged  in  favor  of  plaintiff  as  against  defendant 
Dam,  and  that  these  should  therefore  be  dismissed  as  against  him,  but 
that  a  cause  of  action  is  set  forth  as  against  defendant  Colgate.  The 
fourth  cause  of  action,  for  damage  to  premises  done  by  defendants 
Lawrence  and  Dam,  is  apparently  entirely  unrelated  to  the  cause  of 
action  against  Colgate,  and  should  not,  for  this  and  other  reasons,  as 
matter  either  of  law  or  practice,  be  united  in  the  same  complaint 

Settle  order  on  notice.    Ordered  accordingly. 
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(Supreme  Gonrtt  Appellate  Teim,  Seoond  Department    June  9^  1022.) 

1.  Caurts  «=s>l90(4)— Where  Justioe  allowed  appeal  from  order  made  by  him, 

questloB  may  be  reviewed  uader  Mualolpal  Court  Code. 

Where  a  Justice  who  made  the  order  appealed  from,  allowed  the  ap- 
pealt  the  questton  may  be  reviewed,  under  Municipal  Ckmrt  Code^  |  154, 
Bubd.  7. 

2.  Aetfon  ^S950(l)— Not  necessary  that  all  canses  of  aetioa  Jolaed  In  the  same 

oomplaint  shooM  affect  all  of  the  parties. 

Under  avil  Practice  Act  ff  200,  211-213,  either  plaintiffs  or  defendants 
may  be  Joined,  where  the  respectlTe  claims  arise  out  of  the  same  trans- 
actions or  circumstances  involving  any  common  Question  of  law  or  fact; 
and  where  defendants  have  lived  in  the  same  house  owned  by  plaintiff, 
and  each  is  sought  to  be  held  liable  for  reasonable  rental  value  by  the 
portion  occupied  by  him,  they  may  be  Joined  as  defendants,  for  it  is  not 
necessary  that  all  causes  in  the  complaint  should  affect  all  parties. 

3.  Statutes  «=s>226»Presumed  to  have  meaning  given  them  hy  the  courts  In  t?io 

oouBtry  from  which  taliMi. 

Statutes  relating  to  pleading,  taken  almost  bodily  from  the  English 
statutes,  are  presumed  to  have  the  meaning  given  them  by  the  English 
courts. 

4.  Statutes  e=»243— the  Civil  Practice  Act  liberally  construed. 

The  new  Civil  Practice  Act  should  be  liberally  construod.  with  a  view 
of  reducing  the  ItihoT  and  expense  of  litigants  and  furthering  a  prompt 
disposition  of  litigafion. 

5.  Courts  «=9 1 89(1)— Civil  Practice  Act  sections  relating  to  joinder  of  oaisoo 

and  parties  applicable  to  actions  In  JMunioipal  Court. 

Civil  Practice  Act,  U  209,  211-213,  are  applicable  to  actions  In  the  Mu- 
nicipal Court,  in  view  of  Municipal  Court  Code,  {§  15,  27. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Third  District. 

Action  by  S.  !U  &  Co.,  Inc.,  against  John  Bock  and  others.  From  an 
order  dismissing  its  complaint,  plaintiff  appeals.  Order  reversed,  and 
motion  denied. 

Argued  January  term,  1922,  before  CROPSEY,  LAZANSKY,  and 
FABER,  JJ. 

Seley  &  Irvine,  of  Brooklyn  (Louis  L.  Levine,  of  Brooklyn,  of 
counsel),  for  appellant 

CROPSEY,  J.  The  action  is  to  recover  the  reasonable  rental  value 
for  the  use  and  occupation  of  certain  apartments  in  the  borough  of 
Queens,  New  York  City;  There  are  seven  defendants.  The  complaint 
alleges  that  all  of  the  defendants  are  tenants  in  the  same  house,  and 
that  each  occupies  a  separate  apartment.  The  reasonable  rental  value 
6f  each  apartment  is  alleged,  and  it  is  not  the  same  as  to  each  defend- 
ant. The  plaintiff  demands  a  separate  judgment  against  each  defend- 
ant for  the  reasonable  value  of  the  use  and  occupation  of  the  apartment 
occupied  by  him. 

[1]  The  defendants  appeared  specially,  as  provided  by  section  78, 
subd.  8,  of  the  Municipal  Court  Code  (Laws  1915,  c.  279),  and  moved 
under  section  88  for  an  order  dismissing  tixe  complaint,  upon  certain 
specified  grounds.  The  order  appealed  from  recites  that  by  consent  of 
all  parties  the  motion  was  determined  "solely  upon  the  question  whether 
or  not,  under  sections  211  and  212  of  the  Civil  Practice  Act,  a  single 
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action  may  be  brought  against  all  such  tenants  joined  as  defendants." 
The  court  below  held  such  an  action  did  not  lie,  and  granted  the  motion. 
The  justice  who  made  the  order  appealed  f  ron^  allowed  this  appeal, 
and  hence  the  question  may  be  reviewed:  Section  154,  subd.  7,  Munic- 
ipal Court  Code  (Laws  1915,  c.  279). 

[2]  Section  211  of  the  Civil  Practice  Act  reads  as  follows: 

"All  persons  may  be  Joined  as  defendants  against  whom  tbe  right  to  any 
relief  is  alleged  to  exist,  whether  jointly,  severally  or  in  the  aitematlTe; 
and  Judgment  may  be  given  against  such  one  or  more  of  the  defendants  as 
may  be  found  to  be  liable,  according  to  their  respective  liabilities." 

Section  212  of  the  same  act  reads  as  follows: 

"It  shall  not  be  necessary  that  each  defendant  shall  be  interested  as  to  all 
the  relief  prayed  for,  or  as  to  every  cause  of  action  included  in  any  proceeding 
against  him ;  but  the  court  may  make  gUch  order  as  may  appear  Just  to  pre- 
vent any  defendant  from  being  embarrassed  or  put  to  expense  by  being  re- 
quired to  attend  any  proceedings  in  which  he  may  have  no  interest." 

These  sections  are  taken  practically  verbatim  from  the  English  Prac- 
tice Act  (order  16,  rules  4  and  5).  In  construing  the  meaning  of  these 
sections  it  is  important  also  to  consider  other  portions  of  the  Civil  Prac- 
tice Act.    Section  213  provides: 

"Where  the  plaintiff  Is  in  doubt  as  to  the  person  from  whom  be  is  entitled 
to  redress,  he  may  Join  two  or  more  defendants,  to  tke  intent  that  the  ques- 
tion as  to  which,  if  any,  of  the  defendants  is  liable,  and  to  what  extent,  may 
be  determined  as  between  the  parties.*' 

This  is  also  taken  bodily  from  the  English  Practice  Act  (order  16, 
rule  7). 
Section  209  reads: 

/'All  persons  may  be  Joined  in  one  action  as  plaintiffs,  in  whom  any  right 
to  relief  [in  respect  of  or  arising  out  of  the  same  transaction  or  series  of 
transactions!  is  alleged  to  exist  whether  Jointly,  severally  or  in  the  alterna- 
tive, [where  if  such  persons  brought  separate  actions  any  common  question 
of  law  or  fact  would  arise:  Provided  that  if  upon  the  application  of  any 
party  it  shall  appear  that  such  Joinder  may  embarrass  or  delay  the  trial  of 
the  action,  the  court  may  order  separate  trials  or  make  such  other  order  as 
may  be  expedient],  and  Judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  the  relief  to  which  he 
or  they  may  be  entitled." 

This  also  is  copied  practically  verbatim  from  the  English  act  (order 
16,  rule  1).  The  matter  contained  in  brackets  in  the  last-quoted  section 
was  placed  in  the  English  act  by  the  amendment  of  1896.  Prior  thereto 
the  English  rule  did  not  contain  those  provisions;  and  this  is  very 
important,  because  of  the  construction  that  the  English  courts  have 
given  to  their  practice  rules,  both  before  and  since  that  amendment. 

[3]  As  these  sections  of  our  new  Practice  Act  have  been  lifted 
boaily  from  the  English  act,  it  may  be  assumed  that  the  Legislature  in- 
tended them  to  have  the  meaning  which  the  English  courts  liad  there- 
tofore given  to  them.  Endlich  on  Interpretation  of  Statutes,  §  371; 
Bellgarde  v.  Union  Bag  &  Paper  Co.,  90  App.  Div.  S77,  581,  86  N.  Y. 
Supp.  72,  affirmed.  181  N.  Y.  519.  73  N.  E.  1119;  Matter  of  De  Filippis 
V.  Falkenberg,  170  App.  Div.  153,  157,  155  N,  Y.  Supp.  761,  affirmed 
219  N.  Y.  581,  114  N.  E.  1064;  Robinson  &  Co.  v.  Belt,  187  U.  S.  41. 
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23  Sup.  Ct  16,  47  L.  Ed.  65 ;  Pratt  v.  American  Bell  Telephone  Co.i 
141  Mass.  225,  5  N.  E.  307,  55  Am.  Rep.  465. 

Prior  to  the  amendment,  the  English  courts  held  that  different  causes 
of  action  could  not  be  joined;  that  the  only  joinder  permitted  was  that 
of  parties  in  relation  to  the  same  cause  of  action.  And  those  courts 
gave  a  similar  construction  to  rules  1  and  4  (our  sections  209  and  211). 
Under  this  construction  it  was  held  that  several  people  who  were  in- 
jured in  the  same  accident  could  not  join  as  plaintiffs  in  one  action 
against  the  party  alleged  to  be  responsible.  Peninsular  &  Oriental 
Steam  Navigation  Co.  v.  Tsune  Kijima,  L.  R.  [1895]  App.  Cas.  661 ; 
Carter  v.  Rigby,  [1896]  2  Q.  B.  113.  And  the  same  holding  was  made 
where  a  number  of  separate  shippers  and  consignees  of  cotton  carried 
on  the  same  vessel  joined  as  plaintiffs  against  the  shipowner,  alleging 
short  delivery.  Smurthwaite  v.  Hannay,  L.  R.  [1894]  App.  Cas.  494; 
s.  c.  71  Law  T.  (N.  S.)  157. 

The  amendment  of  1896  was  made,  as  the  later  cases  state,  to  over- 
come the  rulings  made  in  the  cases  cited.  Stroud  v.  Lawson,  L.  R. 
[1898]  2  Q.  B.  44,  at  page  50;  Universities  of  Oxford  and  Cambridge 
v.  Gill,  L.  R.  [1899]  1  Ch.  Div.  55,  58,  59.  Since  that  amendment  the 
joinder  of  causes  of  action,  as  well  as  the  joinder  of  defehdants,  is  per- 
mitted. Oesterreichische,  etc.,  Janowitzer  v.  British  Indemnity  Co.,  L. 
R.  [1914]  2  K.  B.  747;  s.  c.  110  Law  Times  (N.  S.)  955.  And  although 
rule  4  (our  section  211)  was  not  amended,  the  English  courts  hold  that  it 
was  not  necessary  that  it  should  be,  as  its  broad  language  was  sufficient 
to  justify  the  joinder  of  different  causes  of  action.  Compania  Sansine- 
na  De  Games  Congeladas  v.  Houlder  Brothers  &  Co.,  Ltd.,  L.*  R. 
[1910].  2  K.  B.  354;  s.  c.  103  Law  Times,  333.  It  is  held  that  rule  4 
must  be  read  as  though  it  contained  the  same  matter  that  had  been  put 
into  rule  1  by  the  amendment.  Payne  v.  British  Time  Recorder  Co.,  L. 
R.  [1921]  2  K.  B.  1;  s.  c.  124  Law  Times,  719.  In  this  latter  case  the 
court  said : 

**The  resnlt  of  the  later  decisions  Is  that  you  must  look  at  the  language  of 
the  rules  and  conntnie  them  liberally,  and  that  where  there  are  common  ques- 
tions of  law  or  fact  InTolved  in  different  causes  of  action  yon  should  include 
all  parties  in  one  action,  subject  to  the  discretion  of  the  court,  if  such  in* 
elusion  is  embarrassing,  to  strike  out  one  or  more  of  the  parties.*'    Page  16. 

Since  the  amendment  the  English  courts  have  construed  their  rules 
liberally,  and  have  allowed  the  joinder  of  different  causes  of  action. 
They  have  allowed  four  persons  who  bought  stock  in  the  same  com- 
pany, relying  upon  the  same  prospectus  issued  by  the  defendant,  al- 
though they  bought  in  different  amounts  and  in  different  transactions, 
to  join  as  plaintiffs  in  the  one  action.  Drincqbder  v.  Wood,  L.  R. 
[1899]  1  Ch.  Div.  393.  They  have  also  allowed  two  separate  univer- 
sities to  join  as  plaintiffs  in- the  same  action  against  the  publisher  of 
books  purporting  to  be  printed  jointly  by  those  two  universities,  on  the 
ground  that  the  actions  arose  out  of  the  same  series  of  transactions  and 
that  there  was  a  common  question  of  fact  involved,  namely,  that  of 
publication  and  belief  by  the  public  that  the  plaintiffs  were  the  pub- 
lishers, and  that  that  was  all-sufficient.  Universities  of  Oxford  and 
Cambridge  v.  Gill,  [1899]  1  Ch.  Div.  55.  So  it  has  been  held  proper 
for  several  plaintiffs  not  united  in  business  to  join  in  one  action  to 
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/restrain  the  defendant  from  interfering  with  their  respective  en>- 
ployees  and  "besetting"  the  works  of  the  different  plaintiffs,  or  any 
of  them.  Walters  v.  Green,  L,  R.  [1899]  2  Ch.  Div.  696.  And  it  was 
held  proper  for  several  plaintiffs  unconnected  in  business,  and  each 
having  a  separate  claim  against  the  defendant,  arising  out  of  the  latter's 
violation  of  law  respecting  each  plaintiff's  individual  use  of  the  same 
market,  to  join  in  one  action.  Duke  of  Bedford  v.  Ellis,  L.  R.  [1901] 
App.  Cas.  1. 

And  holding,  as  the  English  courts  do,  that  the  amendment  applied 
equally  to  the  joinder  of  defendants  as  to  the  joinder  Of  plaintiffs,  it 
has  been  held  that  several  underwriters  of  an  insurance  policy  may 
be  joined  in  the  one  action,  although  the  contract  be  not  treated  as  a 
joint  and  several  one.  Oesterreichische,  etc.,  Janowitzer  v.  British  In- 
demnity Co.,  L.  R.  [1914]  2  K.  B.  747;  s.  c.  110  Law  Time^  (N.  S.) 
955.  Where  H.  had  contracted  to  carry  meat  for  the  plaintiff,  and  it 
was  shipped  on  a  steamer  belonging  to  F.,  the  master  of  which  signed 
the  bill  of  lading,  and  the  meat  was  damaged,  owing  to  the  unseaworthy 
condition  of  the  ship,  it  was  held  that  the  plaintiff  could  sue  H.  upon 
his  contract  and  F.  on  the  bill  of  lading,  and  that  they  could  be  joined 
in  the  one  action.  Compania  Sansinena  v.  Houlder,  L.  R.  [1910]  2  K. 
B.  354 ;  s.  c.  79  Law  Times  (N.  S.)  1094.  So  it  has  been  held  proper 
for  eight  plaintiffs  to  join  in  the  one  action  against  six  defendants  to 
recover  damages  for  separate  slanders  uttered  by  each  defendant 
against  each  plaintiff,  and  also  for  damages  for  forming  a  conspiracy 
to  slander,   Thomas  v.  Moore,  L.  R.  [1918]  1  K.  B.  555. 

Other  decisions  under  rule  7  of  the  English  Practice  Act  (our  section 
213),  permitting  the  joinder  of  several  defendants  where  the  plaintiff  is 
"in  doubt"  as  to  who  is  liable,  are  illustrative  of  the  liberality  with 
which  the  English  courts  have  construed  the  provisions  of  their  Prac- 
tice Act,  now  incorporated  in  ours.  Where  A.  ordered  goods  by  spec- 
ifications from  B.,  and  B.  ordered  the  same  goods  by  the  same  specific 
cations  from  C,  and  C.  furnished  the  goods,  which  were  delivered  to 
A.,  who  claimed  they  were  not  according  to  specifications,  C.  contend- 
ing they  were,  it  was  held  that  B.  could  join  A.  and  C.  in  the  same  ac- 
tion, and  get  a  judgment  against  either  one  or  the  other,  depending  upon 
the  decision  of  the  question  whether  the  goods  were  up  to  specifications. 
This  was  held,  although  the  amounts  of  the  claims  against  the  two  de- 
fendants were  different,  and  they  had  not  made  the  same  contract  with 
the  plaintiff.  Payne  v.  British  Time  Recorder  Co.,  L.  R.  [1921]  2  K. 
B.  1 ;  s.  c.  124  Law  Times,  719.  So  it  has  been  held  proper  to  join  as 
defendants  the  party  claimed  to  be  liable  and  the  party  who  represented 
him  as  his  agent,  and  who  made  the  agreement  with  the  plaintiff  which 
was  not  fulfilled ;  the  j>arty  sought  to  be  held  primarily  liable  claiming 
that  the  other  party  was  not  his  agent.  In  that  action  a  judgment  of 
specific  performance  was  sought  against  the  one  in  whose  name  the 
contract  was  made,  or,  in  the  alternative,  if  it  be  found  it  was  made  by 
the  other  defendant  without  authority,  then  for  specific  performance 
against  the  latter.  Honduras  Inter-Oceanic  Railway  Co.  v.  Tucker,  L* 
R.  [1876-77]  2  Exch.  Div.  301. 

From  the  foregoing  review  of  the  English  authorities  it  seems  to  be 
established  that  either  plaintiffs  or  defendants  may  be  joined  where  the 
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respective  daims  arise  out  of  a  set  of  csrcumstances  involving  any 
common  question  of  law  or  fact.  The  instant  case  seems  to  come  within 
this  rule.  The  defendants  have  all  lived  in  the  same  house  owned  by 
the  plainti£F>  and  each  is  sought  to  be  held  liable  for  the  reasonable 
rental  value  of  the  portion  occupied  by  him.  Many  of  the  same  ele- 
ments  that  enter  into  the  determination  of  the  reasonable  rental  value 
of  the  apartment  of  one  defendant  necessarily  enter  into  the  determina- 
tion of  the  same  question  as  to  each  of  the  o&er  defendants.  The  only 
difference  can  be  one  of  the  number,  andp(>ssibly  the  location  and  char- 
acter of  the  rooms  occupied  by  each.  The  claims  all  arise  out  of  the 
same  transaction  or  set  of  circumstances,  and  clearly  they  involve  a 
common  question  of  fact 

We  find  no  reason  for  failing  to  give  to  these  recently  adopted  stat- 
utes the  same  construction  that  has  been  placed  on  their  forerunners 
by  the  English  courts.  It  is  true  that  section  258  of  our  Civil  Prac- 
tice Act  finds  no  counterpart  in  the  English  act.  This  section  relates 
to  the  joinder  of  causes  of  action,  and  restricts  such  joinder.  But  this 
section  was  taken  from  section  484  of  our  Civil  Code,  and  it  is  most 
significant  to  note  that,  when  it  was  transplanted,  one  of  the  provisions 
of  the  former  section  was  omitted.  That  provision  was  that  all  the 
causes  of  action  so  united  must  "affect  all  the  parties  to  the  action." 
This  clause  was  not  carried  into  the  Practice  Act  It  is  manifest  that 
it  no  longer  is  necessary  that  all  the  causes  of  action  joined  in  the  same 
complaint 'should- affect  all  the  parties.  It  is  sufficient  if  they  come 
within  the  rule  already  stated.  The  only  effect  of  section  258  of  the 
Civil  Practice  Act  is  .to  limit  the  character  of  the  causes  of  action 
which  may  be  joined.  See  137  East  66th  St.,  Inc.,  v.  Lawrence,  194 
N.  Y.  Supp.  762,  Special  Term,  New  York  County,  opinion  by  Bijur,  J. 

The  Practice  Act  in  New  Jersey  contains  provisions  in  some  respects 
similar  to  those  of  our  own.  By  the  enactment  of  chapter  231  of  the 
Laws  of  1912  it  is  provided : 

"And  persons  interested  in  separate  causes  of  action  may  Join  if  the  causea 
of  action  have  a  comston  question  of  law  or  fact  and  aroee  out  of  tbe  same 
transaction  or  series  of  transactlona"    Section  4. 

And  also : 

"The  plaintiff  may  join  separate  causes  of  action  against  several  defendants 
if  the  causes  of  action  have  a  common  question  of  law  or  fact  and  arose  out 
of  the  same  transaction  or  series  of  transactlona"    Section  6. 

Under  these  provisions  the  courts  of  that  state  have  held  that  a  num- 
ber of  plaintiiFs,  some  of  whom  had  sustained  property  damage  and 
others  personal  injuries,  and  who  had  brought  separate  actions  against 
the  concern  claimed  to  be  liable  for  the  whole  damage,  might  have  their 
causes  of  action  consolidated  and  tried  as  one ;  Aat  is,  that  they  might 
originally  have  joined  as  plaintiffs  in  the  same  action.  Metropolitan 
Casualty  Insurance  Co.  v.  Lehigh  Valley  Railroad  Co.,  94  N.  J.  Law, 
236.  109  Atl.  743.  *  j  > 

[4]  We  think  our  new  enactments  should  be  liberally  construed,  with 
a  view  of  reducing  the  labor  and  expense  of  litigants  and  furthering  a 
prompt  disposition  of  litigation.  Our  construction  will  not  permit  a 
creditor  to  join  in  one  action  all  or  any  niunber  of  his  debtors.    That 
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can  be  done  only  when  the  claims  against  those  joined  arise  out  of  the 
same  transaction  or  series  of  transactions  and  involve  some  common 
question  of  law  or  fact.  This  is  the  limitation  canied  by  the  statute. 
And  if,  even  in  such  a  situation,  a  joinder  would  be  prejudicial  to  the 
interests  of  any  one  involved,  the  court,  by  virtue  of  the  language  of 
the  statute  itself,  is  given  power  to  order  separate  trials.  It  had  been 
the  practice  prior  to  these  amendments  to  try  together  as  one  a  num- 
ber of  separate  actions  brought  to  recover  rent  or  rental  values.  This 
had  been  done  by  consent,  where  neither  of  the  parties  was  merely 
seeking  delay.  Now  it  can  be  done  as  a  matter  of  right,  subject  to  the 
power  of  the  court  to  order  otherwise. 

[8]  The  sections  of  the  Civil  Practice  Act  in  question  are  applicable 
to  actions  in  the  Municipal  Court.    Municipal  Court  Code,  §§  15,  27. 

The  order  appealed  from  is  reversed,  with  $10  costs,  and  the  motion 
denied,  without  costs. 

LAZANSKY  and  FABER,  JJ.,  concur. 


(201  App.  Div.  167) 

PEOPLE  ex  rel.  FREDEl^ICK  H.  CONE  &  CO.,  Inc.,  v.  LAW  et  a1.,  State  Tax 

Commission. 

(Supreme  (Dourt,  AppeUate  Division,  Third  Department     May  3,  1922.) 

Taxation  ^=:»368— Requiring  corporation  which  changed  its  4lseal  year  to  make 
return,  so  that  a  year's  tax  was  based  on  income  of  17  months,  instead  of  a 
year,  held  error. 

Where  a  corporation  which  under  Tax  Iaw,  f  209,  was  subject  to  an 
annual  franchise  tax,  and  under  section  211  was  required  to  report  its 
net  income  for  the  prjevious  calendar  year  or  its  previous  fiscal  year  on 
which,  under  section  209,  a  tax  was  computed,  payable  in  advance  for  the 
year  beginning  November  1st  next  succeeding,  and  concluding  October 
31st  next  thereafter  reported  its  net  income  for  the  calendar  year  1919. 
which  was  the  same  as  its  preceding  fiscal  year  as  then  established,  and 
afterward  by  permission  of  federal  authorities,  in  June,  1920,  chnnged  its 
fiscal  year  to  begin  June  1st  and  end  May  31st  in  each  year,  requiring  the 
corporation  to  make  a  supplemental  return  for  the  tax  year  KovenoreT, 
1920,  to  October,  1921,  of  the  net  income  from  January  1,  1920.  to  May 
31,  1921,  was  error,  since  a  tax  so  levied  was  based  on  an  income  for  17 
months,  and  not  on  income  for  one  year,  as  required  by  law. 

Certiorari  to  State  Tax  Commission. 

Proceeding  for  certiorari  by  the  People  of  the* State  of  New  York, 
on  the  relation  of  Frederick  H.  Cone  &  Co.,  Inc.,  against  Walter  W. 
Law,  Jr.,  and  others,  as  and  constituting  the  State  Tax  Commission  of 
the  state  of  New  York.  Determination  of  State  Tax  Commission  an- 
nulled, and  certain  tax  as  paid  by  relator  ordered  refunded. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG. 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Wherry  &  Mygatt,  of  New  York  City  (F.  E.  Mygatt,  of  New  York 
iCity,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  of  Albany,  of  counsel), 
for  State  Tax  Commission. 

^=»For  other  cases  tee  same  topic  A  KET-NUMBBR  in  aXi  Kty-Namb«rM  DisMta  ft  Indesas 
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HENRY  T.  KELLOGG,  J.  The  relator  was  subject  to  an  annuaJ 
charge  or  tax  ^'for  the  privilege  of  exercising  its  franchises  in  thi^ 
state  in  a  corporate  or  organized  capacity/'  Tax  Law  (Consol.  Law^, 
c.  60)  art.  9-A,  §  209.  It  was  required  annually  on  or  about  July  1st 
to  report  to  the  state  tax  commission  its  net  income  for  the  previous 
calendar  year  or  its  previous  fiscal  year.  Tax  Law,  §  211.  The  charge 
or  tax  was  required  to  be  computed  on  the  basis  of  the  net  income  thus 
reported,  and  was  payable  "in  advance"-for  the  year  beginning  on  N(^- 
vember  1st  next  succeeding,  and  concluding  on  October  31st  next  there- 
after. Tax  Law,  §  209.  On  or  about  June  23,  1920,  the  relator  re- 
ported its  net  income  for  the  calendar  year  1919.  This  year  was  coin- 
cident with  the  relator's  last  preceding  fiscal  year  as  then  established. 
The  state  tax  commission  computed  the  tax  of  relator  for  the  year 
November  1,  1920,  to  October  31,  1921,  on  the  basis  of  the  net  income 
thus  reported,  at  the  sum  of  $2,782.80.  This  sum  was  paid  by  relator 
in  December,  1920. 

Meanwhile  the  relator,  with  the  permissiqn  of  the  federal  authorities 
having  jurisdiction,  in  June,  1920,  changed  its  fiscal  year  for  account- 
ing purposes  to  begin  on  June  1st  and  end  on  May  31st  in  each  year. 
The  state  tax  commission,  being  iftformied  by  relator  of  this  change, 
directed  the  relator  to  make  a  supplemental  return,  for  the  tax  year*No- 
vember,  1920,  to  October,  1921,  of  the  net  income  from  December  31, 

1919,  to  May  31,  1920.  The  relator  complied  with  this  direction. 
Thereafter  the  state  tax  commission  assessed  an  additional  charge  or 
tax  against  relator  of  $8,026.83,  based  on  such  net  income.  The  charge 
was  paid  by  relator  under  protest.  It  will  be  seen  that  the  state  tax, 
commission  for  the  tax  year  November,  1920,  to  October,  1921,  exact-  ^ 
ed  from  the  relator  a  tax  or  charge  based,  not  on  its  net  income  for  the 
previous  calendar  and  fiscal  year  of  1919,  but  upon  the  net  income  of 
that  year  plus  the  net  income  of  the  first  five  months  of  1920. 

This  was  wholly  contrary  both  to  the  letter  and  the  spirit  of  the  pro- 
visions of  the  Tax  Law.  That  law,  for  a  one  year's  exercise  of  a  cor- 
porate franchise,  imposed  a  charge  determinable  by  a  one  year's  ex- 
perience in  net  income.  The  charge  against  relator  for  the  year  No- 
vember, 1920,  to  October,  1921,  had  already  been  correctly  computed 
on*  the  basis  of  its  net  income  experience  for  the  year  1919,  and  had 
been  assessed  and  paid.  The  next  succeeding  tax  properly  to  be  laid 
upon  relator  would  have  constituted  a  charge  for  exercising  its  franchise 
for  the  year  November,  1921,  to  October,  1922.  It  is  true  that  the 
relator,  for  the  computation  of  this  tax,  could  report  its  last  preceding 
fiscal  year  of  June,  1920,  to  May,  1921,  rather  than  the  calendar  year 

1920.  In  this  way  it  could  avoid  having  its  prosperous  months  from 
January  to  May,  1920,  considered  in  determining  its  yearly  net  income, 
either  for  the  tax  year  November,  1920,  to  October,  1921,  or  the  tax 
year  November,  1921,  to  October,  1922.  For  the  loss  which  will  thus 
accrue  to  the  state,  only  its  Legislature  is  to  blame.  Certainly  the  state 
tax  commission  found  no  proper  remedy  when  it  attempted  to  lay  a 
tax  for  the  year  November,  1920,  to  October,  1921,  based  upon  a  net 
income,  not  for  one  year,  but  for  17  months. 

This  was  Hot  authorized  by  any  of  the  provisions  of  the  Tax  Law. 
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but  was  directly  oiq)osed  thereto.  The  action  of  the  state  tax  commis- 
sion was  clearly  erroneous,  and  cannot  be  upheld.  The  determination 
of  the  state  tax  commission  should  be  annulled,  and  the  amotmt  of  the 
tax  paid  refunded,  with  costs  to  relator. 

Determination  annulled,  and  the  amount  of  additional  tax  paid  or- 
dered refunded,  with  $50  costs  and  disbursements  to  the  relator.  All 
concur. 


(201  App.  Div.  569) 

MAWHINNEY  v.  MILLBROOK  WOOLEN  MILLS,  Ino. 

(Supreme  Oourt,  Appelate  Dirialon,  Second  Departmoit    Jnne  9,  1922.) 

1.  Contraets  ^=9309(1)— Government  contracts  took  precedenee  of  civilian  cob- 

traete. 

Gorenmieat  contracts  on  May  11,  ldl7,  took  precedence  of  dTflian  am- 
tractfl,  and  in  so  far  as  they  prevented  performance  constituted  a  good  de- 
fense for  the  delay  or  cancellation  of  tbem,  in  view  of  National  Defense 
Act  (U.  S.  Comp.  St  M  3116f-^115b). 

2.  Sales '^=s>l76(l)— Where  time  of  performance  waived,  time  of  performance  Is 

extended  for  reasonalile  time  after  waiver. 

Where  time  of  performance  of  a  contract  to  seU  and  deUver  goods  waa 
waived  by  buyer,  the  seller  had  a  reasonable  time  after  each  waiver  to 
tdellver  the  goods. 

EeUy,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Richmond  County. 

Action  by  George  S.  Mawhinney  against  the  Millbrook  Woolen  Mills, 
Inc.  From  a  judgment  for  defendant,  on  a  verdict  directed  by  the 
court,  plaintiff  appeals.    Affirmed. 

See,  also,  231  N.  Y.  290,  132  N.  E.  93,  15  A.  L.  R.  1506. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  MANNING,  JJ. 

Thomas  G.  Prioleau,  of  New  York  City,  for  appellant. 
Roderic  Wellman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  {1,  2]  The  Court  of  Appeals  has  laid  down  the 
law  of  this  case  to  the  effect  that  the  government  contracts,  beginning 
with  the  one  of  May  11,  1917,  took  precedence  of  civilian  contracts, 
and,  in  so  far  as  they  prevented  performance  of  plaintiff's  contract, 
constituted  a  good  defense  for  the  delay  or  cancellation  of  it.  231  N. 
Y.  290,  132  N.  E.  93,  15  A.  L.  R.  1506.  Time  was  of  the  essence  of 
the  contract  between  plaintiff  and  defendant.  The  defendant  con- 
tracted to  deliver  the  goods  in  May,  June,  and  July.  Whether  the 
government  contracts  of  May  11th  and  July  22d,  taking  precedence 
of  plaintiff's  contract,  caused  delay  or  prevented  performance  of  it 
in  whole  or  in  part,  would  have  been  a  question  of  fact  on  the  evi- 
dence. But  plaintiff  waived  the  time  of  performance  by  letters  of 
August  24,  October  4,  and  October  17,  1917.  The  defendant,  there- 
fore, had  a  reasonable  time  after  October  17  to  deliver  the  goods,  and 
such  time  was  never  fixed  by  notice  under  the  doctrine  of  Taylor  v. 
Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D,  284,  but  was 
left  indefinite.  Meanwhile  still,  another  government  contract  was  made 
on  August  25,  and  the  evidence  warranted  the  court  in  holding  as  raat- 
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ter  of  law  that  performance  of  plaintiff's  contract  was  then  rendered 
impossible  by  the  government  contracts  with  the  effect  given  them  by 
the  National  Defense  Act  (39  Stat.  213,  §  120  [U.  S.  Comp.  St.  '§§ 
3115f-3115h]),  as  interpreted  by  the  Court  of  Appeals. 
The  judgment  should  be  affirmed,  with  costs. 

BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  and  MANNING,  JJ., 
c(Hicur. 

KELLY,  J.,  votes  to  reverse  on  the  ground  that  the  letters  of  the 
plaintiff  did  not  constitute  a  waiver  of  the  original  date  of  delivery,  un- 
der Taylor  v.  Godet  (208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D, 
284)  as  matter  of  law,  and  also  becausd  it  was  a  question  of  fact  wheth- 
er the  war  orders  prevented  the  performance  of  plaintiff's  contract. 


CIANGUILLI  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  Unit  Department    June  27,  1022.) 

Courts  €=?>  189  (7)— Denial  of  motion  for  leave  to  amend  complaint  after  ver- 
diet  for  plaintiff,  but  before  defendant^ t  metlon  to  set  aside  was  granted,  held 


In  a  personal  injury  action  against  a  city,  where  plaintiff's  motion  for 
leave  to  amend  complaint,  so  as  to  allege  comptroller's  refusal  to  make  an 
adjustment  of  plaintifTs  claim,  was  made  after  the  rendition  of  the  vei^ 
diet  for  plaintiff,  but  before  defendant's  motion  to  set  aside  the  verdict  was 
granted,  the  denial  thereof  was  error,  under  Municipal  Court  Code,  §  93, 
subd.  2. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Luigi  Cianguilli,  an  infant  under  the  a^e  of  14  years,  by 
John  Cianguilli,  his  guardian  ad  litem,  against  the  City  of  New  York. 
Verdict  for  plaintiff,  and  from  orders  setting  aside  the  verdict,  and 
denying  plaintiff's  motion  for  leave  to  amend  the  complaint,  plaintiff 
appeals.  Order  setting  aside  verdict  affirmed,  and  order  denying  leave 
to  amend  reversed,  and  motion  for  leave  to  amend  granted,  on  payment 
of  costs.  . 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

William  H.  Wack,  of  New  York  City,  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S.  Al- 
len and  Charles  B.  Kelly,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  The  order  set  aside  the  verdict  on  the  ground  that 
the  complaint  failed  to  allege  that  the  comptroller  of  the  city  of  New 
York  had  neglected  or  refused  to  make  an  adjustment,  of  plaintiff's 
claim.  The  other  order  appealed  from  denied  the  motion  of  plaintiff 
for  leave  to  amend  the  complaint  by  inserting  an  allegation  of  the 
comptroller's  refusal.    The  latter  motion  was  made  some  10  days  after 

^s»For  otliar  mb«b  see  same  topic  ft  KBY-NUMBER  tn  IftU  Kejr-Numbared  Digests  4  Indexes 
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the  verdict  had  been  rendered,  and  a  month  or  more  before  the  motion 
to  set  aside  the  verdict  had  been  granted.  .    '    ~ 

As  the  affidavits  upon  which  this  motion  was  made  are  not  very 
full,  and  this  court  is  not  favored  with  the  minutes  of  the  trial,  it  is 
not  easy  to  determine  exactly  what  there  transpired ;  but  such  knowl- 
edge does  not  appear  to  be  material  to  a  disposition  of  the  present  ap- 
peal. Respondent  had  not  raised  any  technical  objection  arising  there- 
from, nor  suggested  that  the  appeal,  in  part,  at  least,  may  not  be  proper- 
ly entertainable  by  this  court.  Under  such  circumstances  there  ap- 
pears to  be  no  good  reason  why  plaintiff,  who  in  his  affidavit  on  the 
otfier  motion  sets  forth  sufficient  facts  to  sustain  an  allegation  of  re- 
fusal on  the  part  of  the  comptroller,  should  not  be  granted  the  right 
upon  payment  of  appropriate  costs  to  amend  the  complaint  in  the  re- 
spect prayed  for. 

Under  the  liberal  provisions  in  regard  to  ameijdments  of  M.  C.  C. 
(Laws  1915,  c.  279)  §  93,  subd.  2,  there  does  not  seem  to  be  any  rea- 
son why  such  amendment  should  not  be  allowed  at  any  stage  of  the 
action  prior  to  entry  of  judgment.  No  authorities  to  the  contrary  are 
cited  by  respondent.  Those  mentioned  in  the  brief  refer  solely  to  in- 
ability to  support  a  judgment  in  cases'  where  no  amendment  has  been 
allowed  or  sought.  Such  decisions  do  not  apply  to  the  instant  case, 
where,  as  we  understand  it,  the  amendment  is  prayed  for  in  advance 
of  a  second  trial. 

Accordingly  the  order  setting  aside  the  verdict  is  affirmed,  and  the 
order  denying  leave  to  plaintiff  to  amend  is  reversed,  both  without 
costs  of  the  appeal,  and  the  latter  motion  granted,  upon  payment  by 
the  plaintiff  of  $10  costs. 


(201  App.  Div.  614) 

TIEDEMANN  V.  TIEDEMANN  0t  «]. 

(Supreme  Court,  Appellate  Division,  Second  Department  June  9,  1922.) 

1.  Vendor  and  purchaser  <@==>232( 1 2)— Possession  by  equitable  owner  held  to 

charge  purchaser  with  notice  of  his  rights. 

Where  plaintiflf  and  his  wife,  who  had  separated,  had  lived  in  a  mral 
community  for  15  years,  defendants,  who  had  known  them  all  that  time, 
were  charged  with  notice  of  the  rig:hts  of  plaintiff  in  land  occupied  Dy 
him,  and  where  defendants  purchased  such  land  from  the  wife,  in  whose 
name  the  title  stood  on  the  record,  they  were  under  duty  to  make  in- 
quiry of  plaintiff  as  to  the  nature  of  his  possession,  and  where  the  con- 
sideration was  inadequate,  plaintiff  was  entitled  to  prevail  aganst  defend- 
ants, on  proof  that  he  purchased  the  land  with  his  own  funds,  and  took 
title  in  the  name  of  his  wife  under  parol  agreement  with  the  wife  that 
she  would  convey  the  title  to  him  on  his  demand. 

2.  Fraudulent  conveyances  <$=» 1 74 (4)— Conveyance  by  husband  to  wife  to  pro* 

tect  land  against  possible  recovery  In  tort  action  held  not  to  prednde  equi- 
table relief. 

Where  a  husband,  while  driving  a  truck  over  a  railroad  track,  came 
into  collision  with  a  train,  and  a  boy  who  was  riding  in  the  truck  was 
killed,  and  there  was  some  talk  of  the  boy's  parents  suing  the  husband, 
whereupon  the  latter,  on  his  purchasing  land  for  a  home,  had  the  deed 
made  out  to  his  wife,  she  agreeing  to  reconvey  to  him  when  requested, 
there  was  not  such  fraud  as  to  creditors  as  to  preclude  an  action  by  the 

^=»For  othpr  cases  see  same  topic  ft  KET-NUMBER  la  alt  Key^Nimibered  Digests  ft  Indefes 
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husband  against  the,  wife  and  her  grantees  to  cancel  her  deed  to  su«b 
grantees,  and  ^q  compel  a  reconveyance  to  the  husband ;  the  parents  of 
the  boy  never  having  brought  suit  against  the  husband,  and  tbe  husband 
having,  at  the  time  the  conveyance  was  made  to  the  wife,  other  property 
sufficient  to  satisfy  the  claims  of  his  creditors. 

Blaclonar,  P.  J^  and  Jaycox,  J.,  dissenting. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  James  Tiedemann  against  Maria  Tiedemann,  William 
Fisher,  and  Ruth  C.  Fisher.  Judgment  for  plaintiff  (115  Misc.  Rep. 
462,  189  N.  Y.  Supp.  931),  and  defendants  Fisher  appeal.    Affirmed. 

The  appeal  is  from  a  Judgment  entered  in  the  office  of  the  clerk  of  the  coun- 
ty of  Queens  on  the  13th  day  of  June,  1921,  upon  the  decision  and  findings  of 
tbe  court  at  Special  Term.  The  plaintiff  is  the  husband  of  the  defendant 
Maria  Tiedemann,  and  brings  this  action  to  cancel  a  deed  of  property  at 
Queens,  Long  Island,  made  by  his  wife  to  the  defendants  Fisher,  dated  Decem- 
ber 8,  1920,  and  to  compel  her  to  reconvey  the  property  to  plaintiff,  upon  the 
ground  that  the  wife  held  the  title  to  the  property  for  him,  under  oral  agree- 
ment, to  reconvey  upon  plaintiff's  request;  that  having  deserted  him,  having 
left  the  premises  which  constituted  the  family  home,  without  notice  to  him 
and  in  violation  of  her  agreement,  she  sold  the  property  to  defendants  Fisher 
for  $2,500  ($1,000  cash  and  $1,500  mortgage),  when  the  fair  value  of  the 
property  was  $4,000;  and  plaintiff  alleged  in  the  complaint  that  the  Fishers, 
at  the  time  they  purchased  the  property,  had  full  knowledge  of  the  trust 
agreement.  The  defendant  wife  did  not  answer,  but  there  is  no  evidence  in 
tbe  case,  or  suggestion,  that  she  is  acting  in  sympathy  with  her  husband. 
At  tbe  date  of  the  trial  she  was  still  separated  from  blm,  and  appeared  by 
an  attorney  opposing  plaintiff's  claim. 

The  plaintiff  testified  that  in  1918  he  owned  the  property,  where  he  resided 
with  his  wife  aiid  two  children.  He  was  engaged  in  trucking  for  the  city. 
In  that  year  he  met  with  an  accident ;  his  truck  was  in  collision  with  a  Long 
Island  Railroad  train,  and  he  was  injured.  A  boy  who  was  on  the  truck  with 
him  was  killed.  Plaintiff  made  a  claim  for  damages  against  the  railroad  com- 
pany. They  settled  with  hlA  for  $1,500,  which  sum  he  gave  to  his  wife;  but 
there  was  some  talk  of  the  boy's  parents  suing  him,  Tiedemann,  for  damages 
for  the  boy's  death.  He  says  he  talked  the  matter  over  with  his  wife,  and  witli 
the  object  of  saving  his  home  for  himself,  his  wife,  and  children,  against  a 
possible  Judgment,  he  transferred  the  house  to  his  wife  on  her  oral  agree- 
ment that  he  might  have  the  property  back  at  any  time  he  wanted  it.  There 
Is  no  evidence  that  by  this  transfer  he  divested  himself  of  all  of  'his  prop- 
erty. He  still  had  his  trucks  and  horses  and  contracting  business.  As  a 
matter  of  fact,  no  claim  was  made,  and  no  action  was  ever  commenced  against 
him  by  the  parents  of  the  boy.  After  the  deed  to  his  wife,  he  paid  the  taxes 
and  insurance  on  the  property,  built  a  barn  of  the  value  of  $1,200  on  the 
premises,  and  kept  the  property  in  repair.  He  made  other  improvements,  and 
continued  to  live  on  the  property  down  to  the  date  of  the  trial.  All  of  the 
expenditures  were  made  out  of  his  own  money.  His  wife  lived  with  him 
in  the  premises  to  November,  1919.  In  June,  1920,  the  place  was  worth 
$4,000.  He  knew  nothing  of  the  sale  of  the  property  to  the  Fishers  until 
after  the  deed  was  delivered,  when  he  received  a  notice  from  Fisher  demand- 
ing possession  at  once.  He  had  known  defendant  Fisher  for  15  years.  Fisher 
lived  in  Queens,  two  blocks  ftom  plaintiff. 

Mrs.  Tiedemann  was  called  as  a  witness  on  the  defense,  and,  examined  by 
her  own  attorney,  Mr.  Herzog,  admitted  receipt  of  the  deed  from  her  husband 
in  1918.  She  says  there  was  no  discussion  at  the  time  about  the  automobile 
accident  Her  testimony  is  that,  living  apart  from  her  husband,  she  met  her 
neighbor,  Fisher,  on  a  trnroy  cnr  on  the  5fh  day  of  npoemher.  1020.  and  Fisher 
having  mentioned  tbe  fact  that  he -had  to  move  from  his  then  residence  and 
was  thinking  of  buying  a  place,  she  offered  to  sell  him  the  house  in  question 
for  $2,500.  Fisber  said,  apparently  at. once,  that  he  would  buy  it;  and  the 
next  day,  December  6th,  she  went  to  lawyer  Ashmead's  office,  and  met  fi^sher. 


Digitized  by 


Google 


784  104  NBW  YORK  SUPPLBMENT  (Sup.  Ct 

atod  received  flOO  on  account  of  the  pnrdbaae.  No  contract  was  drawn— **Jii8t 
a  Blip  of  paper/'  which  was  not  prodnced ;  and  on  DecAriber  8th,  two  days 
later,  she  went  to  Ashmead's  office,  received  $900  in  cash  and  a  purchase- 
money  mortgagv"  for  $1,500,  and  delivered  a  deed  of  the  property  to  William 
J.  and  Ruth  G.  Fisher.  She  admitted  that  she  did  not  consult  her  husband 
or  give  him.  any  information  about  the  sale.  The  defendant  Fisher  was  in 
court  at  the  trial.  He  did  not  take  the  witness  stand,  nor  did  he  offer  any 
evidence  against  plaintiffs  claim.  There  is  no  contradiction  of  plalntUTs  evi- 
dence that  at  all  times  he  was  in  i)ossession  of  the  property. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Henry  C.  Frey  and  Elmer  J.  Ashmead,  both  of  Jamaica,  for  appel- 
lants. 

Charles  H.  Street,  of  Jamaica  (Rawdon  W.  Kellogg,  of  Jamaica, 
on  the  brief),  for  respondent. 

KELLY,  J.  The  learned  trial  justice  decided  in  favor  of  plaintiff. 
115  Misc.  Rep.  462,  189  N.  Y.  Supp.  931.  He  found  the  agreement  by 
the  wife  to  reconvey,  continued  expenditure  by  plaintiff  for  taxes  and 
repairs,  insurance,  etc. ;  that  the  value  of  the  property  was  $4,000.  He 
found  that,  when  Fisher  bought  the  property  in  EJecember,  1920^  he 
knew  that  plaintiff  was  separated  from  his  wife,  and  that  he  was  in 
possession  of  the  premises.  He  found  that  Fisher  and  his  wife  were 
not  innocent  purchasers,  and  that  they  were  chargeable  with  notice  of 
the  trust  agreement.  He  decreed  that  plaintiff  was  the  owner  of  the 
property,  that  the  deed  from  the  wife  to  the  Fishers  sholild  be  canceled, 
and  that  Mrs.  Tiedemann  should  reconvey  the  property  to  the  plain- 
tiff; and  the  judgment  so  provided.  Nothing  is  said  in  the  findings 
or  judgment  about  Mrs.  Tiedemann  returning  the  $1,000  to  the  Fishers, 
but  the  Fishers  made  no  request  for  such  judgment,  and  make  no  point 
about  it.  The  case  contains  no  exceptions  to  the  findings  made  by  the 
learned  justice.  The  defendant  Mrs;  Tiedemann  does  not  appeal  from 
the  judgment. 

[1]  1  think  the  judgment  was  right.  The  sufficiency  of  the  oral 
agreement  to  reconvey  is  not  attacked  by  the  defendant  on  the  record. 
Appellants'  argument  is  that  no  fraud  was  shown  on  the  part  of  Fisher, 
that  there  was  no  proof  of  inadequacy  of  consideration,  and  that  the 
decision  is  against  the  evidence.  The  plaintiff's  possession  of  the 
property  was  notice  of  his  claim  of  title  to  Mr.  Fisher  (Phelan  v.  Brady, 
119  N.  Y.  587,  23  N.  E.  1109,  8  L.  R.  A.  211),  and  there  is  abundant 
evidence  to  sustain  the  finding  of  the  learned  trial  justice  that,  in  this 
rural  community  in  Queens,  the  conditions  existing  between  the  plain- 
tiff and  his  wife  were  known  to  his  near  neighbor  of  IS  years*  standing. 
The  insufficiency  of  the  consideration  paid,  the  haste  with  which  the 
transaction  was  closed,  and  the  absence  of  explanation  by  Mr.  Fisher, 
who  was  present  at  the  trial,  justified  the  finding  of  the  learned  justice 
that  Mr,  Fisher  was  endeavoring  to  take  advantage  of  the  dispute  be- 
tween husband  and  wife  to  get  the  family  home  at  much  less  than  it 
was  worth  without  consulting  the  husband. 

[2]  But  my  brethren  who  dissent  think  that  the  plaintiff  cannot  have 
relief  in  equity,  because  he  made  the  deed  to  his  wife  for  the  purpose 
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of  hindering:,  delaying,  and  defrauding  his  creditors.  See  Simis  v. 
Simis,  146  App.  Div.  655,  131  N.  Y.  Supp.  460;  Lynch  v.  Jones,  179 
App.  Div.  613,  166  N.  Y.  Supp.  1047.  It  seems  to  me  the  answer  to 
this  is  that  there  is  no  evidence  that  the  plaintiff  had  any  creditors  at 
the  time  he  made  the  deed  to  his  wife,  or  at  any  time;  nor  is  there 
evidence  that  by^making  the  deed  in  question  he  divested  himself  of  all 
his  property.  On.  the  evidence  in  the  case  he  was  still  entirely  solvent. 
He  had  his  contracting  business  and  plant,  and  it  is  evident  that  he  was 
in  funds,  because  he  continued  to  improve  the  property  and  to  expend 
money  on  it.  Apparently  the  railroad  company  acknowledged  its  re- 
sponsibility for  the  accident  in  which  the  boy  was  killed  who  was  rid- 
ing on  plaintifFs  truck.  There  is  no  suggestion  that  the  boy's  parents 
ever  made  claim  that  plaintiff  was  responsible  for  the  occurrence,  or 
that  he  owed  any  money  to  the  next  of  kin  of  the  deceased  boy. 

It  is  suggested  that  the  next  of  kin  of  the  boy  were  potential  credi- 
tors, they  might  have  presented  a  claim,  and  that  Tiedemann  had  this 
in  mind  when  he  made  the  deed,  and  that  he  intended  to  remove  the 
property  from  the  lien  of  any  judgmeht  which  might  be  recovered 
But  I  think  this  is  going  too  far.  Tiedemann  never  conceded  that  he 
was  responsible  for  the  accident.  On  the  contrary,  he  preferred  a 
claim  against  the  railroad  company  and  collected  damages.  If  he  fear- 
ed a  lawsuit,  I  see.no  justification  on  the  evidence  for  the  inference  that 
he  was  endeavoring  to  defraud  any  one.  There  is  no  evidence  of  any 
debt  or  liability  on  his  part,  and  the  objections  of  my  dissenting  Breth- 
ren are  based  on  the  inference  that  there  was  a  debt,  and,  secondly,  on 
the  inference  that,  if  there  was  a  debt,  he  was  endeavoring  to  avoid  it. 
None  of  the  decided  cases  go  to  this  extreme.  If  there  are  in  fact 
debts  and  obligations,  and  the  debtor  divests  himself  of  property  to 
avoid  payment,  it  may  be  that  he  cannot  recover  it  in  equity ;  but  that 
is  not  this  case.  In  the  countless  cases  where  a  man  takes  title  to  his 
home  in  his  wife's  name,  or  transfers  the  home  to  his  wife,  so  that  she 
may  have  shelter  for  herself  and  children,  if  we  go  into  the  mental 
operations  of  the  husband  and  father,  we  may  find  that  the  transfer 
was  made  to  protect  the  family  against  the  vicissitu'des  of  business 
operations  and  the  like ;  but  I  have  never  understood  that  such  trans- 
fers were  barred  by  the  law  or  by  considerations  of  conscience  and  fair 
dealing.  I  think  the  judgment  was  right,  and  that  it  should  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 

RICH  and  YOUNG,  JJ.,  concur. 

BLACKMAR,  P.  J.,  and  JAYCOX,  J.,  dissent,  on  the  ground  that 
a  court  of  equity  will  not  relieve  the  plaintiff  from  a  conveyance  made 
with  intent  to  hinder  and  delay  creditors. 
194N.Y.S.— 60 
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CAHN  V.  503  FIFTH  AYE.  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department.     June  27,  1922.) 

Landlord  and  tenant  <@==>I84(2)— Lessee  bound  bv  provision  entitling  lessor  to  de- 
duct from  deposit  deficiency  on  reletting  after  dispossession. 

T.e88ee  who  defaulted  in  performance  and  was  dispossessed  durini?  the 
term,  for  nonpayment  of  rent,  was  bound  by  provision  or  lease  authorizing 
lessor  to  relet  after  dispossession  and  deduct  amount  of  deficiency  from 
deposit  made  by  lessee  as  security  for  the  performance  of  the  lease, 
though  the  le^se  was  made  during  the  term  of  a  prior  lease  of  the  same 
premises  to  a  third  party,  pursuant  to  provision  of  prior  lease  authorizing 
lessor  to  relet  premises  in  case  of  vacancy  for  the  benefit  of  such  third 
party  as  lessee,  and  entitling  lessor  to  retain  rental  above  that  fixed  by 
third  party's  lease  as  commission  for  such  renting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Daniel  Cahn  against  the  503  Fifth  Avenue  Company. 
Judgment  for. plaintiff,  and  defendant  appeals.  Reversed,  with  direc- 
tions. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  J  J. 

Bond  &  Babson,  of  New  York  City  (William  Arthur  Babson,  of 
Xew  York  City,  of  counsel),  for  appellant. 
Isidore  Faitt,  of  New  York  City,  for  respondent. . 

McCOOK,  J.  Plaintiff,  lessee  of  defendant,  has  after  the  expira- 
tion of  the  term  recovered  judgment  against  defendant  for  $333.33, 
being  deposit  made  as  security  for  the  performance  of  the  lessee's  cov- 
enants. The  judgment  is  not  based  on  the  provisions  of  the  lease,  for 
the  plaintiff  defaulted  in  performance,  and  was  dispossessed  during 
the  term  for  nonpayment  of  rent,  And  the  lessor  was  authorized  by  the 
terms  of  the  instrument  to  relet  after  dispossession  of  the  tenant  and 
to  enforce  its  claim  for  any  deficiency  against  the  plaintiff. 

The  theory  of  the  action  is  that,  as  the  lease  to  plaintiff  was  made 
during  the  tem>  of  a  prior  lease  of  the  same  premises  to  Tyson  Com- 
pany, pursuant  to  a  provision  in  the  Tyson  lease  authorizing  the  lessor, 
in  case  the  premises  became  vacant,  to  relet  for  the  benefit  of  Tyson 
Company,  and,  as  the  Tyson  Company  resumed  possession  after  the 
dispossession  of  the  plaintiff,  and  paid  all  the  rent  provided  for  in  the 
Tyson  lease  down  to  the  end  of  the  term,  the  plaintiff  is  entitled  to 
the  deposit,  although  the  rent  specified  in  the  plaintiff's  lease  exceeds 
by  the  sum  of  $1,187.43  the  rental  under  the  Tyson  lease.  Before  the 
plaintiff  took  possession  under  his  lease,  the  Tyson  Company  agreed 
with  the  lessor  that — 

"You  may  rent  the  premises  at  any  time,  at  a  rental  not  less  than  that 
which  we  [Tyson]  are  now  paying,  unless  we  agree  otherwise  In  writing,  and 
in  consideration  of  your  making  no  charge  for  renting  the  said  store,  in  the 
event  of  your  doing  so,  you  are  to  retain,  in  lieu  of  commission  for  sueh  rent- 
ing, any  rental  above  that  which  we  are  paying." 

I  fail  to  see  why  plaintiff  should  be  absolved  from  the  obligation  of 
his  contract    '^here  seems  no  merit  in  the  argument  that,  because  plain- 

^s»For  other  eases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  ladexe* 
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tiff's  lease  was  made  for  or  inured  to  the  benefit  of  Tyson,  the  plaintiff 
is  entitled  to  get  back  his  deposit.  The  plaintiff's  liability  is  defined 
by  the  terms  of  his  lease,  and  whether  the  benefits  derived  go  to  Tyson 
or  the  landlord  is  a  matter  between  Tyson  and  the  landlord,  which  does 
not  concern  the  plaintiff.  The  plaintiff's  deposit  was,  as  between  him 
and  his  lessor,  to  secure  the  performance  of  the  covenants  of  his  lease, 
and  not  merely  for  performance  of  the  provisions  of  the  Tyson  lease ; 
and  the  prior  lessee  having  agreed  that  the  landlord  should  have  a  right, 
upon  the  reletting,  to  any  rents  in  excess  of  those  provided  for  by  the 
first  lease,  the  defendant  was  entitled  under  its  counterclaim  to  recover 
$854.10,  being  the  amount  of  such  excess  less  the  deposit  retained. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  the 
defendant  for  $854.10,  with  costs, 

GUY  and  BIJUR,  JJ.,  concur. 


BERLIN  V.  MILLER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  29,  1922.) 

Evidence  ^=s>l39— In  action  for  refnslnq  to  accept  artificial  teeth,  Jury  entitled 
to  Inspect  cast  made  by  another  dentist. 

In  an  action  by  a  dentist  for  refusing  to  accept  a  plate  of  artificial 
teeth  made  for  defendant,  the  Jury  were  entitled  to  Inspect  a  east  made 
by  another  dentist  at  a  later  date,  for  comparison  of  that  cast  with  the 
plate  made  by  plaintiff,  in  the  light  of  expert  testimony  as  to  the  condi- 
tions of  the  gums  at  the  time  each  was  made,  as  bearing  on  lack  of 
workmanlike  quality  or  customary  skill. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Simon  Berlin  against  Joseph  Miller.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Alexander  Miller,  of  New  York  City,  for  appellant. 
I.  M.  Sackin,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  was  an  action  to  recover  for  professional 
services  as  a  dentist  upon  several  items,  of  which  the  principal  one  was 
the  making  of  a  plate  of  artificial  teeth.  During  the  course  of  the 
trial  the  court  refused  to  permit  defendant's  counsel  to  show  the  jury 
a  cast  made  by  the  second  dentist  employed  by  defendant,  when  she 
became  dissatisfied  with  the  plaintiff.  The  ground  of  refusal  appar- 
ently was  that  the  shrinkage  of  the  gums  had  not  become  so  complete 
when  plaintiff  made  the  plate  as  to  permit  a  fair  comparison  with 
the  cast  made  at  a  later  time.  Upon  the  summation  on  behalf  of 
defendant,  the  court  interrupted  counsel,  and  not  only  forbade  refer- 
ence to  the  cast  and  comparison  with  the  plate,  but  censured  the  lawyer, 
so  that  the  position  of  the  court  was  emphasized. 

The  cast  was  in  evidence,  and  the  defendant  was  entitled  to  have 
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it  examined  by  the  jury,  and  by  them  compared  with  the  plate,  in  the 
light  of  the  expert  testimony  as  to  the  condition  of  the  gums  at  the  times 
when  the  plate  and  the  cast  were  respectively  made.  If  a  comparison 
of  the  exhibits,  in  connection  with  this  testimony  showed  a  lack  of 
workmanlike  quality,  or  a  lack  of  customary  skill,  then  there  was  a 
question  of  fact  for  the  jury.  Consequently  we  hold  that  the  court 
was  in  error  when  he  charged  that  there  was  no  proof  whatever  to  bear 
out  the  claim  that  ''the  work  was  unworkmanlike  and  unprofessional, 
or  that  the  materials  were  of  an  inferior  grade  or  quality." 

This  charge,  together  .with  what  amounted  to  the  exclusion  of  an 
important  exhibit  in  evidence,  was  prejudicial  error.  There  was  no 
issue  in  this  case  as  to  the  professional  honor  of  the  plaintiff,  and  yet 
the  learned  trial  court  devoted  nearly  one-half  of  his  charge  to  an  ap- 
peal to  the  jury  to  remember  that  the  professional  honor  and  the  pro- 
fessional skill  of  the  plaintiff  were  involved.  The  jury  must  have  re- 
tired with  their  minds  full  of  this  argument  addressed  to  their  sym- 
pathy. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


CU9  Misc.  Rep.  32) 

BU8HNELL  v.  8PEARIN. 

(Supreme  Court,  AppeUate  Term,  First  D^Dartment    June  29,  1922.) 

Contracts  ^=s>  1 82(1)— Request  to  allow  substitution  of  steel  bars  ordered  held 
not  a  oanoellatlon  of  contract  as  a  matter  of  law. 

Where  plaintiff  contracted  to  furnish  defendant  steel,  and,  in  relation 
to  an  item  amounting  to  3  per  cent,  of  the  total  material  called  for,  wrote 
defendant,  stating  that  it  was  impossible  to  get  the  steel  manufactured, 
and  suggesting  a  substitution,  the  letter  did  not,  as  a  matter  of  law,  war- 
rant defendant  in  treating  it  as  a  cancellation  of  the  contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Howard  E.  Bushnell  against  George  G.  Spearin.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Edward  C.  O.  Thomas,  of  New  York  City,  for  appellant 
Alfred  S.  Brown,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Action  to  recover  plaintiff's  damages  for  defend- 
ant's cancellation  of  contract  for  the  furnishing  of  a  quantity  of  steel 
bars  in  accordance  with  prescribed  dimensions.  There  were  two  writ- 
ten orders  given  to  plaintiff  by  defendant,  each  dated  July  19,  1921 — 
one  (No.  1025)  calling  for  800  tons  of  steel,  and  the  other  (No.  1026) 
for  484  tons  as  specified  therein.  In  the  484-ton  order  there  is  an  item 
of  "17300—%''  X  T  0"  square";  this  item  representing  about  40  tons 
of  the  lot,  or  less  than  3  per  cent,  of  the  total  material  called  for.  No 
time  within  which  the  material  was  to  be  delivered  is  stated  in  the  or- 
der, 2wid  the  question  of  time  does  not  enter  into  the  controversy.    On 
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order  No.  1026  the  plaistiff  was  awaking  fortfier  specifications  from 
the  defendant,  and  at  the  request  of  plaintiff  some  modifications  were, 
on  or  about  July  21,  made  in  that  order.  On  August  8,  1921,  plain- 
tiff wrote  defendant : 

"Tbat  the  Doimer  Steel  Gompany  reqaests  that  you  notify  the  dock  depart- 
ment that  they  will  roll  your  orders  1025  and  1026,  and  that  arrangements 
«hould  be  made  with  the  Donner  Steel  Company  at  the  earliest  possible  mo- 
ment regarding  tests,  etc.  I  now  find  that  it  Is  impossible  to  get  any  mill 
to  roll  the  W  square  deformed  bars  and  ask  that  you  will  kindly  allow  me 
to  substitata  %"  roimd  defiormed  bars,  which  will  be  billed  to  yon  on  the  W 
square  basis." 

Upon  receipt  of  this  letter  the  defendant  immediately  replied  as  fol- 
lows : 

"We  beg  to  acknowledge  receipt  of  your  favor  of  the  8th  inst,  in  which  yon 
state  you  find  it  impossible  to  get  any  mill  to  roll  the  W  bars  called  for  on 
our  orders  No.  1026  and  No.  1028.  We  therefore  find  it  necessary  to  canoe! 
these  orders  with  you.** 

Having  dictated  this  letter  to  plaintiff,  the  defendant's  president  tes- 
tified he  telephoned  the  Lackawanna  Steel  Company  at  once,  and  with- 
in an  hour  and  a  half  the  orders  were  placed  with  that  company,  be- 
fore the  cancellation  reached  the  plaintiff.  Upon  receipt  of  the  cauT 
cellation,  plaintiff  wrote  defendant  that  defendant  had  misinterpreted 
the  plaintiff's  letter  of  August  8;  that  that  letter  merely  asked  permis- 
sion to  make  a  substitution  to  expedite  delivery;  that  plaintiff  would 
furnish  ^'^  bars,  and  would  not  accept  cancellation  of  the  orders  un- 
der any  consideration. 

At  the  close  of  the  case  the  trial  judge  granted  judgment  for  defend- 
ant, on  the  ground  that  the  defendant  was  justified  in  canceling  the 
contract  on  receipt  of  plaintiff's  letter  of  August  8.  In  our  opinion  the 
ruling  was  erroneous,  for,  although  plaintiff  stated  in  the  letter  of 
August  8  that  it  was  impossible  to  furnish  the  ^'^  bars,  that  statement 
was  coupled  with  a  request  to  substitute  %"  bars  for  14"  bars,  so  that 
the  letter  in  substance  and  effect  was  susceptible  of  the  construction 
that  it  was  merely  a  request  to  substitute  the  larger  for  the  smaller 
thickness  of  bars,  and  such  request,  in  view  of  the  existing  contract  of 
the  parties,  did  not,  at  least  as  matter  of  law,  warrant  the  defendant  in 
treating  the  letter  as  a  cancellation  of  the  contract. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


ai9  Misc.  Rep.  34) 

BERNSTEIN  v.  SMITH  et  a1. 

(Supreme  Court,  AppeUate  Term,  First  Department.     Jane  27,  1022.) 
I.  Evidence  ^s»450(4)— No  ambiguity  In  lease  as  to  renewal,  so  as  to  allow  parol 
testimony. 

Th^re  is  no  ambignity,  allowing  parol  evidence,  in  the  clanse  of  a 
lease,  'The  tenant  •  •  ?  agrees  to  give  •  •  •  notice,"  3^  months 
before  expiration  of  term  "of  *  *  •  wish  as  to  continuance  of  the 
tenancy  beyond  the  term";  and  testimony  that,  before  execution  of  the 
lease,  lessor  said  clause  gave  privilege  of  renewal,  would  merely  aUow 
finding  of  an  agreement  different  from  that  in  the  lease. 
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2.  Landtord  and  teaant  4&3»83(t)— No  privltoge  of  ronowal  la  loaso. 

Prior  leases  between  the  parties  having  contained  no  option  or  privileee 
of  renewal,  none  is  inferable  from  a  clause  merely  that  the  tenant  «M" 
give  notice,  3%  months  before  expiration  of  the  tercit  of  wish  as  to  con- 
tinuance of  the  tenancy  beyond  the  term. 

Appeal  from  City  Court  of  New  York. 

Action  by  David  Bernstein  against  Edward  S.  Smith  and  others,  ex- 
ecutors of  Mallard  F.  Smith,  deceased.  From  a  jucjgment  on  a  ver- 
dict for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial, 
defendants  appeal.    Reversed  and  dismissed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Coombs  &  Wilson,  of  Brooklyn  (C.  W.  Wilson,  Jr.,  of  Brooklyn, 
of  counsel),  for  appellants. 

Rifkind,  Reilley  &  Schwinzer,  of  New  York  City  (Thomas  T.  Reil- 
ley,  Albert  J.  Ripkind,  and  David  Bernstein,  all  of  New  York  City,  of 
counsel),  for  respondent. 

GUY;  J.  Action  against  lessors  to  recover  damages  for  breach  of 
their  alleged  agreement  to  renew  the  plaintiff's  lease  of  ofRce  prem- 
ises for  an  additional  year  from  May  1,  1920.  On  March  6,  1919,  the 
."Estate  of  Mallard  F.  Smith,  Deceased,  Edw.  S.  Smith,  Executors," 
by  a  formal  written  instrument,  leased  to  the  plaintiff  as  a  law  office 
the  same  rooms  he  had  occupied  as  tenant  in  said  building  for  several 
years  prior  to  that  date,  for  the  term  of  one  year,  to  commence  May  1, 

1919,  and  to  end  April  30,  1920.  There  was  no  right  of  renewal  in 
so  many  words,  or  option  to  renew,  given  by  the  lease ;  but  it  is  pro- 
vided in  paragraph  10  of  the  instrument : 

"And  the  tenant  hereby  expressly  agrees  to  give  formal  written  notice  to 
the  landlord  on  or  before  the  15th  dny  of  Jnnuary,  1920,  of  tenant's  wish  ajb 
to  continuance  of  the  tenancy  beyond  the  term  hereby  granted." 

The  landlord  refused  to  permit  the  tenant  to  occupy  the  premises 
after  April  30,  1920,  the  date  fixed  in  the  lease  for  the  termination  of 
the  term,  and  the  tenant,  claiming  that  the  above  quoted  provision  in 
paragraph  tenth  was  ambiguous,  was  permitted  on  the  trial,  over  ob- 
jection and  exception  of  defendants,  to  introduce  oral  evidence  of  the 
intention  of  the  parties  to  the  instrument.  Pursuant  to  this  ruling  the 
plaintiff  testified  that  before  the  lease  for  the  term  ending  April  30, 

1920,  was  signed  he  said  to  one  Michael,  an  employee  of  the  agent  of 
the  building : 

'* According  to  the  typewritten  matter  on  the  first  page,  this  appears  to  be  a 
lease  for  one  yenr.  I  was  negdtiating  with  you  for  a  lease  for  one  year  from 
May  1,  ini»,  with  the  privilege  of  renewal  from  May  1,  1920,  at  the  same 
rental,  |1,400  a  year." 

At  Michael's  suggestion,  the  plaintiff  then  went  to  the  office  of  the 
landlord's  agent,  Mr.  Tredwell,  and  told  Tredwell  that,  though  he  was. 
negotiating  for  a  lease  for  one  year  with  the  privilege  of  renewal,  "this 
lease  looks  to  me  like  a  lease  for  a  year" ;  that  Tredwell  replied,  "  'This 
is  a  lease  for  a  year  with  privilege  for  renewal ;'  that  he  turned  over  on 
the  next  page,  and  he  said,  *A11  you  have  to  do' — ^the  last  page — ^'you 
have  to  give  us  written  notice  under  clause  10,  on  or  before  January 
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15,  and  you  desire  to  stay  another  year  in  our  offices,  and  we  will 
renew  the  lease  for  another  year  for  $1,400  a  year';"  and  that  on  the 
faith  of  that  statement  the  plaintiff  signed  the  lease.  On  or  about  De- 
cember 10,  1919,  plaintiflE  notified  the  defendants  that,  pursuant  to 
paragraph  10  of  the  lease,  he  elected  to  exercise  the  option  to  continue 
his  tenancy  for  one  year  from  May  1,  1920,  upon  the  same  terms  and 
conditions  as  in  the  existing  lease. 

Tredwell,  landlord's  agent,  denied  th^t  he  ever  had  any  such  con- 
versation with  the  plaintiff  as  testified,  and  Michael,  Tredwell's  em- 
ployee, testified  that  at  the  same  time  he  was  negotiating  with  the  plain- 
tiflf  for  the  lease  from  May  1, 1919,  he  asked  plaintiff  to  take  a  two-year 
lease,  but  plaintiff  said^  "No" — that  he  expected  to  get  out  of  the 
business  in  another  year ;  that  he  did  not  intend  to  be  always  a  lawyer. 

The  jury  found  for  plaintiff  and  assessed  his  damages  in  the  stmi  of 
$1,400. 

[1]  We  are  of  opinion  that  there  is  no  ambiguity,  as  claimed,  in  the 
clause  relied  upon  by  plaintiff: 

"The  tenant  hereby  expressly  agrees  to  give  formal  wrltt^  notice  to  the 
landlord  on  or  before  the  35tb  day  of  January,  1920,  of  tenant's  wish  as  to 
continuance  of  the  tenancy  beyond  the  term  hereby  granted.** 

While  we  agree  in  the  view  that  the  court  should  endeavor  to  give 
effect  to  every  stipulation  of  an  agreement  there  is  a  limit  beyond  which 
contractual  intention  cannot  be  read  into  language  which  does  not  ex- 
press it,  either  in  words  or  by  reasonable  implication.  It  is  conceiva- 
ble that  the  landlord  of  such  premises  would  desire  to  know,  several 
months  in  advance  of  the  end  of  the  term,  whether  the  tenant  intends 
to  stay  for  another  year,  and  make  arrangements  accordingly,  and  there 
seems  no  room  for  doubt  that  is  just  what  the  language  quoted  means 
— ^an  agreement  on  the  part  of  the  tenant  to  express  in  writing  on  or 
before  January  15  whether  he  wishes  to  renew  his  lease.  As  against 
the  theory  of  ambiguity  upon  which  the  testimony  was  admitted,  the 
plaintiff  testified  on  cross-examination  that  he  was  satisfied  that  the 
clause  referred  to  gave  him  a  renewal  for  one  year  on  the  same  terms 
and  conditions  stated  in  the  lease,  that  his  rights  were  fully  protected 
by  the  instmment,  and  that  he  would  have  advised  a  client  that  the 
lease  entitled  him  to  an  option  for  a  renewal  for  a  term  of  one  year. 
We  agree  with  the  appellants  that  the  only  thing  accomplished  by  ad- 
mitting the  oral  testimony  objected  to  was  to  allow  the  jury  to  find  the 
making, of  another  agreement  which  differed  from  the  agreement  con- 
tained in  the  written  contract  of  the  parties.  Thomas  v.  Scutt,  127 
N.  Y.  133,  27  N.  E.  961  ,•  Coltender  v.  Dinsmore,  55  M.  Y.  200,  14  Am. 
Rep.  224. 

[2]  In  Burgener  v.  O'Halloran,  111  Misc.  Rep.  203,  181  N.  Y. 
Supp.  235,  the  facts  were  stipulated,  and^the  record  presented  a  ques- 
tion of  law  effecting  the  construction  of  \  clause  of  a  lease  dated  Oc- 
tober 7,  1918.    The  clause  there  under  consideration  was: 

"That  the  said  tenant  shall  notify  the  said  landlord,  one  ntonth  before  the 
expiration  of  the  term,  if  he  desires  to  renew  the  lease." 

On  or  about  October  1,  1916,  the  same  landlord  rented  the  premises 
to  the  tenant  for  one  year,  with  the  privilege  of  renewal  for  one  year; 
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the  rent  reserved  being  $65  a  month  and  the  water  tax,  the  tenant  to 
have  the  option  to  purchase  the  premises  at  a  stipulated  price.  On  Oc- 
tober 1,  1917,  the  tenant  renewed  the  lease,  the  renewal  period  expiring 
October  1,  1918.  On  October  7,  1918,  the  lease  containing  the  words 
before  quoted,  $aid  words  appearing  to  be  specially  incorporated  in 
typewriting  in  a  printed  form  of  lease,  was  executed.  The  court  held 
that  the  facts  showed  that  the  landlord  and  the  tenant  evidently  be- 
lieved that  the  lease  of  October  7,  1918,  was  identical  in  its  terms  with 
the  old  lease ;  that  although  the  new  lease  did  not  require  the  tenant 
to  pay  the  water  tax,  or  give  him  the  option  to  buy  the  premises,  the 
landlord  sent  the  tenant  &e  water  bills  for  1918-1919,  and  the  tenant 
paid  them;  that  until  June,  1919,  the  landlord  as  well  as  the  tenant  acted 
as  if  the  new  lease  corresponded  in  terms  with  the  old;  and  that  ac- 
cordingly it  was  the  intention  of  the  parties  that  the  tenant  had  a  right 
to  renew  for  an  additional  term,  and  such  right  to  renew  could  be  set 
up  as  an  equitable  defense  in  the  summary  proceeding. 

In  the  present  case,  however,  the  plaintiff  had  a  lease  for  one  year 
from  May  1,  1916,  to  May  1,  1917,  a  new  lease  for  one  year.  May  1, 
1917,  to  May  1,  1918;  then  he  obtained  a  memorandum  extending  his 
lease  to  May  1,  1919,  the  date  when  the  term  under  the  lease  in  question 
began.  None  of  these  leases  contains  an  option  or  privilege  of  renew- 
al. Under  the  circumstances,  the  doctrine  of  the  Burgener  Case  does 
not  warrant  an  inference  that  the  clause  in  paragraph  10  of  the  lease 
before  us  gave  the  plaintiff  an  option  of  renewal  for  an  additional  year. 

In  view  of  our  conclusion  on  the  merits,  it  is  unnecessary  to  consider 
whether  under  the  circumstances  the  action  would  lie  against  defend- 
ants in  their  representative  capacity. 

Judgment  reversed,  and  complaint  dismissed,  with  costs. 

BIJUR  and  McCOOK,  JJ.,  concur. 

ai8  Misc.  Rep.  806) 

RUSSELL  V.  KNIFFIN. 

(Supreme  Court,  Trial  Term,  Steuben  Ck>unty.    June  27,  1922.) 

1.  Evidence  «$=s>l7— Court  need  not  Judicially  notice  stated  date  was  Snaday,  aaiest 

attention  la  calleo  to  that  fact. 

The  court  need  not  take  judicial  notice  that  a  stated  date  fell  on  a 
Sunday,  without  suggestion  of  that  fact  from  either  plaintiff  or^lefendant 

2.  Time  ^=3>I0(4)— List  day,  If  Sunday,  It  not  exduded  in  computing  period  of 

years. 

Under  Geaeral  Construction  Law,  f  20,  aa  amended  by  Laws  1910,  c.  347, 
I  1,  making  a  uniform  beginning  for  all  periods  of  time,  and  providing 
that,  in  computing  any  specified  period  of  time  from  specified  event,  the 
day  on  which  the  event  happens  is  the  day  from  which  reckoning  is  made, 
a  Sunday,  if  it  be  the  last  day  of  the  period  within  which  the  act  is  re- 
quired to  be  done,  is  not  excluded*  unless  the  period  is  specified  as  a  num- 
ber of  days  so  that  where  the  cause  of  action  accrued  August  1,  1917,  a 
suit  instituted  on  August  2,  1920,  was  barred  by  the  three-year  limitation, 
though  August  1, 1920,  was  Sunday. 

Action  by  Jennie  B.  Russell  against  Frank  W.  Knifiin.  On  plaintiff's 
motion  for  new  trial,  made  on  the  minutes  of  the  court.    Motion  denied. 

^s^FoT  other  caafig  see  same  topic  ft  KBY-NUliBBR  in  all  Ke7-Numb«rad  Dlgvate  41  iadfs« 
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^James  O.  Sebring,  of  Coming,  for  plaintiff. 
F.  K.  Whiteman,  of  Hornell,  for  defendant 

iSTEPHENS,  J.  This  is  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  received  by  the  plaintiff  through  defendant's  neg- 
ligence. The  motion  is  predicated  chiefly  upon  the  proposition  that 
the  court  erred  in  submitting  to  the  jury,  in  any  fashion,  the  question 
of  the  statute  of  limitations. 

The  defendant  pleaded  the  statute.  During  the  course  of  the  trial 
the  court  stated,  or  audibly  assumed,  that  the  action  was  commenced 
by  the  service  of  the  summons  on  August  2,  1920.  The  plaintiff  gave 
evidence  to  the  effect  that  the  accident  in  which  plaintiff  was  injured 
occurred  August  8,  1917,  while  the  defendant's  testimony  tended  to 
establish  that  it  was  one  week  earlier,  on  August  1,  1917.  The  defend- 
ant's counsel  in  his  summary  argued  that,  since  the  cause  of  action 
accrued  on  August  1,  1917,  tfie  action,  commenced  on  August  2,  1920, 
was  barred  by  the  statute  of  limitations.  The  counsel  for  the  plaintiff 
then  called  to  the  court's  attention  the  fact  that  there  was  no  proof  in 
the  case  that  the  summons  was  served  August  2,  1920.  At  the  close  of 
the  summaries  the  court  reminded  the  counsel  that  there  was  a  defect 
in  the  record  relating  to  the  application  of  the  statute.  Additional  tes- 
timony was  then  heard,  and  it  was  shown  that  the  summons  was  served 
on  August  2,  1920,  and  the  plaintiff's  attorney  testified  that  the  sum- 
mons had  been  placed  in  the  hands  of  the  sheriff  for  service  on  the 
31st  day  of  July,  1920. 

Upon  the  record  as  it  then  stood  the  jury  was  instructed,  in  sub- 
stance, that  if  it  found  that  the  accident  happened  on  August  8,  1917, 
the  action  was  commenced  in  time,  and  that  it  would  not  be  required 
to  consider  the  statute  of  limitations ;  but  if,  on  the  contrary,  it  was 
satisfied  that  the  accident  happened  on  August  1,  1917,  there  would 
th^n  need  to  be  determined  whether  or  not  the  summons  was  placed  in 
the  hands  of  the  sheriff  on  July  31,  1917,  with  the  intention  that  it 
should  be  served,  and  if  that  were  not  done  the  statute  of  limitations 
had  run  against  the  plaintiff's  cause  of  action,  and  she  could  not  recov- 
er. If,  however,  it  should  be  found  as  a  fact  tliat  the  summons  was 
delivered  to  the  sheriff  on  July  31,  then  it  should  pass  upon  the  merits 
of  the  plaintiff's  cause  of  action. 

Plaintiff's  counsel,  as  before  stated,  excepted  to  the  submission  to 
the  jury  of  the  question  of  the  statute  of  limitations.  *  The  jury  rendered 
a  verdict  for  the  defendant,  although  it  does  not,  of  course,  appear 
whether  for  the  reason  that  the  cause  of  action  was  barred  by  the  stat- 
ute or  whetherupon  the  merits.  If  the  statute  of  limitations  were  in 
no  way  involved  here,  and  the  jury  decided  against  the  plaintiff  upon 
the  merits,  in  such  a  finding  the  court  would  entirely  concur.  It  is 
necessary,  however,  to  inquire  whether  or  not  the  instructions  to  the 
jury,  to  which  exception  was  taken,  were  right  or  wrong. 

The  plaintiff's  counsel  relies  solely,  yet  confidently,  upon  the  fact, 
first  brought  to  the  attention  of  the  court  after  the  verdict  was  ren- 
dered, that  August  1,  1920,  fell  upon  Sunday,  and  is  therefore  not  to 
te  counted  in  computing  the  period  of  limitation;  that,  service  of  the 
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summons  having  been  made  on  the  day  following,  the  action  was  actu- 
ally started  in  time,  even  though  the  accident  happened  on  August  1, 
191 7j  regardless  of  whether  or  not  the  summons  was  placed  in  the 
hands  of  the  sheriff  for  service  on  July  31,  1920. 

[1]  There  are  two  answers  to  this  position,  either  t)ne.  of  which  in 
my  judgment  is  adequate  to  justify  a  denial  of  the  motion.  The  motion 
is  made  upon  the  minutes.  It  is  not  apparent  from  the  record  whether 
or  not  Sunday  and  August  1,  1920,  were  coincident.  It  was  not  in- 
cumbent upon  the  court  to  take  judicial  notice  of  that  fact,  without 
suggestion  from  either  the  plaintiff  or  the  defendant  If  August  1  had 
been  Wednesday,  and  the  instructions  were  right  in  such  circumstance, 
they  are  equally  good,  though  lae  day  was  in  fact  Sunday.  Walton  v. 
Stafford,  14  App.  Div.  310,  43  N.  Y.  Supp.  1049,  affirmed  on  different 
theory  162  N.  Y.  558,  57  N.  E,  92. 

[2]  The  instructions  were  right,  even  if  it  had  appeared  in  the  rec- 
ord that  August  1  fell  on  Sunday.  The  situation  is  controlled  by  sec- 
tion 20  of  the  General  Construction  Law  (ConsoL  Laws,  c.  22).  Prior 
to  the  amendment  of  1910  (chapter  347)  it  provided  that — 

"The  day  from  which  any  specified  number  of  days,  weeks  or  months  of 
time  is  reckoned  shall  be  excluded  In  making  the  redioning.*' 

It  was  held  that  this  language  did  not  apply  to  periods  of  years,  and 
that  in  computing  such  periods  the  day  from  which  they  were  tp  be 
reckoned  was  included  in  those  periods.  Aultman  &  Taylor  Co.  v. 
Syme,  163  N.  Y.  54,  57  N.  E.  168,  79  Am.  St.  Rep.  565;  Benoit  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  94  App.  Div.  24. 

The  amendment  above  referred  to  made  a  tmiform  beginning  for  all 
periods  of  time,  however  designated,  in  the  provision  tlmt — 

"In  computing  any  specified  period  of  time  from  a  specified  event,  the  day 
upon  which  the  event  happens  is  deemed  the  day  from  which  the  reckoning  is 
made.  The  day  from  which  any  specified  period  of  time  Is  reckoned  shall  be 
excluded  in  making  the  reckoning." 

See  Hudspith  v.  Pierce-Arrow  Motor  Car  Co.,  180  App.  Div,  147, 
167  N.  Y.  Supp.  418;  Prokop  v.  Bedford  Waist  &  Dress  Co.,  187  App. 
Div.  662,  176  N.  Y.  Supp.  376;  Tismer  v.  New  York  Edison  Co.,  228 
N.  Y.  156,  127  N.  E.  923. 

The  period  of  limitation  of  plaintiff's  cause  of  action,  assuming  it 
accrued  on  August  1,  1917,  expired  August  1,  1920.  The  day  was 
Sunday,  and  it  is  not  to  be  excluded  in  calculatii^  the  time,  for  Sunday 
is  only  excluded  if  it  be  the  last  day  of  a  period  within  which  an  act 
is  required  to  be  done,  when  the  period  is  specified  as  a  number  of 
days,  or  if  it  be  an  intervening  day  of  any  such  period  of  two  days. 
If  the  period  is  measured  by  weeks,  months,  or  years,  this  rule  of  ex- 
clusion is  not  applicable.  The  statute  is  susceptible  of  no  other  inter- 
pretation, and  ^  the  authorities  are  compelling.  Benoit  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  supra;  Ryer  v.  Prudential  Ins.  Co.,  185  N.  Y. 
6,  77  N.  E.  727;  Siegelschiffcr  v.  Penn  Mut  Life  Ins.  Co.,  248  Fed. 
226,  160  C,  C.  A.  304. 
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Being  of  the  opmion  that  there  was  no  error  in  permitting  the  jur^r  to 
find  both  the  date  on  which  the  accident  occurred  and  whether  the  at- 
tempt to  commence  the  action  was  made  on  July  31»  1920,  the  motion 
is  denied,  with  $10  costs. 

Ordered  accordingly. 


(201  App,  Div.  70^) 

FRANK  V.  WITLIN. 

(Supreme  Gooitt  Appellate  Dlvlslont  First  D^artment    June  18,  1922.) 

1.  Pleading  ^=>394— Exclusion  of  contract  offered  in  evidence,  differing  from  the 

copy  thereof  annexed  to  the  complaint,  held  not  error. 

Where  the  writing  offered  In  evidence  differed  from  the  copy  annexed  to 
the  complaint,  and  do  motion  had  been  made  to  amend  the  complaint,  so 
as  to  make  the  copy  of  the  contract  annexed  thereto  conform  to  that  whldi 
was  offered  In  evidence,,  the  exclusion  of  the  letter  ao  offered  in  evi- 
dence held  not  error. 

2.  Witnesses  «=s>l40(2)--Breker  not  "interested  witness''  In  action  for  specific 

performance,  witiila  statute  relattag  to  eoavertatlon  with  persons  alaea  tfa- 


In  purchaser's  action  for  specific  performance,  tried  after  Tender's  death 
against  his  sole  heir,  the  broker  who  -negotiated  the  sale  was  not  an 
•'Interested  witness,"  within  Code  Civ.  Proc.  |  829,  and  section  347  of  the 
Civil  Practice  Act,  making  testimony  of  Interested  witness  as  to  a  con- 
versation with  a  person  since  deceased  incompetent 

3.  Trial  «s»384,  390— Court  erred  In  making  findings  of  fact  and  dismissing  the 

oomplaJnt  on  the  merits  before  defendant  rested  ease. 

It  was  error  for  the  court  to  make  findings  of  fact. and  dismiss  the 
complaint  on  the  merits  on  the  plalntiiTB  case,  before  the  defendant  had 
rested  his  case. 

4.  Alteration  of  Instruments  ^=>29— Finding  that  purchaser  made  Interlineations 

and  changes  with  Intent  to  defraud  vendor  held  unwarranted. 

In  purchaser's  action  for  specific  performance,  the  mere  fact  that  the 
contract  offered  in  evidence  by  the  purchaser  contained  interlineations, 
and  that  there  was  nothing  to  Indicate  from  the  copy  annexed  to  the 
complaint  that  the  original  contained  interlineations,  and  that  the  con- 
tract offered  in  evidence  specified  the  date  to  which  it  was  agreed  that 
a  mortgage  could  be  extended,  whereas  copy  annexed  to  complaint  did 
not  specify  such  date,  did  not  warrant  finding  that  purchaser  had  made 
interlineations  in  contract,  after  execution  thereof,  with  an  intent  to 
defraud  vendor. 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  Rosa  Frank  against  Rebecca  Witlin,  individually  and  as 
administratrix,  etc.  From  a  judgment  in  favor  of  the  defendant,  and 
dismissing  plaintiff's  complaint  on  the  merits,  plaintiff  appeals.  Judg- 
ment reversed,  and  new  trial  ordered,  on  condition  that  plaintiff  move 
for  leave  to  amend,  and  on  failure  so  to  move,  or  in  event  of  denial  of 
such  motion,  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant, 

Mork  &  McKiniry,  of  New  York  City  (R.  F,  McKiniry,  of  New 
York  City,  of  counsel),  for  respondent. 

^Bs^For  other  cm»  h—  sam*  topic  A  KJSY-KUMB6R  in  all  K9j'1^vaBaaiweA  DlcoBts  ft  Index** 
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GREENBAUM,  J.  The  action  was  brought  to  compel  the  defend- 
ant specifically  to  perfonn  an  alleged  contract  in  the  nature  of  a  bind- 
er executed  by  one  Samuel  Brown  for  the  sale  to  the  plaintiff  of  cer- 
tain property  known  as  1371  Washington  avenue,  borough  of  Bronx. 
The  action  was  commenced  against  Brown  on  September  21,  1921. 
Issue  was  joined  on  October  11,  1921.  Shortly  thereafter  Brown  died , 
intestate,  and  the  action  was  continued  by  order  of  the  court  against 
his  sole  heir,  his  daughter,  defendant,  Rebecca  Witlin. 

The  complaint  alleged  the  execution  of  a  so-called  agi:eement  in  writ- 
ing, a  purported  copy  of  which  was  thereto  annexed.  The  answer  ad- 
mitted the  execution  of  the  paper  writing,  and  set  up  as  a  separate  de- 
fense that  the  plaintiff  was  financially  unable  to  perfonn  her  part  of 
the  so-called  agreement  within  the  time  therein  specified;  time  being 
of  the  essence. 

Although  the  defendant's  answer  admitted  the  agreement,  a  copy  of 
which  was  annexed,  as  pleaded  in  the  complaint,  the  plaintiff  sought  to 
introduce  in  evidence  a  paper  bearing  the  si^[nature  of  the  deceased, 
Samuel  Brown,  but  which  differed  in  a  material  respect  from  the  copy 
annexed  to  the  complaint.  Objection  was  made  to  its  introduction 
upon  the  ground  that  it  showed  a  number  of  interlineations,  which  had 
not  been  proven  to  have  been  made  at  the  time  it  was  executed,  and 
that  it  was  at  variance  with  the  copy  pleaded.  The  following  is  a  copy 
of  the  material  portions  of  the  document  annexed  to  the  complaint 
The  italicized  portions  indicate  the  interlineations: 

*'iBiecelyed  cbeck  for  $100  as  a  binder  for  sale  of  property  1871  Washington 
Ave.,  Bronx,  to  be  sold  by  I.  Goldberg,  broker,  to  Mrs.  Rosa  Frank  for  the 
price  of  $20,000,  npon  which  property  there  is  a  first  mortgage  of  $10,000^ 
which  is  to  be  extended  from  April,  1922,  to  1927.  It  is  agreed  to  pay  to  Mr, 
Brown  $36  for  making  the  extenHon  of  the  first  mortgage  to  September  i|» 
1921.  Contract  to  close  on  or  before  September  9, 1921,  and  $400  cash  to  be  paid 
on  closing  bf  contract  $3,500  to  be  paid  on  closing  of  Utle^  on  or  about 
December  1,  1921,  and  the  balance  of  $0,000  to  be  in  second  mortgage  for 
five  years,  payable  in  installments  of  $300  every  6  months,  with  interest  at 
6  per  cent.  The  balance  of  93,000  will  be  paid  at  the  end  of  five  yeare;  also 
with  30  days'  notice.  ♦  •  •  Also  it  is  understood  that  the  broker,  Mr.  I. 
Goldberg,  should  not  receive  any  commission  or  brokerage  nK)ney  from  Mr.  & 
Brown,  the  owner,  but  to  arrange  for  commission  for  the  purchaser." 

It  is  undisputed  that,  when  Brown  signed  the  paper,  it  was  all  in 
typewriting  without  interlineations.  The  testimony  also  showed  that 
the  portions  italicized  were  written  in  with  pen  and  ink  by  plaintiff's 
daughter  at  her  mother's  home  in  the  absence  of  Brown.  The  variance 
between  the  paper  which  plaintiff  sought  to  put  in  evidence  and  the 
copy  annexed  to  the  complaint  is  in  respect  of  the  interlined  words,  "to- 
September  14,  1921."  In  the  copy  pleaded  those  words  appear  in  con- 
nection with  the  extension  of  the  "first  mortgage/'  whereas  in  the  pa- 
per offered  they  are  inserted  by  means  of  a  caret  after  the  words  "be- 
fore September  9,  1921,"  on  the  following  line,  for  the  purpose,  as 
plaintiff  contends,  of  extending  the  time  of  closing  the  contract  from 
September  9  to  September  14.  In  this  connection  it  is  to  be  noted 
that  the  typewritten  words  "September  9"  were  not  stricken  out.  The 
words  "to  September  14,  1921,"  in  the  position  in  which  they  appear  in 
the  copy  annexed  to  the  complaint,  are  meaningless.    Concededly  the 
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contract  was  not  closed  "on  or  before  September  9/'  and  the  important 
question  arises  whether  the  words  "Sei^ember  14,  1921,"  were  written 
in  with  the  consent  of  Brown  for  the  purpose  of  extending  the  time 
of  closing  the  contract  or  whether  they  were  interpdated  without  his 
knowledge.  The  paper  in  question,  which  was  signed  only  by  Brown, 
was  somewhat  in  the  nature  of  an  option,  as  a  preliminary  to  a  formal 
agreement  of  purchase  and  sale  of  the  premises  which  was  to  be  exe- 
cuted "on  or  before  September  9,  1921." 

[1,  2]  In  view  of  the  variance  between  the  paper  offered  in  evidence 
and  the  copy  annexed  to  the  complaint,  the  court  was  justified  in  ex- 
cluding any  proof  which  tended  to  vary  the  terms  of  the  latter  and 
which  contradicted  the  allegations  in  the  complaint.  No  motion  was 
made  by  the  plaintiff  to  amend  the  complaint,  so  as  to  allege  the  mak- 
ing of  the  contract  which  plaintiff  offered  in  evidence.  The  plaintiff 
sought  to  establish  through  the  testiijiony  of  the  broker,  Goldberg,  that 
he  called  upon  Brown  at  the  latter's  home  after  the  interlineations  had 
been  made  and  had  a  conversation  with  him.  He  was,  however,  not 
permitted  to  testify  as  to  what  the  conversation  with  the' deceased  was, 
on  the  ground  that  he  was  an  interested  witness,  within  the  meaning 
of  section  829  of  the  Code  of  Civil  Procedure  and  section  347  of  the 
Civil  Practice  Act.  We  are  of  opinion  that  the  witness  was  not  shown 
to  he  interested  in  the  event,  within  the  meaning  of  section  829  and  sec- 
tion 347.    Franklin  v.  Kidd,  219  N.  Y.  409, 114  N.  E.  839. 

When  the  plaintiff  rested  her  case,  a  motion  was  granted  to  dismiss 
the  complaint,  upon  the  grounds  that  plaintiff  had  failed  to  establish 
a  cause  of  action  and  that  the  plaintiff  "failed  to  come  into  court  with 
clean  hands."  The  trial  court  also  saw  fit  to  make  a  formal  decision 
in  which  he  found  that  the  interlineations  and  changes  in  the  paper 
executed  on  September  7,  1921,  were  made  or  caused  to  be  made  with- 
out the  knowledge  or  consent  of  Brown,  and  for  the  purpose  of  de- 
frauding him  and  dismissed  the  complaint  on  the  merits. 

[8,  4]  The  learned  trial  justice  erred,  not  only  in  making  findings  of 
fact  and  dismissing'  the  complaint  on  the  merits  on  the  plaintiff's  case, 
when  the  defendant  had  not  rested,  but  also  because  there  was  no  is- 
sue *of  fraud,  and  no  evidence  thereof  adduced  upon  that  question. 
Besides,  the  answer  admitted  the  allegations  of  the  complaint  that  the 
parties  had  entered  into  an  agreement,  a  copy  of  which  was  annexed, 
and  a  comparison  between  the  paper  offered  in  evidence  and  the  copy 
annexed  to  the  complaint,  shows  that  they  are  alike  excepting  as  to  the 
allocation  of  the  words  "to  September  14,  1921,"  excepting  only  that 
there  was  nothing  to  indicate  from  the  copy  annexed  to  the  complaint 
that  the  original  contained  interlineations. 

As  previously  observed  the  plaintiff  made  no  application  to  the 
court  during  the  trial  for  leave  to  amend  the  complaint  and  indeed  if 
the  amendment  were  granted,  the  court  doubtless  would  at  the  same 
time  have  granted  leave  to  the  defendant  to  answer  the  amended  com- 
plaint. -In  such  case  the  defendant  could,  as  is  claimed  in  her  brief, 
have  set  up  in  her  answer  the  statute  of  frauds,  since  the  contract  as 
originally  signed  by  Brown  was  in  typewriting,  without  any  interline- 
ations, and  the  paper  sought  to  be  put  in  evidence  was  not  re-executed 
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by  Brown,  or  initialed  by  him  after  the  interlineations  had  been  made, 
nor  was  there  any  writing  signed  by  him  modifying  the  original  con- 
tract. 

Upon  the  facts  as  they  appeared  when  the  plaintiff  rested  no  case 
had  been  established,  and  it  is  difficult  to  see  how  the  plaintiff  could 
possibly  have  overcome- the  variance  between  the  complaint  and  the 
paper  offered,  short  of  an  amendment  of  the  complaint.  However,  if 
Goldberg's  testimony,  which  was  erroneously  excluded,  had  been  taken, 
the  trial  court  might  have  granted  leave  to  plaintiff  upon  proper  terms 
to  amend. 

We  thuik  that  the  interests  of  justice  will  best  be  served  by  setting 
aside  the  judgment  and  granting  a  new  trial,  upon  condition  that  plain- 
tiff move  within  30  days  after  entry  of  the  order  herein  to  amend  her 
complaint,  and  upon  failure  so  to  move  as  above  provided,  or  in  the 
event  the  motion  should  be  denied,  then  the  complaint  should  be  dis- 
missed, with  costs. 

Judgment  reversed,  and  new  trial  ordered,  on  condition  that  plain- 
tiff move  for  leave  to  amend,  and  upon  failure  so  to  move,  or  in  the 
event  of  denial  of  such  motion,  complaint  dismissed,  with  costs.  All 
concur. 


(118  Misc.  Rep.  799)^ 

WILLIAMS  V.  HAMILTON  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  Second  Department    June  21,  1922.) 

1.  Insurance  ^s>6 12 (3)— Appraisal  held  not  condition  precedent  to  right  of  re- 

covery. 

Under  an  automobne  conislon  Insurance  policy,  providing  that  in  esse 
of  disagreement  damages  must  be  determined  "before  recovery  can  be 
had."  and  that  the  sum  for  which  the  company  is  liable  shall  be  payable 
60  days  after  receipt  of  proof  of  loss,  etc.,  "including  an  award  by  ap- 
praisers when  appraisal  is  required,"  an  appraisal  is  not  a  condition  pre- 
cedent to  plaintifTs  right  £o  recovery. 

2.  Insurance  ^=>574(5)— Award  of  appraisers  binding,  in  absence  of  fraud. 

Award  of  appraisers,  fixing  the  amount  of  damages  to  insured  antoroo- 
bile  from  collision,  was  binding  and  conclusive  on  tbe  question  of  damages* 
in  the  absence  of  fraud. 

3.  Insurance  «=>574(2)~Appra1sal   of  damages  not  submission  to  arbitration, 

requiring  appraisers  to  be  sworn. 

Arbitration  Law  does  not  make  agreements  to  determine  certain  facts 
arbitrations,  if  they  were  not  such  prior  to  its  enactment,  and  does  not 
change  the  rule  that,  where  appraisers  are  appointed  under  the  provisions 
of  a  policy  to  determine  the  damages  to  Insured  property,  the  submission 
of  the  question  of  damages  does  not  amount  to  an  arbitration,  as  the  ap- 
praisers do  not  pass  on  the  question  of  liability,  but  only  on  ttie  question 
of  damages,  and  that  therefore  their  awards  are  not  Invalidated  by  the 
fact  that  tbe  appraisers  are  not  sworn  and  the  proceedings  are  not  con- 
ducted in  accordance  with  Civ.  Code,  M  2366,  2368,  2369,  relating  to  arbi< 
trations. 

4.  Insurance  <s=>574 (5)— Nonwaiver  agreement  held  not  to  prevent  appraisal  of 

amount   of  loss  from   being  conclusive. 

Where  automobile  collision  insurance  policy  provided  that  appraisers 
should  determine  the  amount  of  the  damage,  and  nonwaiver  agreements 
provided  that  appraisal  to  determine  tbe  amount  of  the  loss  should  not 
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be  considered  as  waiving  rigtts,  or  as  admitting  or  denying  liaUlity, 
while  tbe  nonwaiver  agreements  reserved  the  qaestion  of  liability,  tney 
did  not  affect  the  conclusiveness  o£  the  flnding  o£  the  appraisers  as  to  the 
amount  of  the  loss. 
5.  insurance  ^=»574 (3)— Appraiser  not  allowed  to  Impeach  own  decision. 

A  statement  by  an  appraiser  under  an  insurance  p61icy  that  he  signed 
the  award  because  he  believed  that  it  was  not  binding  was  insulhcient 
to  avoid  the  award,  as  an  appraiser  will  not  be  lieard  to  impeach  his  own 
decision. 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  First  District 

Action  by'  Fannie  Williams  against  the  Hamilton  Fire  Insurance 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed, 
as  modified. 

Argued  June  term,  1922,  before  CROPSEY,  LAZANSKY,  and 
FABER,  JJ. 

F.  Campbell  Jeffery,  of  New  York  City  (George  Richards,  of  New 
York  City,  of  counsel),  for  appellant. 

Isidor  Bregoff,  of  New  York  City  Qoseph  B.  Handy,  of  Stapleton, 
of  counsel),  for  respondent. 

CROPSEY,  J.  Plaintiff  has  a  judgment  upon  a  policy  insuring  her 
automobile  against  damages  resulting  from  collision.  Upon  the  trial 
defendant  conceded  its  liability,  and  contested  only  the  amount  of  the 
damage,  claiming  that  the  plaintiff's  damages  could  be  only  the 'sums 
fixed  by  the  appraisers.  There  had  been  two  collisions,  and  hence 
two.  awards.  The  trial  court  held  against  the  defendant's  contention, 
and  the  plaintiff  has  recovered  a  much  larger  sum  than  the  amounts 
fixed  by  the  appraisals. 

The  policy  was  issued  May  29,  1920.  By  its  terms  the  defendant  was 
to  be  liable  only  for  the  actual  cost  of  repairing  the  damage  done.  The 
policy  provided : 

"In  the  event  of  disagreement  as  to  the  amount  of  loss  or  damage,  the  same 
must  be  determined  by  competent  and  disinterested  appraisers  before  recov- 
ery can  be  had  herenndev." 

Provision  is  then  made  for  the  selection  of  appraisers  and  an  tunpire, 
the  award  of  any  two  determining  the  amount  of  the  damage.  The 
following  provision  is  also  in  the  policy : 

"This  company  shall  not  be  held  to  have  waived  any  provision  or  condition 
of  this  policy  or  any  forfeiture  thereof  by  any  requirement,  act,  or  proceeding 
en  Its  part  relating  to  tbe  appraisal  or  to  any  examination  herein  provided 
for;  and  the  sum  for  which  this  company  Is  liable,  pursuant  to  this  policy, 
shall  be  payable  60  days  after  the  notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  the  loss  herein  required  have  been  received  by  this  company, 
Including  an  award  by  appraisers  when  appraisal  Is  required  hereunder.*' 

The  complaint  does  not  allege  any  appraisal.  The  answer  sets  forth 
that  there  have  been  appraisals  and  that  the  damages  thereby  have  been 
fixed  at  a  sum  stated.  The  return  contains  an  offer  of  judgment  for 
that  amount,  executed  on  behalf  of  defendant. 

[1  ]  Defendant's  first  point  is  that  under  the  policy  an  appraisal  was 
a  condition  precedent  to  the  right  of  plaintiff  to  recover.    The  policy 
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does  say  that,  if  there  is  a  disagreement  as  to  the  amount  of  damage, 
it  must  be  determined  by  appraisers  "before  recovery  can  be  had."  But 
the  policy,  as  its  provision  already  quoted  shows,  also  suggests  that  an 
appraisal  shall  be  had  only  when  required.  Under  language  almost 
similar,  the  Court  of  Appeals  has  held  that  an  appraisal  is  not  a  con- 
dition precedent  to  the  plaintiff's  right  to  recover.  Chainless  Cycle 
Mfg.  Co.  v.  Security  Ins.  Co.,  169  N.  Y.  304,  310,  62  N.  E.  392.  See, 
also,  Wilbisky  v.  German  Alliance  Ins.  Co.,  90  Misc.  Rep.  335,  152  N. 
Y.  Supp.  1048. 

[2,  3]  Defendant  proved  that  the  parties  had  entered  into  an  agree- 
ment by  which  appraisers  and  an  umpire  were  appointed  under  the 
poh'cy  and  that  two  of  them  had  signed  awards.  PlaintiflF  contends  the 
awards  are  not  binding,  because  the  appraisers  were  not  sworn  and  the 
proceedings  were  not  conducted  in  accordance  with  the  provisions  of 
the  Code  of  Civil  Procedure.  Sections  2366,  2368,  2369.  Those  sec- 
tions, and  others,  relate  to  arbitrations.  Defendant's  claim  is  that  ap- 
praisers, appointed  merely  to  determine  the  amount  of  damage,  are  not 
arbitrators,  and  hence  the  provisions  of  the  Code  of  Civil  Procedure 
do  not  apply.  If  the  submission  of  the  question  of  damage  to  these  ap- 
praisers constituted  an  arbitration,  then  the  awards  are  not  binding.  If 
it  was  not  an  arbitration,  they  are  binding  and  conclusive  upon  the 
question  of  damage,  in  the  absence  of  fraud.  Steinberg  v.  Boston  Ins. 
Co.,  144  App.  Div.  110,  112,  128  N.  Y.  Supp.  994.  The  question  is 
squarely  presented : 

"l8  the  clause  in  the  policy  provldiiig  for  the  appointme&t  of  aroraisers 
in  effect  a  provision  calling  for  an  arbitration?" 

And  the  consideration  of  that  question  involves  this  further  one: 

"Can  there  be  any  agreement  by  which  a  method  is  provided  for  determin- 
ing any  fact  in  a  controversy  outside  of  court  which  does  not  amount  to  an 
arbitration?" 

Here  but  one  matter  was  submitted  to  the  appraisers  and  that  was 
the  amount  of  the  damage.  They  had  no  authority  to  pass  upon  the 
question  of  liability.  If  there  can  be  any  submission  which  is  not  an 
arbitration,  it  would  seem  that  such  a  submission  as  this  would  be  one. 
The  rule  very  generally  stated  is  that  the  appointment  of  appraisers 
to  determine  merely  the  amount  of  damage  is  not  a  submission  to  ar- 
bitration. 2  Ruling  Case  Law,  tit.  "Arbitration  &  Award,"  §  2,  pp. 
351,  352;  14  Ruling  Case  Law,  tit.  "Insurance,"  §  525,  p.  1354.  See 
also  cases  collected  in  note  47  L.  R.  A.  (N.  S.)  at  pages  381  to  387. 

In  Garr  v.  Gomez,  9  Wend.  649,  661,  Senator  Seward  said: 

"A  distinction  is  Justly  made  between  the  reference  of  a  collateral  or  In- 
cidental matter  of  appraisement  or  calculation,  the  decision  of  which  Is  con- 
clusive of  nothing  as  to  the  rights  of  the  parties,  except  the  mere  appraisal  or 
statement,  and  a  submission  of  matters  in  controversy  for  the  puri)ose  of  final 
determination.  ♦  ♦  ♦  A  reference  of  a  collateral  fact,  or  the  submission  of 
a  particular  question  forming  only  a  link  in  the  chain  of  evidence,  is  not 
calculated  to  put  an  end  to  the  controversy;  it  barely  substitutes  the  Judg- 
ment of  the  referee  in  the  place  of  evidence  *  *  *  on  that  incidental  or 
collateral  matter,  leaving  the  controversy  open.  Such  a  decision  is  not  an 
award,  and  a  reference  of  such  a  matter  is  not  a  submission  to  arbitratioii.* 
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And  in  Toledo  Steamship  Co.  v.  Zenith  Transportation  Co.,  184  Fed. 
391,  401, 106  C.  C.  A.  501,  511,  the  court  said: 

''It  has  been  frequently  decided  that  an  agreement  to  submit  to  the  ded* 
sion  of  others  a  question  Inyolving  only  calculation,  Or  appraisement  or  the 
fixing  of  values,  and  the  like,  or  something  ministerial  in  character,  does  not 
constitute  an  arbitration  under  the  strict  rules  of  the  common  law.  The 
distinction  between  the  submission  of  such  a  question  and  one  involving  judi- 
cial functions  is  of  vital  importance,  because  the  latter  nmy  be  revoked  at 
common  law,  while  the  former  cannot  be." 

.  And  in  Royal  Ins.  Co.  v.  Ries,  80  Ohio  St.  272,  88  N.  E.  638,  the 
court  said: 

"The  distinction  between  an  agreement  for  appraisement  and  an  agree- 
ment to  submit  to  arbitration  may  not  always  be  plain.  But  when  the  que»- 
tion  of  the  liability  of  the  company  under  the  policy,  and  every  other  ques- 
tion is  reserved,  and  the  only  submission  provided  for  is  an  appraisal  of  the 
property  at  and  after  the  time  of  the  fire,  to  determine  the  single  question  of 
the  amount  of  the  loss,  it  would  seem  to  be  an  agreement  for  an  a];f>raise- 
ment.  and  not  an  arbitration.'* 

There  are  a  nui^iber  of  other  authorities  in  this  state  which  accept 
the  distinction  pointed  out  in  the  cases  cited,  and  which  hold  that  an 
agreement  to  submit  the  question  of  damage  to  appraisers  is  not  an 
agreement  to  submit  to  arbitration.  In  Strome  v.  London  Assurance 
Corporation.  20  App.  Div.  571,  572,  47  N.  Y.  Supp.  481,  482,  Willard 
Bartlett,  J.,  writing  for  the  court,  said : 

"The  appraisement  and  estimate  under  the  New  York  standard  policy  of 
fire  Insurance  is  not  the  same  proceeding  as  an  arbitration  and  award  at 
common  law  or  under  the  Code.'* 

In  Brink  v.  New  Amsterdam  Fire  Ins.  Co.,  28  N.  Y.  Super.  Ct.'l04, 
123,  the  appointment  of  appraisers  to  fix  the  amount  of  damage  under 
an  insurance  policy  was  held  not  to  be  a  submission  to  arbitration.  In 
that  case  the  court  said : 

"There  is  scarcely  a  day  in  which,  in  commercial  transactions,  the  valuation 
of  property  or  estimate  of  damages  is  not  entrusted  to  third  parties,  and  no 
one  has  yet  dreamed  of  looking  upon  them  as  arbitrations,  and  subjected  to 
all  the  formalities  Imposed  on  them  by  the  Revised  Statutes  (2  R.  S.  541,  §S 
1-26 ;  Bnison  v.  Lohnes,  29  N.  T.  Btep.  291),  with  the  paraphernalia  of  oaths, 
witnesses,  and  notices  of  trial." 

There  were  similar  holdings  in  Fleming  v.  Phoenix  Assurance  Co., 
75  Hun,  530,  27  N.  Y.  Supp.  488 ;  Townsend  v.  Greenwich  Insurance 
Co.,  86  App.  Div.  323,  83  N.  Y.  Supp.  909,  affirmed  178  N.  Y.  634, 
71  N.  E.  1140;  American  Steel  Co.  v.  German- American  Fire  Insur- 
ance Co.,  187  Fed.  730,  109  C.  C.  A.  478;  Freeman  v.  Ralph  Realty 
Corporation  (App.  Div.,  1st  Dept.)  198  App.  Div.  788,  191  N.  Y.  Supp. 
72. 

The  courts  have  always  recognized  that  all  agreements  to  submit  to 
third  persons  the  decision  of  questions  do  not  necessarily  constitute  ar- 
bitrations. So  it  has  been  held  not  to  be  an  arbitration  where  the  par- 
ties had  agreed  that  some  questions  should  be  determined,  and  had 
made  their  determination  a  condition  precedent  to  the  bringing  of  any 
action.  President,  etc.,  of  Delaware  &  H.  Canal  Co.,  v.  Pennsylvania 
Coal  Co.,  50  N.  Y.  250;  Wyckoff  v.  Woarms,  118  App.  Div.  699,  708, 
194N.Y.S.— «1 


Digitized  by 


Google 


8Q2  194  NfiW>  yOBE  SUPPliEMSNT  (Sup.  Ct 

103  N.  Y.  Supp.  650;  National  Contracting  Co.  v.  Hudson  River 
Water  Power  Co.,  170  N.  Y.  439,  63  N.  E.  450;  MoUoy  v.  Village  of 
Briardiff  Manor,  145  App.  Div.  483,  129  N.  Y.  Supp.  929.  There  is 
also  the  class  of  cases  in  which  the  price  of  goods  sold,  or  the 
quantity  of  work  done,  is  to  be  determined  by  a  reference  to  a  third 
person.  These  have  been  held  not  to  be  arbitrations.  Some  of  the 
courts,  however,  have  said  that  was  because  there  was  no  controversy 
existing.  But,  even  where  there  was  a  controversy  on  such  a  point, 
it  has  been  held  the  submission  of  the  question  was  not  an  arbitration. 
Wurster  v.  Armffeld,  175  N.  Y.  256,  264.  67  N.  E.  584.  In  the  case 
just  cited,  aC  lease  provided  for  a  renewal  at  a  rental  to  be  agreed  upon, 
and,  in  the  event  of  the  parties  failing  to  agree,  the  rent  was  to  be  fixed 
by  appraisers.  The  parties  coBld  not  agree  and  there  was  an  appraisal 
as  provided.  The  appraisers  did  not  take  the  oath  mentioned  in  section 
2369  of  the  Code  of  Civil  Procedure,  and  did  not  comply  with  other 
provisions  thereof.  The  Court  of  Appeals  said  those  sections  did  not 
apply  to  such  a  matter,  saying  (175  N.  Y.  264,  67  N.  E.  586) : 

"But  we  are  of  the  opinion  that  the  appraisal  in  this  case  was  not  a  snb- 
mission  of  a  controversy  to  arbitration  within  the  meaning  of  those  provi- 
sions, bnt,  Instead,  it  was  an  appraisal  made  under  the  provisions  of  the  con- 
tract for  the  purpose  of  fixing  the  amount  that  should  be  paid  by  the  tenant 
and  included  in  his  contract." 

And  in  so  stating  the  court,  in  eif  ect,  ruled  that  the  submission  of  the 
question  to  appraisers  was  not  an  arbitration,  either  under  the  Code  of 
Civil  Procedure  or  at  common  law,  for  it  held  that  an  oath  wjas  not  nec- 
essary, and  all  arbitrators,  whether  appointed  under  the  provisions  of 
the  Code  or  of  the  common  law,  must  take  an  oath.  Section  2369,  Code 
Civ.  Proc. ;  Hinkle  v.  Zimmerman,  184  N.  Y.  114,  76  N.  E.  1080. 

In  Turner  v.  New  York  Central  &  Hudson  R.  R.  R.  Co.,  74  Misc. 
Rep.  524,  132  N,  Y.  Supp.  418,  the  stipulation  submitting  the  question 
of  the  amount  of  damage,  but  not  the  question  of  liability,  to  apprais- 
ers, was  held  not  to  be  an  arbitration,  and  the  appraisers  were  not  re- 
quired to  take  an  oath.  The  submission  there  was  made  while  an  ac- 
tion was  pending.  Plaintiff  would  distinguish  this  case  upon  that 
ground.  But  it  does  not  seem  clear  to  us  that  that  fact  should  deter- 
mine whether  or  not  a  submission  constitutes  an  arbitration.  In  the 
cited  case  the  attorneys  for  the  parties  stipulated  that  the  damages 
might  be  fixed  by  aj^raisers.  Had  the  same  attorneys  stipulated  that 
third  persons  should  decide  the  oitire  controversy  between  the  liti- 
gants, such  a  stipulation  would  have  been  deemed  a  submission  to  ar- 
bitration, just  as  a  similar  agreement,  entered  into  by  the  parties  them- 
selves, would  have  been  classified.  We  do  not  see  that  it  is  material 
whether  the  submission  is  agreed  to  by  the  parties,  or  by^their  attor- 
neys, or  whether  it  is  made  before  an  action  is  begun,  or  while  it  is 
pending. 

Plaintiff  cites  no  authorities  to  controvert  the  holding  in  the  cases 
already  mentioned.  Her  sole  contention  is  tliat  they  are  no  longer  ap- 
plicable because  of  the  enactment  of  the  Arbitration  Law  (chapter 
275,  Laws  1920  [Consol.  Laws,  c.  72]).  It  is  a  fact  that  that  law  was 
enacted  and  took  effect  before  the  policy  in  question  was  written.    But 
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has  it  any  effect  upon  th*  question  under  discussion?  Long  before  this 
law  was  passed  the  Code  of  Civil  Procedure  contained  provisions  relat- 
ing to  arbitration.  Most  of  them  in  turn  had  been  taken  from  the  Re- 
vised Statutes.,  Except  in  some  respects,  which  in  no  way  aflfect  this 
question,  those  sections  of  the  Code  of  Civil  Procedure  remain  un* 
dianged.  Indeed,  by  section  8  of  the  Arbitration  Law,  all  the  sections 
of  the  Code  of  Civil  Procedure  dealing  with  arbitrations  (section  2365 
to  2386),  with  the  exception  of  three  sections  (2383  to  2385),  which 
were  repealed,  and  which  have  no  bearing  upon  this  question,  were 
made  applicable  to  arbitration  agreements  under  the  Arbitration  Law, 
so  far  as  they  were  practicable  and  consistent  therewith. 

We  find  nothing  in  the  Arbitration  Law  that  broadens  the  scope  of 
an  arbitration,  or  that  defines  it  differently  than  the  courts  had  there- 
tofore defined  it — ^nothing  that  makes  agreements  to  determine  certain 
facts  arbitrations,  if  they  were  not  such  piior  to  that  law's  enactment. 
That  law  was  intended  merely  to  give  vitality  to  arbitration  agreements. 
Prior  to  its  enactment,  such  agreements  had  been  held  to  be  revo- 
cable.   By  section  2  of  that'  act  it  is  provided  that — 

"A  provision  in  a  written  contract  to  settle  by  arbitration  a  controversy 
thereafter  arising  between  tbe  parties  to  the  contract,  or  a  submission  bere- 
after  entered  into  of  an  existing  eontroversy  to  arbitration  pursuant  to  title 
8  of  chapter  17  of  tbe  Code  of  Civil  Procedure,  or  article  83  of  the  Civil  Prac- 
tice Act,  shall  be  valid,  enforceable  and  irrevocable,  save  upon  such  grounds 
as  exist  at  law  or  In  equity  for  tbe  revocation  of  any  contract" 

The  object  of  the  law  seemis  to  be  to  encourage  arbitrations  by  pre- 
venting the  revocation  of  ag^reements  calling  for  them.  And  as  tht 
Court  of  Appeals  has  upheld  the  constitutionality  of  the  act  (Matter 
of  Berkovitz  v.  Arbib  &  Houlberg,  230  N.  Y.  261,  130  N.  E.  288),  thit 
will  now  be  the  result.  We  therefore  conclude  that  the  Arbitration 
Law  in  no  way  affects  the  question  we  are  now  considering,  and  that 
the  former  holdings  that  appraisers  are  not  arbitrators  should  be  fol- 
lowed. 

[4]  But  plaintiff  claims,  further,  that  the  awards  of  the  appraisers 
are  not  binding  because  of  the  language  of  certain  a^eements  that  were 
signed  by  the  parties.  When  the  parties  agreed  to  appoint  the  appraise 
ers,  they  signed  papers  called  nonwaiver  agreements.  These  provided 
in  part  that  any  action  taken,  by  either  the  company  or  the  insured,  to 
ascertain  the  amount  of  loss  by  appraisal  or  otherwise,  should  not  be 
construed-— 

"as  a  waiver  of  any  of  the  rights  to  thia  agreement  which  do  now  or  may 
hereafter  exfst  under  the  said  policy  of  insdrance  or  be  taken  as  an  admi»- 
gion  or  denial  of  any  liability  under  said  policy  by  reason  of  the  alleged  ioea, 
claim  for  which  is  made." 

Plaintiff  argues  that  this  language  shows  that  the  appraisals  were  not 
to  be  binding,  and  that  the  right  of  the  plaintiff  to  sue  for  the  amount 
of  the  damages  she  claimed  to  have  sustained  was  reserved  thereby. 
We  do  not  think  the  agreements  permit  of  this  construction.  We  think 
they  mean  that  the  question  of  liability  shall  not  be  affected  thereby. 
To  hold  as  plaintiff  argues  would  be  to  constitute  the  appraisals  an 
empty  ceremony.    It  would  mean  that  the  awards  were  not  to  be  bind- 
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ing  and  that  no  purpose  could  be  accomplished  by  them.  Plaintiff  says 
the  appraisals  were  to  be  informal  for  the  purpose  of  seeing  if  the 
parties  could  not  get  together  on  a  settlement  or  compromise.  But  the 
policy  says  that  the  appraisal  shall  determine  the  amoun1;of  the  damage. 
It  is  not  merely  to  be  informal,  but  is  to  settle  the  amount  of  the  dam- 
ages. We  find  nothing  in  the  nonwaiver  agreements  to  indicate  that 
the  parties  intended  them  to  have  any  different  effect.  This  contention 
of  the  plaintiff  would  be  equally  potent  if  in  fact  the* appraisers  had 
taken  the  oath,  and  all  the  proceedings  connected  with  their  appraisals 
had  been  in  exact  conformity  with  the  provisions  of  the  G)de  of  Civil 
Procedure  relating  to  arbitrations;  for  her  claim  is  that,  because  of 
the  language  of  the  nonwaiver  agreements,  no  matter  what  was  done 
by  the  aippraisiers,  and  no  matter  in  what  mariner  it  was  done,  it  was  not 
binding,  and  did  not  detemnne  anything.  We  cannot  agree  with  that 
contention. 

The  decision  below,  as  the  opinion  there  rendered  shows,  was  based 
upon  the  holding  that  the  appointment  of  the  appraisers  came  within 
the  provisions  of  the  Arbitration  Law,  and  as  the  provisions  relating  to 
arbitrations  had  not  been  complied  with,  the  awards  were  not  binding. 
The  trial  court  did  not  find  that  the  awards  in  question  had  been  pro- 
cured by  any  improper  means.  The  record  would  not  justify  such  a 
finding.  The  fact  that  the  awards  were  for  a  much  smaller  sum  than 
the  damages  which  the  plaintiff  proved,  is  accounted  for  by  the  testi- 
mony. That  shows  that  the  appraisers  did  not  consider  that  all  the 
damage  done  to  the  machine  was  caused  by  the  collisions  in  question, 
"but  that  some  of  it  came  from  other  causes  not  covered  by  the  policy. 
The  awards  were  signed  by  the  umpire  and  the  appraiser  selected  by 
the  plaintiff. 

[5]  It  is  said  that  the  appraiser  selected  by  the  defendant  thought 
the  awards  too  high  and  so  did  not  sign  them.  Upon  the  trial  the  ap- 
praiser selected  by  the  plaintiff,  while  admitting  that  he  had  signed  the 
awards  and  that  he  was  not  forced  or  compelled  to  do  so,  said  he  did 
not  think  they  represented  the  amount  of  damage  to  which  the  plaintiff 
was  entitled,  and  that  he  signed  them  only  because  he  believed  that 
under  the  language  of  the  nonwaiver  agreements,  the  plaintiff  would 
not  be  bound  by  them.  This  is  a  wholly  insufficient  reason  for  avoiding 
an  award,  and  one  which  cannot  be  accepted.  An  appraiser  is  in  prac- 
tically the  same  situation  as  a  juror,  and  should  not  be  heard  to  im- 
peach his  own  decision.  There  was  no  proof  of  fraud,  and  no  evi- 
dence which  would  justify  setting  aside  the  awards. 

It  therefore  follows  that  the  judgment  must  be  reduced  to  the 
amount  of  the  awards,  with  appropriate  costs  in  the  court  below,  and, 
as  so  modified,  be  affirmed,  without  costs  of  this  appeal. 

LAZANSKY  and  FABER,  JJ.,  concur. 
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FREID  et  al.  v.  HOFFMAN. 

(Supreme  Court,  Appellate  Term;  First  Department.    June  29,  1922.) 

Aeeord  and  satlsfaotioa  ^cs>1 1  (2)— Caehlag  ami  reteatlon  of  preoeedt  of  ohooko 
held  complete  accord  and  satisfaction. 

Wbere  there  was  no  dispute  as  to  the  purchase  price  of  goods  sold,  but 
a  dispute  existed  as  to  whether  the  buyer  was  entitled  to  8  per  .cent 
discount,  the  seller's  cashing  and  retention  of  the  proceeds  of  checks  in- 
dorsed: "In  payment  of  items  as  per  statement  following.  Indorsement  of 
payee  will  constitute  receipt  in  full" — one  of  which  stated*  "Less  8  per 
cent,"  and  the  last  of  which  was  accompanied  by  a  letter  stating  that  it 
coyered  payment  of  the  account  in  full,  constituted  a^complete  accord  and 
satiafactioD* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  David  Freid  and  another  against  Julius  Hoffman.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Julius  Hahn,  of  New  York  City,  for  appellant 
Samuel  Kahan,  of  New  York  City,  for  respondent. 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiffs 
in  an  action  brought  to  recover  balance  alleged  to  be  due  for  goods  sold 
and  delivered.  The  answer  is  a  general  denial  and  an  accord  and  satis- 
faction. 

The  evidence  showed  that  four' checks  were  given  by  defendant  to 
plaintiffs,  on  each  of  which  was  the  statement: 

"This  check  is  in  payment  of  items  as  per  statement  following.  Indorse- 
ment of  payee  wHI  constitute  receipt  in  full." 

In  the  statement  on  one  of  the  checks  appeared  the  words : 
"Less  8  per  cent.,  $200.35." 

The  last  check  was  accompanied  by  a  letter  from  defendant  to 
plaintiffs,  stating  that  it  covered  payment  of  their  account  in  full.  Nine 
days  later  plaintiffs  informed  defendant  that  they  accepted  all  four  of 
the  checks  on  account,  and  would  turn  the  balance  of  the  account  over 
to  their  attorney  for  collection.  There  was  no  dispute  as  to  the  pur- 
chase price  of  the  goods  sold,  but  a  dispute  did  exist  as  to  whether 
or  not  defendant  was  entitled  to  8  per  cent,  discount,  and  the  cashing 
of  the  checks  and  retention  of  the  proceeds  thereof  constituted  a  com- 
plete accord  and  satisfaction.  Nassoiy  v.  Tomlinson,  148  N.  Y.  326, 
329-332,  42  N.  E.  715, 51  Am.  St  Rep.  695. 

Judgment  reverscjd,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs. 

BIJUR  and  McCOOK,  JJ.,  concur. 
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HERSHKOWITZ  v.  MOTON  REALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  22,  1922.) 

1.  Manlolpal  oorporatioas  ^=s>706(6)— la  aotioa  for  Injaries  to  pedestriaa,  defead- 

anf 8  negligence  held  for  Jury. 

In  an  action  for  injuries  to  plaintiff  from  being  struck  by  defendant's 
automobile  while  standing  in  the  gutter  near  a  street  intersection,  evidence 
held  sufficient  to  take  the  question  of  negligence  to  the  Jury. 

2.  Monioipal  oorporatlons  ^=s>706(7)-^Not  oontrlbutory  negllgenoo  ao  natter  of 

taw  to  stand  In  gntter  of  stroet. 

In  an  action  for  personal  Injuries  resulting  to  plaintiff  from  being 
struck  by  defendant's  automobile,  held,  that  it  was  not  contributory  negli- 
gence as  a  matter  of  law  for  plaintiff  to  stand  in  the  gutter  awaiting  the 
passing  by  of  vehicles. 

Appeal  from  City  Court  of  New  York. 

Action  by  Isidor  Hershkowttz  against  the  Moton  Realty  Company. 
From  a  judgment  dismissing  plaintiff's  complaint,  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Emil  H.  Reichman,  of  Brookl)ai  (Murray  G.  Jenkins,  of  New  York 
City,  of  counsel),  for  appellant. 

Andrew  J.  Todardo,  of  New  York  City  (J.  Douglas  Wetmore  and 
Louis  C.  Whiton,  both  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  While,  standing  in  the  gutter  of  Fourth  avenue  at  or  near 
its  intersection  with  Fourteenth  street,  the  plaintiff  was  struck  by  de- 
fendant's automobile  going  south.  "At  the  end  of  plaintiff's  case  the 
trial  judge  dismissed  the  complaint. 

The  accident  occurred  upon  a  Saturday  afternoon  a  little  after  12 
o'clock,  and  plaintiff's  evidence  tended  to  show  that  he  was  in  a  crowd 
of  people  crossing  Fourth  avenue  from  west  to  east  on  the  downtown 
side  of  Fourteenth  street ;  that  some  of  the  people  were  standing  on 
the  sidewalk  and  some  in  the  gutter,  being  halted  by  the  north  and 
south  traffic  on  the  avenue ;  that  the  plaintiff,  with  a  friend  of  his,  was 
in  the  gutter,  about  1^^  feet  from  the  west  curb;  that  a  lady  was  driv- 
ing defendant's  automobile  south,  about  4  or  5  feet  east  of  where 
plaintiff  stood,  and  she  suddenly  turned  the  machine  to  the  rig^t  to 
pass  the  car  ahead,  and  as  a  result  struck  the  plaintiff,  inflicting  the 
injuries  complained  of;   that  plaintiff  heard  no  horn  blown. 

[1,  2]  The  evidence  was  sufficient  to  present  the  question  of  defend- 
ant's negligence  to  the  jury,  for  it  tended  to  show  a  violation  of  de- 
fendant's duty  to  use  due  care  under  the  circumstances,  and  it  was  not 
as  matter  of  law  contributory  negligence  for  plaintiff  to  stand  in  the 
gutter  awaiting  the  north  and  south  bound  vehicles  to  pass  by.  Col- 
lendar  v.  Reardon,  138  App.  Div.  738,  123  N.  Y:  Supp.  587.  In  the 
Flaherty  Case,  157  App.  Div.  416,  142  N.  Y.  Supp.  357,  relied  upon  by 
the  respondent,  the  decedent  was  standing  in  front  of  Ae  rear  wheel 
of  the  truck  before  it  moved,  and  the  court  held  that,  having  voluntarily 
placed  himself  in  that  position  of  danger,  no  cause  of  action  was  made 

^ssFor  oUier  caseft  see  same  topic  A  KET-NVMBBR  in  -all  Key-Numbered  Digests  ft  Indexee 
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oat  agamst  the  defendant,  the  owner  of  the  truck  which  struck  him. 
As  the  plaintiffs  evidence  was  sufficient  to  put  the  defendant  to  its 
proofs,  It  was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

BIJUR  and  McCCX)K,  JJ.,  concur. 


(201  App.  Div.  607) 
MARX  V.  EDISON  ELECTRIC   ILLUMINATING   CO.  OF  BROOKI^Yn: 

(Supreme  Court,  Appellate  Diylslou,  Second  Department.    June  9,  1922.) 

1.  Assault  and  battery  ^=:924(l)-»Abuttlng  owher,  Injnrad  by  nei  pvttlng  electric 

light  pole  In  street,  held  to  state  cause  of  action  against  their  employer. 

Wbere  plaintiff  alleged  that  employees  of  defendant  aasanited  her 
when  she  objected  to  the  placing  of  a  pole  in  the  street  in  front  of  her 
house  and  that  defendant  had  no  right  or  authority  to  erect  the  pole,  and 
defendant  in  its  answer  by  failure  to  deny  admitted  the  street  was  a  public 
highway,  and  that  defendant,  through  its  agents  and  servants,  dug  a  hole 
in  the  highway  and  was  engaged  in  erecting  a  pole  therein,  trial  Justice 
properly  denied  a  motion  to  dismiss  the  complaint,  on  the  ground  that 
it  failed  to  allege  an  intentional  and  willful  assault  by  defendant,  or  that 
assault  was  committed  by  defendant's  servants  In  the  course  of  their  em* 
ployment,  and  that  there  was  no  allegation  that  erection  of  pole  was 
wrongful  or  witiiont  authority. 

2.  Assault  and  battery  ^s»24(l)— Unneesstary  to  allege  In  aotlon  for  ln]urles> 

more  force  used  than  necessary,  where  assault  was  wrongful. 

Where  plaiptlff  abutting  landowner  alleged  illegal  act  in  erecting  pole  in 
street,  and  that  she  placed  her  legs  in  the  hole  to  prevent  insertion  of  the 
pole,  and  that  defendant's  servants  placed  the  pole  in  the  hole  and  in* 
jnred  her,  it  was  unnecessary  to  allege  that  more  foroe  was  used  than 
was  necessary. 

3.  Aseault  and  battery  ^s>26-«Burden  on  defendant  to  show  authority  for  erect. 

Ing  electric  light  pole  In  street,  Injuring  plaintiff. 

Where  plaintiff  abutting  owner  proved  the  excavation  of  hole  In  high* 
way,  and  defendant  admitted  its  responsibiltty  for  the  excavation  and 
that  it  was  engaged  in  erecting  poles  in  street,  the  defendant  was  called 
on  to  show  some  permit  or  other  justification  for  its  Interference  with 
public  highway,  in  an  action  for  injuries  suffered  by  the  plaintiff  when  she 
inserted  her  legs  in  the  excavation  to  prevent  the  erection  of  the  pole. 

4.  Municipal  corporations  ^=:»69l— Any  obstruction  hi  street  nuisance,  unless  an- 

thorized. 

Any  hole  or  obstruotion  in  a  street  is  a  nuisance,  unless  authorized  by 
law. 

5.  Eminent  domain  ^s>74<-Telegraphs  and  telephones  4$=9|0(4)*-Consent  of  mu. 

ntclpallty  and  compensation  required  before  erection  of  poles  in  street. 

A  telegraph  and  telephone  corporation  must  obtain  the  consent  of  the 
muplcipality,  and  malse  compensation  if  easements  ere  Interfered  with, 
before  erecting  polies  in  a  street,  under  Transportation  Corporations  Law, 
f  102. 

6.  Trial  ^=» 1 05  (2)— Evidence   of   title   and   easement   In   street,    where   unob- 

jected to,  held  suffloient  as  against  nonsuit. 

In  an  action  for  assault  against  defendant,  who  erected  pole  In  street 
in  front  of  house,  plaintiff  being  injured  when  defendant's  servants 
placed  the  pole  in  an  excavation  made  by  them,  into  which  plaintiff  had 
thrust  her  legs  to  prevent  erection  of  the  pole,  testimony  of  plaintiff,  with- 
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out  objection,  that  she  feiind  the  men  digging  the  hole  in  front  of  "my 
house,,  that  I  and  my  husband  owned,"  as  against  a  nonsuit,  was  some 
evidence  of  ownership  of  abutting  property  and  right  to  easement  In 
street,  though  there  was  no  production  of  title  deeds,  and  it  was  error  to 
dismiss  the  complaint  at  the  dose  of  plaintiff's  case. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  Aimee  J.  Marx  against  the  Edison  Electric  Illuminating 
Company  of  Brooklyn.  From  a  judgment  on  a  nonsuit,  directed  by  the 
court  at  the  close  of  her  case,  plaintiflE  appeals.  Judgment  reversed 
on  the  law  and  the  facts,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  MAN- 
NING, and  KELBY,  JJ. 

Alfred  M.  Bailey  and  Jacob  Marx,  both  of  New  York  City,  for  ap- 
pellant. 

Carl  A.  Rood,  of  New  York  City  Qohp  D.  Monroe,  of  New  York 
City,  on  the  brief),  for  respondent. 

KELLY,  J.  The  complaint  charged  that  plaintiff  was  the  owner  of  a 
one-half  interest  in  certain  premises  on  Hemlock  street,  a  public  high- 
way in  Brooklyn,  and  that  on  June  4,  1917,  the  defendant  corporation, 
which  was  engaged  in  erecting  poles  in  the  street,  through  its  agents 
and  servants,  dug  a  hole  in  the  street  in  front  of  plaintiff's  premises ; 
that  when  defendant  attempted  to  place  a  pole  in  the  hole  so  excavated 
the  plaintiff  protested  that  they  had  no  right  or  authority  so  to  do,  and 
refused  to  permit  such  erection;  that  she  endeavored  to  prevent  the 
erection  of  the  pole,  and  placed  one  of  her  legs  in  the  hole ;  and  that 
the  agents  and  servants  of  defendant,  in  their  endeavor  to  erect  the 
pole  against  her  objection,  assaulted  her  and  forced  the  pole  into  the 
hole  on  the  plaintiff's  leg,  fracturing  the  bone,  bruising  her  about  the 
body,  and  permanently  injuring  her.  The  defendant  in  its  answer  ad- 
mits, by  failure  to  deny  the  allegation,  that  Hemlock  street  was  a  pub- 
lic highway,  and  that  on  the  day  in  question  through  its  agents  and 
servants  it  had  excavated  a  hole  in  the  highway  in  front  of  fiie  prem- 
ises described,  and  was  in  the  act  of  erecting  poles  in  the  street.  It 
denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  pls^in- 
tiff's  ownership  of  the  abutting  property,  and  upon  information  and 
belief  denies  the  allegation  containing  the  charge  that  plaintiff's  serv- 
ants while  engaged  in  the  work  assaulted  and  injured  plaintiff.  The 
defendant  does  not  plead  any  statutory  right  to  erect  poles  in  the  pub- 
lic highway,  or  any  permit  from  the  municipal  authorities  to  excavate 
holes  or  to  erect  poles  in  the  street.  The  learned  trial  justice  denied 
a  motion  for  nonsuit,  made  by  defendant  at  the  opening  of  the  case, 
upon  the  ground  that  the  complaint  failed  to  state  a  cause  of  action. 

The  plaintiff  testified  that  the  house  abutting  the  highway  at  the  point 
where  the  hole  was  excavated  and  where  the  assault  took  place  was 
occupied.  She  was  asked  whether  she  was  the  joint  owner  with  her 
husband  of  the  premises,  but  defendant's  objection  to  the  question  upon 
the  ground  that  it  was  not  the  best  evidence  was  sustained.  Immediate- 
ly thereafter  she  testified  without  objection  that  defendant's  servants 
dug  the  hole  in  front  of  ''my  house,  that  I  arid  my  husband  owned." 
She  testified  to  her  protests  and  objections.    She  asked  them  by  what 
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authority  they  were  erecting  the;  pole,  and  they  told  her  "the  city  had 
given  the  Edison  people  the  privilege  to  put  the  pole  in  there."  They 
showed  her  a  blueprint,  but  she  told  them  it  was  not  a  permit,  and 
called  their  attention  to  the  fact  that  they  were  not  placing  the*  pole  at 
the  place  indicated  on  the  blueprint.  They  said,  "That  is  where  we  are 
going  to  put  it,  in  where  we  started  it.'*  She  then  testified  to  her  ef- 
forts to  prevent  them  from  placing  the  pole ;  that  she  asked  the  oppor- 
tunity to  telephone  to  her  husband,  which  was  granted  her.  She  came 
back  and  renewed  her  efforts  to  prevent  the  placing  of  the  pole,  by  sit- 
ting on  the  ground  with  her  legs  in  the  excavation.  She  asked  them 
to  get  a  police  officer,  and  a  policeman  was  summoned,  who  announced 
his  decision*,  "You  are  both  right,  and  the  men  are  doing  what  they 
are  paid  to  do,  and  you  are  protecting  your  property,"  and  he  refused 
to  interfere.  She  says  defendant's  employees  beat  her  and  punched  her, 
so  that  she  was  black  and  blue  and  covered  with  bruises,  kad  finally 
put  the  butt  end  of  the  pole  in  the  hole  or  excavation  where  her  legs 
were  placed,  thus  pinioning  her  there,  so  that  she  was  held  for  nearly 
half  an  hour.  She  was  finally  lifted  from  the  hole  by  two  citizens,  who 
came  to  her  assistance,  and  was  taken  home  in  an  automobile.  She 
testified  that  she  was  confined  to  her  bed  by  reason  of  her  injuries  for 
six  weeks,  and  thereafter  went  about  on  crutches  and  with  a  cane  for 
a  long  time.  She  testified  to  continued  pains  and  aches  to  the  day  of 
the  trial,  three  years  after  the  occurrence.  She  was  corroborated  by 
several  witnesses,  residents  in  the  neighborhood.  The  plaintiff,  re- 
serving the  right  to  call  the  physician  who  attended  her,  rested  her 
case,  and  the  defendant  moved  for  a  nonsuit  upon  the  ground  that  plain- 
tiff had  failed  to  prove  the  cause  of  action  alleged  in  the  complaint,  or 
any  cause  of  action.  After  argument,  which  is  not  set  out  in  the  rec- 
ord, the  learned  trial  justice  granted  the  defendant's  motion. 

The  defendant  respondent  contends  that  the  complaint  is  insufficient, 
because  it — 

"(a)  faUfl  to  aHege  that  the  assault  was  committed  by  the  defendant,  Its  agents 
or  servants,  either  intentionally,  willfully,  or  knowingly;  (b)  fails  to  allege 
that  the  assault  was  committed  by  the  agents  or  servants  of  the  defendant  in 
the  course  of  their  employment,  or  in  pursuance  of  any  authority  given  l^ 
defendant,  or  while  acting  in  defendant's  interest;  (c)  fails  to  contain  any 
allegation  that  defendant  was  erecting  the  pole  in  front  of  plaintiffs  premises 
wrongfully  and  without  authority;  and  in  further  failing  to  allege  that  any 
more  force  was  used  than  was  necessary  to  accomplish  the  lawful  purpose 
of  erecting  the  pole." 

Defendant  contends  that  there  was  no  proof,  and  that  it  cannot  be 
assumed,  that  defendant  had  delegated  any  such  discretion  to  the  work- 
men as  would  render  defendant  liable  for  an  assault  committed^y  them, 
and  that  plaintiff  was  a  trespasser,  and  defendant's  employees  could 
use  lawfully  all  the  force  necessary  to  overcome  her  resistance  in  inter- 
fering with  the  work. 

[1,2]  Considering,  first,  defendant's  objections  to  the  complaint, 
that  it  fails  to  allege  an  intentional  or  willful  assault  by  defendant,  its 
agents  or  servants,  that  it  fails  to  allege  that  the  assault  was  commit- 
ted by  defendant's  servants  in  the  >:ourse  of  their  emplo3rment,  and 
that  &ere  is  no  allegation  that  the  erection  of  the  pole  was  wrongful 
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or  without  authority,  or  that  more  force  was  used  than  was  necessary 
to  accomplish  a  lawful  purpose,  I  think  the  learned  trial  justice  was 
right  in  his  denial  of  the  motion  to  dismiss  the  complaint  upon  the 
ground 'that  it  failed  to  state  a  cause  of  action.  The  defendant  in  its 
answer  admits  that  Hemlock  street  was  a  public  highway,  and  that  on 
the  day  in  question  defendant,  through  its  agents  and  servants,  had  dug 
a  hole  in  the  highway  and  was  engaged  in  erecting  a  pole  therein.  The 
defendant  was  responsible  for  the  actions  of  its  servants  engaged  in 
the  performance  of  the  defendant's  work.  It  is  admitted  that  they 
were  there  representing  defendant,  and  their  acts  in  endeavoring  to  erect 
the  pole  were  defendant's  acts.  The  complaint  charges  that  defendant 
Ivad  no  right  or  authority  to  erect  the  pole  in  the  public  fiighway.  I 
think  the  complaint  was  sufficient.  A  wrongful  assault  in  the  perform- 
ance of  an  alleged  illegal  act  having  been  pleaded,  it  was  unnecessary 
to  allege  iii  the  complaint  that  more  force  was  used  than  was  necessary. 

[3-6]  As  against  the  nonsuit  it  seems  to  me  that,  plaintiff  having^ 
proved  the  excavation  of  the  hole  in  the  highway,  the  defendant  having 
admitted  its  responsibility  for  the  excavation  and  that  it  was  ei^ged 
in  erecting  poles  in  the  street,  was  called  upon  to  show  some  permit  or 
other  justification  for  its  interference  with  the  public  way.  It  might 
have  pleaded  or  proved  authority  from  the  state  or  the  municipality  to 
interfere  with  the  street.  Any  hole  or  obstruction  in  a  highway  is  ille- 
gal and  a  nuisance,  unless  authorized  by  law.  See  Penal  Law  (Consol. 
Laws,  c.  40)  §  1530.  The  complaint  alleges  that  the  defendant  is  a  cor- 
poration. So  far  as  appears  from  the  name  itself,  it  is  not  a  "telegraph 
or  telephone  corporation"  authorized  in  some  cases  to  erect  poles  or 
wires  in  a  public  highway,  and  even  such  corporation  must  obtain  the 
consent  of  the  municipality  and  make  compensation  if  easements  are 
interfered  with.  Transportation  Corporations  Law  (Consol.  Laws,  c. 
63)  §  102.  If  the  defendant  has  any  statutory  authority  or  municipal 
permit  to  dig  holes  in  and  erect  poles  in  the  public  highways  of  the 
city,  it  is  not  pleaded  in  the  answer  nor  is  it  referred  to  in  the  record. 
While  the  proof  of  plaintiff's  ownership  of  the  abutting  property  was 
not  by.  the  production  of  the  title  deeds,  and  while  we  do  not  know 
whether  she  owned  the  fee  in  the  street  subject  to  the  public  use,  she 
testified  without  objection  that  she  found  the  men  digging  the  hole  in 
f  rdnt  of  "my  house,  that  I  and  my  husband  owned." 

As  against  a  nonsuit  in  a  case  of  this  description  I  am  inclined  to 
think  that  there  was  some  evidence  of  ownership  of  the  abutting  prop- 
erty. "The  mere  abutter,  with  no  ownership  in- the  bed  of  the  street, 
is  entitled  to  protection  against  an  interference  with  certain  easements 
in  the  street.  They  constitute  property,  of  which  neither  Legislature, 
nor  municipality,  can  deprive  tfiem  without  compensation."  City  of 
Buffalo  V.  Pratt,  131  N.  Y.  293,  at  pasre  298,  30  N.  E.  233,  at  page  234 
(15  L.  R.  A.  413,  27  Am.  St.  Rep.  592).  But  it  seems  to  me  that  any 
citizen  has  a  right  to  object  to  unlawful  interference  with  the  public 
highway,  and  that  on  the  evidence  here  the  plaintiff  was  entirely  within 
her  rights  in  her  demand  to  see  the  alleged  permit  under  which  the 
defendant  was  proceeding.  In  tKe  absence  of  any  permit  or  statutory 
authority  to  the  defendant  to  so  interfere  with  th^  public  street,  and 
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no  such  permit  or  authority  is  pleaded,  nor  does  it  appear  in  the  proof, 
I  think  the  plaintiff  made  out  a  prima  facie  case  and  that  it  was  error 
to  dismiss  the  complaint.  The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed  upon  the  law  and  the  facts,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event. 

RICH,  MANNING,  and  KELBY,  JJ.,  concur. 
BLACKMAR,  P.  J.,  concurs  in  the  result. 


(201  Appw  Div.  621) 

In  re  BURNHAM'S  WILL. 

(Supreme  Coart,  AppeUateT"  Divieion,  Second  Department    Time  9,  1922.) 

1.  'Wills  <@s»324(2)— Evidenoe  of  mental  Incapacity  of  testatrix  held  not  suffl- 

cient  to  go  to  the  jury. 

In  a  will  contest,  evidence  of  mental  Incapacity  of  the  testatrix  held 
influfficient  to  go  to  the  Jury. 

2.  Wills  ^=932i-»Refusal  to  let  proponents'  counsel  make  closing  address  held 

error.  • 

In  a  will  contest,  the  denial  to  counsel  for  proponents  of  the  ri^t  to 
make  the  closing  address  to  the  jury  was  error. 

3.  Wills  <s»64(l)— Exolttsion  of  evidence  of  conversations  of  testatrix  shortly 

after  executing  will,  to  show  condition  of  mind,  held  error. 

In  a  contest  of  a  will  executed  one  day  before  an  operation,  in  a 
shot't  time  after  which  testatrix  died,  exclusion  of  evidence  of  conversa- 
tions between  the  testatrix  and  a  doctor  and  a  nurse  immediately  before 
and  after  the  operation  to  show  mental  condition,  was  error. 

4.  Wills  4e3»324(2)— Where  evidence  of  mental  Incompetency  exists,  from  which 

different  Inferences  may  he  drawn,  the  case  is  for  the  jury. 

In  a  wiU  contest,  if  there  is  more  than  a  6c).ntUla  of  evidence  tending 
to  show  incompetency  to  make  a  will,  and  of  such  character  that  different 
inferences  may  be  fairly  drawn  therefrom,  and  the  trial  is  before  a  jury. 
It  must  be  left  to  the  jury. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Ma- 
tilda E.  Burnham,  deceased.  From  a  decree  refusing  probate  of  a  pro- 
pounded will  (115  Misc.  Rep.  588,  189  N.  Y.  Supp.  182),  and  from  an 
order  denying  a  motion  for  a  new  trial,  the  executors  named  in  tlie 
will  so  propounded  appeal.  Decree  and  order  reversed,  and  matter, 
remitted,  with  directions. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  MANNING, 
KELBY,  and  YOUNG,  JJ. 

Martin  Conboy,  of  New  York  City  (Joseph  F.  Collins  and  Edwin  N. 
Moore,  both  of  New  York  City,  and  Herman  A.  Schupp,  of  Pon 
Chester,  on  the  brief),  for  appellants. 

Frederick  P.  Close,  of  White  Plains  (Edward  S.  Slater,  of  New 
York  City,  on  the  brief),  for  respondents. 

MANNING,  J.  The  will  was  rejected  on  the  ground  that  the  de- 
cedent lacked  testamentary  capacity,  and  the  action  of  the  surrogate 
in  refusing  probate  followed  a  finding  to  this  eifect  by  a  jury.    The 
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record  shows  that  originally  there  were  cross-appeals  by  the  proponents 
and  the  contestants,  but  the  special  guardians,  who  were  the  contest- 
ants before  the  surrogate,  declare  now  that  they  will  not  urge  theif 
appeal,  and  so  the  only  appeal  before  us  for  consideration  is  that  of 
the  proponents,  who  appeal  from  so  much  of  the  surrogate's  decree 
as  denies  probate,  and  also  from  an  order  denjring  a  motion  made  up- 
on the  minutes  to  set  aside  the  finding  of  the  jury  and  for  a  new  trial. 

[1]  The  petition  for  probate  was  filed  on  November  15,  1920,  by 
the  executors  named  in  the  will.  Thereupon  a  citation  was  issued  re- 
turnable November  20,  1920,  and  directed  to  Frederick  W.  Bumham, 
the  only  child  of  the  decedent,  who  is  an  alleged  incompetent,  and  serv- 
ice of  the  citation  was  directed  to  be  made  upon  a  special  guardian, 
who  was  appointed  by  the  surrogate  for  that  purpose.  The  special 
guardian  so  appointed  made  two  separate  reports.  The  first  one,  dated 
November  30,  1920,  stated  that  there  was  no  valid  objection  to  the  pro- 
bate of  the  paper  offered;  but  on  December  1,  1920,  he  filed  a  supple- 
mental report,  in  which  he  stated  that  he  desired  to  withdraw  his  re- 
port and  consent,  in  view  of  the  fact  that  a  more  careful  examination 
of  the  will  offered  for  probate  disclosed  that  no  provision  had  been 
made  therein  for  the  alleged  incompelent,  and  that  consequently  he, 
the  special  guardian,  thought  it  was  incumbent  upon  him  to  make  a 
thorough  examination  into  all  the  facts  and  circumstances  surround- 
ing the  execution  of  the  propounded  paper,  and  that  the  testimony  of 
the  subscribing  witnesses  should  be  taken,  transcribed,  and  made  part 
of  the  proceeding,  and  he  requested  that  the  surrogate  so  order  and 
designate  a  day  on  which  such  proof  should  be  'taken.  Thereupon  the 
surrogate,  appointed  an  additional  special  guardian  for  the  alleged  in- 
competent; and  subsequently,  and  on  December  10,  1920,  the  subscrib- 
ing witnesses  were  examined  before  the  surrogate.  This  examination 
was  conducted  by  Mr.  Herman  A.  Schupp,  the  attorney  who  drew 
the  will  and  also  an  executor  named  therein,  and  by  one  of  the  special 
guardians,  and  also  by  the  surrogate. 

On  December  23,  1920,  the  special  guardians  on  behalf  of  the  alleged 
incompetent  filed  formal  objections  to  the  probate  of  the  paper.  In 
consequence  of  the  filing  of  these  objections,  an  order  was  made  by  the 
surrogate,  framing  issues,  and  directing  that  the  trial  thereof  be  had  be- 
fore the  surrogate  and  a  jury.  These  issues,  and  the  manner  in  which 
they  were  determined,  is  shown  by  the  record  as  follows : 

''I.  Did  Matilda  E.  Burnham,  the  testator,  subscribe  the  paper  offered  for 
probate  at  the  end  thereof  in  the  presence  of  the  attesting  witnesses,  or  ac- 
knowledge to  each  of  them  that  such  subscription  appearing  on  said  paper 
had  been  made  by  her?" 

At  the  end  of  the  trial  the  surrogate  withdrew  this  issue  from  the  considera- 
tion of  the  Jury,  and  directed  a  verdict  thereon  in  favor  of  the  proponents. 

"II.  At  the  time  of  making  such  subscription  or  acknowledgment,  did  the 
said  Matilda  B.  Burnliam  dedare  to  the  attesting  witneaBes  that  the  paper 
offered  for  probate  was  her  last  will  and  testament?" 

This  was  withdrawn  from  the  consideration  of  the  jury,  and  a  verdict 
thereon  in  favor  of  the  proponents  was  directed  by  the  surrogate. 

"III.  Were  there  at  least  two  attesting  witnesses,  each  of  whom  signed  his 
or  her  name  at  the  end  of  said  paper  at  the  request  of  said  Matilda  B.  Bam- 
bam?" 
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This  issae  was  also  withdrawn  from  the  oonslderatioa  of  the  jury,  and  a 
verdict  thereon  In  favor  of  the  proponents  was  directed  by  the  surrogate. 

"IV.  At  the  time  of  the  execution  of  the  paper  offered  for  probate,  was  the 
said  Matilda  B.  Burnham  of  sound  and  disposing  mind  and  memory?" 

This  issue  was  submitted  to  the  jury,  and  the  verdict  th^eon  was  in 
favor  of  the  contestants. 

"V.  At  the  time  of  the  execution  of  said  paper  was  the  said  Matilda  E. 
Burnham  free  from  restraint?" 

This  Issue  was  submitted  to  the  Jury,  and  the  verdict  thereon  was  in  favor 
of  the  proponents. 

"VI.  Was  the  execution,  of  the  said  paper  by  the  said  Matilda  E.  Burnham 
caused  or  procured  by  fraud,  deceit,  or  undue  influence  of  the  i^oponents,  or 
any  other  person  or  persons?" 

This  issue  was  submitted  to  the  Jury,  and  the  verdict  thereon  was  in  favor 
of  proponents. 

It  thus  appears  that  out  of  the  six  questions  submitted  to  the  jury, 
five  were  decided  in  the  proponents'  favor  and  that  one  question  only, 
that  of  the  testamentary  capacity  of  the  decedent,  was  decided  in  fa- 
vor of  the  contestants,  and  so  we  have  before  us  on  this  appeal  the  sole 
question,  and  that  is :  Was  the  decedent  possessed  of  testamentary  . 
capacity  at  the  time  she  executed  the  will  offered  for  probate? 

[1]  After  the  trial,  and  before  the  entry  of  a  general  verdict  on  the 
jury's  findings,  various  motions  were  made  by  both  parties  to  set  aside 
certain  of  the  jury's  findings.  The  court  reserved  decision  on  these 
motions,  and  subsequently,  on  June  14,  1921,  denied  them.  A  decision 
was  entered  upon  the  opinion  of  the  court,  and  in  which  opinion  (115 
Misc,  Rep.  588,  189  N.  Y.  Supp.  182)  the  learned  surrogate  upheld  the 
jury's  verdict  that  Mrs.  Burnham  did  not  have  testamentary  capacity. 
In  so  doing  I  am  of  the  opinion  the  learned  surrogate  erred ;  the  case 
as  I  view  it  being  entirely  barren  of  any  evidence  to  justify  such  a  con- 
clusion. 

The  testatrix,  Matilda  E.  Burnham,  at  the  time  of  her  death,  No- 
vember 6,  1920,  was  about  72  years  of  age.  She  was  the  widow  of  one 
Capt.  William  D.  Burnham,  who  died  in  March,  1919.  The  family 
home  was  at  Port  Chester,  N.  Y.,  and  so  far  as  financial  circumstances 
are  concerned  it  is  evident  that  they  were  well-to-do  people.  The  hus- 
band left  an  estate  of  something  Kke  $430,000,  and  Mrs.  Bumham's 
property  amounted  to  about  $142,000.  They  had  only  one  child,  a  son, 
who  survived  both  of  them,  and  he  at  the  time  of  his  mother's  death 
was  about  43  years  old.  Though  never  judicially  so  declared,  this  son 
was  incompetent,  being  a  sufferer  from  epilepsy.  He  had  been  afflict- 
ed with  this  malady  since  he  was  11  years  old,  and  during  childhood 
and  in  fact  early  manhood,  until  about  the  age  of  30,  he  was  nursed, 
attended  to,  and  cared  for  to  the  fullest  extent  by  his  mother,  in  the 
family  home.  She  preferred  to  do  this,  rather  than  to  hire  a  nurse 
to  look  out  for  him.  When  the  young  man  grew  up,  and  his  mother, 
as  she  expressed  it,  "could  no  longer  handle  him,"  the  husband  insisted 
upon  the  son  being  sent  to  an  institution  where  he  could  be  properly 
cared  for.  This  was  about  10  years  prior  to  Mrs.  Burnham's  death. 
The  young  man  was  first  sent  to  the  Craig  Colony  for  Epileptics,  and 
after  a  short  time  there  he  was  transferred  to  the  Hudson  River  State 
Hospital,  where  he  still  remains.  He  is  suffering  from  a  "progressing 
deterioration  of  his  mental  faculties,"  and  is  also  subject  to  frequent 
convulsions  and  epileptic  attacks,  sometimes  having  as  many  as  15  or 
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20  seizures  a*  month.  He  is  in  a  state  institiition,  has  a  room  to  himself* 
and  apparently  receives  careful  and  constant  treatment,  for  which  die 
state  makes  a  charge  of  $6  per  week ;  such  amoimt  being  the  maximum 
charge  permitted. 

Reference  is  made  to  these  facts  concerning  the  son,  for  the  reasoo 
that  it  is  charged  by  the  contestants,  and  also  stated  by  the  learned  sur- 
rogate in  his  opinion,  that  the  will  of  Mrs.  Bumham  is  an  unnatural 
one,  and  contrary  to  natural  duty  and  affection,  for  the  reason,  I  pre- 
sume, that  no  pecuniary  provision  is  made  in  the  will  for  the  support 
of  the  son.  *  I  confess,  as  I  read  the  testimony  in  this  case,  that  the  ac- 
cusation and  criticism  seem  entirely  unwarranted.  It  is  true  that,  un- 
der the  provisions  of  his  mother's  will,  the  one  offered  for  probate  and 
rejected,  the .  unfortunate  young  man  receives  no  part  of  her  estate. 
He  is  not,  however,  lef t  improvided  for,  nor  is  there  any  danger  of  his 
becoming  an  object  of  charity,  for  the  reason  that  tmder  his  father's 
will  there  is  a  trust  fund  of  $13,000  created  for  his  benefit,  the  interest 
of  which  is  directed  to  be  applied  to  his  care  and  support,  and  such 
interest  and  income  seems  ample,  where  the  maximum  charge  is  limited 
to  $6  per  week.  Of  course,  we  must  asstune  that  money  to  him  means 
nothing,  nor  the  extent  of  his  estate,  whether  it  be  mudi  or  little.  He 
is  apparently  well  cared  for  now,  and  the  placing  of  more  money  to 
his  credit  would  simply  result  in  affording  an  opportunity  for  others 
to  profit  by  the  situation  without  corresponding  benefit  to  the  young 
man  himself,  whose  physical  and  mental  condition  is  indeed  a  pitiable 
one.  His  health  is  such  as  to  afford  no  reasonable  belief  that  it  will 
ever  be  better.  That  his  mother  never  lost  her  natural  love  and  affec- 
tion for  him  is  amply  proven  by  the  record  in  this  case.  She  visited 
him  at  frequent  intervals;  she  took  him  out  driving,  spoke  of  him 
frequently  to  her  friends,  and  even  proposed  having  him  come  home, 
if  his  condition  warranted.  That  the  subject  of  the  young  man's 
condition  and  the  question  of  an  allowance  for  his  support  was  con- 
sidered thoughtfully  by  both  parents  is  evident  from  a  reading  of  their 
wills ;  i.  e.,  the  will  of  Capt.  Bumham,  Mrs.  Burnham's  first  will,  dated 
July  14,  1919,  and  the  propounded  will  here  under  consideration. 

Upon  examination  of  these  documents  it  will  be  observed  that  the 
mother  expressly  mentions  the  provision  for  her  son  made  in  the  will 
of  her  husband.  The  first  will  of  Mrs.  Bumham  was  executed  July 
14,  1919,  a  few  months  after  her  husband's  death,  and  the  contestants 
urge  that  there  is  a  vital  change  in  the  two  testamentary  papers  execut- 
ed by  the  mother,  and  that  the  result  of  the  admission  to  probate  of 
her  first  will  would  be  that  the  incompetent's  estate  would  be  increased 
by  a  sum  of  about  $30,000,  by  reason  of  the  fact  that  certain  charitable 
bequests  to  that  amount,  attempted  to  be  made  by  Mrs.  Bumham,  arc 
necessarily  void  under  section  17  of  the  Decedent  Estate  Law  (Consol. 
Laws,  c.  13).  The  legal  situation  claimed  is  conceded  by  the  propon- 
ents, but  nevertheless  they  assert  that  such  a  contingency,  even  though 
it  does  exist,  affords  no  legal  ground  for  refusing^  probate  to  the 
last  will  and  testament  of  the  testatrix,  and  that  the  verdict  of  the 
jury  and  the  action  of  the  surrogate  in  rejecting  Mrs.  Burnham's  last 
will,  on  the  ground  of  lack  of  testamentary  capacity,  is  erroneous,  as 
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being  clearly  against  the  evidence  and  the  weight  of  the  evidence,  and 
that  the  decedent  has  been  declared  by  a  jviry  not  to  be  of  sound  and 
disposing  mind  and  memory  at  the  time  of  the  execution  of  her  will, 
solely  upon  the  testimony  of  two  medical  experts,  who  never  saw  her 
and  whose  testimony  is  composed  df  answers  to  hypothetical  questions. 
They  further  assert  that  no  witness  was  called  or  produced  by  the  con- 
testants who  had  actually  observed  Mrs.  Bumham  or  participated  in 
any  conversations  with  her,  and  they  further  point  out  the  fact  tliat 
there  was  no  testimony  by  any  witness  that  her  actions  or  conversa- 
tions impressed  the  observer  as  being  of  an  irrational  character;  and 
their  contention  is  that  the  surrogate  was  not  justified  in  submitting 
the  question  of  her  mental  capacity  to  the  jury  at  all. 

This  brings  us,  therefore,  to  an  examination  of  the  essential  facts 
bearing  upon  the  question  to  be  determined,  namely.  At  the  time  of  the 
execution  of  the  will  of  November  5,  1920,  was  Mrs.  Bumham  of 
sound  and  disposing  mmd  and  memory?  To  show  that  she  was,  the 
proponents  direct  our  attention  to  the  evidence  submitted  upon  the  trial 
as  disclosed  by  the  record  in  this  case.  The  proponents  produced  11 
witnesses  in  support  of  the  probate,  and  from  the  testimony  given  by 
them  we  have  the  following  facts  regarding  the  execution  of  the  paper 
and  Mrs.  Bumham's  condition  and  actions  at  the  time. 

The  will  offered  for  probate  was  executed  by  Mrs.  Bumham  on  the 
evening  of  November  5,  1920,  between  7:30  and  8:30  o'clock,  at  her 
home  in  Port  Chester,  N.  Y.  She  was  grievously  ill  at  the  time,  and 
shortly  after  the  document  was  signed  she  was  removed  with  her  con-^ 
sent  to  the  United  Hospital  at  Port  Chester,  where  she  was  operated 
tipon.  She  survived  the  operation  a  short  time  only.  She  recovered 
consciousness,  however,  and  recognized  persons  in  the  room  after 
the  operation ;  but  her  death  ensued  at  about  5  o'clock  on  the  morning 
of  November  6th,  and  the  record  shows,  and  there  is  no  dispute  about 
the  fact,  that  she  had  been  a  sufferer  from  serious  bladder  trouble  for 
about  15  years.  She  also  suffered  from  a  fistula,  and  in  the  latter  part 
of  October  preceding  her  death  Bright's  disease  developed. 

According  to  the  testimony  of  her  family  physician,  her  death  result- 
ed from  a  growth  involving  the  descending  colon,  or  part  of  the  large 
intestine,  which  gradually  produced  a  stoppage  of  the  bowel  tract, 
which  became  complete  on  the  morning  of  November  4,  1920.  Nearly 
all  of  the  testimony  concerning  the  details  of  her  illness  has  to  do  with 
a  period  of  time  between  June  2,  1920,  and  the  day  of  her  death.  From 
June  2,  1920,  it  appears  that  she  was  attended  by  a  trained  nurse,  a 
Miss  Bender,  who  took  care  of  her  until  about  the  first  week  in  Aug'ust, 
when  Mrs.  Burnham  was  well  enough  to  go  to  her  country  home  in 
Sharon,  Conn.  There  she  remained  until  September,  a  period  of  5 
or  6  weeks,  when  she  returned  to  the  Port  Chester  home,  and  Miss 
Bender  resumed  her  nursing  and  continued  to  care  for  Mrs.  Bumham 
until  her  death.  The  nurse,  Miss  Bender,  is  one  of  the  subscribing 
witnesses  tg  the  will,  and  her  version  of  what  transpired  at  the  execu- 
tion of  the  will  is  as  follows : 

"Q.  Were  70a  in  attendance  upon  ber  on  the  evening  of  November  6,  W201 
A.  Yea 
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"Q.  Will  yoQ  state  wbat  traiiqi;>ired  on  that  OGcaslon  with  retSerence  to  the 
execution  of  her  will?  A.  It  was  around  7:30  in  the  evening,  when  her  niece 
and  the  captain's  cousin  and  I  were  sitting  in  her  bedroom,  when  her  niece, 
Matilda  Thomas,  and  the  captain's  cousin,  Mrs.' Anderson,  were  in  her  bed- 
room. Bverything  was  quiet,  when  all  of  a  sudden  she  called  my  name,  'Miss 
Bender,  send  for  Mr.  Schupp.'  She  tAen  began  vomiting  and  I  asked  Miss 
Thomas  to  do  so,  which  she  did.  At  that  moment  the  door  bell  rang.  I  was 
alone  in  the  room.  She  said,  'I  have  papers  I  must  sign.'  Mr.  Schupp  was 
sent  for  and  he  came.  She  •  •  •  wanted  to  sign  the  will.  She  spoke  to 
Mr.  Schupp.  When  the  telephone  rang,  I  went  to  the  telephone  and  left  Mr. 
Schupp  and  she  [Mrs.  Bumham]  alone  in  the  room. 

"Q.  Mr.  Schupp  was  her  attorney?  A.  Mr.  Schui^  was  her  attorney. 
•  •  •  Mr.  Schupp  was  in  the  room  with  Mrs.  Burnham.  After  I  answered 
the  phone  I  was  coming  back  when  Mr.  Schupp  asked  me  to  step  out  a  few 
minutes.  I  did  and  I  was  called  in,  and  Mrs.  Burnham  wanted  another  wit- 
ness to  her  will.  She  thereafter  asked  for  Miss  Sullivan,  her  next  door 
neighbor,  who  Miss  Thomas,  her  niece,  called  on  the  telephone.  Miss  Sullivan 
came  over,  and  she  and  I  witnessed  the  will" — ^in  her  presence  and  in  the 
presence  of  each  other. 

"Q.  Did  Mrs.  -Burnham  ask  you  to  sign  that?  *  •  •  A.  Miss  Sullivan 
was  called  over,  and  she  and  I  was  in  the  room.  Mra.  Bumham  signed  her 
will,  then  Miss  Sullivan  signed  it  in  both  the  presence  of  Mrs.  Burnham  and 
myself,  and  I  signed  in  the  presence  of  Miss  Sullivan  and  Mra  Bumhajm.  After 
it  had  been  signed,  Mr.  Schupp  stood  at  the  foot  of  the  bed,  and  he  said,  'Mra 
Bumham,  this  is  your  last  will  and  testament'  She  said,  'Yes.'  [He]  says. 
'You  are  not  entirely  pleased  with  your  testament,  and  when  you  get  w^l 
you  will  make  another  one,'  and  she  said,  'Yes.'  That  was  all  in  connection 
with  the  will." 

This  witness  further  testified  that  Mrs.  Bumham's  actions  at  the 
time  impressed  the  witness  as  being  rational. 

The  other  subscribing  witness,  Mary  E.  Sullivan,  also  testified  re- 
garding the  execution  of  the  will.  She  said  she  was  the  next  door 
neighbor  of  Mrs.  Bumham ;  that  she  had  seen  Mrs.  Bumham  at  in- 
frequent intervals  during  a  period  of  20  years,  when  she,  the  witness, 
was  in  the  habit  of  visiting  her  sister,  who  lived  next  door  to  Mrs. 
Bumham.  She  said  that  for  the  last  three  or  four  years  she  herself 
had  been  living  continuously  in  this  house,  and  saw  a  great  deal  of 
Mrs.  Burnham.  She  testified  concerning  the  execution  of  the  will, 
saying : 

"A.  I  was  sitting  in  my  room  upstairs  with  my  nieces  when  the  telephone 
rang,  and  one  of  the  girls  went,  and  they  said.  'It  is  you.  Aunt  Mary ;'  so  I 
went  to  the  'phone,  and  Miss  Thomas  said,  'Ck>me  over  right  away,'  or  some- 
thing to  that  effect.  I  don't  know  Just  exactly  the  words,  but  they  said,  she 
says,  'Auntie  wants  you ;'  so  with  that  I  had  only  a  step  or  so.    I  went  over. 

"Q.  Who  was  Auntie?    A,  Mrs.  Burnham. 

"Q.  What  did  you  do?  You  went  across?  A.  I  went  right  across.  It  is 
only  a  step,  and  I  waited  until —  •  «  «  first  stayed  down,  I  think,  in  the 
parlor.  I  don't  know  exactly.  I  did  not  take  note  of  it,  because  I  did  not 
know  at  the  time  it  was  of  any  importance.    •    •    • 

"Q.  After  you  got  in  the  bedroom,  tell  us  what  transpired  there.  A.  I 
went  there  and  shook  hands  with  Mrs.  Bumham.  I  don't  remember  just 
exactly  what  was  going  on.  They  were  standing  around  there,  and  I  was 
holding  her  hand,  talking  awhile  to  her,  and  the  nurse  was  there^  and  Mr. 
Schupp  was  there;  and  so  then  they  had  the  papers  there  to  sign,  and  she 
asked  Miss  Bender  to  get  her  her  glasses,  and  she  was  looking  for  them.  She 
[Mrs.  Burnham]  said,  'They  are  on  the  dresser.'  *  *  *  So  she  brought 
her  glasses,  and  I  stood  there  while  she  signed  her  wiU,  and  then  I  signed  it — 
went  right  to  the  foot  of  the  bed,  and  I  signed  it,  and  Miss  Bender  signed  it, 
and  then  Mr.  Schupp  said  to  her,  'Mrs.  Bumham,  is  this  your  last  will  and 
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testament?*  and  she  said,  Tes;'  and  he  asked— I  cannot  get  exactly  whi<^ 
she  had,  this  or  that  I  may  make  a  mistake,  but  I  know,  J  remember  dis- 
tinctly he  asked  me  if  I  saw  Mrs.  Burnham  sign  it,  and  if  I  saw  Biiss.  Bender 
sign  it,  and  I  said,  'Tes»'  and  he  asked  the  same  of  Mra  Bnrnham  and  also 
of  Miss  Bender. 

"Q.  Did  Mrs.  Bnrnham  sign  it  in  yonr  presence?    A.  Yes. 

"Q.  And  in  Miss  Bender's  presence?    A.  Yes. 

"Q.  Did  Miss  Bender  sign  it  In  your  presence?    A.  Yes. 

"Q.  Did  you  sign  in  her  presence?    A.  Yes. 

''Q.  Did  yon  sign  in  Mrs.  Bumham's  presence?    A.    Ye& 

"Q.  I  ahow  you  this,  and  ask  you  if  this  ia  the  Instrument  to  which  you 
referred  as  havina^been  sl^ed  by  Mrs.  Burnham?  A.  Yes.*'  (The  witness 
then  identified  the  signatures  to  the  document  In  question.) 

"Q.  Did  the  actions  of  Mrs.  Burnham  at  the  time  impress  you  as  being  ra* 
tional  or  irrational?    A.  Rational." 

The  witness  testified  further,  on  cross-examinatioD,  as  follows : 

"Q.  Maybe  I  did  not  hear  you,  but  did  you  tell  the  Jury  anything  about  Mr. 
Schupp  saying,  'Now,  Mrs.  Burnham,  this  will  is  not  quite  satisfactory  to 
you'?    You  did  not  tell  us  about  that?    A.  No. 

"Q.  Suppose  you  tell  us  about  that.  A.  He  stood  at  the  foot  of  the  bed, 
and  said  something  like  this,  'Now,  this  ^111  Is  not  Just  exactly  what  you 
would  like,  but  when  you  get  better  you  will  make  a  new  one' — something  to 
that  effect    That  Is  as  near  as  I  can  tell  it. 

"Qw  What  did  she  say— 'Yes'?    A.  She  said,  'Yes;'   Just  like  that 

"Q.  He  asked  her— he  said,  'Is  this  your  last  will  and  testaments    A.  Yes. 

"Q.  She  Just  replied  'yes*?    A.  Yes. 

"Q.  He  said  this  will  is  not  quite  satisfactory  to  you,  or  not  what  you  want, 
or  words  to  that  effect  and  then  asked,  'You  can  make  another  one  when  you 
get  better?  and  she  said,  'Yes.'  Is  that  right?  A.  Yes ;  something  to  that 
effect." 

In  the  brief  of  the  contestants  an  eflFort  is  made  to  criticize  the  tes- 
timony of  these  two  subscribing  witnesses,  and  it  is  pointed  out  that  the 
evidence  given  by  them  on  the  probate  of  the  will  diflfers  from  the  evi- 
dence given  upon  the  preliminary  examination  of  these  very  same  wit- 
nesses held  before  the  surrogate  at  the  request  of  the  special  guardian, 
which  has  been  heretofore  referred  to. 

A  careful  examination  of.  the  testimony,  however,  convinces  me  that 
there  is  no  reason  for  this  criticism,  because  the  stories  told  by  both  wit- 
nesses are  substantially  the  same.  There  may  be  slight  apparent  var- 
iances pointed  out,  but  nothing  to  justify  any  reflection  upon  the  truth- 
fulness of  the  story  as  given  by  both  witnesses.  I  think  the  so-called 
slight  difference  in  the  testimony  is  to  be  taken  as  an  evidence  that  the 
witnesses  are  telling  the  truth.  As  was  said  in  Matter  of  Seagrist,  1 
App.  Div.  615,  at  page  617, 37  N.  Y.  Supp.  496, 497 : 

"Upon  the  hearing  before  the  surrogate  there  was  practically  no  dispute 
as  to  what  occurred  at  the  time  the  will  was  made,  nor  is  there  the  slightest 
reason  to  doubt  that  the  story  of  what  took  place  at  the  execution  of  the  will 
by  the  proponent's  witnesses  is  substantially  correct.  It  is  quite  true  that 
they  do  not  agree  in  all  the  details  of  the  transaction,  but  it  is  a  familiar  ex- 
perience that,  where  several  witnesses  are  called  upon  to  testify  to  the  same 
transaction,  there  Is  apt  to  be  some  discrepancy  as  to  the  minor  details  of  It. 
Indeed,  if  witnesses  should  agree  as  to  every  detail  of  a  transaction  which 
occupied  a  considerable  space  of  time,  and  should  undertake  to  tell  all  that 
occurred  in  precisely  the  same  order,  each  giving  the  same  inddeats  as  the 
others  In  precisely  the  same  words,  that  fact  would  be.  of  itself  a  suspicious 
circumstance.  Matter  of  Lyddy,  5  N.  Y.  Supp.  636." 
194N.Y.S.— «2 
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According  to  the  testimony  of  Miss  Bender,  the  nurse,  Schupp,  who 
was  Mrs.  Burnhaoi's  lawyer,  and  the  draftsman  of  the  will,  came 
ta  Mrs.  Bumlaam's  house  during  the  evening  of  November  5th,  but 
did  not  see  her.  Miss  Bender  says  that  she  told  Mr.  Schupp  that  Dr. 
White  did  not  want  her  to  have  visitors  that  day.  About  the  last  day 
of  October  or  1st  of  November  Miss  Bender  says  she  told  Mr.  Schupp 
that  Dr.  White  said  he  did  not  think  Mrs.  Burnham  was  going  to  get 
well.  Late  in  the  evening  of  November  Sth  Mrs.  Burnham  said  to 
Miss  Bender,  "I  guess  my  day  has  come  ,•**  and  on  the  examination  of 
this  witness  before  the  surrogate  on  December  10,  1920,  Miss  Bender 
gave  the  details  of  this  conversation  as  follows : 

"It  was  around  half  past  6,  and  she  turned  to  me  and  asked  me  what  her 
trouble  was,  and  I  merely  said  to  her— I  said,  'Mrs.  Burnham,  Dr.  White  haa 
spoken  to  you  and  .told  of  your  condition,  and  we  will  not  bring  it  up  now. 
We  wiU  Just  let  it  pass  off.'  And  she  tuiiied  to  look  at  me,  and  she  said, 
*Mlss  Bender,  I  have  been  made  reconciled  to  what  my  condition  is.'  She 
said,  'Everybody  has  their  time,  and  I  believe  my  time  has  come,'  and  there 
was  silence  for  at  least  a  half  hour,  when  everything  was  absolutely  quiet, 
and  out  of  a  clear  sky  she  said,  'I  must  have  Mr.  Schupp;  get  Mr.  Schupp; 
I  have  some  papers  to  sign,  and  I  must  sign  them  now.'    «    •    •  " 

Mrs.  Burnham  then  became  ill ;  and  Miss  Bender  asked  Miss  Thom- 
as to  send  for  Mr.  Schupp,  and  this  Miss  Thomas  did,  saying  over  the 
telephone : 

"Mr.  Schupp,  Auntie  Is  asking  for  you.  Will  you  com^  around  as  soon  as 
you  can?" 

Miss  Bender  further  testified  that  when  Mr.  Schupp  came  into  the 
room  he  shook  hands,  with  Mrs.  Burnham  and  asked  her  how  she  was, 
and  she  said,  "I  am  feeling  pretty  sick,"  or  some  remark  of  that  sort. 
The  will  was  then  executed  as  hereinbefore  detailed  by  the  witnesses, 
and  Mrs.  Burnham,  in  executing  it,  wrote  her  name  around  the  red  seal 
which  had  been  attached,  apparently  to  avoid  writing  upon  the  seal  it- 
self. The  nurse's  testimony  is  to  the  effect  that  during  the  entire  time 
that  she  was  acting  as  a  nurse  for  the  testatrix  she  had  conversations 
witli  her  every  day,  continuing  almost  until  the  moment  of  her  death, 
and  the  witness  said  that  Mrs.  Burnham's  actions  at  the  time  of  the  ex- 
ecution of  the  will  impressed  her  as  being  rational. 

It  is  admitted  that  the  will  offered  for  probate  was  prepared  by  the 
lawyer,  Mr.  Schupp,  on  or  about  the  1st  of  October  preceding  the  death 
of  Mrs.  Burnham,  and  was  not  prepared  by  him  at  her  bedside  when  he 
called  at  the  time  of  its  execution.  Mr.  Schupp  had  been  her  lawyer 
for  a  long  time,  and  had  also  acted  for  her  husband  in  a  professional 
capacity.  He  did  not  sign  the  will  as  a  subscribing  witness,  and,  al- 
though he  offered  to  testify  or  make  a  statement  on  the  trial,  the  sur- 
rogate held,  and  properly  so,  that  he  was  disqualified  under  the  law 
and  could  not  testify  as  a  witness.  See  Code  Civ.  Proc.  §§  835,  836. 
now  Civil  Practice  Act,  §§  353,  354. 

In  the  picture  presented  by  the  testimony  of  the  subscribing  witnesses 
to  the  paper  offered  for  probate,  I  see  nothing  whatever  to  indicate  a 
lack  of  testamentary  capacity  on  the  part  of  the  decedent.  It  is  true — 
in  fact,  it  is  not  disputed — that  at  the  time  of  the  execution  of  the  pa- 
per in  question  Mrs.  Burnham  was  in  a  very  serious  condition  and 
was  practically  at  the  point  of  death,  and  that  she  <Iid  die  the  follow- 
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ing  morning;  but,  aside  from  the  extreme  physical'  weakness  which 
would  be  expected  in  such  a  situation,  there  is  nothing  to  show  that 
there  was  any  impairment  of  her  mental  faculties.  In  fact,  the  reason- 
able inference  from  all  the  circumstances  is  directly  to  the  contrary, 
and  hence  it  would  appear  that  she  realized  her  own  serious  condition 
on  the  evening  of  November  5th ;  and  the  evidence  discloses  that  she 
had  mentality  sufficient  to  send  for  her  lawyer,  who  had  under  her  in- 
structions prepared  the  will  more  than  a  month  before,  a  will  that  she 
had  intended  to  execute  at  his  office,  but  had  neglected  to  do  so ;  that 
she  selected  the  subscribing  witnesses,  and  that  she  herself  attended  in 
every  detail  to  the  execution  of  the  document  offered  for  probate. 

In  addition  to  the  testimony  of  the  subscribing  witnesses,  the  pro- 
ponents called  Dr.  John  F.  Whifc,  who  had  been  the  family  physician 
of  the  Bumhams  for  about  17  years.  This  physician  is  the  same  one 
who  was  in  attendance  upon  Mrs.  Bumham  when  she  died,  and  had 
been  attending  her  for  some  time  prior  to  her  death,  during  which  time 
he  had  many  conversations  with  her.  On  November  5,  1920,  the  day 
the  will  was  executed,  the  doctor  called  on  his  patient  twice,  the  first 
time  between  6  and  7,  and  later  between  half  past  8  and  half  past  9, 
in  the  evening.  On  each  of  these  occasions  he  talked  with  Mrs.  Bum- 
ham  relative  to  her  condition  and  the  advisability  of '  an  operation; 
on  the  earlier  visit  he  had  asked  her  about  her  general  condition.  He 
testified  that  her  actions  were  rational. 

Victor  H.  Thun,  another  witness  called  by  the  proponent,  was  well 
known  to  the  Burnham  family.  This  witness  is  an  executor  of  the 
will  of  Capt  Bumham  and  had  been  associated  with  him  in  the  steam- 
ship business.  The  witness  had  seen  Mrs.  Bumham,  the  deceased,  at 
her  home  on  an  average  of  once  a  week  since  the  death  of  her  husband, 
except  the  times  when  she  would  be  absent  from  Port  Chester  during 
the  summer.  On  these  visits  he  discussed  various  subjects  with  Mrs. 
Bumham  relative  to  her  own  financial  affairs,  the  business  of  her 
husband's  company,  and  questions  affecting  her  son,  her  employees 
or  servants,  and  her  friends.  This  witness  said  that  he  discussed  the 
preparation  of  the  will  in  question  at  various  times  between  March, 
1919,  the  time  of  her  husband's  death,  and  October,  1920,  when  the  will 
was  drafted.  He  talked  with  her  concerning  the  amount  of  money 
she  loaned  to  her  chauffeur  to  enable  him  to  buy  a  house,  and  he  had 
advised  her  to  make  the  loan  of  the  money  to  her  chauffeur  by  way  of 
a  mortgage,  so  as  to  insure  the  continuance  of  th^  chauffeur's  services. 
He  a:lso  testified  that  he  discussed  with  Mrs.  Bumham  the  drawing  of 
her  original  will  in  July,  1919,  when  she  selected  Mr.  Schupp  to  draw 
the  will.  Schupp  was  one  of  the  executors  with  the  witness  Thun  of 
her  husband's  will,  and  she  had  known  Schupp's  wife  since  the  latter 
was  a  child,  and  was  particularly  fond  of  her.  He  also  talked  with  her 
concerning  her  son  and  his  unfortunate  condition. 

This  witness  further  testified  that  after  her  husband's  death,  he  (the 
witness)  discussed  with  her  the  purchase  of  securities  and  notes  with 
her  accumulated  funds;  that  she  would  place  the  securities  in  a  safe- 
ty vault,  and  that  she  attended  to  the  collection  of  the  interest  and 
cut  off  the  coupons ;  and  that  she  kept  a  note  book,  with  the  due  dates 
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therein,  and  checked  them  off.  He  further  told  of  a  conversation  that 
he  had  with  Mrs.  Bumham,  wherein  she  spoke  about  some  criticism 
of  her  husband  because  he  had  not  left  more  to  Port  Chester  institu- 
tions; that  this  had  hurt  her,  and  she  told  the  witness  she  might  do 
sometiiing  herself*  These  conversations,  with  others,  continued  down 
to  November  2,  1920,  three  days  before  the  will  in  question  was  execut- 
ed, and  he  testified  that  all  of  her  conversations  and  actions  impressed 
him  as  being  rational.  He  further  testified  that  she  told  him  in  Octo- 
ber, 1920,  at  the  time  he  had  spoken  to  her  about  the  mortgage  on  the 
chauffeur's  house,  that  she  was  ready  to  see  the  lawyer,  Mr.  Schupp, 
and  that  he  notified  Schupp  that  Mrs.  Bumham  was  ready  for  the 
preparation  of  her  second  will.  He  further  testified  that  die  after- 
wards told  him  that  the  will  had  been  prepared,  and  that  she  would  step 
down  to  the  lawyer's  ofHce  the  first  time  that  she  went  down  town,  and 
sign  it. 

The  testimony  of  this  witness  as  to  the  date  and  preparation  of  the 
will  is  fully  corroborated  by  the  typewritten  date  which  the  will  bears, 
and  from  which  it  appears  that  it  was  originally  drawn  to  be  executed 
in  the  month  of  Ctetober.  So  that  it  is  shown  that  the  will  was  actually 
prepared  and  was  ready  for  execution  a  month  before  it  was  executed. 
This  witness  was  subjected  to  a  long  and  grueling  cross-examination 
by  the  contestants'  counsel,  which  was  mainly  directed  to  ascertain 
whether  or  not  the  witness  had  been  strictly  accurate  in  his  statement 
that  he  had  taken  dinner  at  Mrs.  Bumham's  home  every  Monday  night 
from  the  date  of  her  husband's  death. 

Mrs.-  Lila  Allen,  another  witness  called  by  the  proponents,  had  known 
the  Bumhams  and  been  close  friends  of  theirs  for  over  20  years.  This 
witness  had  frequent  conversations  with  Mrs.  Bumham  on  personal 
affairs  and  also  in  reference  to  the  condition  of  Mrs.  Bumham's  son. 
This  witness  also  testified  that  Mrs.  Bumham's  conversations  and  con- 
duct impressed  her  as  being  rational. 

Testimony  of  a  similar  character  was  g^ven  by  Henry  O.  Hubbell, 
a  carpenter  who  had  done  work  on  different  occasions  for  Mrs.  Bum- 
ham, the  last  time  in  the  month  of  August,  1920.  He  also  testified  that 
the  conversations  and  transactions  had  with  her  impressed  him  as  be- 
ing entirely  rational. 

John  W.  Ingman,  an  officer  of  the  First  National  Bank  of  Port  Ches- 
ter, had  known  the  Bumhams  for  over  20  years,  during  which  time  he 
had  seen  Mrs.  Bumham  frequently.  He  said  that  Mrs.  Bumham  was 
in  the  habit  of  going  to  the  bank  nearly  every  week  to  make  deposits 
and  draw  checks,  and  after  her  husband's  death  she  looked  after  the 
investments  and  took  a  deposit  box  of  her  own,  *  This  witness  saw  Mrs. 
Bumham  frequently  and  had  many  conversations  with  her,  the  last 
one  during  one  of  her  regular  visits  in  the  summer  of  1920.  He  testi- 
fied that  her  conduct  and  conversations  were  entirely  rationaL 

Edward  T.  Buttree,  Mrs.  Bumham's  grocer,  had  known  her  for 
about  10  years.  She  traded  with  him,  and  he  generally  waited  on  her. 
She  was  last  there  in  July,  1920.  He  talked,  with  her  on  various  mat- 
ters.   Her  conversations  and  acts  impressed  him  as  being  rational. 

This  practically  made  up  the  proponents'  case,  with  the  exception  of 
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John  W.  Diehl,  cashier  of  the  Port  Chester  bank,  who  was  one  of  the 
subscribing  witnesses  to  the  first  will  of  Mrs.  Bumham,  which  was 
made  in  July,  1919;  but  he  was  not  permitted  to  state  the  circumstances 
under  which  that  will  was  executed.  « 

Dr.  Clarence  H.  Bonndl,  a  practicing  physician  /at  Port  Chester, 
who  had  been  in  attendance  on  Capt.  Bumham  and  Mrs.  Bumham  dur- 
ing the  absence  of  their  physician,  Dr.  White,  was  not  permitted  to 
state  that  the  conversations  had  with  her  and  her  conduct  as  observed 
by  him  impressed  him  as  being  rational,  and  Julien  Nelson,  who  had 
been  a  Ufelong  friend  of  Mrs.  Bumham  and  her  husband,  had  talked 
with  her  and  had  seen  her  about  a  month  before  her  death.  He  could 
not  recall  her  exact  conversation  at  that  time,  but  had  observed  her 
conduct  on  all  occasions  when  he  was  there.  This  witness  was  not 
permitted  to  state  whether,  after  observing  her  conduct  and  conversa- 
tions, he  was  impressed  at  the  time  that  they  were  rational  or  irrational. 

As' against  this  array  of  testimony  in  support  of  the  paper  propound- 
ed as  Mrs.  Burnham's  will  the  only  evidence  tendered  by  the  contes- 
tants to  sustain  the  charge  of  mental  incapacity  and  the  inability  of 
Mrs.  Bumham  to  make  a  valid  will,  bwing  to  the  fact  that  she  was 
in  a  dying  condition  and  weakened  by  disease,  is  to  be  fotmd  in  the 
testimony  of  two  doctors,  each  of  whom  based  his  opinion  solely  upon 
a  hypothetical  qiiestion  which  assumes  a  statement  of  facts  purporting 
to  contain  a  complete  history  of  the  decedent's  ailments  and  her  con- 
dition at  the  time  her  will  was  executed.  One  of  these  doctors  swears 
that  he  never  had  seen  Mrs.  JBuraham,  and  of  course  never  had  the 
opportunity  of  observing  her  personally.  He  had  been  retained  about 
two  weeks  prior  to  the  trial  as  an  expert.  He  admitted  that  he  assisted 
in  the  preparation  of  the  hypothetical  question  to  which  he  gave  the 
answer,  and' while  this  witness  swore  that  Mrs.  Bumham  was  irration- 
al at  the  time  the  paper  was  executed,  basing  his  opinion  upon  the  fact 
that  she  was  in  a  dying  condition  and  suffering  from  a  severe  and  pain- 
ful disease,  yet  he  reluctantly  admitted  upon  cross-examination  that^ 
she  knew  she  was  sick,  and  that  she  had  an  appreciation  of  the  fact 
that  her  illness  was  of  a  serious  character,  and  that  she  also  realized 
that  her  death  wa's  imminent,  and  that  her  answer  to  a  question  of  the 
nurse  would  indicate  that  she  understood  what  the  nurse  told  her.  The 
testimony  of  this  witness  is  very  unsatisfactory.  It  is  a  mass  of  con- 
jecture, speculation,  and  contradiction ;  for  he  had  already  swom  that 
as  a  result  of  her  condition  she  was  unable  to  comprehend  her  condi- 
tion and  the  general  situation  in  which  she  was  placed.  As  proof  of 
the  fact  that  this  same  witness  based  his  so-called  expert  opinion,  not 
upon  the  conduct  and  conversation  of  the  decedent,  but  upon  what  he 
(the  witness)  conceived  to  be  the  consequences  of  the  disease  from 
which  she  was  suffering,  the  following  statement  by  him  in  answer  to 
a  question  of  the  proponents'  counsel  is  somewhat  illuminating: 

•In  the  condition  of  mind  such  as  T  have  described,  an  individual  ia  ai>t 
to  be— I  think  this  deceased  was  in  a  condition  in  which  Bhe  would  be  very 
readily  led  to  by  questions  or  suggestions,  and  to  answer  to  a  considerable 
extent  in  the  way  the  question  was  put" 

This  answer,  of  course,  would  indicate  that  the  decedent  had  mental 
capacity,  but  was  subject  to  undue  influence,  something  which  is  entire- 
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ly  out  of  this  case ;  for  the  finding  of  the  jury  is  to  the  effect  that  the 
woman  was  not  subject  to  undue  influence  at  all.  The  same  witness, 
when  shown  the  signature  of  the  testatrix,  concededly  written  by  her 
when  she  was,  as  he  says,  in  a  dying  condition,  said  that,  although  she 
did  sign  it,  and  knew  that  she  was  signing  her  name,  yet  she  did  not 
have  complete  comprehension. 

An  examination  of  the  signature  of  the  testatrix  alone  is  sufficient 
to  contradict  the  expert  so  far  as  this  phase  of  the  case  is  concerned. 
The  established  facts  also  contradict  him.  If  she  knew  she  was  sign- 
ing her  name,  if  she  knew  and  realized  that  she  had  sent  for  witnesses 
to  her  will,  if  she  knew  that  she  had  sent  for  the  lawyer  who  had  drawn 
the  will  in  question,  which  will  had  been  drawn  more  than  a  month  be- 
fore the  day  that  she  executed  it,  if  she  knew  and  realized  that  she  was 
seriously  ill,  and  if  she  knew  that  her  death  was  then  imminent,  she 
certainly  must  have  had  sufficient  mental  capacity  to  apprehend  the 
situation  in  which  she  was  placed  at  the  time,  and,  this  being  so,  the 
rule  applies  as  laid  down  in  Buchanan  v.  Belsey,  65  App.  Div.  58,  62, 
72  N.  Y.  Supp,  601,  604: 

"Where  the  opinion  of  a  medical  witness  is  contradicted  by  the  fCicts,  the 
facts  must  prevail." 

The  other  medical  expert  agreed  with  his  colleague.  This  gentle- 
man was  also  an  entire  stranger  to  Mrs,  Bumham,  and  had  never  seen 
or  talked  to  her.  He  frankly  admitted  that  he,  too,  assisted  in  the 
preparation  of  the  hypothetical  question.  He  also  admitted  that  he 
was  specially  retained  in  an  effort  to  brCak  the  decedent's  will,  and  he 
expressed  the  hope  that  he  would  be  paid  for  his  services. 

The  testimony  of  these  two  medical  men,  together  with  the  nurse's 
charts  showing  the  progress  of  Mrs.  Burnham's  illness,  is,  as  I  have 
said,  all  the  proof  submitted  on  the  part  of  the  contestant,  in  an  effort 
to  destroy  the  will,  and  a  careful  examination  of  the  record  shows  that 
it  is  barren  of  any  other  evidence  which  justified  the  surrogate  in  sub- 
'  mitting  the  question  of  her  mental  capacity  to  the  jury.  In  my  opinion, 
the  case  should  not  have  been  submitted  to  the  jury  at  all,  so  far  as 
the  mental  capacity  of  the  deceased  was  concerned,  depending  as  it 
clearly  did  upon  testimony  which  is  always  unsatisfactory,  and  must 
therefore  be  looked  upon  with  suspicion.  What  Mr.  Justice  Foll?tt 
said  in  Dobie  v.  Armstronsr,  27  App.  Div.  520,  50  N.  Y.  Supp.  801,  af  - 
firmed  in  160  N.  Y.  584,  55  N.  E.  302,  still  holds. good: 

"The  experience  of  the  courts  has  demonstrated  that  the  answers  of  ex- 
perts, though  honestly  given,  to  hypothetical  quefltions  embracing  pages  of 
asfdiraed  and  Isolated  facts  covering  a  long  lifetime,  about  which  facts  t^e 
experts  have  no  personal  knowledge,  are  the  weakest  and  most  unreliable  kind 
of  evidence  In  respect  to  the  sanity  or  insanity  of  the  person  inquired  about" 

See,  also.  Matter  of  Eno,  196  App..  Div.  131,  187  N.  Y.  Su:^p.  756, 
and  Matter  of  Loehr,  187  App.  Div.  957,  175  N.  Y.  Supp.  910,  where 
the  court,  through  Jenks,  P.  J.,  writing  the  opinion,  says : 

"The  testimony  of  decedent's  neighbors,  and  in  particular  his  directions  to 
the  draftsman  of  the  will,  show  intelligent  comprehension  of  his  acts.  There 
are  experts  who  reach  different  conclusions,  based  on  hypothetical  questions. 
Against  evidence  of  testamentary  capacity,  the  contrary  opinions  of  experts 
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based  on  a  hypothetical  statement  scarcely  raiae  an  issue.    Pettit  t.  Pettit, 
No.  1,  149  App.  Dlv.  485.  491." 

In  the  Pettit  Case,  149  App.  Div.  485,  134  N.  Y.  Supp.  133,  referred 
to  by  Justice  Jenks,  we  have  a  situation  somewhat  akin  to  the  case  un- 
der consideration.  It  will  be  recalled  that  Mrs.  Bumhaai,  at  the  time 
that  her  will  was  executed,  stated  that  the  document  was  not  entirely 
satisfactory  to  her,  and  that  she  intended  when  shf  got  well  to  make  an- 
other. In  the  Pettit  Case,  Justice  McLaughlin,  writing  for  the  First 
Department  in.  149  App.  Div.  485,  at  page  490,  134  N.  Y.  Supp.^133, 
at  page  137  says : 

"Leaving  out  of  consideration  the  testimony  of  the  medical  experts  based 
upon  the  hypothetical  question,  I  am  of  thn  opinion,  assuming  all  of  the  plain- 
tiff*s  evidence  to  be  true,  it  did  not  Justify  the  Jury  in  finding  that  the  testa- 
tor did  not  have  testamentary  capajoity  at  the  time  the  will  was  executed.  He 
♦  •  •  Isnew  what  property  he  had  and  took  charge  of  it ;  knew  he  wanted 
to  make  disx>o8ition  of  it  by  will,  and  after  making  it  discussed  making  an- 
other, because  he  was  not  entirely,  satisfied  with  the  one  he  had  made.  One 
who  kias  Bach  intelligeDee  has  testamentary  capacity  (Delafield  ▼.  Parish,  26 
N.  Y.  9;  Matter  of  Martin,  98  N.  Y.  193;  Doble  v.  Armstrong,  supra;  Ivison 
y.  Ivison,  SO  App.  Dlv.  599),  and  the  proof  of  experts,  based  upon  a  hypotheti* 
cal  question  in  opposition  to  proof  showing  such  intelligence,  scarcely,  if  at 
all,  raises  an  issue  for  a  Jmry.'' 

See,  also,  Hawke  v.  Hawke,  82  Hun,  439,  31  N.  Y.  Supp.  968,  af- 
firmed 146  N.  Y.  366,  41  N.  E.  89;  Philips  v.  Philips,  17  App.  Div. 
113,  78  N.  Y.  Supp.  1001,  affirmed  179  N.  Y.  585,  72  N.  E.  1149; 
Matter  of  Goodhart,  173  App.  Div.  256,  159  N.  Y.  Supp.  261 ;  Matter 
of  Bogardus,  198  App.  Div.  399,  190  N.  Y.  Supp.  535;  Dobie  v.  Arm- 
strong, 27  App.  Div.  520,  50  N.  Y.  Supp.  801,  affirmed  160  N.  Y.  584, 
55  N.  E.  302. 

Two  other  points  are  raised  by  the  counsel  for  the  proponents,  in 
which  it  is  claimed  that  the  learned  surrogate  committed  error.  One 
is  that  the  court  erred  in  denying  to  counsel  for  the  proponents  the 
right  to  make  the  closing  address  to  the  jury;  and  the  other  is  that 
the  court  erred  in  excluding  the  evidence  of  Dr.  White  and  the  nurse, 
Miss  Bender,  concerning  conversations  carried  on  by  Mrs.  Bumham 
with  these  witnesses  a  few  hours  after  the  execution  of  the  will  in 
question. 

[2]  So  far  as  the  first  point  is  concerned,  I  am  inclined  to  think  that 
the  learned  surrogate  was  entirely  too  strict  and  technical  in  his  ruling 
denying  to  counsel  for  the  proponents  the  right  to  make  the  closing 
address  to  the  jury;  however,  the  ruling  is  not  of  sufficient  importance 
to  warrant  discussion,  or  justify  a  reversal  here,  where  we  are  con- 
sidering the  merits  of  the  controversy. 

[3]  The  second  ground  of  objection,  however,  is  more  serious,  as 
the  conversations  between  the  doctor  and.  the  nurse  and  Mrs.  Burn- 
ham,  immediately  before  and  after  the  operation  from  the  eifects  of 
which  she  died,  were  clearly  competent,  and  they  should  have  been 
admitted,  because  conversations  of  a  testator  subsequent  to  or  about 
the  time  of  the  execution  of  a  will  are  always  admissible  to  show  the 
condition  oimind,  and  obviously  the  conversations  in  the  instant  case 
were  not  remote  enough  to  justify  their  exclusion.    But,  however,  since 
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the  judgment  is  to  be  reversed  upon  the  main  and  substantial  grounds 
in  this  case,  it  will  be  unnecessary  to  discuss  these  points  further. 

[4]  I  am  not  unmindful  of  the  rule  in  cases  of  this  kind  that,  if 
there  be  more  than  a  scintilla  of  evidence  tending  to  show  incompetency 
to  make  a  will,  and  of  such  a  character  that  different  inferences  may 
fairly  be  drawn  therefrom,  the  case  must  be  decided  as  one  of  iact» 
and,  if  the  tHal  be  b^ore  a  jury,  must  be  left  to  the  jury  (Hagan  v. 
Sone,  174  N.  Y.  317,  66  N.  E.  973) ;  but  in  my  judgment  such  a  rule 
has  no.  application  to  the  present  case.  The  testimony  of  the  subscrib- 
ing \fritnesses  to  the  will  was  in  no  way  discredited  or  impeached,  and 
because  of  the  fact  that  they  were  present  and  saw  the  testatrix;  at  the 
time  the  will  was  executed,  they  had,  of  course,  a  better  opportimity  to 
observe  and  more  reliable  sources  of  information  regarding  her  condi- 
tion, or  whether  or  not  she  possessed  testamentary  capacity,  than  wit- 
nesses who  never  had  seen  her.       ^^ 

This  will  was  executed  with  an  observance  of  all  the  forms  of  law 
required.  Decedent  Estate  Law,  §  21.  It  was  duly  executed,  and 
should  be  probated,  unless  it  was  not  the  will  of  a  competent  testator. 
Matter  of  Dunn,  184  App.  Div.  386,  391, 171  N.  Y.  Supp.  1056.  These 
subscribing  witnesses,  and  the  other  witnesses  produced  by  the  pro- 
ponents upon  the  trial,  to  my  mind  fully  established  the  mental  ca- 
pacity of  the  testatrix  at  the  time  she  executed  the  will  in  question. 

Against  this  array  of  proof  there  is  absolutely  nothing  in  the  case,' 
except  the  testimony  of  the  two  medical  experts  called  by  the  con- 
testant. Their  testimony  is  unsatisfactory,  entirely  hypothetical,  and 
unsupported  by  the  other  evidence  in  tfie  case ;  hence  such  so-called  evi- 
dence raised  no  question  of  fact  for  the  jury.  The  function  of  a  jury 
is  to  pass  upon  disputed  questions  of  fact,  even  in  will  cases.  It  is  not 
their  province  to  attempt  the  unlawful  and  improper  business  of  mak- 
ing wills  for  other  people  and  disposing  of  their  property  in  the  way  the 
jury  thinks  such  wills  should  be  made.  The  verdict  of  the  jury  that 
the  decedent  lacked  testamentary  capacity  is  j^inst  the  evidence  and 
the  weight  of  the  evidence,  and  should  be  set  asidei  under  the  rule  laid 
down  in  the  following  cases :  Delafield  v.  Parish,  25  N.  Y.  9 ;  Matter 
of  Will  of  Snelling,  136  N.  Y.  515,  32  N.  E.  1006;  Matter  of  Wolf,  196 
App.  Div.  722,  188  N.  Y.  Supp.  438;  Matter  of  Case,  214  N.  Y.  199, 
108  N.  E.  408;  Matter  of  Heaton,  224  N.  Y.  22,  120  N.  E.  83. 

The  decree  of  the  Surrogate's  Court,  refusing  probate,  and  the  order 
denying  the  motion  for  a  new  trial,  ^re  reversed,  with  costs  to  the 
executors  appellants,  payable  out  of  the  estate,  and  the  matter  is  re- 
mitted to  the  Surrogate's  Court,  with  directions  to  admit  the  will  to 
probate,  with  costs  to  the  executors  appellants,  payable  out  of  the  es- 
tate.   All  concur. 
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MIETEIKA  V.  VINDERMAN. 
(Bronx  County  Ooort.    May»  1022.) 

1.  Costs  ^s»ftO<2)-:-Plaiatiff  !■  ooaaty  iDoart,  to  avoid  givino  ooourity  for  oooto, 

nast  reside  !■  the  ooaaty  at  the  oomnoaoemoat  of  tlio  aotloa. 

Under  GItU  Practice  Act,  §  1522,  tbe  plaintiff  In  a  County  Court  action, 
in  order  to  avoid  the  necessity  of  giving  security  for  costs,  must  reside  in 
that  county  at  the  commencement  of  the  action. 

2.  Costs  ^=9llO(2)— Where  plaintiff,  being  a  nonresident,  compiled  with  an  order 

to  file  seonrlty  for  oosts,  and  afterward  moved  Into  the  oovnty,  she  oakinot 
have  sueh  order  set  aside. 

Where  plaintiff  in  a  County  Court  action,  having  complied  with  an 
order  requiring  her  to  file  security  for  costs  on  the  ground  that  she  is  a 
nonresident  of  the  county  in  which  the  action  was  brought,  moves  into 
said  county,  her  motion  to  vacate  and  set  aside  said  order  will  be  denied. 

Action  by  Esther  Mieteika  against  H.  J.  F.  Minderman.  On  motion 
to  set  aside  an  order  requiring  plaintiff  to  give  security  for  costs.  Mo- 
tion denied. 

Arthur  A.  Henning,  of  New  York  City,  for  plaintiff. 

Smith,  Heymsfeld  &  Weiss,  of  New  York  City,  for  defendant 

GIBBS,  J.  On  or  about  January  6,  1922,  an  order  was  entered  in 
this  action  requiring  the  plaintiff  to  give  security  for  costs  on  the 
l^ound  that  plaintiff  was  a  nonresident  of  Bronx  county.  Thereafter, 
m  compliance  with  the  order,  an  undertaking  was  approved  by  this 
court  and  filed.  Plaintiff  has  since  moved  into  the  county  of  Bronx 
and  now  seeks  to  vacate  and  set  aside  the  order  requiring  him  to  file 
security  for  costs. 

[  1  ]  Section  1522  of  the  Civil  Practice  Act  provides  as  follows : 

'The  defendant  in  an  action. bxo^ght  in  a  court  of  record  may  require  se- 
curity for  costs  to  be  given: 

"A.  Where  the  plaintiff,  when  the  action  was  commenced  either  was 
'1.  A  person  residing  without  the  state;  or,  </  the  actian  ia  Invuffht  in  a 
Oounty  Court,  except  in  the  counties  of  Albany,  Kings,  Queens,  Rensselaer  and 
Richmond  or  in  the  City  Court  of  the  city  of  New  York,  the  City  Court  of 
Yonkers  or  the  City  Court  of  Albany,  reHdmg  vMlunU  the  city  or  oounty^  09 
the  case  may  J)e,  tcJierein  the  court  <i  located,    •    •    • »» 

It  is  evident  that  plaintiff  must  reside  in  the  county  in  which  the  ac- 
tion is  brought  at  the  time  it  is  commenced,  in  order  to  avoid  the  neces- 
sity of  giving  security  for  costs.  To  move  into  the  county  after  suit 
has  been  instituted  will  not  cure  the  situation.  There  have  been  very 
few  cases  in  the  state  of  New  York  on  this  proposition.  In  some  states 
it  has  been  held  that  the  plaintiff  will  be  relieved  from  the  requirements 
of  the  order  by  moving  into  the  county  in  which  the  action  is  pending. 
In  Ambler  v.  Ambler,  8  Abb.  Pr.  340,  it  was  held  that,  where  the  plain- 
tiff did  not  reside  within  the  jurisdiction  of  the  court,  he  was  bound  to 
file  security  for  costs,  and  "even  if  he  afterwards  changed  his  residence 
the  law  makes  no  exception  in  that  case." 

[2]  Corpus  Juris,  vol.  15,  p.  195,  states,  in  substance,  that  where 
an  order  directs  the  plaintiff  to  file  security  for  costs  because  he  is  a 

^5»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key- Numbered  OigeeU  a  Inaezei 
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nonresident,  and  he  complies  with  the  order,  and  thereafter  moves  into 
the  county  where  the  action  is  paiding,  the  order  should  not  be  va- 
cated, because  he  has  already/ complied  with  iu  So,  in  the  case  at  bar, 
plaintiff  has  filed  an  undertaking  in  compliance  with  the  order  of  Jan- 
uary 6,  1922. 

This  order  should  not  be  vacated  and  set  aside.  The  motion  is  de- 
nied, with  $10  costs.    Settle  order  on  notice. 

Ordered  accordingly. 


WEINBERG  V.  PUBLIC  NAT.  BANK  OF  NEW  YORK. 

(Bronx  Oonnty  Court    June  2d»  19^.) 

Pleading  ^=»367(2)— Where  complaint  Is  not  so  Indeflnlte  that  oorreot  rule  of  dam- 
ages oannof  be  applied,  motion  to  require  plaintiff  to  show  whether  in  tort  or 
in  contract  will  be  denied. 

In  an  action  against  a  bank  for  damages  for  defendant  bank's  wrongfnl 
refusal  to  pay  a  note  given  by  plaintiff  depositor  and  for  damages  to 
plaintiff's  credit,  a  motion  to  require  plaintiff  to  allege  bis  cause  of  ac- 
tion either  in  tort  or  in  contract  should  only  be  granted  where  the  alle- 
gations of  the  complaint  are  so  indefinite  or  uncertain  that  the. precise 
meaning  or  application  thereof  is  not  apparent,  and  where  the  complaint 
indicates  that  the  court  would  have  no  difficulty  in  applying  the  correct 
rule  of  damages  without  any  qualification  or  amendment,  the  motion  will 
be  denied. 

Action  by  Morris  Weinberg  against  the  Public  National  Bank  of 
New  York.  On  motion  for  an  order  requiring  plaintiff  to  correct  the 
complaint  to  state  whether  the  alleged  cause  of  action  is  in-  tort  or  in 
contract.    Motion  denied. 

Stanley  Garten,  of  New  York  City,  for  plaintiff. 

Moses  &  Singer,  of  New  York  City,  for  defendant 

GIBBS,  J.  Motion  by  the  defendant  for  an  order  requiring  plaintiff 
to  correct  die  complaint,  so  that  it  will  state  the  alleged  cai)se  of  action 
either  in  tort  or  in  contract. 

The  complaint  in  substance  alleges  that  the  plaintiff  was  ia  deposi- 
tor in  the  defendant  bank,  and  had  a  deposit  in  excess  of  the  amount 
set  forth  in  the  instrument  drawn  by  him,  which  the  defendant  bank 
refused  to  pay;  that  said  deposit  was  held  subject  to  the  plaintiff's 
orders  for,  payment ;  that  the  plaintiff  made  a  negotiable  instrument  for 
the  sum  of  $61.20,  payable  at  the  defendant  bank,  which  was  duly  pre- 
sented for  payment;  that  the  defendant  **wrongftilly  and  unlawfully 
refused  to  pay  the  same,  and  stated  and  represented  that  the  said  note 
was  not  good,  and  that  the  plaintiff  had  an  insufficient  fund  on  deposit 
with  the  defendant  to  meet  the  said  note" ;  that  by  reason  of  the  wrong- 
ful act  of  the  defendant,  in  declining  to  pay  said  negotiable  instrument, 
plaintiff's  credit  was  injured  to  his  damage  in  the  sum  of  $2,000. 

Defendant  bases  his  argument  upon  the  proposition  that  in  this 
class  of  cases  a  wrongful  act  by  a  bank  may  be  either  a  breach  of  con- 
tract or  a  tort,  and  seeks  to  point  out  that  there  is  nothing  in  the  com- 
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plaint  to  indicate  upon  which  theory  the  plaintiff  intends  to  proceed.- 
A  motion  of  a  nature  made  by  defendant  herein  should  only  be  granted 
where  the  allegations  of  the  complaint  are  so  indefinite  or  tmcertain 
that  the  precise  meaning  or  application  thereof  is  not  apparcot.^  R* 
C.  L.  102.  A  careful  reading  otthe  complaint  in  the  case  at  bar  in- 
dicates to  me  that  the  court  on  the  trial  would  have  no  difficulty  in  ap- 
plying the  correct  rule  of  damages  without  any  amplification  or  amend- 
ment of  the  complaint.  It  is  not  so  indefinite  or  uncertain  as  to  war- 
rant the  granting  of  this  motion.  Freidman  v.  Denousky,  122  App, 
Div.  258,  106  N.  Y.  Supp.  780;  Wildenberger  v.  Ridgewood  National 
Bank,  230  N.  Y.  425,  130  N.  E.  600. 
The  motion  is  denied.    Settie  order  on  notice* 


ai8  Mlac  Bep.  648> 

BAKER  V.  SMITH. 

(Greene  County  Oonrt    AprU,  1022.) 

(.  Justices  of  the  peace  d=»82( I)— Return  of  servloe  of  summons  need  not  be 
Indorsed  thereon  to  give  Jurisdiction. 

The  return  of  service  of  snmmons  in  the  Justice's  court  in  not  required 
to  be  indorsed  tbfireon  in  order  to  giro  Jurisdiction,  in  view  of  Justice 
Ckrart  Act,  {  58. 

2.  Jnstloos  of  the  neaoo  ^=s»82(2)*JU6tloe  has  Jurisdiction,  where  sloaod  and 

sworn  return  of  duly  deputized  person  shows  personal  servloe  of  summons- 

Where  the  signed  and  sworn  return  of  a  person  duly  deputized  to  make 
service  of  a  summons  In  justice's  court  shows  that  he  personally  served  the 
defendant  on  the  day  named  by  delivering  to  and  leaving  with  him  a  true 
copy  of  the  summons,  and  that  he  knew  the  person  so  served  to  be  the 
person  named  and  described  as  defendant  in  the  summons,  to  which  the 
return  is  annexed,  the  justice  has  jurisdiction. 

3.  Justices  of  the  peace  ^=982(2)— Objection  that  retnm  of  snmmons  did  not  give 

Jurisdiction,  because  deputy  unnecessarily  swore  to  it,  held  untenable. 

An  objection  that  because  the  return  of  a  summons  in  the  justice's  court 
was  sworn  to,  it  was  not  a  proper  return,  sufficient  to  confer  jurisdiction, 
is  untenable*  and  the  Judgment  rendered  in  the  action  in  favor  of  plaintiff 
will  be  affirmed  as  against  such  objection. 

Appeal  from  Justice  Court. 

Action  by  Fred  L.  Baker  against  Eddie  Smith.  From  a  judgment 
rendered  by  Henry  O'Keefe,  a  justice  of  the  peace  of  the  town  of 
Greenville,  N.  Y.,  in  favor  of  plaintiff,  on  February  11,  1922,  award- 
ing to  the  plaintiff  the  possession  of  the  cow  mentioned  in  the  amended 
complaint,  and  awarding  to  the  plaintiff  the  sum  of  $45,  the  value  of 
said  cow,  to  be  paid  by  the  defendant,  if  possession  of  the  cow  is  not 
delivered  to  the  plaintiff,  with  $2.20  costs,  defendant  appeals.  Af- 
firmed. 

D.  H.  Daley,  of  Coxsackie,  for  appellant. 

George  L.  Rifenburgh,  of  Albany,  for  respondent 

TALLMADGE,  J.  It  is  claimed  by  the  appellant  that  the  justice 
who  rendered  th^  judgment  did  not  obtain  jurisdiction  over  the  person 
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of  the  defendant  This  is  the  only  error  complained  of  by  the  appel- 
lant. 

[1,  2]  It  appears  from  the  return  that  the  justice  deputized  in  writ- 
ing indorsed  upon  the  summons  oqe  Frank  Thome  to  serve  the  sum- 
mons on  the  defendant.  The  summons  was  dated  the  27th  day  of  Jan- 
uary, 1922.  The  indorsement  deputizing  Thome  to  serve  the  summons 
is  dated  January  27,  1922.  It  appears  from  the  return  annexed  to  the 
summons  that  the  summons  was  duly  and  properly  served  upon  the  de- 
fendant on  the  27th  dav  of  January,  1922.  The  return  shows  that  the 
summons  was  personally  served  on  the  defendant  on  the  day  named,  by 
delivering  to  and  leaving  with  him  a  true  copy,  and  that  he  knew  the 
person  served  to  be  the  person  named  and  described  therein  as  defend- 
ant. This  return  was  made  by  the  person  deputized  to  serve  the  sum- 
mons, and  signed  by  him,  and  annexed  to  the  summons  at  the  time  the 
summons  was  returned  to  the  justice  who  issued  the  same.  The  return 
was  not  only  signed  by  Frank  L.  Thorne,  but  it  was  also  sworn  to  by 
him. 

It  is  contended  by  the  defendant's  attorney  that,  because  the  return 
was  sworn  to,  it  was  not  a  proper  return,  and  such  a  return  as  would 
confer  jurisdiction  upon  the  justice.  At  the  outset  this  would  seem 
to  be  a  very  technical  objection,  and  unless  there  is  some  direct  au- 
thority to  sustain  the  defendant  in  his  contention  I  cannot  imderstand 
why  the  return  does  not  comply  with  section  58  of  the  Justice  Court 
Act  (Laws  1920,  c.  937),  which  provides : 

"A  constable  who  serves  a  snminons,  or  a  summons  and  complaint,  must 
make  and  deliver  to  the  justice,  at  or  before  the  time  when  the  sonunons  is 
returnable,  a  written  return  thereof  under  his  hand  stating  the  time  when,  and 
the  manner  in  which  such  service  was  made.** 

It  is  contended  by  the  defendant's  attorney  that  a  sworn  return  is 
not  a  proper  return.  In  other  words,  he  contends  it  is  not  a  return. 
He  refers  to  Webster's  Dictionary,  and  gives  the  definition  of  "return" 
to  mean  in  law  as  foUowss 

"The  rendering  back  or  delivery*  of  a  writ,  precept  or  execution  to  the 
proper  officer  or  court.  The  certificate  of  an  officer  stating  what  he  has  done 
in  execution  of  a  writ,  precept,  etc.,  indorsed  on  the  document" 

He  further  contends  that  the  return  must  be  indorsed  on  the  docu- 
ment, and  that  it  must  be  a  certificate,  instead  of  an  affidavit  In  other 
words,  because  an  officer,  or  one  deputized  by  statute,  is  permitted 
under  the  law  to  make  a  certificate  or  statement  showing  that  he  has 
made  the  service  in  the  manner  required  by  law,  sufficient  to  give  the 
court  jurisdiction,  he  argues  from  that  fact  that  therefore,  if  that  cer- 
tificate is  made  and  sworn  to  by  the  person  making  it,  it  invalidates  the 
statement  made  by  him.  In  other  words,  that  a  statement  must  be 
made,  and  nothing  else  will  answer  for  the  purpose  of  giving  the  court 
jurisdiction.  The  only  authority  hearing  upon  the  question,  and  which 
would  seem  to  favor  the  defendant's  contention,  is  quoted  in  appellant's 
brief,  as  follows:  At  page  558,  section  940,  Cowen's  Treatise,  voL  2 
(6th  Ed.): 

"He  must  make  a  written  return  upon  the  summons,  or  the  justice  will  not 
acquire  Jurisdiction.    His  affidavit  that  he  has  served  it  is  not  Bufflcient'* 
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In  reading  section  940,  after  the  statement  that  hi«  affidavit  that  he 
has  served  it  is  not  sufficient,  it  refers  to  Jackson  v.  Sherwood,  50 
Bai:b.  356.  This  case  was  decided  in  1868,  at  which  time  the  statute 
provided  that  the  constable,  in  serving  the  summons,  shall  return  there- 
upon in  writing  the  time  and  manner  in  which  he  executed  the  same 
and  sign  his  name  thereto.  The  statute  also  provided  that  the  justice 
had  the  right  to  empower  a  person  of  lawful  age  to  serve  the  summons, 
and  'that  the  person  so  empowered  should  thereupon  possess  all  the 
power  of  a  constable  in  relation  to  the  execution  of  said  process  and 
should  be  subject  to  the  same  obligations.  No  proof  of  the  service 
of  the  summons  was  made  in  that  case  until  the  return  day  of  the 
summons.  The  plaintiff  appeared  on  that  day,  but  the  defendant  did 
not  appear,  and  the  person  deputized  to  serve  the  summons  was  sworn, 
and  testified  that  he  personally  served  the  summons  on  the  defendant. 
No  return  was  indorsed  upon  the  summons  as  required  by  the  statute, 
and  in  that  case  it  was  held  that  the  proof  of  service  was  not  good,  and 
did  not  confer  jurisdiction  upon  the  justice,  because  the  statute  was 
not  strictly  followed.  In  other  words,  the  court  held  that,  inasmuch 
as  the  statute  required  a  written  return  to  be  indorsed  upon  the^  sum- 
mons in  order  to  confer  jurisdiction  upon  the  court,  and  such  written 
return  not  having  been  indorsed  upon  the  summons,  the  court  did  not 
obtain  jurisdiction.  The  statute  in  that  case  was  very  strictly  con- 
strued, and  resulted  in  the  reversal  of  the  judgment.  This  case,  how- 
ever, is  contrary  to  several  decisions,  made  by  the  courts  as  early  as 
that  decision,  which  held  that  evidence  may  be  given  in  fact  of  the  ac- 
tual service  of  the  process.  Barnes  v.  Harris,  4  N.  Y.  374,  386 ;  Brown 
V.  Cady,  19  Wend.  477,  479. 

Without  attempting  to  criticize  in  any  manner  the  decision  of  Jackson 
V.  Sherwood,  supra,  it  is  sufficient  to  say  that  the  Justice  Court  Act 
does  not  require  a  return  to  be  indorsed  upon  the  summons,  but  only 
requires  that  the  person  serving  the  process  must  make  a  return  there- 
of to  the  court,  in  order  to  give  the  court  jurisdiction,  so  that  at  the 
present  time  Jackson  v.  Sherwood,  supra,  the  decision  referred  to  in 
Cowen's  Treatise,  is  not  controlling.  I  cannot  understand  why  a  state- 
ment made  by  a  person,  properly  deputized,  that  he  had  served  the 
summons  in  the  manner  required  by  law,  and  who  signs  such  return 
and  annexes  it  to  the  summons  or  paper  served,  and  swears  to  it,  affects 
the  return.  Certainly  the  oath  of  the  party  that  he  served  the  paper 
strengthens  the  statement  which  the  statute  provides  he  may  make, 
called  a  return.  Whether  it  is  a  mere  certificate  or  statement  that  he 
served  the  paper,  or  whether  it  is  a  certificate  and  statement  sworn  to, 
in  either  case  it  is  a  return  to  the  court  as  to  the  service  of  the  paper. 
This  is  the  only  reasonable  construction  of  the  law. 

[3]  There  is  nothing  in  the  law  prohibiting  the  officer  from  swear- 
ingi  to  the  statement.  Neither  is  there  anything  showing  that  the  only 
return  that  can  be  made  is  an  unsworn  statement.  From  the  fact  that 
an  officer  or  deputized  person  is  permitted  to  make  a  return  without 
swearing  to  the  same,  and  that  such  return  will  give  jurisdiction,  it  in 
no  manner  indicates  that,  if  he  does  swear  to  the  statement,  it  is  not 
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equally  eflFectivc.    In  24  American  and  English  Enc;yclopeQ!a  of  Law 
(2d  Ed.)  p.  878,  a  return  is  defined  as  follows: 

"The  ordinary  meaning  of  the  noun  *retiim'  is  a  formal  report  of  duty.dits- 
charged." 

On  the  same  page  we  find : 

''When  a  command  has  been  issued  from  some  superior  authority  to  an  of- 
ficer, the  return  is  the  official  statement  by  the  officer' of  what  he  has  done  in 
obedience  to  the  command  or  why  he  has  done  nothing.  Whatever  thing  the 
superior  authority  may  require  the  officer  to  do,  of  the  doing  of  that  thing 
it  may  require  him  to  make  retwn,'* 

But  there  is  nothing  to  show  that  a  return  sworn  to  does  not  comply 
with  the  law.  I  am,  therefore,  of  the  opinion  that  the  judgment  en- 
tered by  the  justice  should  be  affirmed,  with  costs  in  favor  of  the  re- 
spondent agamst  the  appellant.    It  is  so  ordered. 

Judgment  affirmed 


EINSTEIN  V.  ULIN  et  al. 

(Municipal  Oourt  of  City  of  New  York,  Borough  of  Manhattan,  Third  District. 

May  10,  1922.) 

1.  Judgment  ^=9167— Failure  of  sureties  to  Justify  on  undertaking  given  on  set- 

ting aside  default  held  to  release  them. 

Under  Civil  Practice  Act,  §  148,  making  article  17  apply  to  all  bonds 
or  undertakings  required  in  a  civil  action  or  special  proceeding,  and  sec- 
tion 151,  providing  that  the  failure  of  sureties  to  Justify  sball  have  the 
same  effect  as  if  do  bond  or  undertaking  had  been  given,  where  defend- 
ants' sureties  on  an  undertaking  to  perform,  given  on  setting  aside  a  Judg- 
ment by  default,  failed  to  Justify,  they  were  not  liable  in  a  suit  on  the 
undertaking. 

2.  Courts  4e=»  1 89(0— Civil   Practice  Act  applies  to   Municipal  Court  of   New 

York  City. 

Unless  there  are  contrary  provisions  in  the  Municipal  Court  Code,  the 
Civil  Practice  Act  and  the  rules  of  practice  apply  to  the  Municipal  Court 
of  New  York  City. 

3.  Courts  ^=s> 1 89 (1 5)— Statute  relating  to  Municipal  Court  construed  to  apply 

only  to  undertakings  to  stay  execution  during  appeal. 

Municipal  Court  Code,  §  160,  providing  that,  if  sureties  fall  or  refuse 
to  Justify  after  service  of  a  notice  of  exception,  proceedings  may  be  had 
as  if  no  undertaking  had  been  executed,  comprising  a  part  of  title  9, 
which  is  entitled  '* Appeals,'*  applies  to  cases  on  appeal,  and  not  to  sure- 
ties on  an  undertaking  to  perform  a  Judgment  by  default,  which  was 
opened  on  condition  that  an  undertaking  to  perform  should  be  filed. 

4.  Judgment  ^=» 1 67— -Unnecessary  to  show  failure  by  sureties  on  undertaking  on 

opening  of  default  to  appear  at  time  of  Justiflcatlon,  to  prove  failure  of  jus- 
tification. 

Where  a  Judgment  by  default  was  opened  on  condition  that  an  under- 
taking should  be  filed  according  to  Rules  of  Civil  Practice,  rule  25,  subds. 
6  and  7,  in  view  of  Civil  Practice  Act,  §  151,  making  it  incumbent  on  the 
sureties  to  procure  the  allowance  of  the  undertaking,  after  the  filing  of 
exceptions,  failure  of  the  sureties  to  appear  and  Justify  released  them, 
and  a  showing  that  plaintiff  appeared  at>  the  time  set  for  Justification 
after  the  exceptions  to  the  undertaking,  and  that  the  sureties  failed  to  do 
so  was  not  required  to  show  a  failure  of  Justification. 

^=:»Fbr  otbflr  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Disests  ft  Indexes 
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Action  by  Harry  Einstein  against  Louis  Ulin  and  anotiier.  Judgment 
for  defendants. 

Samuel  Blumberg,  of  New  York  City  (Arthur  M.  Loeb,  of  New 
York  City;  of  counsel),  for  plaintiflF. 

Stone  &  Schlehner,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  counsel),  for  defendants. 

SPIEGELBERG,  J,  [1]  In  an  action  brought  by  the  plaintiflF 
against  one  Joseph  Ulin,  judgment  was  entered  upon  the  defendant's 
default  Upon  the  application  of  the  defendant  in  that  action,  the  de- 
fault was  opened  on  condition  that  he  file  an  undertaking.  The  under- 
taking was  executed  by  the  defendants  in  this  action,  and  was  approved 
by  a  justice  of  this  court  on  January  30,  1922.  The  plaintiflF  excepted 
to  the  sufficiency  of  the  sureties,  whereupon  the  def enidant  in  the  orig- 
inal action  gave  notice  that  the  sureties  would  justify  on  a  certain 
date,  which  justification  was  adjourned  to  a  subsequent  date..  The  de- 
fendants did  not  justify.  The  judgment  which  the  plaintiflF  obtained 
against  the  defendant  in  the  original. act^>n  remaining  unpaid,  this  ac* 
tion  was  brought  to  enforce  the  liability  of  the'defendants  upon  their 
undertaking.  The  defendants  claim  that  they  are  discharged  from  lia- 
bility by  reason  of  the  plaintiffs  exception  to  the  .suflSciency  of  the 
sureties  and  the  subsequent  failure  to  justify. 

I  have  to  sustain  the  defendant's  contention.  The  entire  matter  is 
now  regulated  by  article  17  of  the  Civil  Practice  Act  Under  section 
148  the  article  applies  to  all  bonds  or  undertakings  required  in  a  civil 
action  or  special  proceeding.  Section  151  deals  with,  exceptions  to  be 
taken  to  the  suflSciency  of  the  sureties  and  the  proceedings  subsequent 
thereto.  After  providing  for  the  manner  of  justification  of  the  sure- 
ties, the  section  reads: 

''If  the  court  or  jpdge  flnd9  the  sureties  sufflctent,  he  must  indarse  his  al- 
lowance of  them  upon  the  bond  or  undertaking  or  a  copy  thereof,  and  a 
notice  of  the  allowance  n>ust  be  served  upon  the  attorney  for  the  exceptant 
The  effect  of  a  failure  so  to  justify  and  procure. an  allowance  Is  the  same  as 
If  the  bond  or  undertaking  had  hot  been  given." 

The  eflFect  of  the  latter  clauscis  to  discharge  the  sureties  from  lia- 
bility, if  exception  be  taken  and  there  is  no  justification.  Manning  v. 
Gould,  90  N.  Y.  476;  Montrose  v.  Baggott,  161  App.  Div,  494,  146 
N.  Y.  Supp.  649.  It  is  true  that  these  authorities  deal  with  undertak- 
ings on  appeal  to  the  Court  of  Appeals,  under  section  1335  of  the  Code 
of  Civil  Procedure,  which  section  is  made  applicable  to  appeals  to  the 
Supreme  Court  from  an  inferior  court  by  section  1341  of  the  Code. 
Under  the  Code  of  Civil  Procedure  there  was  no  other  provision  dealing 
with  the  effect  of  a  failure  of  justification,  except  in  regard  to  apped 
bonds.  A  change,  however,  has  been  made  by  section  115  of  the  Civil 
Practice  Act,  which,  in  eflFect,  extends  the  provisions  of  section  1335  of 
the  Code  to  all  bonds  and  undertakings  in  actions  or  special  proceed- 
ings. 

[2,3]  Unless  there  are  contrary  provisions  in  the  Municipal  Court 
Code  (Laws  1915,  c.  279),  the  Civil  Practice  Act  and  the  Rules  of  Prac- 
tice are  applicable  to  this  court.    Ritz^Carltoh  Restaurant  v.  Ditmars 
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(Sup.)  193  N.  Y.  Supp.  514.  The  only  reference  to  the  effect  of  a  fail- 
ure of  justification  is  contained  in  section  160  of  the  Municipal  Court 
Code.    There  it  is  stated : 

"If  the  sureties,  fall  or  refase  to  Justify  after  service  of  the  notice  of  ex- 
ception, the  respondent  may  proceed  as  if  no  undertaking  ^ad  been  executed." 

This  language  avoided  the  rule  laid  down  in  Manning  v.  Gould,  su- 
pra. It  has  been  held  that  sureties  on  appeal  in  the  Mimicipal  Court 
are  not  relieved  from  liability,  notwithstanding  the  failure  to  justify. 
Fried  v.  Rivkin,  96  Misc.  Rep.  697,  161  N.  Y.  Supp.  94.  But  it  is  plain 
that  section  160  deals  only  with  undertakings  to  stay  execution  pending 
appeal.  It  is  one  of  the  sections  comprising  title  9,  which  is  entitled 
'^Appeals,"  and  the  section  itself  speaks  of  appellant  and  respondent 
To  my  mind  it  admits  of  no  doubt  that  the  facts  in  this  case  are  gov- 
erned by  section  151  of  the  Civil  Practice  Act. 

[4]  The  plaintiff  seems  to  contend  that,  in  order  to  prove  a  failure 
of  justification,  it  was  necessary  to  show  that  the  plaintiff  appeared  at 
the  time  set  for  justification  and  that  the  sureties  failed  to  do  so.  There 
is  no  such  requirement.  In  this  case  the  bond  was  approved  by  a  jus- 
tice of  the  court,  and  thereupon  filed  with  the  clerk  of  the  court,  as  re- 
quired by  subdivisions  6  and  7  of  rule  25  of  the  Rules  of  Civil  Prac- 
tice. There  was  no  other  act  on  the  part  of  the  court  necessary,  tmtil 
there  was  a  finding  that  the  sureties  were  sufficient.  It  is  to  be  noted 
that  section  151  makes  it  incumbent  upon  the  sureties  to  procure  the 
allowance  of  the  undertaking  after  the  filing  of  exceptions.  An  af- 
firmative rejection  or  disallowance  by  the  court  is  not  required. 
Whether  the  plaintiff  or  the  defendants,  or  either  of  them,  appeared 
upon  the  adjourned  day  set  for  justification,  is  entirely  immaterial. 
The  fact  is  undisputed  that  the  defendants  in  this  case  failed  to  justi- 
fy and  failed  to  procure  an  allowance  of  their  undertaking.  The  ef- 
fect of  such  failure  is  prescribed  by  statute.  It  relieves  the  defend- 
ants from  further  liability.  Of  course,  justification  could  have  been 
waived,  even  after  the  service  of  the  notice  of  exception  to  the  sure- 
ties, or  the  plaintiff  could  have  withdrawn  his  exceptions.  In  either 
of  these  contingencies  the  liability  of  the  sureties  would  continue. 
Finkelstein  v.  Punie,  162  App.  Div.  119,  at  120,  147  N.  Y.  Supp.  317. 
However,  no  claim  of  waiver  or  withdrawal  is  made  in  this  case. 

There  is  judgment  for  the  defendants. 


NAVARETTE  v.  TRAVIS-ZIEGLER  CO.,  fno. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  First  District 

April  27,  1922.) 

I.  Aactlons  and  auctioneers  ^=>8^Bidder  chargeable  with  terns  of  tale  by  cata* 
logue  describing  property  and  naming  conditions. 

On  sale  of  goods  at  auction,  printed  catalogue,  whicb  gives  the  descrip- 
tion of  the  property  and  the  conditions  of  the  sale,  constitutes  the  terms 
of  the  contract  of  sale,  and  bidder  is  chargeable  with  the  terms  of  the 
sale,  and  it  is  no  excuse  that  he  has  no  knowledge  thereof. 

^spFor  other  cases  see  same  topic  ft  KET-NUliBER  In  all  K«y-Ncinb«red  Dlgesta  ft  ladene 
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2.  Auctions  and  auctioneers  ^s»8-^ale  held  not  one  by  sampla. 

\Vliere  a  Bhipment  of  grapes  in  sealed  kegs  was  sold  at  auction,  and 
prior  to  the  sale  a  few  kegs  of  eadi  lot  were  taken  at  random  and  ex- 
hibited in  the  auction  room  at  the  time  of  the  sale,  and  the  printed  terms 
of  the  catalogue  of  sale  provided  that  the  sales  were  not  by  sample,  nor 
did  the  seller  or  the  company  warrant  or  represent  bulk  of  the  goods  to 
be  like  that  examined  or  exhibited  to  buyer,  and  the  goods  were  sold  and 
bought  as  and  where  they  stand,  at  buyer's  risk,  Tield  that,  in  the  face  of 
such  language  there  was  no  implication  of  warranty,  and  the  sale  was  not 
one  by  sample. 

8.  Auctions  and  anctloneere  ^s»8— Impraotioablllty  of  examination  of  goods  In 
bulk  does  not  mako  sale  by  sample. 

Where  at  an  auction  of  grapes  in  sealed  kegs,  a  few  kegs  of  eadii  lot 
were  selected  at  random  and  exhibited  at  the  time  of  the  sale,  the  sample 
was  exhibited,  not  as  a  warranty  that  the  bulk  corresponded  to  it  but 
to  enable  the  buyer  to  form  a  judgment  of  its  kind  and  quality,  and  the 
tBLCt  that  a  personal  examination  of  the  bulk  by  the  purchaser  was  not 
practicable  or  convenient  does  not  furnish  sufficient  ground  in  Itself  to 
make  it  a  sale  by  sample. 

4.  Auctions  and  auctioneers  ^=s>8— Safe  held  not  one  of  speclflo  goods. 

Where  a  Bhipment  of  grapes  in  sealed  kegs  was  sold  by  auction,  and  at 
the  time  of  the  sale  a  few  kegs  of  ea(^  lot  were  selected  at  random  and 
exhibited,  h^d  not  a  sale  of  speciHc  property,  and  not  within  the  provi- 
sions of  Personal  Property  Law,  §  88,  providing  that  where  parties  purport 
to  sell  specific  goods  and  the  goods  without  knowledge  of  seller  have  whol- 
ly perished,  or  perished  in  part,  or  have  wholly  or  in  a  material  part  so 
deteriorated  in  quantity  as  to  be  substantially  changed  in  character  the 
buyer  may  at  his  option  avoid  the  sale. 

Action  by  Antonio  Blanes  Navarette  against  the  Travis-Ziegler  Com- 
pany, Inc.    Judgment  for  plaintiff. 

Dudley  F.  Sicher,  of  New  York  City  (James  Garfield  Moses,  of 
New  York  City,  on  the  brief),  for  plaintiff.    ^ 

Travis,  Spence  &  Hopkins,  of  New  York  City  (Charles  M.  Travis,  of 
New  York  City,  of  counsel),  for  defendant 

• 
SPIEGELBERG,  J.  This  action  is  brought  to  recover  damages  suf- 
fered by  plamtiff  through  the  defendant's  rejection  of  47  kegs  of  Al- 
meria  grapes,  which  it  bid  in  at  auction  on  December  22,  1919.  It  has 
been  for  many  years  the  custom  of  Spanish  grape  growers  to  send  their 
product  in  huge  quantities  to  the  Fruit  Auction  Company  of  this  city, 
for  sale  at  auction.  The  grapes,  which  are  contained  in  sealed  kegs, 
come  from  Spain  by  the  shipload,  and  upon  arrival  of  the  steamer  are 
allotted  in  large  lots  under  the  name  of  the  owner.  A  few  kegs  of 
each  lot  are  taken  at  random  from  the  pier  and  exhibited  in  the  auction 
room  at  the  time  of  safe.  The  defendant  rejected  its  purchase  of  the 
47  ke^s  upon  the  ground  that  upon  examination  of  5  kegs  it  was  found 
that  25  per  cent,  of  the  grapes  were  decayed.  It  returned  the  grapes  to 
the  Fruit  Auction  Company,  with  the  request  that  the  same  be  sold  for 
account  of  whom  it  may  concern.  Due  notice  of  the  sale  having  been 
given  to  the  defendant,  the  grapes  were  resold  for  its  account.  The 
plaintiff  now  sues  for  the  loss  occasioned  upon  the  second  sale,  together 
with  the  expenses  of  the  sale, 

^s»For  otber  caaes  at«  aune  topic  t  KBT-KlTMBBat  in  all  K«T-Nwnt>er«d  Dlgeeti  4  Indezct 
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[1]  All  the  grapes  sold  on  December  22,  1919,  were  listed  in  a  print- 
ed pamphlet,  the  front  and  last  pages  of  which  contained  the  terms 
of  sale.  The  catalogue,  which  gives  the  description  of  the  property  and 
the  conditions'  of  tte  sale,  constitutes  the  terms  of  the  contract  of  sale. 
6  C  J.  828.  The  bidder  is  chargeable  with  the  terms  of  the  sale,  and 
it  is  no  excuse  that  he  had  no  Imowledge  thereof.  Burling  v.  Brinn, 
116  Misc.  Rep.  130,  189  N.  Y.  Supp.  707.  The  defendant  does  not 
claim  lack  of  knowledge.  Its  president  had  attended  the  fruit  auction 
sales  in  New  York  City  for  the  last  25  years,  and  admitted  that  he 
was  fully  acquainted  with  the  method  of  sales,  and  that,  as  a  matter 
of  fact,  he  had  received  the  printed  catalogue  of  the  sale. 

[2]  The  defendant  maintains  that  the  sale  was  a  sale  by  sample, 
that  the  grapes  were  not  in  accordance  with  the  sample,  and  that  ac- 
cordingly it  had  the  right  to  repudiate  the  purchase.  I  do  not  agree 
with  the  defendant's  claim.  The  printed  terms  of  sale  provide,  among 
other  things : 

"Sales  are  not  by  sample  nor  does  the  seller  or  tbe  company  warrant  or 
represent  bulk  of  the  goods  to  be  like  that  examined  or  exhibited  to  buyer." 

Then  follows  in  bold  type : 

"Goods  are  sold  and  bought  as  and  where  they  stand,  at  buyer's  risk.** 

This  was  notice  to  buyers  that  the  seller  declined  to  give  an  express 
or  implied  warranty  of  the  quality  of  the  goods.  It  is  an  unequivocal 
statement  on  the  part  of  the  seller  that  the  buyer  must  take  the  goods 
as  they  are.  In  the  face  of  such  language,  there  cannot  be  any  implica- 
tion of  a  warranty.  Williston  on  Sales,  §  239.  Nor  can  the  seller  be 
held  to  a  warranty  from  the  fact  that  the  contents  of  two  kegs  were 
exhibited  at  the  time  of  the  sale.  As  was  said  in  Hargous  v.  Stone, 
5N.  Y.  73,atpage85: 

"Every  exhibition  of  a  sample  to  the  purdbaser  at  the  time  of  the  sale,  does 
not,  per  se,  make  a  sale  bji  sample.  There  must  be.  Chancellor  Walworth 
says,  an  agreement  to  sell  by  sample,  or  at  least  an  understanding  of  the  par- 
ties that  the  sale  is  to  be  a  sale  by  sample.  »  »  «  The  mere  exhibition 
of  a  sample  at  the  sale  amounts  only  to  a  representation  that  the  sample  ex- 
hibited has  been  taken  from  the  bulk  of  the  commodity  offered  for  sale  In  the 
usual  way." 

[3]  The  sample  in  this  case  was  exhibited,  not  as  a  warranty  that 
the  bulk  corresponded  to  it,  but  to  enable  the  buyer  to  form  a  judg- 
ment of  its  kind  and  quality.  The  fact  that  a  personal  examination  of 
the  bulk  by  the  purchaser  is  not  practicable  or  convenient  does  not 
furnish  in  itself  sufficient  ground  to  make  it  a  ^ale  by  sample.  Beime 
V,  Dord,  5  N.  Y.  95,  at  page  100,  55  Am.  Dec.  321.  There  is  nothing 
inequitable  in  the  terms  of  sale  by  auction  established  by  the  Fruit 
Auction  Company.  A  warranty  of  quality  would  make  fruit  sales  in 
this  city  impossible.  Each  shipment  must  be  disposed  of  quickly.  It 
is  manifestly  impracticable  for  the  Fruit  Auction  Company  to  open 
and  examine  the  thousands  of  kegs  of  grapes  which  constitute  each 
shipload.  In  addition,  such  an  examination  would  deteriorate  the 
quality  and  depreciate  the  value  of  the  grapes,  due  to  exposure  and 
handling.    When  the  Fruit  Auction  Company  selects  the  sample  kegs  at 
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random,  it  has  done  its  duty  and  discharged  its  obligations  to  the 
buyer. 

No  claini  is  made  in  this  case  that  a  higher  grade  of  grapes  was  in- 
tentionally selected,  so  as  to  deceive  intending  purchasers.  The  buyer 
relies'  upon  the  reputation  and  the  standing  of  the  seller  and  his  agent. 
It  is  true  that  the  purchase  of  large  quantities  of  grapes  upon  the 
strength  of  an  exhibition  of  a  sample  is  a  speculative  venture.  The 
defendant  knew  this.  If  in  this  case  the  bulk  of  his  purchase  was  be- 
low the  grade  of  the  sample,  he  cannot  complain.  He  certainly  would 
not  have  complained  if  the  bulk  had  been  superior  to  the  sample. 

The  defendant  seizes  upon  the  terms  of  sale,  which  define  what 
grapes  shall  be  considered  good  delivery  and  what  not  These  terms 
have  nothing  to  do  with  the  quality.  They  merely  deal  with  the  con- 
dition of  the  kegs  or  containers.  The  terms  of  sale  also  provide  that 
grapes  shall  not  be  considered  a  good  delivery  "when  the  packages  shall 
contain  any  other  substance,  not  grapes."  This  manifestly  refers  to 
substitution  of  some  other  fruit  by  mistake  or  design.  Grapes  which 
have  deteriorated  are  still  grapes.  They  may  be  so  badly  decayed  that 
they  canpot^e  used  as  grapes,  but  under  no  circimistances  can  it  be  said 
that  decayed  grapes  are  "any  other  substance." 

[4]  The  defendant  also  maintains  that,  even  though  the  sale  was  not 
by  sample,  it  may  avail  itself  of  section  88  of  the  Personal  Property 
Law  (Consol.  Laws,  c.  41).    Its  pertinent  parts  read : 

''1.  Where  the  parties  purport  to  sell  specific  goods  and  the  goods  without 
the  knowledge  of  the  seller  have  wholly  perished  at  the  time  when  the  agree- 
ment is  made,  the  agreement  is  void.    ^ 

"2.  Where  the  partiea  purport  to  sell  specific  goods,  and  the  goods  without 
the  knowledge  of  the  seUer  have  perished  in  part  or  have  wholly  or  in  a  ma- 
terial part  so  deteriorated  in  quality  as  to  he  suhstantiaUy  changed  in  charac- 
ter, the  buyer  may  at  his  option  treat  the  sale— 

•-(a)  As  avoided.    •    •    • »' 

As  stated  by  the  Commissioners  on  Uniform  State  Laws  in  Amer- 
ican Uniform  Commercial  Acts,  p.  75 : 

"Subsection  1  corresponds  to  section  6  of  the  Bnglish  act  The  English  sec- 
tion does  not  seem  to  cover  the  contingency  of  the  deterioration  or  partial 
destruction,  and  subsection  2  has  been  added  for  that  piQxpose.  The  section  is 
believed  to  express  the  existing  law."* 

There  have  been  very  few  adjudications,  prior  to  the  enactment  of 
tihe  Uniform  Sales  Act,  where  the  situation  contemplated  by  the  stat- 
ute has  arisen.  This  action  deals  with  the  sale  of  goods,  and  the  anal- 
ogous section  89  with  contracts  to  sell  goods.  Both  these  sectiohs  have  ■ 
been  cited  in  only  two  cases.  Automatic  Time-Table  Advertising  Co. 
V.  Automatic  Time  Table  Co.,  208  Mass.  252,  94  N.  E.  462;  Kirsch 
&  Ca  V.  Benyunes,  105  Misc.  Rep.  648,  174  N.  Y.  Supp.  794.  Neither 
of  these  cases  is  of  much  aid  in  the  disposition  of  tfiis  case.  In  the 
Massachusetts  case  it  was  held  that  the  corresponding  section  of  the 
Massachusetts  Sales  Act  (St.  1908,  c.  237)  does  not  apply,  where  a 
part  of  the  goods  were  damaged  by  fire,  but  not  destroyed,  nor  so 
greatly  deteriorated  as  to  be  substantially  changed  in  character.  The 
New  York  case,  although  the  defendant  intended  to  bring  the  case 
within  sections  88  and  89,  was  decided  without  regard  thereto.     In 
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my  opinion,  the  statute  tannot  be  invoked  where  there  is  a  warranty  of 
quality,  nor  where  there  is  a  specific  refusal  of  a  warranty,  either  ex- 
press or  implied.  I  think  it  is  clear  that  the  statute  is  applicable  only 
where  both  parties  mistakenly  believed  that  they  were  selling  and  buy^ 
ing  specific  goods  of  a  specific  quality.  In  Allen  v.  Hammond,  11  Pet 
63,  71  (9  L.  Ed.  633),  the  court  says : 

"If  a  horse  be  sold  which  Is  dead,  though  believed  to  be  living  by  both  par- 
ties, can  the  purchaser  be  compelled  to  pay  the  consideration?  These  are  cases 
in  which  the  parties  enter  into  the  contract  under  a  material  mistake  as  to 
the  subject-matter  of  it" 

These  significant  words,  in  my  opinion,  simi  up  tfie  situation^  There 
was  no  mistake  in  this  case  as  to  the  subject-matter  of  the  sale.  The 
grapes  were  sold  "as  are."  The  seller  so  stated.  He  said  in  substance 
to  tiie  buyer : 

"The  grapes  which  I  am  about  to  sell  may  be  better  or  worse  than  those  on 
exhibition.  You  have  to  take  your  chances.  What  I  guaranty  is  that  the 
samples  have  been  honestly  selected." 

The  Sales  Act  (Personal  Property  Law,  art.  5)  provides  for  every 
conceivable  situation  arising  between  the  buyer  and  seBer.  If  the  de- 
fendant's contention  were  upheld,  it  would  meap  that  section  88  is  ap- 
plicable, no  matter  what  the  contract  between  the  parties  was,  so  long 
as  the  subject-matter  of  sale  either  perished  or  became  materially  de- 
teriorated. The  drafter  of  the  Uniform  Sales  Act,  discussing  the  lead- 
ing case  of  Barr  v.  Gibson,  3  M.  &  W.  390,  where  it  was  held  that  a 
ship,  though  stranded  and  abandoned  by  the  crew,  still  answered  the 
description  of  a  ship  and  bore  the  character  thereof,  sums  up  his  views 
as  follows: 

"It  seems  also  clear  that  the  fact  that  the  ship  was  aground  at  the  time  of 
the  bargain  was  so  material  that  the  buyer  could  have  rescinded  the  trans- 
action on  account  of  mistake."    Williston  on  Sales,  i  162,  note  98. 

And  the  same  learned  author,  at  page  194,  in  commenting  on  the 
section  of  the  Sales  Act  under  consideration,  says : 

"If  the  parties  justifiably  suppose  that  they  are  dealing  with  goods  in  or- 
dinary merchantable  condition,  and  the  goods  are  not  in  such  condition,  there 
is  a  mutual  mistake  of  a  material  fact,  which  should  Justly  the  buyer  in  re- 
scinding the  transaction." 

Is  section  88  to  be  construed  as  abolishing  by  implication  flie  com- 
mon law  rule  of  caveat  emptor?  I  find  no  warrant  therefor.  To  my 
mind  it  is  quite  clear  that  its  scope  is  limited  to  those  cases  where  the 
parties  at  the  time  of  the  sale  were  laboring  under  a  mistake  as  to  the 
condition  of  the  property  sold. 

In  the  view  that  I  take  of  this  case,  that  there  was  no  sale  by  sample, 
and  no  mutual  mistake  as  to  the  condition  of  the  grapes,  there  must  be 
judgment  for  the  plaintiff,  as  demanded  in  the  complaint. 
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aid  Misc.  Rep.  12) 

!■  r%  RUSSELL'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  15,  1922.) 

1.  TaxatloB  «=5>867(l)— Land  (Minveyed  by  exeoutors  puraoant  to  coatraot  to  aell 

aade  by  oonresident  testator  hold  not  oubject  to  transfer  tax. 

Real  estate  conveyed  by  executors  pursuant  to  contract 'to  sell  made 
by  nonresident  testator  before  his  death  held  not  subject  to  transfer  tax, 
under  Surrogate^R  Court  Act,  |  202,  subd.  9 ;  the  amount  due  on  the 
contract  being  Intangible,  and  not  tangible  property. 

2.  Taxation  ^=9895(1)— Appraisal  of  property  tubjeet  to  lease,  for  purpose  of 

fixing  transfer  tax,  by  arbitrarily  fixing  6  per  cent,  net  on  the  fair  market 
value  of  the  property  unincumbered  by  any  leasehold.  Improper. 

Appraisal  of  premises  subject  to  leases  at  the  time  of  owners^  death,  for 
purpose  of  fixing  transfer  tax,  ijy  fixing  the  rental  yalne  of  the  land  at  6 
ppr  cent,  net  on  the  fair  market  value  of  the  property  unincumbered  by 
any  leasehold,  regardless  of  the  actual  rent  being  paid,  and  deducting  the 
present  value  of  the  difference  between  the  actual  rent  and  such  rental 
value,  so  fixed  from  the  fair  market  value  of  the  property  unincumbered 
by  any  leasehold,  held  improper,  under  Tax  Law,  i  220,  subd. '8,  and 
section  230,  since,  in  the  absence  of  proof  to  the  contrary,  the  rents  re- 
served must  be  presumed  to  be  the  fair  rental  value  of  the  use  of  the 
land,  and  in  fixing  the  fair  market  value  of  the  land  the  earning  power 
of  the  land  should  be  considered  in  connection  with  its  location,  the 
value  of  other  property  in  the  immediate  neighborhood,  the  nature  of  the 
improvements  on  the  land,  the  sales  of  neighboring  real  estate  during  the 
year  immediately  preceding,  if  any,  under  Decedent  Estate  Law,  §  122, 
and  other  proper  elements  of  value. 

In  the  matter  of  the  estate  of  Archibald  D.  Russell.  From  an  order 
fixing  the  transfer  tax  on  the  estate,  the  executors  and  State  Tax  Com- 
mission both  appeal.    Report  remitted  to  appraisers,  with  directions. 

Geller)  Rolston  &  Blanc,  of  New  York  City,  for  executors. 
William  W.  Wingate,  of  New  York  City,  for  State  Tax  Commission. 

FOLEY,  S.  [1]  Cross-appeals  have  been  taken  by  the  executors 
and  the  state  tax  commission  from  the  order  fixing  tax  in  this  estate. 
The  decedent  was  a  nonresident  of  the  state  of  New  York.  The  state 
tax  commission  concedes  the  correctness  of  the  executors'  first  ground 
of  appeal  relating  to  the  taxation  of  certain  dividends  declared  prigr 
to  the  death  on  shares  of  New  York  corporations.  It  likewise  concedes 
the  second  ground  of  the  executors'  appeal  as  to  the  overvaluation  of 
the  common  stock  of  the  Bronx  Refrigerator  Company.  The  third 
ground  of  appeal  of  the  executors  questions  the  right  of  this  state  to 
tax  the  value  of  two  parcels  of  real  estate  which  the  decedent,  before 
his  death,  had  contracted  to  sell.  These  premises  were  subsequently 
conveyed  by  the  executors  in  accordance  with  the  contract  of  sale. 
The  appeal  of  the  executors  upon  this  ground  is  sustained.  Under  the 
Matter  of  Boshart,  188  App.  Div.  788,  177  N.  Y.  Supp.  574,  affirming 
107  Misc.  Rep.  697,  177  N.  Y.  Supp.  567,  and  under  the  terms  of  sub- 
division 9  of  section  202,  S.  C.  A.,  being  Laws  1920,  c.  928  (formerly 
section  2672,  C.  C.  P.),  the  amount  due  upon  the  contract  of  sale  must 
be  regarded  as  intangible,  and  not  tangible,  property,  and,  as  the  de- 
cedent was  a  nonresident,  the  transfer  thereof  is  not  subject  to  a  tax. 

^s»For  other  cases  see  same  topic  A  KKT-NUMBER  In  all.  Key-Numbered  Digests  A  Indexes 
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[2]  The  state  tax  commission  appeals  from  the  order  fixing  tax 
upon  the  ground  that  the  appraiser,  in  his  report,  depreciated  the  fair 
market  value  of  six  separate  parcels  of  real  estate  by  reason  of  the  fact 
that  each  of  said  premises  was  subject  to  a  lease  at  the  time  of  dece- 
dent's death,  that  said  depreciation  was  erroneous,  and  that  the  ap- 
praiser reported  an  improper  and  inadequate  value  on  each  of  the 
premises  for  the  purpose  of  fixing  the  transfer  tax. 

The  executors  submitted  to  the  appraiser  an  affidavit  of  a  real  estate 
expert  covering  each  parcel,  which  sets  forth  the  alleged  value  of  the 
property  "unincumbered  by  any  leasehold."  The  affidavit  states  the 
actual  amount  of  rent  reserved  under  the  various  leases.  The  actual 
net  return  varied  from  a  sum  in  excess  of  3  per  cent,  to  slightly  less 
than  6  per  cent,  of  the  value  fixed  by  the  expert.  The  expert  then 
stated  that,  in  his  opinion,  the  rental  value  of  each  parcel  was  a  certain 
sum,  which  he  arbitrarily  fixed  at  6  per  cent,  net  upon  his  estimate  of 
the  fair  market  value  of  the  property  unincumbered  by  any  lease*  He 
then  deducted  from  the  latter  estimate,  in  each  case,  the  present  value 
of  the  difference  between  the  actual  rent  and  this  estimated  6  per  cent, 
net  return  for  the  unexpired  term  of  each  lease.  In  this  manner  he  has 
eliminated  over  $700,000  from  the  total  of  $2,300,000,  his  estimate  of 
the  fair  market  value  of  the  unincumbered  properties,  the  assessed 
values  of  which  were  $2,100,000.  The  appeal  of  the  state  tax  commis- 
sion must  be  sustained.  This  method  of  valuation,  used  by  the  ex- 
pert and  adopted  by  the  transfer  tax  appraiser,  is  unreasonable,  arbi- 
trary, theoretical,  and  improper. 

Section  220,  subdivision  8,  of  the  Tax  Law  (Consol.  Laws,  c.  60), 
requires  that  the  transfer  tax  shall  be  imposed  upon  "the  clear  market 
value  of  the  property."  Section  230  of  the  Tax  Law  provides  that 
die  appraiser  shall  give  notice  of  the  time  and  place  of  the  appraisal  of 
the  property  and  "appraise  the  same  at  its  fair  market  value."  In  de- 
termining the  fair  or  clear  market  value  of  real  estate,  the  income  pro- 
duced by  it  and  the  terms  of  the  lease  are  factors  to  be  considered  by 
the  appraiser.  Ordinarily  the  earning  power  of  real  estate  is  an  im- 
portant feature.  People  ex  rel  Western  Union  Tel.  Co.  v,  Dolan,  126 
N.  Y.  166,  178,  27  N.  E.  269,  12  L.  R.  A.  251.  But  these  elements 
must  be  considered  in  connection  with  its  location,  the  value  of  other 
property  in  the  immediate  neighborhood,  the  nature  of  the  improve- 
ments upon  the  land,  the  sales  of  neighboring  real  estate  during  the 
year  immediately  preceding,  if  any  (section  122,  Decedent  Estate  Law 
[Consol.  Laws,  c.  13]),  and  other  proper  elements  of  value. 

The  rule  sought  to  be  adopted  here  would  compel  a  deduction  from 
the  fair  value  in  each  case  where  the  net  return  was  less  than  6  per 
cent.  In  effect,  therefore,  if  recognized,  it  would  amount  to  a  guaranty 
of  a  6  per  cent,  return  on  the  value  of  all  real  estate.  Ordinarily  the 
fair  rental  value  is  the  amount  agreed  to  by  the  landlord  and  tenant. 
"In  the  absence  of  proof  to  the  contrary,  the  rents  reserved  must  be 
presumed  to  be  the  fair  annual  value  of  the  use  of  the  land."  Larkin 
V.  Misland,  100  N.  Y.  212,  3  N.  E.  79.  No  uniform  rule  requiring  a 
6  per  cent,  income,  r^ardless  of  the  location  or  nature  of  the  property, 
can  be  adopted ;  but  the  fair  rental  value  of  each  parcel  must  be  scpa- 
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rately  determined.  Justice  Laughlin,  in  Matter  of  the  City  of  New 
York  (Seventh  Avenue),  196  App.  Div.  451,  456,  188  N.  Y.  Supp.  197, 
criticized  the  method  of  an  expert  in  calculatipg  that  the  property 
should  return  to  the  landlord  a  rental  of  7  per  cent,  on  the  valuation. 
He  stated : 

"Plainly  that  was  very  theoretical  and  of  but  little  probative  forc^,  save  as 
It  was  supported  presumably  by  his  knowledge  ot  the  adaptlbility  of  the 
premises  and  their  availability,  and  the  demand  therefor,  and  the  prob- 
ttbUity  with  respect  to  the  continuance  thereof." 

The  opinion  of  the  court  prpceeds  to  say  ''that  evidenoe  based  on 

general  rentals  of  similar  property  in  the  neighborhood  would  be  more 
cogent  evidence  of  the  actual  rental  value."  In  People  ex  rel.  Green- 
wood V.  Feitner,  77  App.  Div.  428,  79  N.  Y.  Supp.  309,  the  Appellate 
Division,  First  Department,  rejected  a  valuation  based  upon  a  fixed  per- 
centage of  return,  and  the  court  there  said  that  the  "relator  would  not 
be  entitled  to  escape  taxation  upon  the  fair  value  of  his  property,  even 
though  it  wercv  vacant  and  produced  no  income."*  It  was  the  duty  of 
the  s^raiser  to  ascertain  what  each  parcel  was  worth  on  the  market. 
If  the  rent  reserved  was  equal  to  or  more  than  the  annual  value  of  the 
premises,  then  the  property  was  not  incumbered  in  value  by  the  terms 
of  the  lease.  If  the  rent  reserved  was  less  than  the  rental  value,  the 
valuation  would,  no  doubt,  be  depreciated  by  a  long  term  lease*  In 
each  case  the  length  of  the  unexpired  term,  the  conditions  of  the  lease, 
the  character  of  the  property,  its  location,  the  condition  of  the  build- 
ing^, and  the  scale  of  rents  in  the  neighborhood,,  should  be  considered  in 
arriving  at  the  fair  market  value.  Clarkson  v.  Skidmore,  46  N.  Y.  297; 
Matter  of  City  of  New  York  (Delancey  Street),  120  App.  Div.  700, 
706,  105  N.  Y.  Supp.  779. 

In  the  estate  of  the  decedent  here,  the  unexpired  leases  ran  from  1 
year  to  34  years  after  the  date  of  death.  In  the  case  of  an  unexpired 
term  of  1  year,  it  would  appear,  as  a  matter  of  law  that  no  deduction 
should  be  allowed  from  the  fair  value  because  of  the  short  period  of 
time  remaining,  which  would  hardly  extend  bevond  the  usual  course 
of  administration  of  an  estate.  If  arbitrary  rules  similar  to  that  em- 
ployed here  may  be  adopted,  values  may  be  reduced  to  a  point  fixed 
only  by  the  imagination,  ingenuity,  or  the  conscience  of  the  expert. 

The  report  is  therefore  remitted  to  the  appraiser,  for  the  purpose 
of  taking  proper  and  competent  testimony  of  the  fair  market  value  of 
the  real  estate  involved.  For  this  purpose  there  should  be  received  in 
evidence,  in  each  case,  the  leases  of  each  parcel  which  have  been  omit- 
ted from  the  record  now  before  the  court.  The  clerical  errors  in  the 
report,  which  appear  to  be  conceded,  should  likewise  be  corrected  in 
the  supplemental  report. 

Submit  order  accordingly. 
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fa  re  SALAMY'8  ESTATE. 

(Surrogate's  Court,  New  York  (bounty.    June  12,  IS^.) 

1.  Wins  ^=s>263— After-born  ohitdreH  must  be  cited  on  petition  Itr  srobnte  of 

will.  . 

Under  Surrogate's  Ck)urt  Act,  {  140,  providing  that  the  husband  and 
wife,  if  any,  and  all  the  next  of  kin  of  testator,  must  be  cited  on  i)etition 
for  probate  of  will,  after-born  children  must  be  included  in  the  petition 
and  cited  in  proceeding. 

2.  Wills-  ^=9355— Opening  of  probate  of  will  held  limited  to  cerrection  of  reoord 

as  to  status  of  after-born  child. 

Under  Decedent  Estate  Law,  §  26,  providing  that  after-born  children, 
not  provided  for  by  will  or  settlement,  shall  be  entitled  to  same  share 
as  though  x>arent  had  died  intestate,  and  section  28,  providing  that  it  has 
same  rights  and  is  entitled  to  the  same  remedies  to  comi>el  a  distribution, 
or  to  gain  possession  of  the  property,  as  any  other  person  so  entitled  to 
succeed,  where  will  mentioned  no  after-bom  children,  and 'petition  for 
probate  stated  that  decedent  left  surviving  no  child  or  children,  motion  of 
general  guardian  of  after-born  child  to  open  decree  admitting  will  to  pro- 
bate should  be  limited  to  the  correction  of  the  record,  and  shonUl  not 
afford  an  opportanity  to  contest  the  probate  of  the  will. 

In  the  matter  of  the  estate  of  Albert  Salamy,  deceased.  On  motion 
by  general  guardian  to  open  the  decree  admitting  the  will  to  probate. 
Order  of  reference  to  determine  status  of  infant  son  of  testator. 

Thomas  B.  Felder,  of  New  York  City,  for  general  guardian. 
Martin  W.  Littleton,  of  New  York  City,  for  residuary  legatees. 

FOLEY,  S.  The  general  guardian  of  the  alleged  infant  son  of  the- 
decedent  moves  to  open  the  decree  admitting  the  will  to  probate. 
The  petition  for  probate  stated  that  the  decedent  '*left  him  surviving 
no  child  or  children."  The  will  was  executed  June  30,  1920,  and  it  is 
claimed  that  the  infant  was  born  on  the  28th  day  of  December,  1920. 
The  decedent  died  April  22,  1921.  If  the  infant  was  a  legitimate  child 
of  the  testator,  the  petition  for  probate  contains  a  false  suggestion  of 
a  material  fact.  Section  26  of  the  Decedent  Estate  Law  (Consol.  taws, 
.  c.  13)  provides: 

"Whenever  a  testator  shall  have  a  ehUd  bom  after  the  making  of  a  last 
wm,  either  in  the  lifetime  or  after  the  death  of  such  testator,  and  shall  die 
leaving  such  child,  so  after-born,  unprovided  for  by  any  settlement,  and 
neither  provided  for,  nor  in  any  way  mentioned  in  such  will,  every  such  child 
shall  succeed  to  the  same  portion  of  such  parent's  real  and  personal  estate, 
as  would  have  descended  or  been  dLstributed  to  such  child.  If  such  parent  had 
died  intestate,  and  shall  be  entitled  to  recover  the  same  portion  from  the 
devisees  and  legatees,  in  proportion  to  and  out  of  the  parts  devised  and 
bequeathed  to  them  by  such  wiU." 

By  the  provisions  of  section  28,  Decedent  Estate  Law,  the  after- 
bom  child — 

"ht{fi  the  same  rights,  and  is  entitled  to  the  same  remedies,  to  compel  a  dis- 
tribution •  ♦  •  or  to  gain  possession  of  the  property,  as  any  oth^  person 
who  is  so  entitled  to  succeed." 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Disests  4  Indexes 
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The  will  makes  no  mention  of  after-bom  children. 

The  executors,  in  their  answer^  admit  the  marriage  of  the  decedent 
with  the  mother  of  the  child,  but  deny  that  the  testator  was  his  father, 
and  move  to  dismiss  this  proceeding  upon  the  ground  that  the  child  is 
not  entitled  to  notice  or  citation  upon  probate,  or  any  other  notice  con- 
cerning the  estate. 

[1,2]  Section  140,  Surrogate's  Court  Act  (Laws  1920,  c.  928),  being 
former  section  2610,  C.  C.  P.,  requires  that  "the  husband  or  wife,  if 
any,  and  all  the  next  of  kin  of  the  testator  *  *  *  must  be  cited 
upon  the  petition  for  the  probate  of  a  will"  (Jessup-Redfield,  383), 
and  after-bom  children,  under  this  rule,  must  be  included  in  the  peti- 
tion and  cited  in  the  proceeding.  The  subsequent  question,  as  to  their 
right  to  contest  the  will,  does  not  excuse  their  omission  as  parties^  If 
afn  inadequate  provision  is  made  for  them  in  the  will,  or  by  way  of  a 
settlement,  therd)y  depriving  them  of  their  distributive  share  under 
the  statute,  their  right  to  contest  upon  the  customary  grounds  is  un- 
questioned. If  they  were  not  mentioned  or  so  provided  for,  objections 
to  the  probate,  if  filed,  could  properly  be  stricken  out  upon  motion. 

The  recent  decision  of  Surrogate  Schulz  in  Matter  of  Dick's  Will, 
117  Misc.  Rep.  635,  191  N.  Y.  Supp.  762,  comprehensively  sets  forth 
the  purpose  of  these  two  sections  of  the  Decedent  Estate  Law  and  the 
rights  of  the  after-bom  child  to  bring  a  proceeding  to  construe  the  will 
m  the  Surrogate's  Court.  That  decision  criticizes  the  opinion  in  Mat- 
ter of  Sauer's  Estate,  89  Misc.  Rep.  105, 151  N.  Y.  Supp.  465,  where  it 
was  hel4  that  any  rights  of  the  child  born  subsequent  to  the  will  must  be 
enforced  in  an  action  in  the  Supreme  Court.  Surrogate  Schulz  em- 
phasizes the  language  of  section  28  of  the  Decedent  Estate  Law,  quoted 
above,  which  confers  upon  such  child  the  power  to  enforce  his  rights 
in  the  Surrogate's  Court. 

It  is  extremely  important  that  the  status  of  the  next  of  kiri  of  a  de- 
cedent should  be  established  as  speedily  as  possible  in  the  course  of 
administration  of  an  estate.  If  established,  they  become  necessary 
parties  to  intermediate  proceedings,  and  are  entitled  to  citation  upon 
the  final  accounting.  The  names  of  the  heirs  at  law  set  forth  in  the 
petition  for  probate  are  customarily  used  in  searches  of  the  title  to 
real  estate.  For  the  foregoing  reasons,  the  status  of  the  infant  should 
be  promptly  determined. 

In  Matter  of  Bostwick,  78  Misc.  Rep.  695,  140  N.  Y.  Supp.  588,  it 
was  held  that  the  decree  of  probate  should  recite  the  names  and  interests 
of  the  children  bom  after  the  execution  of  the  will.  While  the  determi- 
nation of  the  interest  may  be  postponed  to  a  separate  proceeding  for  a 
construction  of  the  will,  or  until  the  final  accounting;,  the  identity  of 
the  parties  interested  should  be  fixed  as  early  as  possible.  As  the  pro- 
bate record  now  stands,  it  appears  that  the  decedent  left  no  child. 
Manifestly,  therefore,  a  dismissal  of  this  motion  would  be  unjust  and 
urffair  to  the  infant.  If  he  is  the  lawful  son  of  the  intestate  he  should 
have  been  cited  in  the  probate  proceeding.  Failure  to  do  so  is  sufficient 
to  warrant  the  opening  of  the  decree  as  to  him  alone.  Matter  of  Cocks, 
Law  Joumal  June  22,  1921,  affirmed  198  App.  Div.  993,  190  N.  Y. 
Supp.  918.    The  motion  to  dismiss  must  be  denied.    The  opening  of 
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the  probate  will  be  limited  to  the  correction  of  the  record,  and  wiU 
not  afford  an  opportunity,  under  the  terms  of  the  will,  to  the  general 
gfuardian  to  contest  the  probate. 

Submit  order  of  reference  to  take  testimony  and  report,  with  opin- 
ion, on  the  preliminary  issue  of  the  status  of  the  infant  as  the  son  of 
the  testator.    Ordered  accordingly. 


(119  Misc.  Bep.  19) 

In  re  PRICE'S  ESTATE. 

(Surrogates  (Tonrt,  New  York  County.    June  12, 1922.) 

Wills  «=»3I 8(2)— Direction  of  venlict  admitting  will  held  proper,  netwIUietandlni 
Inability  of  Jury  to  agree  on  Iseuee. 

In  wiU  contest,  involving  only  the  Issues  of  undue  influence  and  fraud, 
in  which  the  proponent  moved  for  a  directed  verdict,  and  in  which  .the 
circumstances  Justified  the  inference  that  the  will  was  free  from  undue  in- 
fluence, it  was  proper  for  the  surrogate,  under  Civil  Practice  Act,  i 
457a,  to  direct  a  verdict  for  proponent  and  admit  the  will  to  probate,  not- 
withst^nding  inability  ot  jury  to  agree  on  such  issues. 

In  the  matter  of  the  estate  of  David  Price,  deceased.    Contested  pro- 
ceedings to  probate  will    Decree  admitting  will  to  probate. 
See,  also,  194  N.  Y.  Supp.  79. 

Rose  &  Paskus,  of  New  York  City  (Benjamin  G.  Paskus,  of  New 
York  City,  of  counsel),  for  proponent, 
lyouis  Boehm,  of  New  York  City,  for  contestants. 

FOLEY,  S.  In  this  contested  probate  proceeding,  the  only  issues 
submitted  to  the  jury  were  undue  influence  and  fraud.  Upon  these 
questions  they  were  unable  to  agree.  Counsel  for  the  proponent  hav- 
ing previously  moved  for  a  dismissal  of  the  objections  and  a  direction 
of  a  verdict,  upon  which  decision  was  reserved,  the  surrogate  pro- 
ceeded to  dispose  of  these  motions  as  follows: 

Upon  the  evidence  it  is  clear  that  a  verdict  must  be  directed  on  the 
fifth  and  sixth  questions  as  follows :  On  the  fifth  question,  Was  the 
will  procured  by  undue  influence?  in  the  negative;  on  the  sixth  ques- 
tion, Was  the  will  procured  by  fraud?  in  the  negative.  Under  the 
authorities  in  this  state,  no  other  alternative  is  left  for  the  surrogate. 
In  re  McGilFs  Will,  229  N.  Y.  405,  410,  128  N.  E.  194;  Matter  of 
Ruef,  180  App.  Div.  203,  167  N.  Y.  Supp.  498;  Aff'd,  223  N.  Y.  582, 
119  N.  E.  1075;  Matter  of  Hall's  Will,  193  App.  Div.  362,  184  N.  Y. 
Supp.  322;  Matter  of  Brand,  185  App.  Div.  134, 173  N.  Y.  Supp.  169; 
Matter  of  Powers,  176  App.  Div.  455,  162  N.  Y.  Supp.  828;  Matter 
of  Fleischmann's  Will,  176  App.  Div.  785,  163  N.  Y.  Supp.  426;  Mat- 
ter of  Goodhart,  173  App.  Div.  256, 258,  159  N.  Y.  Supp.  261 ;  Matter 
of  Kennedy's  Will,  229  N.  Y.  567,  129  N.  E.  917;  AfTg,  190  App.  Div. 
896,  178  N.  Y.  Supp.  897.  The  rule  applies  here  that  the  mferenc^of 
undue  influence  cannot  reasonably  be  drawn  from  the  circumstances 
when  they  are  not  inconsistent  with  the  inference  that  the  will  was  free 
from  undue  influence.    Matter  of  Ruef,  supra. 

The  will  was  drawn  by  an  attorney,  freely  chosen,  under  circum- 
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Stances  showing  that  its  terms  originated  with  the  testator^  and  that  it 
was  not  procured  by  tlie  persons  charged  with  undue  influence.  The 
testator  was  a  man  of  great  business  capacity,  in  the  prime  of  his  life, 
and  the  will  is  not  an  unnatural  one,  since  the  entire  estate  was  given 
to  his  wife,  to  whom  he  had  been  married  upwards  of  25  years,  there 
being  no  children.  His  death  occurred  7  years  after  the  execution  of 
the  will.  There  is  no  proof  of  any  coercion  or  duress  exercised  upon 
the  testamentary  act,  as  required  by  Smith  v.  Kdler,  205  N.  Y.  39,  44, 
98  N.  E.  214.  The  alleged  fraud  only  related  to  the  nephew,  while  the 
two  nieces  (the  other  contestants)  were  also  omitted  as  legatees  in  the 
will.  Even  if  the  alleged  fraud  had  taken  place,  there  is  no  evidence 
that  a  man  of  his  mental  vigor  would  have  made  a  different  disposi* 
tion  than  that  provided  for  by  this  will,  executed  7  years  before  his 
death. 

While  I  believe  that  the  authorities  cited,  which  were  all  decided 
before  the  enactment  of  the  Civil  Practice  Act,  justify  the  direction 
of  a  verdict  and  the  admission  of  the  will  to  probate,  it  would  appear 
that  the  provisions  of  section  457a  of  the  Civil  Practice  Act,  providing 
that  the  trial  judge  may  direct  a  verdict  when  he  would  aet  aside  a 
contrary  verdict  as  against  the  weight  of  evidence,  further  authorizes 
this  disposition. 

Submit  decree  on  notice,  admitting  the  will  to  probate. 

Decreed  accordingly. 


aid  Misc.  B^.  4) 

In  ra  MILLER'S  WILL. 

(Surrogate's  Court,  Westchester  County.    June  22, 1922.) 

I.  Wills  ^s>303(3)-^Tettiiiioiiy  that  will  tlgatd  la  attestation  olause  wti  slgnMI 
In  witnesses'  presence  held  sufVlelent  to  show  Intent  to  execute  It. 

Attesting  witnesses'  testimony  that  a  holo^aphlc  will  signed  by  testatrix 
In  the  attestation  clause  was  slgno<i  in  their  presence  fteld  sufficient  from 
which  to  Infer  that  she  signed  with  the  Intention  of  executing  the  wilL 
X  Wills  «p>206-tiCodioll"  Is  independently  probative,  thonnh  inelnded  in  term 
"will." 

A  "codicil"  is  a  supplement  to  a  will,  and  is  independently  probative, 
though  included  in  the  term  "will,"  under  Decedent  Bntate  Law,  i  2. 

TBd.  Note.— For  other  deflnltlona,  nee  Words  and  Phrases,  First  and 
Second  Series,  Codicil ;  Will.} 

3l  Wills  e=»in(2)— Will  signed  In  attestation  clause,  preceding  unsigned  codicil, 
held  valiil. 

A  holographic  wil),  signed  by  testatrix  in  the  attestation  daucfe  preced- 
ing an  unsigned  codicil,  \e\A  properly  executed,  and  valid  under  the  stat- 
ute of  wills,  as  against  the  objection  that  it  was  not  signed  at  the  end ;  the 
oodidl  being  a  separate  docoment,  which,  though  written  on  the  same 
tiieet.of  paper,  or  fastened  to  the  will  on  the  same  day,  or  even  at  the 
same  time,  and  attested  by  the  same  witnesses,  must  be  executed  by  tes- 
tatrix separately  from  the  win. 

Application  for  the  probate  of  the  will  of  Ida  E.  Miller,  deceased, 
opposed  by  Walter  H.  Young,  special  guardian.  Will  admitted  to 
probate. 

*^ -  I  r  -     I        ]  ■  I  I  t        J  I  .  I 
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John  F.  Lambden,  of  New  Rochelle  (Harry  M.  Scobic,  of  New 
RiH^helle,  of  counsel),  for  proponent. 
Walter  H.  Dodd,  of  New  York  City,  for  certain  legatees. 
Walter  H.  Young,  of  New  Rochelle,  special  guardian. 

SLATER,  S.  The  special  guardian  has  raised  two  objections  to  the 
probate  of  the  will.  The  first  relates  to  its  execution,  in  that  the  wiU 
is  subscribed  in  the  attestation  clause,  and  in  consequence  is  not  signed 
at  the  end  of  the  entire  paper  writing;  and,  second,  that  all  necessary 
parties  are  not  properly  before  the  court. 

The  signature  of  the  testatrix  was  made  as  part  of  the  attestation 
clause  in  this  manner: 

"Sabscribed  by  Ida  B.  Miller,  the  testatrix  named  in  the  foregoing  wUl,** 
etc. 

The  will  is  entirely  holographic.  Following  the  attestation  clause 
and  the  signatures  of  the  witnesses,  there  is  a  writing  in  the  nature  of 
a  codicil  in  part  in  these  words : 

"Tbifl  is  a  codicil  to  my  last  will  and  testament  dated  May  2,  1920." 

And  it  bequeaths  certain  personal  property.  It  is  not  a  continuation 
of  the  will,  but  is  commenced  as  a  separate  instrument.  This  codicil 
was  already  written  by  the  testatrix,  as  was  the  will,  when  it  was  pro- 
duced for  execution.  While  the  will  was  subscribed,  the  codicil  was 
not  subscribed  by  the  testatrix,  although  the  witnesses  also  signed 
their  names  at  the  end  of  the  codicil. 

[1]  The  testimony  given  by  the  witnesses  shows  that  the  signature 
of  the  testatrix  was  made  in  their  presence.  The  wiU  had  been  written 
by  the  decedent,  and  in  the  presence  of  the  three  witnesses  the  decedent 
suBscribed  her  name,  and  it  happens  to  be  on  the  line  forming  a  part  of 
the  attestation  clause.  Such  proof  given  by  the  witnesses  overcomes 
the  objection  urged  by  the  court  in  the  matter  of  Rudolph's  Estate, 
180  App.  Div.  486,  167  N.  Y.  Supp.  760,  which  reversed  the  decision 
of  a  former  surrogate  of  this  court.  97  Misc.  Rept  548,  163  N.  Y. 
Supp.  411.    In  the  Rudolph ^ase,  the  Appellate  Division  said: 

''What  the  case  needs  in  the  matter  of  subscription  is  something  from 
which  the  court  can  infer  that,  when  Rudolph  wrote  his  name  in  the  attes- 
tation clause,  he  wrote  it  with  the  intention  to  execute  the  will  so  far  as  sab- 
Bcription  is  concerned."  Matter  of  Noon's  Will,  31  Misc.  Ilep.  420,  65  N.  Y. 
Supp.  568. 

The  evidence  in  the  instant  case  supplies  the  lack  indicated  in  the 
Rudolph  opinion. 

But  the  special  guardian  further  urges  that  the  codicil  was  a  part 
of  the  will,  and,  consequently  the  will  was  not  signed  at  the  end  as  re- 
quired by  law,  applying  the  theory  advanced  in  Matter  of  Van  Tuyl's 
Will,  99  Misc.  Rep.  618,  166  N.  Y.  Supp.  153.  This  question  has  aris- 
en in  other  cases  which  had  to  do  with  printed  blank  forms  of  wills 
which  are  purchased  at  stationery  stores,  and  with  cases  where  there 
was  a  testamentary  disposition  made  in  the  same  instrument  after  the 
signature  of  the  decedent.     Matter  of  Gedney's  Will,  17  Misc.  Rep. 


Digitized  by 


Google 


Snr.Ct.)  ,    iM  ^  MiLiit!:B's  will    r  845 

(194N.Y.S.) 

500,  41  N.  Y.  Supp.  205;  Matter  of  Blair's  Will,  84  Hwi,  581,  32  N. 
Y.  Supp.  845. 

[2]  A  codicil  is  a  supplement  to  a  will.    The  term  "will"  incltides  cod-     I  Jxx 
icils  (section  2,  Decedent  Estate  Law  [Consol.  Laws,  c.  13]);  but  does     >  Stc  f  / 
not  prevent  it  from  being  independently  probative  (Matter  of  Francis'  (i^ .  ^  •  ^    r  • 
Will,  73  Misc.  Rep.  148,  132  N.  Y.  Supp.  695).    As  far  as  the  court 
has  been  able  to  ascertain,  there  are  no  decisions  upon  the  facts  that 
exist  in  the  instant  case.    The  facts  are  both  novel  and  new.    It  might 
well  be  said  that  the  decedent  had  considerable  knowledge  regarding 
the  drafting  of  wills.    She  did  not  fall  into  the  error  of  creating  one 
testamentary  instrument,  with  her  signature  lodged  between  certain 
dispositions,  so  that  it  could  not  well  be  said  tha,t  she  signed  at  the  end 
of  the  will.    The  will  was  written  upon  several  sheets  of  paper,  which 
sheets  had  been  pasted  together,  thereby  making  a  single  sheet  a  yard 
long. 

[3]  It  is  my  opinion  that  the  decedent  wrote  two  instruments,  one 
a  last  will  and  testament,  declared  by  her  to  be  such,  and  another  a  cod- 
icil— a  distinct  and  separate  instrument.  The  codicil  as  written  was 
commenced  in  this  manner:  ''This  is  a  codicil  to  my  last  will."  If 
this  portion  of  the  long  sheet  of  .paper  had  been  detadied,  no  question 
could  have  arisen.  Why  should  not  a  codicil  be  written  in  the  space 
beneath  a  duly  executed  ;i¥ill?  If  the  codicil  had  been  subscribed,  and 
not  the  will,  could  it  be  well  said  that  the  will  had  been  duly  executed? 
I  think  not.  I  know  of  no  law  which  holds  that  a  person  may  not  exe- 
cute a  last  will  and  testament,  and  also  a  codicil  written  upon  the  same 
sheet  of  paper,  or  a  codicil  which  is  fastened  to  a  will,  upon  the  same 
day,  and  even  at  the  same  time,  attested  by  the  same  witnesses.  •  The 
will  and  codicil  of  Rosa  E.  Spang  were  separate  ddcuments,  and  execut- 
ed at  the  same  time.  197  App.  Div.  310,  188  N.  Y.  Supp.  754.  In 
the  instant  case,  the  codicil  was  not  subscribed  by  the  decedent,  and  the 
will  was  subscribed  by  her. 

Upon  the  facts  of  this  case,  I  shall  hold  that  the  part  thereof  de- 
scribed as  the*  last  will  and  testament  of  the  decedent  was  properly 
executed,  and  is  a  testamentary  instrument  under  the  statute  of  wills. 
That  the  part  designated  as  the  codicil  was  distinct  and  separate,  and 
no  part  of  the  instrument  described  as  the  last  will,  and,  as  such  codi- 
cil was  not  subscribed  by  the  decedent, .  it  is  therefore  impotent*  and 
wiAout  force  and  effect.  , 

All  necessary  parties  are  properly  before  the  court.  Submit  decree 
admitting  the  will. 

Decreed  accordingly. 
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!■  re  HICKS'  WILL. 

(Snrrogato^i  Oonrtt  Westchester  x:;ounty.    June  28,  1022.) 

1.  Wllfo  ^=s>44d— Law  favors  testacy  rather  than  Intestaey. 

Tbe  law  fovora  testacy  rather  than  intestacy. 

2.  Wills  <c;s>439— Divide  and  pay  over  rale  of  ooastructlOB  tabsldlary  to  tottator's 

general  Intention. 

The  "divide  and  pay  over"  rule  of  construction  is  a  canon  of  constmo- 
tion,  and  must  be  made  subsidiary  to  the  general  intention  of  the  testa* 
tor,  as  expressed  in  the  wiU. 
8.  Wills  <S=:>6^(7)-.Remalnder  held  to  vest  at  tlnd  of  testator's  death,  and  Mt 
on  death  of  life  tenant. 

Under  husband's  will,  devising  residuary  estate  to  trustees*  with  direc- 
tions to  pay  the  income  to  tbe  wife  for  life,  and  on  death  of  wife  to 
divide  the  estate  into  four  equal  parts,  and  to  deliver  two  parts  thereof 
to  named  granddaughter,  or  to  her  guardian  for  her  use  and  benefit,  if  not 
of  age,  and  to  deliver  one  of  the  other  parts  to  named  daughter,  and  to 
hold  the  remaining  part  during  the  life  of  such  daughter,  and  pay  in- 
come to  daughter  and  distribute  principal  on  her  death  to  her  children,  the 
daughter's  right  to  tbe  one-fourth  share  on  the  mother's  death  vested  at 
the  death  of  the  testator;  the  "divide  and  pay  over"  rule  of  constructioii 
being  inapplicable. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  the  Westchester  Trust  Company,  as  trustee  under  the  last  wiU 
and  testament  of  flenry  R.  Hicks.    Decree  construing  will. 

Wallin,  Beckwith  '&  Edie,  of  Yonkers,  for  trustee. 
Scrugham  &  Arbuckle,  of  Yonkers  (William  W.  Scrugham,  of  Yonk- 
ers, of  counsel),  for  Rudolf  Eickemeyer. 
Albert  C.  Jordsm,  of  Yonkers,  for  Elsa  H.  Kroebcr. 

SLATER,  S.  On  this  accounting  a  question  of  construction  of  the 
will  arises.  •  The  portion  which  is  involved  in  tlje  controversy  is  as 
follows : 

"Fourth.  I  give,  devise  and  bequeath  unto  my  trustee  hereinafter  named, 
or  the  successor  thereof,  all  the  rest,  residue  and  remainder  of  my  estate*  real, 
personal  and  mixed  and  wherever  situated,  to  have  and  to  hold  the  same 
in  trust  nevertheless  for  the  following  uses  and  purposes: 

''1.  To  hold  the  same  during  the  life  of  my  wife  and  to  collect  the  income^ 
rents,  issues  and  profits  thereof,  and  after  payment  of  all  necessary  and  proper 
(diarges,  to  pay  oyer  unto  my  wife  quarterly  daring  her  life  the  net  income 
of  such  residuary  estate. 

"2.  Upon  the  death  of  my  wife  I  direct  that  my  trustee  hereinafter  named 
do  divide  such  residuary  estate  into  four  equal  parts,  and  that  it  pay  over 
and  deliver  two  of  SB}d  equal  fourth  parts  to  my  granddaughter,  Elsa  Hicks 
Kroeber,  or  if  she  is  not  then  of  age  then  the  same  may  be  paid  to  her 
general  guardian  for  her  use  and  benefit,  and  that  it  pay  over  and  deliver 
one  of  said  equal  fourth  parts  to  my  daughter  Isabel  Eickemeyer,  and  I  direct 
that  the  remaining  one-fourth  part  shall  be  invested  by  said  trustee  and 
held  by  it  during  tbe  life  of  my  said  daughter,  Isabel  Eickemeyer,  and  tbe 
net  income  paid  quarterly  over  to  her  during  her  life,  and  at  her  death  I 
direct  that  the  whole  of  the  principal  of  said  one-fourth  part,  together  with 
any  income  or  increase  thereof  shall  be  divided  equally  among  and  paid  over  to 
the  child  or  diildren  of  said  daughter  Isabel  surviving  her,  or  if  she  shall 
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leave  no  cblld  or  children  sniriying  her,  then  I  direct  that  the  same  in 
that  event  npon  the  death  of  said  daughter  Isabel  shall  be  paid  over  to  my 
granddaughter  Elaa  Hicks  Kroeber,  the  child  of  my  daughter  Eveline  W. 
Kroeber." 

The  question  relates  to  the  vesting  of  one-fourth  part,  which  is.  to 
be  paid  over  aod  delivered  to  Isabel  Eickemeyer,  the  daughter  of  the 
testator.  Isabel  Eickemeyer  died  before  her  mother,  who  was  the  life 
tenant,  leaving  no  issue,  but  leaving  her  husband,  Rudolf  Eickemeyer, 
who  is  the  sole  legatee  under  the  last  wiM  and  testament  left  by  her. 

The  granddaughter,  Elsa  H.  Kroeber,  claims  that  the  one-fourth 
interest  did  not  vest  until  the  death  of  the  life  tenant,  citing  the  cases 
supporting  the  "divide  and  pay  over"  rule  of  construction,  as  found  in 
Dickerson  v.  Shechy,  156  Apt).  Div.  101,  141  N.  Y.  Supp.  35,  affirmed 
209  N.  Y.  592,  103  N.  E.  717;  Matter  of  McKim's  Estate,  115  Misc. 
Rep.  720,  185  N.  Y.  Supp.  767;  United  States  Trust  Co.  of  New  York 
v.  Nathan,  196  App.  Div.  126,  187  N.  Y.  Supp.  6+9;  Matter  of  Ein- 
stein's Estate,  113  Misc  Rep.  105,  184  N.  Y.  Supp.  69.  Should  this 
rule  be  applied  in  the  instant  case?  Rudolf  Eickemeyer  contends  th^t 
there  was  a  vesting  at  the  death  of  the  testator. 

[  1  ]  The  law  favors  testacy  rather  tlian  intestacy.  In  other  words, 
it  holds  that,  when  a  testator  has  made  a  will  in  solemn  form,  he  did 
not  intend  to  make  it  a  solemn  farce ;  that  he  did  not  intend  to  die 
intestate,  when  he  has  gone  through  the  fofm  of  making  a  will.  The 
general  scheme  of  the  will  in  the  instant  case  shows  that  testator  con- 
templated a  complete  distribution  of  his  estate. 

[2,  3]  It  is  the  opinion  of  the  court  that  the  "divide  and  pay  over*' 
rule  of  construction  does  not  apply  in  the  instant  case.  This  rule  of 
construction  is  made  a' canon  of  construction,  and  must  be  made  sub- 
sidiary to  the  general  intention .  of  the  testator  as  expressed  in  the 
will.  While  there  are  no  present  words  of  gift,  the  gift  over  is  not  to 
a  class,  as  in  Matter  of  Buechner,  226  N.  Y.  440,  123  N.  E.  741,  and 
Matter  of  Kissam's  Estate,  115  Misc.  Rep.  724,  186  N.  Y.  Supp.  263, 
but  to  definite  named  persons.  The  principles  set  forth  in  the  follow- 
ing cases  apply  to  the  instant  case:  Matter  of  Embree,  9  App.  Div. 
602,  41  N.  Y.  Supp.  737,  affirmed  154  N.  Y.  778,  49  N.  E.  1096; 
Cammann  v.  Bailey,  210  N.  Y,  19,  103  N.  E.  824;  Fulton  Trust  Co. 
V.  Phillips,  218  N.  Y.  573, 113  N.  E.  558,  L.  R.  A.  1918E,  1070;  United 
States  Trust  Co.  of  New  York  v.  Taylor,  193  App.  THv.  153,  183  N. 
Y.  Supp.  426,  affirmed  232  N.  Y,  609, 134  N.  E.  591.  The  intention 
of  the  testator  is  ascertained  in  his  words,  and  must  prevail.  It  is  the 
court's  opinion  that  the  estate  vested  at  testator's  deaths 

Decreed  accordingly. 


Digitized  by 


Google 


848  194  NHW  YORK  BUPPLBMHNT  (Sur.  Ct. 

ai9Miac.R«>.21)  „  ^e  PERKINS-  ESTATE. 

(SmT0gate*8  Court,  New  York  Ck>unty.     June  16,  1022.) 

1.  Taxation  ^=»893— Assessment  order  held  to  properly  Include  provision  for 

abatement  on  failure  of  exercise  of  power  of  appointments 

Under  Tax  Law,  H  230,  241,  the  surrogate's  assessment  order,  fixing 
presently  a  tax  on  remainders  subject  to  absolute  power  of  appointment, 
properly  contained  a  provision  for  tax  abatement  as  to  the  remainders, 
if  on  date  of  appraisal  no  appointment  had  been  made. 

2.  Taxation  ^=»893— Act  of  surrogate  fixing  minimum  tax  no  more  Judiefal  than 

fixing  highest  rate. 

The  act  of  the  surrogate  in  determining  the  minimum  tax  on  contin- 
gent remainders  is  no  more  Judicial  than  an  order  fixing  the  hlf^est  rate. 

Proceeding  for  the  determination  of  the  transfer  tax  on  the  estate 
of  George  W.  Perkins,  deceased.  From  the  proposed  order  assessing 
the  transfer  tax  submitted  by  the  executors,  the  Tax  Commission  ap- 
peals.   Order  affirmed. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City,  for  executors. 
If.  B.  Gleason,  of  New  York  City,  for  State  Tax  Commission. 

COHALAN,  S.  [1]  The  proposed  order  submitted  by  the  execu- 
tors, on  notice  to  the  State  Tax  Commission,  assessing  the  transfer 
tax  on  the  report  of  the  appraiser,  fixes  presently  a  tax  on  remainders 
subject  to  an  absolute  power  of  appointment  given  by  decedent  to  his 
two  children.  This  tax  is  based  on  the  assumption  that  the  powers 
will  not  be  exercised,  that  the  children  will  die  simultaneously  and  with- 
out issue,  and  that  the  next  of  kin  of  both  children  will  be  one  person, 
the  transfer  to  whom  is  taxable  at  the  5  per  cent.  rate. 

The  proposed  order  contains  a  further  provision  that  if,  on  the  date 
of  the  appraisal,  the  powers  had  been  validly  exercised  by  the  respec- 
tive donees  thereof,  no  tax  on  the  remainders  would  accrue.  Objec- 
tion is  taken  by  the  State  Tax  Commission  to  this  part  of  the  order. 

It  seems  to  me  that,  if  the  assumption  of  the  contingency  that  the 
powers  will  not  be  exercised  is  proper  under  section  230  of  the  Tax 
Law  (Consol.  Laws,  c.  60),  in  order,  that  the  remainders  may  be  pres- 
ently taxed  at  the  highest  rate,  the  assumption  that  the  powers  will  be 
validly  exercised  is  permissible  under  section  241  of  the  Tax  Law  for 
the  purpose  of  setting  forth  the  minimum  tax,  which  in  that  event 
would  be  nothing,  for  the  remainders  would  then  be  taxed  in  the  estates 
of  the  donees. 

[2]  The  act  of  the  surrogate  in  making  a  determination  as  to  the 
mininrum  tax  is  no  more  judicial  in  character  than  that  exercised  by 
him  in  fixing  the  tax  on  a  contingent  remainder  at  the  highest  rate 
(Matter  of  Spingam,  175  App.  Div.  806,  809,  162  N.  Y.  Supp.  695). 
and  in  one  case,  as  in  the  other,  the  appeal  from  the  order  would  be 
taken  to  the  surrogate, 

I  have  signed  the  order  assessing  tax  proposed  by  the  executors. 

Ordered  accordingly. 
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8CH0AT  V.  MARRIOTT  et  al. 

(Supreme  Court,  Monroe  0>unty.    July  6,  1922.) 

Trial  4=s>840(5)— VeNlct  flxlBg  tfamao*  and  provMlag  that  it  bo  divided  equally 
between  two  defendants  nay  be  oorreoted  by  striking  out  latter  provision. 

A  verdict  in  an  action  for  tort,  directing  the  amount  of  damage  to  be 
equally  divided  between  two  defendants,  should  be  corrected  by  striking 
out  the  wordb  attempting  to  divide  the  damages,  and  a  Judgment  on  the 
corrected  verdict  should  be  entered  against  both  defendants  for  the  full 
amount 

Action  by  Cora  E,  Schoat  against  Robert  H.  Marriott  and  another. 
On  motion  by  plaintiff  to  strike  out  certain  words  from  the  verdict  as 
superfluous,  and  on  motion  by  one  of  the  defendants  to  set  aside  the 
verdict  and  for  a  new  trial.  Motion  to  strike  granted,  and  other  motion 
denied. 

Robert  E.  Keefe,  of  Rochester,  for  plaintiff. 
Frederick  W.  Oliver,  of  Rochester,  for  defendants. 

THOMPSON,  J.  By  stipulation,  a  motion  to  strike  from  the  ver- 
dict as  surplusage,  words  attempting  to  apportion  the  damages  between 
the  defendants,  has  been  held  to  this  time.  The  jury  have  found  that 
the  plaintiff  has  been  damaged  in  the  sum  of  $500  and  that  each  de- 
fendant should  pay  one-half  thereof.  Here,  also,  is  a  motion  by  one  of 
the  defendants  to  set  aside  the  verdict,  upon  the  ground  that  it  is  ex- 
cessive and  contrary  to  the  evidence. 

It  is  evident  that  the  jury,  in  making  up  their  verdict,  were  of  the 
impression  that  they  must  fix  the  degree  in  which  they  found  each  de- 
fendant responsible  for  the  accident  and  the  ensuing  damages.  Their 
error  might  easily  have  arisen  from  a  misconception  of  the  instructions 
of  the  court  and  the  evidence  on  the  trial,  both  of  which  were  largely 
devoted  to  the  questions  contested  by  the  two  defendants;  the  claim 
of  each  being  that  the  other  was  solely  at  fault.  Be  that  as  it  may,  the 
verdict  as  delivered  clearly  indicates  the  amount  of  the  damages,  which 
must  be  given  effect,  and  that  defendants  were,  in  the  jury's  judgment, 
equally  diargeable  for  the  accident.  Their  conclusion  that  therefore 
each  should  pay  one-half  of  the  damages,  although  very  natural  and 
logical,  cannot  be  given  effect  here. 

The  difficulty  is  that  one  defendant  may  be  execution  proof,  proba- 
bly a  contingency  not  counted  by  the  jury.  In  such  case,  of  course, 
the  solvent  defendant  must  pay  the  whole.  This  is  the  law,  and  the 
jury  cannot  changfe  it  by  verdict.  But  their  finding  is  clear,  and  covers 
the  situation  perfectly ;  in  effect  they  decide  that  the  plaintiff  was  free 
from  contributory  negligence,  that  the  defendants  were  equally  negli- 
gent, and  they  appraise  the  damages.  They  have  found  the  issue,  and, 
with  the  offending  words  taken  away,  tlie  verdict  is  in  all  respects 
complete/  and  responsive  to  the  facts  and  the  submission.  The  motion 
to  strike  out  the  part  of  the  verdict  attemotine  to  sever  the  damages 
between  the  defendants  is  therefore  granted.    27  R.  C.  L:  853. 
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Defendant's  motion  to  set  aside  the  verdict,  upon  the  g;rotmds  of 
excessiveness  and  being  contrary  to  the  evidence,  is  denied.  The  ver- 
dict rendered  by  the  jury,  with  the  words  of  surplusage  stricken  out, 
must  stand.  This  case  is  very  different  from  one  in  which.the  words 
sought  to  be  stricken  out  as  surplusage  might  be  construed  to  impeach 
or  modify  the  verdict  as  finally  allowed  to  stand.  In  this  case  the  con- 
trary appears ;  the  rejected  words  only  operating  to  support  the  verdict 
as  now  composed.  Nashville  Railway  &  Light  Co.  v.  Trawick,  118 
Tenn.  273,  99  S.  W.  695,  10  L.  R.  A.  (N.  S.)  191,  121  Am.  St  Rep. 
996,  12  Ann.  Cas.  532. 

Thus  we  see  that,  in  an  action  for  tort  against  two  defendants,  a 
verdict  in  favor  of  the  plaintiff  for  a  gross  amount,  directing  that  the 
amount  be  diyided  equally  between  the  two  defendants,  should  be  cor- 
rected by  striking  out  the  words  attempting  to  divide  the  damages  as 
surplusage,  and  a  judgment  on  the  corrected  verdict  should  be  entered 
against  both  defendants  for  the  full  amount  of  the  damages  awarded. 
Post  V.  Stockwell,  34  Hun,  373. 

So  that  there  may  be  a  proper  record  in  this  case,  the  order  to  be 
submitted  may  recite  the  denial  of  motions  by  defendant  for  a  mistrial 
upon  the  ground  that  the  verdict  as  rendered  is  void,  and  to  set  aside 
the  verdict  on  all  of  the  grounds  stated  in  section  549  of  the  Civil 
Practice  Act,  except  that  it  is  inadequate. 

So  ordered. 


,  KINKELA  V.  BOORAS. 
(Supreme  Court,  Appellate  Term,  First  Department    June  22,  1922.) 

f.  Bills  and  notes  ^=s»28— Paper  promising  to  pay  given  tun  on  demand  after 
date  held  promissory  note. 

A  paper  reading,  '^On  demand  after  date  I  promise  to  pay  to  the  order 
of  J.  K.,  only  $14200,  at  my  office.  Value  received" — signed  by  the  malcer 
and  duly  dated,  'helA  a  promissory  note. 

2.  Trial  ^=s>l4l— No  question  for  Jury,  wliere  evidenoe  Is.  unoontradlcted. 

In  an  action  to  recover  a  sum  alleged  to  have  been  deposited  wiOi  de- 
fendant for  safe-keeping,  where  there  was  no  evidence  that  a  paper  given 
plaintiff  by  defendant  on  receipt  of  the  money  was  a  receipt,  as  claimed  \aj 
plaintiff,  and  overwhelming  evidence  to  the  contrary,  there  was  no  aae»* 
tion  for  the  jury. 

Appeal  from  City  Court  of  New  York. 

Action  by  Joseph  Kinkela  against  John  Booras.  Judgment  for  plain- 
tiff on  the  verdict  of  a  jury»  and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Kelley  &  Connelly,  of  New  York  City,  for  appellant 
Isidore  Kirman,  of  New  York  City,  for  respondent 

McCOOK,  J,  Action  to  recover  $1,200,  which  plaintiff  says  he  de- 
posited with  defendant  for  safe-keeping.    Defendant  asserts  that  he 
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refused  to  accept  the  mooey.  in  that  fashion,  but  consented  to  receive 
it  as  a  loan^  and  gave  plaintiff  an  instrument  in  the  f oDowing  form : 

"J1200.00.  New  York,  N.  Y.,  November  9,  1921. 

**On  demand  after  date  I  promise  to  pay  to  the  order  of  Joseph  Klnkalim, 
only  One  thousand  two  hundred  and  <>Vioo  dollars  at  my  office.  Value  re- 
ceived. 

•*No.  — .    Doe ^.  John  Booras." 

Upon  the  trial  plaintiff  testified  he  was  handed  by  defendant  a  ''small 
receipt" ;  but  he  immediately  admitted  that  he  could  neither  read  nor 
write  any  language.  He  further  stated  he  lost  the  paper,  and  that 
when  he  asked  defendant  for  the  money  the  latter  inquired,  "Where  is 
the  note?^  to  which  he  replied,  "I  don't  know;  I  thought  it  was  a  re- 
ceipt." The  only  other  witness  for  the  plaintiff  added  nothing  to  this 
testimony. 

The  defendant  described  plaintiff's  visit  and  request,  and  his  own 
refusal  to  accept  the  money  otherwise  than  as  a  loan.  He  offered  in 
evidence  a  paper,  which  he  said  was  a  copy  of  the  paper  he  gave  plain- 
tiff, except  for  the  absence  of  signature.  The  clerk  who  made  the  copy 
corroborated  him.  There  followed  a  mass  of  substantially  uncontra- 
dicted testimony  to  the  effect  that,  after  the  loss,  defendant  offered  to 
repay  the  money,  if  protected  by  some  means  against  the  presentation 
of  the  note  by  a  third  party,  and  that  various  forms  of  indemnity 
were  suggested  to  plaintiff,  who  failed  to  supply  any  of  them  and 
brought  this  action. 

[1]  Plaintiff  and  defendant  in  their  briefs  argue  at  length,  pro  and 
con,  whether  the  paper  in  evidence  was  a  promissory  note,  and  infer 
that  th6  court  took  some  position  on  that  subject.  It  certainly  is  a 
promissory  note,  and  we  find  no  indication  that  the  learned  trial  court 
held  otherwise,  or  misdirected  the  jury  in  that  regard. 

[2]  However,  the  only  issue  of  fact  being  whether  the  paper  given 
-pbintfff  by  defendant  was  this  note  or  a  receipt,  and  with  no  evidence 
that  it  was  a  receipt  and  overwhelming  evidence  to  the  contrary,  no 
question  remained  for  determination  by  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

GUY  and  BIJUR,  JJ.,  concur. 
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KUGLER  V.  SkEERMAN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  29,  1922.) 

Aotlon  ^=s»25(2)-^ctlOB  for  divisioB  of  oommiMlon  for  sale  of  houM  proparly 
brought  at  law. 

An  action  in  which  there  was  but  a  single  transaction  involyed,  the 
division  of  a  commission  on  the  sale  of  a  house,  was  properly  brought  at 
law. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Morris  Kugler  against  Charles  S.  Sheerman.  From  a 
judgment  dismissing  the  complaint  on  demurrer,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Morris  Kohn,  of  New  York  City  (Henry  Lewis,  of  New  York  City, 
of  counsel),  for  appellant. 

Daniel  Lowenthal,  for  respondent 

PER  CURIAM.  The  ground  of  dismissal  was  concededly  that  the 
action  is  improperly  brought  at  law  and  should  be  one  for  an  account- 
ing. As  there  is  but  a  single  transaction  involved,  namely,  the  division 
of  a  commission  on  the  sale  of  a  house,  there  seems  to  be  no  reason 
why  the  matter  cannot  be  determined  in  an  action  at  law.  Burleigh  v. 
Bevin,  22  Misc.  Rep.  38,  48  N.  Y.  Supp.  120. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


GOLD  THEATRE  CORPORATfON  v.  CHERV0N8ICY. 

(Supreme  Court,  Appellate  Term,  First  Department  June  27,  1922.) 

Landlord  and  tenant  ^=»200<|(/2)j>-To  InoreaM  rent,  one  year's  aperatini  ex- 
penses must  be  shown  as  fa^t,  and  not  by  deduction. 

In  determining  the  reasonable  rental  under  the  statute,  a  landlord  can- 
not make  the  operating  expenses  for  three  months  the  basis  of  a  mathe- 
matical computation  for  one  year  as  the  operating  expenses,  for  the  entire 
year  must  be  established  as  a  fact,  and  not  by  deduction. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Gold  Theatre  Corporation  against  John  Chervonsky. 
From  an  order  dismissing  the  action,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Samuel  I.  Ferguson,  of  New  York  City,  for  appellant 
Samuel  Dickstein,  of  New  York  City,  for  respondent. 

McCOOK,  J.  The  learned  trial  court  dismissed  this  action,  stipu- 
lated as  a  precedent  for  66  other  actions  by  the  same  plaintiff  against 
tenants  of  the  same  premises,  as  prematurely  brought.    The  ground 

.^=»Por  other  cases  see  same  topic  A  KBY-NUMBBR  In  «U  Key-Numbered  Disestt  A  ladezM 
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of  this  decision  was  that  the  plaintiff,  though  owner  for  8  years,  was 
in  possession  for  less  than  '3.fnontibis,  instead  of  for  a  year  then  last 
past.  We  hold  this  view  erroneous,  and  find  no  support  for  it  in  the 
statute.  The  plaintiff's  bill  of  particulars  purported  to  show  the  usual 
items  for  a  year,  and  it  should  have  been  allowed  to  prove  them,  if  it 
could  by  competent  evidence. 

However,  the  theory  on  which  plaintiff  sought  to  prove  its  case  un- 
der the  circumstances  is  untenable.  It  offered  the  figures  for  the  3 
months  of  its  own  possession  as  the  basis  of  a  mathematical  computa- 
tion for  one  year.  During  the  preceding  9  months  the  premises  were 
in  the  possession  of  a  lessee,  who  was  not  produced,  nor  his  agent. 
Whatever  the  difficulties,  plaintiff  must  in  some  way  establish  the  op- 
erating expenses  during  an  entire  year  as  facts,  and  not  by  deduction. 

While  the  evidence  adduced  by  plaintiff  furnished  no  basis  for  a  de- 
cision in  its  favor,  we  think  plaintiff  may  have  been  misled  by  the  con- 
struction of  the  law  announced  by  the  court  below,  and  that  it  should 
have  another  opportunity  to  prove  the  facts. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


EVELYN  REALTY  CORPORATION  v.  SILVERMAN. 

(Supreme  Ck>art,  Appellate  Term,  First  Department.    June  29,  1922.) 

Landiom  and  tenant  ^S9278i/2t  New,  vol.  IIA  Key-Ne.  Series—Hold-avef  tenant 
may  set  up  defenee  of  unjust  rent. 

Under  Laws  1920,  c.  136,  as  amended  by  Laws  1922,  c.  664,  the  tenant, 
when  sued  as  a  hold-over  after  termination  of  a  lease  executed  before 
April  1,  1920,  may  set  up  the  statutory  defense  of  unjust  and  unreason- 
able rent  and  that  tile  agreement  under  which  it  is  sought  i8.oiq;>res8i7e. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  Evelyn  Realty  Corporation  against  Avel  B.  Silverman. 
From  an  order  of  the  Municipal  Court,  striking  out  his  defense  of  un- 
just and  unreasonable  rent,  and  that  the  agreement  under  which  it  is 
sought  is  oppressive,  defendant  appeals.    Order  reversed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City,  for  appellant. 

Morris  E.  Gossett,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendant  could  not  interpose  the  statutory 
defense  to  the  lease  which  was  made  before  April  1,  1920.  After  the 
expiration  of  the  term  of  that  lease,  however,  under  the  housing  laws, 
he  could  set  up  the  defense  when  sued  as  a  hold-over ;  such  defense 
being  then  for  the  first  time  available.  See  Wright  v.  Jacobus  (Sup.) 
192  N.  Y.  Supp.  467,  and  subsequent  amendment  of  Laws  1920,  c.  136, 
by  Laws  1922,  c.  664. 

Order  reversed  with  $10  costs,  and  motion  denied. 

4s»For  oUier  caaee  see  same  topic  A  KBY-NUMBBB  in  aU  Kej-Numbarad  Dtgeato  A  Indexes 


Digitized  by 


Google 


854  194  NBW  irOBK  fiUPPLBMBNT  '  (Sup.  Ct 

FOSTER  «t  ftl  V.  RANSKE. 

(Supreme  Ctomt,  Appellate  Tenn,  First  Department    June  29,  1922.) 

Landlord  and  ttfnant  «=9200(H/2)— Allowance  of  rent  held  Inadequate. 

In  action  involving  issue  as  to  rent  to  wtilch  !andlords  were  en- 
titled from  property  witli  assessed  valuation  of  $45,000,  with  a  building 
worth  $10,000,  and  with  expenses^  including  taxes  of  more  than  $1J200, 
of  $1,370  per  annum,  allowance  of  only  $2,500  a  year  held  insufficient, 
even  assuming  that  the  landlords,  because  of  the  old-fashioned  character  of 
the  building,  were  not  entitled  to  8  per  cent 

Appeal  from  Municipal  Court,  Borough  of  Mailhattaxi,  Fourth  Dis- 
trict. 

Action  by  J.  Stanley  Poster  and  another  against  Jutta  Belle  Ranske. 
From  a  judgment  fixing  the  rent  to  which  plaintiffs  were  entitled  at 
$2,500  a  year,  plaintiffs  appeal.  Judgment  reversed,  and  new  trial  or- 
dered. ^  ' 

Argued  June  term,  1922,  before  GUV,  BIJUR,  and  McCOOK,  JJ. 

Hardy,  Stancliffe  &  Whitaker,  of  New  York  City  (Noah  A.  Stan- 
cliffe  and  Patrick  M.  Kelly,  both  of  New  York  City,  of  counsel),  for 
appellants. 

Henry  C.  Quinby,  of  New  York  City  (Leverett  J.  Luce,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  figures  involved  in  tiiis  litigation  were  prac- 
tically conceded  on  the  trial.  The  building  is  an  old-fashioned,  three- 
story  brick  building  on  Irving  Place.  The  assessed  valuation  of  the 
property  is  $45,000,  of  which  the  building  may  be  fairly  re^rded  as 
worth  say  $10,000.  The  expenses,  including  taxes  of  aver  $1,200,  were 
about  $1,370  per  annum.  The  gross  income  was  $2,000,  showing  a  pal- 
pably insufficient  return. 

Assuming  that  the  landlord  was,  because  of  the  old-fashioned  char^ 
acter  of  the  structure  and  its  evident  deterioration,  not  entitled  to  the 
usual  8  per  cent.,  which  would  amount  to  $3,600  per  annum  net,  there 
is,  .nevertheless,  such  a  discrepancy  between  that  sum  and  the  return 
allowed  by  the  learned  judgie  as  to  indicate  that  it  must  have  been  the 
result  of  some  inadvertence.  The  rental  allowed  was  $2,500,  which, 
deducting  the  proved  expenses,  leaves  $1,130.  The  action  was  brot^t 
to  recover  two  months'  rent,  and  the.  amount  of  increase  may  have  beoi 
accidentally  figured  upon  one  month's  rental.  At  all  events,  the  re- 
turn is  to  our  minds  so  insufficient  as  to  require  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appd- 
lant  to  abide  the  event. 

^=9For  other  oasM  bm  •«&•  topic  a  KBT-KUMBBR  in  mil  'Kej^NvntoeMd'  DIciBtB  4  Indaai 


Digitized  by 


Google 


Sup.  Ct)  BBAVEBMAK  V.  NAIMABK  856 

(l«4N.f.B.) 

RCtTMEIER  V.  BLAIR. 

(Supreme  Conxt,  Appellate  1?enn,  Sirst  Department  '  Jime  29,  1^.) 

Landlord  aad  teoant  «a»200(M/2)— Landioni  held  entitled  to  Inerease  of  $4  per 
month  per  apartment.  In  view  of  present  Ineome  and  oenservatlvo  valne. 

Where  a  coneervatiTe  Yaluation  of  an  eight^apartment  building  in 
$23,000,  so  that  the  landlord  would  be  entitled  to  approximately  a  net 
return  of  $1,840,  held,  that  the  present  return  of  $1^10,  plus  an  iucrease 
of  $1.50  per  month  per  apartment,  is  tnsuffldent,  and  that  an  increase 
of  $4  per  month  per  apartment  should  be  granted. 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  G)urt,  Borough  of  tlxe  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Reitmcier,  landlord,  against  Adam  D.  Blair,  tenant 
From  a  judgment  of  the  Municipal  Court,  fixing  the  rent  of  the  vari- 
ous tenants  at  an  increase  of  $1.50  per  apartment  per  month,  the  Isftid- 
lord  appeals.    Modified  and  affirmed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Arthur  L.  Howe,  of  New  York  City,  for  appellant. 
Craig  &  Craig,  of  New  York  City  (Agnes  M.  Craig,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  house,  of  fairly  modem  type,  near  the  Con- 
course in  the  Bronx,  had  eight  apartments,  of  which  one  is  reserved 
for  the  janitor.  It  is  assessed  at  $21,000.  The  owner  paid  $26,750 
for  it ;  and  the  valu?  is  testified  to  as  being  above  that  figure. 

Assuming  a  valuation  of  $23,000  as  conservative,  the  landlord  would 
be  entitled  to  approximately  a  net  return  of  $1,840.  His  present  return 
is  $1,310,  and  the  increase  awarded  is  therefore  quite  ihsufiicient.  The 
landlord  is  entitled  to  an  increase  of  $4  a  month  per  apartment,  and 
the  judgment  should  be  modified  accordingly. 

Judgment  modified,  by  increasing  it  to  the  sum  of  $220,  and,  as  so 
modified,  affirmed,  without  costs  of  appeal  to  either  party. 

GUY,  J.,  dissents. 


BRAVERMAN  ot  al.  v.  NAIMARK* 

(Supreme  Conrt,  Appellate  Term,  Blrst  Department    June  29,  1P22.) 

1.  Sales  4S=»22(3)— Uprtvoked  agraement  to  sell  goods  held  finding  on  aooept- 

ance  by  orders. 

Where  plaintiffs  agreed  with  detoidant  to  sell  Ms  goods  by  sample, 
and  only  the  first  few  orders  from  plaintiffs  were  filled,  snbseqnent  orders 
being  refused,  but  there  was  no  claim  that  the  contract  was  ever  recalled, 
held,  that  it  was  binding  to  the  extent  that  it  was  accepted  from  time  to 
time  by  plalntifTs  order, 

2.  Frauds,  statute  of  ^=>89(t)-^oiitraot  as  to  sale  ef  goods  field  partly  per? 

formed  by  taking  and  paying  for  samples,  and  so  not  within  statute. 

Where  plaintiffs  agreed  with  defendant  to  sell  his  goods,  and  as  part 
of  agreement  were  to  take  and  pay  for  certain  samples^  for  the  sole  pur- 
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pose  of  fadlitatiiig  sales,  and  the  contract  was  to  that  extent  actually 
performed  by  plaintiffs,  it  was  not  witlnn  tbe  statute. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Nat  R.  Braverman  and  another  against  Max  Naimark, 
trading  as  the  Southern  Knitting  Mills.  From  a  judgment  for  plain- 
tiffs for  $58.10,  they  appeal.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Bunnell  &  Bunnell,  of  New  York  City  (Walter  h.  Bunnell,  of  New 
York  City,  of  counsel),  for  appellants. 
Louis  Horwitz,  of  Brookl3m,  for  respondent 

BIJUR,  J.  Plaintiffs  testified  to  an  arrangement  with  defendant  as 
follows : 

"Mr.  Naimark  came  to  me,  and  told  me  to  carry  his  line  of  goods,  sweaters. 
He  was  to  give  me  his  styles  at  the  best  possible  price.  I  was  to  buy  tbose 
goods  from  him  at  the  prices  which  he  quoted.  I  was  to  s^  these  goods,  and 
send  the  orders,  and  he  was  to  fill  them.  He  was  to  send  me  his  samples,  and 
bill  them  to  me,  and  I  was  to  pay  him  for  those  samples.  I  was  to  sell  goods 
from  his  samples.  Then  he  said:  *1  will  make  a  better  Inducem^it  for  you, 
and  I  give  you  1  per  cent  on  all  the  orders  that  I  receive  from  you.'  I  went 
out  and  sold  goods." 

The  first  few  orders  given  by  plaintiffs  to  the  defendant  were  filled, 
but  subsequent  orders  were  not  filled,  and  plaintiffs  sue  for  damages. 
[1]  The  learned  judge  below  was  of  opinion: 

"That  the  defendant  has  the  right  to  refuse  to  fill  or  to  accept  these  orders, 
and  there  was  no  breach  of  contract  on  the  part  of  defendants  to  fail  to  de- 
liver." 

It  is  of  little  or  no  importance  whether  this  contract  be  regarded 
as  one  of  employment  of  plaintiffs  as  salesmen,  their  compensation  to 
be  measured  by  the  difference  between  the  schedule  price  furnished  by 
defendant  and  the  price  at  which  plaintiffs  could  sell  the  goods,  plus  a 
1  per  cent,  additional  commission,  or  an  "agreement"  or  offer  on  de- 
fendant's part  to  sell  to  plaintiffs  goods  from  time  to  time,  as  ordered 
by  them,  at  the  schedule  price  less  1  per  cent,  commission.  In  either 
aspect,  while  the  agreement  or  offer  may  have  been  revocable,  it  was 
binding  to  the  extent  that  it  was  accepted  from  time  to  time  by  plain- 
tiffs' order ;  and  there  is  no  claim  that  it  ever  was  recalled. 

[2]  The  statute  of  frauds,  which  was  pleaded  by  defendant  by  way 
of  amendment  at  the  trial,  has  no  application.  Thus  far  I  have  consid- 
ered the  "agreement"  as  purely  unilateral.  It  will  be  observed,  how- 
ever, that  part  of  the  agreement  was  that  plaintiffs  should  take  and  pay 
for  certain  samples,  for  the  sole  purpose  of  facilitating  the  sale  of  de- 
fendant's goods.  To  this  extent  the  contract  had  actually  been  per- 
formed by  the  plaintiffs. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lants to  abide  the  event. 

GUY  and  McCOOK,  JJ.,  concur. 
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<201  App.  DlT.  593) 
In  re  WATER  FRONT  IMPROVEMENT  IN  BOROUGH  OF  RICHMOND, 
CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department    June  9,  1922.) 

1.  Emlneiit  domaia  ^a»46— City  oanaot  oxarolse  power  aialaat  state  tanils. 

A  dty,  being  a  creature  of  the  state,  cannot  exerdae  the  power  of  emi- 
nent domain  agfdnst  lands  owned  by  the  state. 

2.  Eminent  domain  ^S946— Right  of  olty  to  oondemn  state  lands  not  given  by 

Greater  New  York  Charter. 

Qreater  New  York  Charter,  |  822,  authorizing  the  ooramlssioner  of 
docks  to  acquire  for  the  dty  any  wharf  property,  did  not  grant  the  right 
to  condemn  state  lands ;  but  by  section  86,  requiring  the  city  to  apply  to 
the  commissioners  of  the  land  office  for  the  grant  of  lands  under  water  and 
to  compensate  the  riparian  owner,  and  section  831,  providing  nothing  shall 
be  construed  to  remove  or  limit  "the  powers  and  duties'*  of  the  com- 
missioners, the  right  to  grant  such  lands  is  expressly  reserved! 

3.  Eminent  domain  ^=:»l— Power  an  attribute  of  sovereignty. 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty,  which  re- 
quires no  constitutional  recognition,  and  is  unrestricted,  except  by  con- 
stitutional limitation,  enabling  the  state  to  take  private  property  for  a 
public  use  on  payment  of  Just  compensation. 

4.  Eminent  domain  $5»9— Statutes  delegating  state's  power  strictly  construed. 

Statutes  delegating  the  power  of  eminent  domain  to  a  munidpality, 
being  in  derogation  of  the  state's  sovereignty,  must  be  strictly  construed. 

Appeal  from  Special  Term,  Richmond  County. 

Proceeding  by  the  City  of  New  York  to  acquire  lands  under  water 
for  the  improvement  of  the  water  front  and  harbor  between  Simon- 
son  Avenue  and  Arrietta  Street,  Borough  of  Richmond,  City  of  New 
York.  From  an  order  denying  a  motion  by  the  People  of  the  State  of 
New  York  to  dismiss  the  proceeding  as  to  lands  owned  by  them,  they 
appeal.    Reversed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Anson  Getman,  Deputy  Atty.  Gen.  (Charles  D.  Newton,  Atty.  Gen., 
on  the  brief),  for  the  People. 

Benjamin  Catchings,  of  New  York  City,  for  Mebane,  receiver. 

Charles  J.  Nehrbas,  of  New  York  City  (John  P.  O'Brien,  Corp. 
Counsel,  and  Henry  W.  Mayo,  both  of  New  York  City,  on  the' brief), 
for  respondent  city  of  New  York. 

RICH,  J.  This  proceeding  was  instituted  by  the  city  of  New  York 
to  acquire  title  to  certain  lands  and  lands  under  water,  upon  which  the 
city  is  now  engaged  in  the  construction  of  piers  and  wharves,  along 
the  shores  of  New  York  Bay  and  between  Arrietta  street  and  Simon- 
son  avenue,  Richmond  borough,  pursuant  to  a  plan  for  the  improve- 
ment of  the  water  front  with  modern  piers  and  wharves,  and  this  ap- 
peal is  from  an  order  denying  a  motion  of  the  Attorney  General,  ap- 
pearing specially,  to  dismiss  as  against  the  state  of  New  York. 

It  appears  that  title  to  some  of  the  lands  sought  to  be  acquired  is 
in  the  state  of  New  York.  Section  822  of  the  Greater  New  York  Char- 
ter (Laws  1901,  c.  466,  as  amended  by  Laws  1915,  c.  597)  provides: 
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"^Tlie  commissioner  of  docks,  with  the  approYSl  of  the  commissioners  of  the 
sinking  fund,  is  authorized  to  acquire  in  the  name  and  for  the  benefit  of  the 
city  of  New  York  any  and  all  wharf  property  or  any  rights,  terms,  easem^its 
and  privileges  pertaining  to  any  wharf  property  in  said  city  that  la  not  owned 
by  the  city  or  to  which  It  has  no  right  or  title;  and  the  said  commissioner 
may  acqaire  the  same  either  by  porchase  or  by  process  of  law,  aa  iMrein  pro- 
vided." 

And  It  is  contended  the  authority  of  the  city  to  take  lands  of  the 
state  in  condemnation  proceedings  is  found  in  this  section. 

[1,2]  The  Attorney  General  moved  at  Special  Term  for  an  order 
dismissing  the  proceeding,  so  far  as  it  related  to  lands  described  in 
the  petition  which  are  owned  by  the  people  of  the  state  of  New  York, 
on  the  ground  that  the  proceeding  cannot  be  maintained,  and  the  denial 
of  this  motion  presents  the  sole  question  for  our  determination.  May 
the  power  of  eminent  domain  be  exercised  by  a  creature  of  the  sov- 
ereign with  respect  to  lands  owned  by  the  people  of  the  state,  and  did 
the  Legislature,  in  enacting  the  section  in  the  Greater  New  York  Char- 
ter, confer  the  power  of  condemnation  on  the  city  of  New  Yoric,  as  to 
state-owned  lands,  either  by  express  words  or  necessary  implication? 
Both  questions  must  be  answered  in  the  negative. 

Section  86  of  the  charter  (Laws  1901,  c.  466)  requires  that  the  dty 
apply  to  the  commissioners  of  the  land  office  for  the  grant  of  lands 
under  water.  It  also  gives  to  the  owners  of  the  adjacent  foreshore  a 
preferential  right  to  acquire  title  thereto,  and  requires  the  city,  before 
constructing  wharves  in  front  of  the  riparian  proprietors,  to  make 
just  compensation  to  them  for  the  value  of  their  rights.  Section  831 
of  the  same  charter  provides  that  the  commissioners  of  the  land  office 
may  convey  to  the  city  lands  under  water,  but — 

''Nothing:  in  this  chapter  dial!  be  so  construed  as  to  remove  or  limit  the  pow- 
ers and  duties  of  the  said  commissioners  as  now  conferred  upon  them  by  the 
statutes  of  the  state  and  as  prescribed  tn  other  sections  and  provisions  of  this 
act." 

To  construe  the  charter  so  as  to  uphold  the  city's  contention  that  it 
embraces  the  ripfht  to  condemn  lands  owned  by  the  state  would  be  to 
"remove  or  limit"  the  powers  and  duties  of  the  commissioners  of  the 
land  office,  as  to  which  the  Legislature  has  expressly  provided  that 
nothing  in  this  chapter  (charter)  shall  be  so  construed,  and  to  establish 
a  precedent  contrary  to  all  the  fundamental  rules  in  respect  to  the  rela- 
tions between  the  state  and  its  creature,  tlie  city,  and  would  result  in 
constituting  the  creature  of  the  state  its  master,. and  furnish  judicial 
sanction  for  the  seeming  delusion  that  the  creature  of  the  state  is  great- 
er than  the  sovereign. 

[3]  The  right  of  eminent  domain  is  an  attribute  of  sovereignty, 
which  requires  no  constitutional  recognition,  and  is  imrestricted,  ex- 
cept by  constitutional  limitation.  Kahlen  v.  State  of  New  York,  223 
N.  Y.  383, 391,  119  N.  E.  883.  It  enables  the  state  to  take  private  prop- 
erty for  a  public  use  on  payment  of  just  compensation.  See  Const,  art. 
1,  §§  6,  7.  The  state,  however,  through  the  Legislature,  may  and  fre- 
quently does  delegate  the  power  to  a  municipal  corporation ;  but  stat- 
utes in  derogation  of  the  sovereignty  of  a  state  must  be  strictly  con- 
strued. Smith  V.  State  of  New  York,  227  N.  Y.  405,  410,  125  N.  E. 
841,  13  A.  L.  R.  1264.    It  was  not  the  intention  of  the  Legislature  to 
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grant  to  the  dty,  through  its  charter,  the  right  to  condemn  state  lands ; 
hut,  on  the  contrary,  it  expressly  reserved  to  the  commissioners  of  the 
land  office  the  right  to  grant  skid  lands,  and  provided  for  payment  by 
the  city  to  the  riparian  owner  of  just  compensation.  Greater  New 
York  Charter,  §  86. 

It  follows  that  the  order  must  be  reversed  on  the  law,  and  the  pro- 
ceeding dismissed  as  to  the  people  of  the  state  of  New  York,  with  $10 
costs  and  disburs^ents. 

BLACKMAR,  P.  J,  and  JAYCOX  and  YOUNG,  JJ.,  concur. 
KELLY,  J.,  concurs  in  result. 


OPOLINSKY  V.  LEWITU8. 

(Supreme  Cotirt,  Appellate  Term,  ^Pirst  Department.    Jtme  i^,  1022.) 

AfeatMeit  aid  revival  «B98(7)»Tliat  olalm  taed  oa  was  set  up  as  defease  la 

prier  aotlea  net  brineieg  ef  aoHon  ea  elain. 

In  an  action  for  charges  for  storing  lemons,  it  was  error  to  direct  a  yer- 
diet  for  defendant  on  the  ground  that  a  prior  action  brought  by  plaintUt 
was  pending,  where  the  latter,  in  the  prior  action  against  him  by  defend- 
ant for  damages  to  the  lemons,  did  not  counterclaim,  but  set  up  merely 
as  a  defense  that,  when  delivery  of  the  lemons  was  demanded  of  him, 
there  were  unpaid  storage  charges  thereon,  for  which  he  had  a  lien  en- 
titling him  to  retain  the  goods. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Actibn  by  Abe  Opolinsky  against  Rudolph  Lewitus.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Abraham  Grometstein,  of  New  York  City,  for  appellant. 
Maurice  B.  Gluck,  of  New  York  City,  for  respondent. 

PER  CURIAM.  In  this  action  for  the  recovery  of  charges  for  stor- 
ing lemons,  defendants  set  up  a  counterclaim  for  damage  to  the  lemons ; 
also  the  defense  of  a  prior  action  for  the  same  cause  pending  in  the 
City  Court.  The  prior  suit  was  brought  by  the  defendant  against 
plamtiff  to  recover  damages  upon  the  same  facts  stated  in  the  counter- 
claim set  up  in  the  answer  of  this  defendant,  and  in  the  City  Court 
action  the  plaintiff  in  this  action,  as  defendant  in  that  action,  set  up 
the  defense  that,  at  the  times  when  delivery  of  the  lemons  was  de- 
manded, storage  charges  were  due  and  unpaid,  and  the  plaintiff  herein 
had  a  right  to  retain  the  goods  for  the  satisfaction  of  the  lien.  As  no 
counterdaim  was  set  up  in  the  prior  action,  but  merely  a  defense  to  the 
claim,  it  is  clear  that  no  prior  action  had  been  brought  by  the  plaintiff 
herein  against  the  defendant  for  the  same  cause  upon  which,  this  ac- 
tion is  j>*rought,  and  it  was  error  to  direct  a  verdict  for  the  defendant. 
Whether,  if  the  plaintiff  prevailed  in  this  action,  his  judgment  would 
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bar  the  defendant's  claim,  upon  which  defendant  had  brought  ^uit  in 
the  City  Court,  was  a  matter  not  before  the  trial  court  in  this  case. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


COMMONWEALTH  FILM  CORPORATION  V.  8TEINWAY  AVE.  THEATRE 

CO.,  I  so.  ^^^ 

(Supreme  Court,  Appellate  Term,  First  Department    June  29,  1922.) 

Damages  ^=>85— ^'Unoarneil  rental  priee"  of  novlng  pioturo  llln  hold  anouat 
unpaid. 

Under  a  contract  renting  photoplays  for  $1,100  for  5  days,  on  which 
exhibitor  had  paid  $5S5,  and  also  a  payment  of  $262.50,  under  a  contract 
providing  for  payment  of  the  $262.50  to  secure  performance,  and  also 
providing  for  recovery,  by  either  party,  in  case  of  default  by  the  other,  of 
liquidated  damages,  consisting  of  a  siun  equal  to  25  per  coit  of  the 
"uneari^  rental  price"  reserved  in  the  contract,  held,  tliat  the  $262.50 
payment  was  a  part  payment  in  advance,  and  that  the  25  per  cent  of  the 
"unearned  rental  price"  was  to  be  computed  by  deducting  both  payments 
of  $585  and  $262.50  from  the  $1,100,  leaving  $252.60  unpaid,  on  which 
the  distributor  was  entitled  25  per  cent.,  or  $63.12,  as  liquidated  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Commonwealth  Film  Corporation  against  the  Stein- 
way  Avenue  Theatre  Company,  Inc.  From  a  judgment  of  the  Munic- 
ipal Court  in  favor  of  defendant,  after  a  trial  by  a  judge  and  jury, 
plaintiff  appeals.  Reversed,  and  judgment  directed  in  favor  of  plain- 
tiff. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Samuel  Randel,  of  New  York  City,  for  appellant. 
Samuel  F.  Frank,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  sole  point  involved  in  this  case  was  the  con- 
struction of  a  written  instrument.  Defendant  had  leased  frcrni  plaintiff 
the  right  to  produce  four  photoplays  for  five  days  each  at  a  rental  as 
to  two  of  $60  per  day  and  as  to  the  other  two  of  $50  per  day,  a  total 
rental  of  $1,100.  Defendant  had  paid  in  full  for  one  picture  $300^ 
and  on  some  of  the  other  plays  $285 — an  aggregate  of  $585,  leaving 
$515  unpaid.  He  then  declined  to  proceed  further  with  the  agree- 
ment, and  concededly  had  breached  the  same. 

The  contract  provided,  an^ong  other  things,  as  follows: 

"The  exhibitor  agrees  to  pay  the  distribntor  the  sum  of  $1,100  for  the  total 
rental  in  the  following  manner:  A  sun>  in  cash  equal  to  the  amount  set  op- 
posite each  picture  stipulated  above,  at  least  seven  days  in  advance  of  playing 
date,  until  the  full  amount  agreed  upon  is  paid. 

"(2)  The  exhibitor  agrees  to  pay  to  the  distributor  and  hereby  does  pay  the 
sum  of  $262.50  in  part  pajfrnent  of  said  pictures  to  be  delivered  hereunder, 
said  sum  to  be  applied  to  the  license  payment  for  said  pictures,  providing  the 
exhibitor  has  then  performed  all  the  terms  and  conditions  which  it  is  obli- 
gated to  perform  hereunder ;  otherwise,  said  sum  Is  to  be  applied  by  the  dis- 
tributdr  to  the  payment  of  any  sum  due  the  distributor  by  the  exhibitor  \jj 
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reaton  ct  any  damages  that  migbt  have  then  accrued,  or  to  which  the  dis* 
tributor  might  be  entitled  by  reaaon  of  any  act  of  the  exhibitjor.  The  appli- 
cation of  said  sum  shall  not  be  considered  a  waiver  of  any  other  legal  remedy 
or  right  to  which  the  distributor  may  be  entitled.    •    •    • 

"In  case  either  party  hereto  shall  fail  to  keep,  observe,  or  perform  any  con- 
dition of  this  contract  on  his  or  its  part  to  be  kept*  observed,  and  performed, 
the  injured  party  shall  have  and  recover  of  the  defaulter  as  liquidated  dam- 
ages, and  not  as  a  penalty,  a  sum  equal  to  25  per  cent  of  the  unearned  rental 
price  reserved  in  this  contract  This  stipulation,  for  liquidated  damages  is 
made  because  of  the  difficulty  of  proving  actual  damages  in  the  event  of  any 
such  default;  the  actual  damages  under  such  contract  as  this  being  specu- 
lative and  impossible  to  ascertain." 

In  accordance  with  these  provisions,  defendant  had  also  paid  the 
$262.50. 

The  learned  judge  below  was  of  opinion  that  the  $262.50  was  a  mere 
general  deposit,  to  the  return  of  which  defendant  was  prima  facie  en- 
titled, if  the  agreement  was  not  carried  out,  less  such  damages  as  plain- 
tiff might  prove  that  it  had  suffered.  These,  in  the  instant  case,  the 
court  held  had  been  liquidated  at  25  per  cent,  of  the  ''unearned  rental 
price"  reserved  in  the  contract,  namely,  25  per  cent  of  $515,  or  $128.75. 
Deducting  this  sum  due  the  plaintiff  from  the  $262.50  due  defendant, 
judgment  was  rendered  for  the  defendant  in  the  amount  of  $133.75, 
with  costs. 

It  seems  to  us  quite  clear  that  the  $262.50  was  part  payment  in  ad- 
vance of  the  total  sum  of  $1,100  due  from  defendant  to  the  plaintiff 
under  tfie  terms  of  the  contract,  and  that,  if  any  option  might  be  exer- 
cised in  its  application  under  any  circumstance,  the  option  was  the 
plaintiff's  and  not  the  defendant's.  See  Bom  v.  Schrenkeisen,  110  N. 
Y.  55,  17  N.  E.  339.  Assuming,  as  we  think  may  well  be  done  under 
the  circumstances  of  this  case,  that  the  provision  for  liquidated  damages 
is  to  be  considered  and  literally  construed  as  such,  and  adding  the 
$262.50  to  the  $585  concededly  paid  by  defendant  to  plaintiff,  we.  have 
$847.50,  which,  deducted  from  the  $1,100  total  called  for  by  the  con- 
tract, leaves  unpaid  by  the  defendant  $252.50,  of  which  the  plaintiff  is 
entitled  to  25  per  cent,  as  liquidated  damages,  namely,  $63.12. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  ii\  favor  of 
plaintiff  for  $63.12,  with  appropriate  costs  in  the  court  below. 


SHAW  AUTO  SALES  CO.,  I  no.,  v.  TANZER  et  al. 

(Supreme  Oourt»  Appellate  Term,  First  Department    June  29,  1022.) 

LIvary  stable  asd  garage  keepers  <s»8(4)— U  actios  for  price,  flndlng  oa  ccun- 
torolaim  for  repalre  to  autoffloblle  net  warraated  by  evidence. 

In  an  action  to  foreclose  a  Uen  for  the  l>alance  of  the  purchase  price  of 
an  automobile, /t^ld,  the  evidence  did  not  warrant  a  finding  in  defendant 
repairmen's  favor  on  a  counterclaim  for  a  mechanic's  lien  in  the  amount 
claimed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 
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Action  by  the  Shaw  Auto  Sales  Company,  Inc^  a  domestic  Gorpora- 
tion,  against  Daniel  J.  Tanzer  and  others.  From  a  judgment  for  de- 
fendants, plaintiflf  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June,  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

George  C.  Norton,  of  New  York  City,  for  appellant. 
Max.  Epstein,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  This  action  was  brought  to  foreclose  a  Ken  for 
$550,  balance  of  the  purchase  price  of  an  automobile.  Defendant  Ho- 
barth's  counterclaim  was  for  $258,  mechanic's  lien  for  repairing  the 
automobile.  This  was  adjudicated  at  $258.50,  and  held  to  be  prior 
to  plaintiff's  lien  for  the  purchase  price. 

Hobarth's  contention,  based  upon  his  tmcorroborated  testimony,  was 
that  he  had  made  an  oral  contract  with  Tanzer,  the  owner,  to  overhaul 
the  automobile  for  $350,  and  that  subsequently  he  did  $35  worth  of 
additional  work,  of  which  $20  was  for  hauling  the  car  a  short  distance 
to  the  repair  shop.  Upon  cros»-examination,  Hobarth  was  able  to  spec- 
ify work  done  by  him  of  the  reasonable  value  only  of  about  $100  to 
$125.  He  claimed  to  have  received  $100  on  account  of  his  general  con- 
tract, leaving  a  balance  unpaid  of  $285.  In  face  of  the  great  disparity 
between  the  justified  reasonable  value  of  the  work  and  the  alleged 
contract  price,  we  do  not  diink  that  a  finding  in  his  favor  of  $258.50  is 
warranted. 

Judgment  reversed,  and  new  trial  ordered^  with  $30  costs  to  appel- 
lant to  abide  the  event. 


(LIS  Misc.  Rep.  681) 

PEOPLE  ox  roL  HUFF  v.  WARDEN  AND  KEEPER  OF  PRISON  OF  CITY  OF 

NEW  YORK  ot  al. 

PEOPLE  ox  roi.  LEE  v.  SAME. 

(Supreme  Ck)urt,  Queens  County.    May  22,  1922.) 

4.  Carriers  ^=D2l(l)-^Reoolvor  oporatino  stroot  railroad  hoM  oot  onbleot  to  proo* 
oouton  for  falluro  to  oomply  witli  Publlo  Sorvloe  Cofflmisalon  Law,  S  29. 

A  Areet  railroad  company,  operating  lines  within  a  dty,  mortgasod 
its  properties  in  1802,  before  tbe  passage  of  tbe  Public  Service  Commis- 
sion I^w,  and  in  1896  merged  witb  another  street  railway  company,  under 
Stock  Corporations  Law,  f  15,  and  the  new  corporation  thereafter  operated 
the  lines  within  the  city  in  connection  with  lines  outside  the  dty, 
granting  one-fare  privileges  over  the  entire  lines.  After  the  passage  of 
the  Public  Service  Commission  Law  an  action  was  brought  to  foreclose  the 
mortgage,  and.  receivers  were  appointed  to  operate  the  lines  witfaln  the 
city  which  were  subject  to  the  mortgage.  As  a  result  of  the  operation  of 
the  lines  by  the  receivers,  the  former  through-servlfce  privileges  were 
abolished.  The  transit  commission  did  not  establish  a  Joint  rate  for  sudi 
lines,  under  Public  Service  Commission  Law,  f  49.  Eeld,  that  tbe  re- 
ceivers, having  given  tbe  notice  provided  by  Public  Service  Commission 
Law,  I  28,  were  not  subject  to  prosecution  under  section  56  for  a  violation 
of  section  29,  providing  that  a  carrier  shall  not  change  its  rates  without 
compliance  with  the  Public  Service  Commission  Law,  since  the  act  of  the 
receivers  was  in  no  sense  a  change  of  rates,  and  it  was  no  feinswer  that 
such  construction  of  the  law  would  permit  a  railroad  company  to  sever  its 
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lines  into  parts  by  execotlng  separate  mortgages,  and  thus  erade  tlie 
Public  Serrice  GonuniBsion  Law,  as  section  66  of  that  law  requires  ap- 
proval of  mortgages,  thus  obviating  socb  a  resolt 

2.  Street  railroads  ^soSI^Mortgasor  oonipasy  retalss  sxistoscs  for  purpose  ef 

mortgage,  notwithstanding  subsequent  merger. 

Wbere  a  street  railroad  company,  after  mortgaging  its  lines,  merged 
with  another  company,  owning  a  more  extended  system  of  lines,  as  per- 
mitted by  Stock  Corporation  Law»  {  16,  the  original  company  retained  its 
separate  and  distinct  existence,  in  so  far  as  the  rights  and  liabilities 
growing  out  of  the  mortgage  were  concerned. 

3.  Street  railroads  ^=»49~Provl8lons  as  to  lease,  sto^  hsld  to  apply  only  to  steam 

railroads. 

The  provisions  of  old  RallroadT  Law,  §  79,  as  amended  by  Laws  1892, 
c  676,  which,  altbous^  repealed,  exist  in  other  sections  of  the  present 
Railroad  Law,'  apply  only  to  steam  railroads,  and  not  to  street  surface 
railroads. 

Separate  petitions  for  writ  of  habeas  corpus  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Slaughter  W.  Huff  and  on  the 
relation  of  Robert  C.  Lee,  both  against  the  Warden  and  Keeper  of 
the  Prison  bi  the  City  of  New  York,  Borou^  of  Queens,  and  H.  Mil* 
ler,  City  Magistrate  of  the  City  of  New  York,  Borough  of  Queens. 
Writs  sustained,  and  relators  discharged. 

Alfred  T.  Davison,  of  New  York  City  (William  E.  Stewart,  of  Long 
Island  City,  of  counsel,  and  Henry  V.  Poor,  of  New  York  City,  and 
Hersey  Egginton,  of  Brooklyn,  on  the  brief),  for  relators. 

Dana  Wallace,  Dist.  Atty.,  of  Long  Island  City,  for  respondents. 

CROPSEY,  J.  [1]  After  an  examination  before  a  city  magistrate 
the  rel&tors  have  been  held  for  trial  in  a  Court  of  Special  Sessions  of 
the  City  of  New  York,  charged  with  a  violation  of  section  29  of  the 
Public  Service  Commissions  Law  (Consol.  Laws,  c.  48).  By  virtue 
of  section  56  of  the  same  law  every  oflScer  or  agent  of  a  common  car- 
rier who  violates  any  of  the  provisions  of  that  law  commits  a  misde- 
meanor. The  relators'  contention  is  that  the  infomfation  filed  with 
the  magistrate  does  not  charge  a  crime  and  that  the  proof  taken  be- 
fore the  magistrate  shows  that  no  crime  has  been  committed.  There  is 
no  disputed  question  of  fact  involved. 

Section  29  of  the  Public  Service  Commissions  Law  provides  that — 

"No  chan^  shall  be  made  in  any  rate,  ture  or  charge,  or  Joint  rate,  fare 
or  charge^  which  shall  have  been  filed  and  published  by  a  common  carrier  in 
compliance  with  the  requirements  of  this  chapter,  except  after  thirty  days' 
notice  to  the  commission,''  and  upon  compliance  with  other  conditions,  ''unless 
the  commission  otherwise  orders." 

The  established  and  conceded  facts  here  are  as  follows: 
In  1892  the  Steinway  Railway  Company  of  Long  Island  City,  owning 
a  franchise  which  covered  only  certain  streets  in  Long  Island  City, 
made  a  mortgage  of  its  property  and  franchises  to  the  State  Trust 
Company.  Thereafter,  and  in  1896,  the  said  company  became  merged 
into  the  New  York  &  Queens  County  Railway  Company,  pursuant  to 
the  provisions  of  section  15  of  the  Stock  Corporations  Law  (Consol. 
Laws,  c.  59).    The  latter  company  had  franchises  covering  streets  out- 

^s>For  other  cases  see  game  topic  ft  KEY-NUMBER  la  all  Key-Numbered  Dlgeets  ft  Indexee 
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side  of  Long  Island  City,  and  after  the  merger  of  the  Steinway  Com- 
pany with  it  the  New  York  &  Queens  Company  operated  lines  of  sur- 
face cars  under  the  franchises  held  by  the  Steinway  Company  as  well 
as  under  its  own  franchises,  and  prior  to  the  events  which  preceded 
and  led  up  to  these  prosecutions  the  New  York  &  Queens  Company 
was  operating  over  all  of  the  said  lines  for  a  single  fare.  The  operat- 
ing company,  however,  failed  to  meet  its  obligations,  and  did  not  pay 
the  amounts  due  upon  the  mortgage  that  has  been  mentioned  and  which 
had  been  given  by  the  Steinway  Company.  Thereupon  the  holders  of 
that  mortgage  brought  an  action  in  this  court  to  foreclose,  and  in  that 
action  the  relators  herein  were  appointed  receivers.  The  order  ap- 
pointed them  receivers  of  all  the  property  of  the  New  York  &  Queens 
Company  which  was  subject  to  the  lien  of  the  mortgage  made  by  the 
Steinway  Company.  The  court  could  not  and  did  not  give  the  re- 
ceivers any  jurisdiction  over  the  other  portions  of  the  New  York  & 
Queens  Company's  property  which  were  not  included  in  the  mortgage 
mentioned;  and  that  mortgage  covered  only  the  property  formerly 
owned  by  the  Steinway  Company,  and  none  of  that  extended  outside  of 
the  limits  of  Long  Island  City.  The  mortgage  did  not  cover  other 
properties  of  the  New  York  &  Queens  Company  which  are  outside  of 
that  city.  The  order  empowered  the  receivers  to  take  possession  of  the 
mortgaged  property,  to  exclude  the  New  York  &  Queens  Company 
therefrom,  and  to  operate  the  same. 

The  receivers  gave  notice  that,  beginning  on  a  stated  date  and  hour, 
they  would  operate  that  portion  of  the  lines  of  the  New  York  &  Queens 
Company  that  was  covered  by  the  mortgage,  and  filed  with  the  transit 
commission  a  schedule  showing  the  rate  to  be  charged.  Upon  the  an- 
nounced date  the  receivers  assumed  possession  of  the  mortgaged  prop- 
erty and  commenced  the  operation  of  the  road  thereover,  charging  a 
5-cent  fare.  The  receivers  at  no  time  have  operated  beyond  the  limits 
of  Long  Island  City.  The  New  York  &  Queens  Company  has  con- 
tinued to  operate  the  remaining  portion  of  its  lines,  which  were  not 
covered  by  the  mortgage  and  which  were  outside  of  the  limits  of  Long 
Island  City.  That  company  has  charged  a  5-cent  fare  on  its  lines,  and 
there  has  been  no  transfer  privilege  accorded  between  the  lines  operat- 
ed by  the  receivers  and  those  operated  by  the  company.  Nor  has  there 
been  any  through  service.  The  cars  operated  by  the  receivers  have 
not  gone  beyond  the  limits  of  Long  Island  City.  Before  beginning 
such  operation  the  receivers  did  not  file  a  notice  with  the  transit  com- 
mission under  section  29  of  the  Public  Service  Commission  Law. 
They  did,  however,  file  a  notice  under  section  28. 

The  question  here  is  whether  the  provisions  of  section  29  apply  to 
the  facts  as  stated.  A  portion  of  that  section  has  already  been  quoted. 
It  applies  only  when  a  change  is  to  be  made  in  any  rate  which  has  pre- 
viously been  filed  and  published  by  a  common  carrier.  This  section 
admittedly  does  not  apply  to  cases  in  which  no  rates  of  fare  have  ever 
been  filed,  and  to  such  situations  the  provisions  of  section  28  apply. 
No  rates  were  ever  filed  by  the  Steinway  Company.  It  Was  merged 
into  the  New  York  &  Queens  Company  in  1896  before  the  provisions 
of  section  29  first  became  operative.    The  only  rates  that  have  ever 
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been  filed,  so  far  as  the  record  shows,  are  those  that  were  filed  by  the 
New  York  &  Queens  Oimpany  covering  its  entire  operation.  There 
never  was  any  rate  filed  covering  only  those  lines  that  were  included 
in  the  mortgage  mentioned.  The  receivers  do  not  seek  to  change  any 
rate  of  ^f are.  They  have  authority  only  to  operate  the  lines  covered  by 
the  mortgage.  For  them  no  rate  was  ever  filed.  The  operation  of 
them  by  the  receivers  is  in  effect  a  new  operation,  new  kt  least  in  the 
sense  that  no  such  operation  had  been  had  previously  under  the  pro- 
visions of  the  Public  Service  Commission  Law.  When  the  Steinway 
Company  operated  those  same  lines  that  law  had  not  been  passed.  The 
receivers  could  not  operate  cars  over  all  the  lines  of  the  New  York  & 
Queens  Company.  The  order  appointing  them  gave  them  no  such  pow- 
er. On  the  contrary,  it  limited  their  power  to  the  lines  covered  by  the 
mortgage.  The  receivers  in  no  way  could  fix  a  rate  for  all  the  lines 
of  the  New  York  &  Queens  Company,  even  if  they  sought  to  do  so.. 

[2]  Upon  the  merger  of  the  Steinway  Company  into  the  New  York 
&  Queens  Company,  the  former  ceased  to  exist  for  most  purposes; 
but  so  far  as  the  rights  of  the  holder  of  the  mortgage  which  it  had 
given  are  concerned  the  Steinway  Company  is  still  an  existing  corpora- 
tion, as  if  no  merger  had  ever  taken  place.  For  the  purposes  of  the 
mortgage  holder  it  is  a  corporation  separate  and  distinct  from  the  New 
York  &  Queens  Company.  See  section  15,  Stock.  Corporations  Law; 
Irvine  v.  New  York  Edison  Co.,  207  N.  Y.  425,  101  N.  E.  358,  Ann. 
Cas.  1914C.  441 ;  Syracuse  Lighting  Co.  v.  Maryland  Casualty  Co.,  226 
N.  Y.  25,  122  N.  E.  723,  And  the  receivers'  situation  here  is  just  the 
same  as  would  be  the  situation  of  th^  purchaser  of  the  mortgaged  prop- 
erty under  a  judgment  of  foreclosure  and  sale,  and  such  rights  relate 
back  to  the  time  of  the  appointment  of  the  receivers  in  the  foreclpsure 
action,  Fletcher  v.  McKeon,  71  App.  Div.  278, 279, 280,  75  N.  Y.  Supp. 
817. 

The  fact  that  the  mortgaged  lines  have  been  operated  since  the  merg- 
er as  a  part  of  the  merging  company's  system  in  no  way  changes  the 
situation.  The  holders  of  the  mortgage  are  entitled  to  have  the  prop- 
erty covered  by  it  separated  from  the  rest  of  the  operating  company's 
properties  and  to  have  the  mortgaged  lines  maintained  as  independent 
lines.  The  situation  is  quite  the  same  as  if  the  Steinway  Company  had 
in  1896,  instead  of  mortgaging  its  property,  given  a  lease  of  it  to  the 
New  York^  &  Queens  Company,  which  lease  now  expired.  The 
lines  belonging  to  the  Steinway  Company  could  then  have  been  return- 
ed to  it,  and  it  would  be  entitled  to  operate  them  independently.  And 
if  the  Steinway  Company  had  at  no. time  filed  any  rate  it  could  not  file 
a  change  of  rate  under  section  29,  but  could  only  do  as  the  receivers 
did,  namely,  file  a  notice  of  a  rate  under  section  28. 
^  Section  29  clearly  does  not  apply  to  the  facts  that  appear  here.  If  sec- 
tion 28  applies,  then  concededly  the  receivers  have  complied  therewith. 
And  if  neither  of  these  sections  apply  then  the  case  is  one  for  the  ac- 
tion of  the  Legislature.  It  is  not  proper  for  the  court  to  legislate.  To 
hold,  as  the  transit  commission  seems  to  have  done,  that  section  29  ap- 
plies here,  would  be  merely  to  enact  a  law,  and  not  to  construe  or  en- 
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I'orce  one.  In  fact,  the  opinion  of  the  transit  commission  plainly  rec- 
ognizes that  the  section  does  not  cover  the  facts  here  presented. 

The  contention  of  the  district  attorney,  that  it  was  incumbent  upon 
the  receivers  "to  so  operate  the  railway  lines  as  to  continue  the  5-cent 
fare  over  the  entire  system  of  the  New  York  &  Queens  Railway  Com- 
pany," finds  no  foundation  in  law  or  fact.  The  receivers  admittedly 
have  no  right  to  operate  any  line  of  the  New  York  &  Queens  Com- 
pany, except  those  covered  by  the  mortgage.  It  is  true  that  the  transit 
commission,  under  section  49  of  the  Public  Service  Commission  Law, 
may  establish  a  joint  rate  under  certain  conditions,  but  whether  or  not 
that  shall  be  done  is  not  involved  in  this  controversy.  Under  the  dis- 
trict attorney's  contention  the  receivers  had  no  right  to  operate  the 
lines  of  which  they  were  appointed  receivers,  no  matter  what  rate  of 
fare  they  charged,  until  they  had  filed  a  change  of  rate  under  section 
29,  and  imtil  the  transit  commission  had  acted  thereupon,  which  might 
have  been  any  time  within  11  months.  To  construe  the  law  as  the  dis- 
trict attorney  would  have  it  construed,  and  as  it  necessarily  must  be 
construed,  if  there  is  basis  for  these  prosecutions,  would  work  a  great 
hardship  to  the  public.  It  would  wholly  deprive  them  of  any  transit 
upon  any  of  the  mortgaged  lines,  and  they  would  all  be  required  to  sus- 
pend operation.  If  the  statute  plainly  indicated  that  such  was  to  be 
the  effect,  then  these  prosecutions  might  lie.  But  no  one  who  is  seek- 
ing to  uphold  and  enforce  the  law  and  protect  the  rights  of  all  parties 
could  construe  the  present  statute  to  mean  any  such  thing  as  is  con- 
tended. The  present  situation,  so  far  as  the  statutes  show,  has  never 
been  considered  by  the  Legislature,  or,  if  considered,  at  least  has  never 
been  covered  by  enactment. 

In^  the  further  suggestion  of  the  district  attorney,  that  if  railroads 
were  permitted  to  split  up  into  separate  units  and  then  file  new  sched- 
ules of  rates  it  would  be  possible  for  any  company  to  evade  the  pro- 
visions of  the  law  "by  so  mortgaging  its  property  that  each  mortgage 
could  be  separately  foreclosed,  and  the  receivers  appointed  could  each 
claim  to  be  new  common  carriers,  and  more  fare  than  that  permitted 
could  thus  be  charged,  and  the  public  defrauded,"  he  seems  to  have 
overlooked  the  provisions  of  section  55  of  the  Public  Service  Commis- 
sion Law  which  give  the  transit  commission  jurisdiction  over  the  mak- 
ing of  mortgages  oy  railroad  companies,  and  under  this  the  commission, 
of  course,  could  prevent  the  happening  of  any  such  thing  as  is  supposed. 
In  the  present  case  the  mortgage  was  made  years  before  the  transit 
commission  or  its  predecessors  came  into  existence,  or  the  Public  Serv- 
ice Commission  Law  was  first  adoDted. 

There  are  a  number  of  technical  points  raised  which  I  have  not  dis- 
cussed. To  me  it  seems  far  preferable  to  decide  such  matters  as  these 
upon  the  merits,  and  not  upon  a  mere  technicality.  Decisions  made  up- 
on mere  matters  of  form,  and  not  of  substance,  and  which  avoid  a 
discussion  and  determination  of  the  main  questions  involved  upon  their 
merits,  tend  to  create  a  lack  of  confidence  in  the  courts.  The  provi- 
sions of  section  29  clearly  do  not  apply,  and  I  think  that  should  be 
decided  now,  instead  of  avoiding  that  question,  and  making  the  deci- 
sion rest  upon  some  mere  technicality  or  omission  in  the  proof. 
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The  corporation  counsel  was  allowed  by  the  court  to  file  a  brief. 
If  the  contentions  contained  therein  were  sound,  ti:\en  his  brief  would 
be  an  excellent  document  on  behalf  of  the  receivers.  The  corporation 
counsel  maintains  "'that  the  receivers  of  the  property  of  the  former 
Steinway  Railway  Company  are  not  common  carriers."  If  the  receiv- 
ers are  not  common  carriers,  then  they  cannot  possibly  under  any  con- 
struction of  the  law  be  guilty  of  a  violation  of  section  29,  for  that 
section  by  its  terms  applies  only  to  common  carriers.  If  the  corpora- 
tion counsel  is  correct  in  his  contention,  then  that  would  be  an  addition- 
al reason  for  concluding  that  there  was  no  basis  for  the  prosiecution  of 
these  relators.  For  the  purpose  of  this  decision,  however,  I  am  assum- 
ing, without  deciding  it,  that  the  receivers  are  common  carriers. 

[3]  In  the  same  brief  the  corporation  counsel  refers  to  and  quotes 
section  79  of  the  Railroad  Law  (Laws  1890,  c.  565),  as  amended  by 
chapter  676  of  the  Laws  of  1892,  as  having  some  application  to  the 
matter  in  hand.  He  has  omitted  to  note,  however,  that  this  section  was 
not  amended  by  that  act  and  was  repealed  a  number  of  years  ago,  and 
that  while  its  provisions,  or  some  of  them,  are  found  in  other  sections 
in  the  present  Railroad  Law  (Consol.  Laws,  c.  49),  tfiey  apply  only  to 
steam  railroads,  and  not  street  surface  railroads  such  as  the  one  in 
question. 

*Upon  the  established  facts  the  receivers  have  not  violated  any  provi- 
sion of  law,  and  their  holding  for  trial  by  the  magistrate  was  entirely 
unwarranted.  The  writs  must  therefore  be  sustained,  and  the  rela- 
tors discharged  from  custody. 


(201  App.  Div.  798) 


!■  r«  CHASE'S  WILL. 
In  ro  WILSON  ct  al. 

(Supreme  Oourt,  Appellate  Division,  Fourth  Department    May  24,  1922.) 

Wills  <9=»687(l)— Qrandchltdren  held  eiitltleil  to  tnist  fund  on  termination  of 
trusi. 

Testatrix's  will  provided  that  a  certain  amount  should  be  set  aside 
and  invested,  the  annual  income  to  be  paid  to  her  daughter  until  she 
died  or  married.  In  event  of  her  marriage,  the  income  should  forthwith 
ceas^t  and  she  should  participate  in  the  estate  equally  with  the  other 
children.  After  the  death  of  the  daughter,  the  monej  left  in  trust  for 
her  use  and  benefit  should  be  divided  equally  among  four  grandchildren. 
Beld  that,  on  marriage  of  the  daughter,  the  fund  should  be  retained  by 
the  executors  and  the  income  paid  to  the  grandchildren,  under  Personal 
Property  Law,  f  11,  and  Real  Property  Law,  f  63,  providing  that,  during 
the  time  the  ownership  of  a  trust  fund  is  suspended,  the  income  should 
be  paid  to  the  persons  presumptively  entitled  to  the  next  eventual  estate. 

Clark  and  Sears,  JJ.,  dissenting. 

Appeal  from  Surrogate's  Court,  Monroe  County. 

In  the  matter  of  the  settlement  of  the  accounts  of  Bert  R.  Wilson 
and  another,  trustees  under  the  will  of  Albina  Chase,  deceased.  From 
part  of  a  decree  of  the  Surrogate's  Court,  construing  certain  provi- 
sions of  the  will,  the  grandchildren  appeal  Decree  modified,  in  favor 
of  contestants.  •    ^ 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

^SDFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Otto  W,  Iloff,  of  Syracuse,  for  appellants. 
William  E.  Lockner,  of  Lockport,  for  respondent 

DAVIS,  J.  The  will  of  Albina  Chase,  who  died  May  7,  1909,  made 
provision  during  the  life  of  her  husband,  William  H.  Chase,  for  his 
support,  and  for  that  of  her  unmarried  daughter,  Ella  M.  Chase,  to 
whom  was  also  beq<ieathed  the  household  furniture  and  effects.  Wil- 
liam H.  Chase  died  March  16,  1919. 

By  the  fourth  paragraph  of  the  will  the  executors,  acting  as  trustees* 
were  required  within  three  years  after  the  death  of  her  husband  to 
set  apart  and  keep  "safely  mvested  in  a  separate  fund"  $1,000,  the 
annual  income  to  be  paid  to  Ella  M.  Chase — 

''for  her  said  use  and  benefit  as  a  separate  fund  nntil  she,  th)e  said  Ella  M. 
Chase,  may  either  marry  or  die.  In  the  event  of  her  marriage,  said  income 
is  to  forthwith  oease  and  end  and  ^e  shall  participate  in  the  distribution  of 
the  estate  moneys  after  the  death  of  my  said  husband  in  the  same  manner 
as  the  other  children;  that  Is,  equally  In  respect  to  what  remains  of  my 
estate  after  the  separate  bequest  to  my  son,  Everett  W.  Chase,  hereinaiter 
provided  for  shall  have  been  carved  out. 

"After  the  said  91,000  shall  have  been  taken  out  for  the  benefit  as  afore- 
said for  my  said  daughter  Ella,  then  I  direct  the  payment  to  my  son  Everett 
W.  Chase  of  the  sum  of  $300.    •    •    •  »• 

In  the  same  paragraph  it  was  directed  that  th^  remainder  of  the 
estate  be  divided  among  her  six  children  equally. 

By  paragraph  5  it  was  provided  that,  after  the  death  of  the  daughter 
Ella,  the  said  $1,000  left  in  trust  for  her  use  and  benefit  should  be 
divided  equally  among  four  grandchildren  named — 

"except  as  otherwise  provided  herein,  and  except  that  it  shaU  go  and  pass  to 
their  survivors  if  any  of  said  grandchildren  shall  die  before  the  said  division 
shall  take  place,  or  before  the  death  of  said  Ella  M.  Chase." 

On  March  8,  1910,  Ella  M.  Chase  married.  The  question  presented 
is :  Did  the  $1,000  provided  as  a  separate  fund  for  her  maintenance  as 
a  spinster  fall  into  the  estate  for  division  between  her  brothers  and 
sisters  and  herself,  and  the  bequest  to  the  grandchildren  thereby  fail ; 
or  was  the  sum  excluded  from  the  remainder  and  vested  in  the  grand- 
children subject  to  be  divested  as  to  the  share  of  one  whose  death  oc- 
curred before  that  of  Ella  M.  Chase? 

It  is  a  question  of  judgment  in  ascertaining  the  intent  in  the  mind  of 
the  testatrix.  Authorities  are  of  little  assistance.  It  is  a  question  of 
interpreting  the  particular  language  used  in  the  will,  which  is  redun- 
dant and  somewhat  obscure. 

I  reach  a  different  conclusion  from  that  of  the  learned  surrogate, 
who  holds  that  the  intention  of  the  testatrix  was,  "in  the  event  of  the 
marriage  of  her  daughter  Ella,  the  trust  for  her  benefit  for  life  ended, 
and  the  principal  thereof  became  part  of  the  testatrix's  residuary  es- 
tate, and  that  the  c:randchildren  only  took  the  principal  upon  the  death 
of  Ella  unmarried."  I  incline  to  the  view  that  the  household  furni- 
ture, the  $1,000  provided  as  "a  separate  fund"  for  Ella's  support,  and 
the  gift  of  $300  to  Everett  were  excluded  in  the  mind  of  the  testatrix 
from  the  residuary  estate  to  be  divided  equally  among  her  children, 
Roseboom  v.  Roseboom,  81  N.  Y.  356.  She  evidently  had  an  affection 
for  her  grandchildren  and  desired  to  make  them  a  small  bequest.    This 
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she  definitdy  expressed  in  the  fifth  paragraph.  There  would  be  man- 
ifest reason  for  postponing  its  enjoyment  on  their  part  until  the  death 
of  their  unmarried  aunt,  who  received  the  income  from  this  fund ;  but 
I  can  see  no  reason  why  the  testatrix  should  absolutely  deprive  her 
grandchildren  of  this  bequest,  and  give  it  to  those  ah-eady  provided 
for,  .in  the  event  their  aunt  elected  to  marry. 

The  residuary  estate  was  fixed  by  an  exclusion  of  the  three  le^ctes 
and  bequests  heretofore  mentioned,  and  provision  was  made  in  the 
will  for  its  division  among  the  children  of  the  testatrix.  In  the  event 
of  the  marriage  of  Ella,  die  income  was  to  cease  and  she  was  to  par- 
ticipate equally  with  the  others  in  the  estate,  with  the  exception  of 
Everett.  When  the  income  ceased,  she  did  participate  equallv.  No- 
where does  the  will  direct  that  the  moneys  twice  mentioned  as  'a  sepa- 
rate fund"  shall  be  cast  into  the  residuary  estate. 

There  was  no  provision  in  the  will  disposing  of  the  income  of  the 
$1,000  separate  fund  in  the  event  Ella  married,  so  this  income  is  pay- 
able during  the  time  the  ownership  is  suspended  to  the  grandchildren 
as  the  "persons  presumptively  entitled  to  the  next  eventual  estate." 
Real  Property  Law  (dwisol.  Laws,  c.  SO)  §  63,  as  amended  by  La^ys 
1916;  c.  364;  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  11 ;  St. 
John  V.  Andrews  Institute  for  Girl^  191  N.  Y.  254,  83  N.  E.  931,  14 
Ann.  Cas.  708.  Upon  the  death  of  Ella  M.  Chase,  the  corpus  of  the 
fund  should  be  divided  among  the  grandchildren  or  their  survivors. 
^  The  part  of  the  decree  distributing  the  estate  appealed  from  should 
be  reversed,  with  costs  pa)rable  out  of  the  estate,  and  said  decree  modi- 
fied, 1^  adjudging  that  the  executors  retain  $1,000  and  the  accumula- 
tions thereon  since  the  death  of  William  H.  Chase  on  March  18,  1919, 
and  distribute  said  accumulations  and  income  equally  among  said 
grandchildren,  during  the  lifetime  of  Ella  M.  Chase,  and  upon  her  death 
to  make  division  of  the  corpus  of  said  fund  among  the  grandchildren 
or  their  survivors. 

Decree,  so  far  as  appealed  from,  reversed,  with  costs  to  appellant, 
payable  out  of  the  estate,  and  decree  modified  in  accordance  with  the 
opinion.  All  concur,  except  CLARK  and  SEARS,  JJ.,  who  dissent  in 
an  opinion  by  CLARK,  J. 

CLARK,  J.  (dissenting).  This  litigation  involves  the  construction  of  ' 
the  founti  and  fifth  clauses  of  the  will  of  Albina  Chase,  deceased. 
Mrs.  Chase  was  a  resident  of  Niagara  county,  and  died  May  7,  1909. 
She  left  a  will  and  codicil,  which  were  admitted  to  probate  in  Niagara 
County  Surrogate's  Court  May  17,  1909.  The  codicil  is  not  in  contro- 
versy. The  fourth  clause  of  the  will  directs  the  executors  and  trustees 
to  convert  all  the  property,  both  real  and  personal,  left  by  testatrix,  into 
cash  within  three  years  after  the  death  of  her  husband,  and  the  proceeds 
were  to  be  disposed  of  as  follows : 

One  thousand  dollars  thereof  was  to  be  invested  in  good  interest- 
bearing  securities,  and  the  income  derived  therefrom  was  to  be  paid 
to  a  daughter,  Ella  M.  Chase,  until  she  should  marry  or  die.    In  the  • 
event  of  her  marriage,  the  income  was  to  forthwith  cease,  and  she  was 
to  participate  in  the  distribuKon  of  the  entire  estate,  after  the  husband's 
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death,  in  the  same  manner  as  the  other  children  of  testatrix,  but  after 
a  separate  bequest  of  $300  to  her  son  Everett  W.  Chase  had  been  carved 
out  of  the  estate.    Then  followed  the  provision  that  $300  should  be 
paid  to  her  son,  Everett,  absolutely. 
By  the  fifth  clause  it  was  provided  as  follows: 

"Fifth.  After  the  death  of  said  daughter,  Ella  M.  Chase,  the  said  one  thou- 
sand doUars  left  in  trusts  my  trustees  for  her  use  and  maintenance  as  here- 
inbefore provided,  shall  be  divided  equally,  share  and  share  alike,  among  my 
grandchildren,  Burton  M.  Chase,  Marie  Chase,  Anna  Chase  and  Ruth  Chase 
to  have  and  to  hold  unto  themselves  absolutely  and  unoonditionally  forever, 
exG^t  as  otherwise  provided  herein.    •    •    •  " 

Ella  M.  Chase  married  March  8, 1910,  before  the  death  of  her  father, 
and  before  the  setting  apart  and  investment  of  the  $1,000  referred  to 
in  the  fourth  clause  of  the  will,  and  she  therefore  received  no  part  of 
the  income  from  that  $1,000.  This  daughter  Ella  is  still  living.  The 
question  here  is :  ' 

"What  became  of  the  $1,000  which  was  to  have  been  set  apart  for  the  use 
of  the  daughter  EUa,  under  the  fourth  clause  of  the  wiU,  when  she  married?" 

.  The  surrogate  has  held  that  the  grandchildren  would  only  take  the 
principal  of  the  $1,000  fund,  on  the  death  of  the  daughter,  Ella  M. 
Chase,  unmarried,  and  that  it  was  the  intention  of  testatrix  that,  if 
Ella  married,  the  $1,000  was  to  be  a  part  of  the  residuary  estate,  to  be 
distributed  to  testatrix's  children,  share  and  share  alike,  and  not  to  the 
grandchildren. 

With  respect  to  the  disposition  of  the  $1,000  fund  in  controversy, 
the  provisions  of  the  fourth  and  fifth  clauses  of  the  will  are  in  appar- 
ent conflict ;  but,  reading  the  will  as  a  whole,  and  not  isolated  portions 
of  it,  I  am  of  the  opinion  that  it  was  the  intention  of  testatrix  to  have 
tiiis  $1,000  go  to  the  grandchildren  only  on  the  death  of  her  daugh- 
ter, EUa,  if  she  did  not  marry,  and  that,  if  she  did  marry,  then  the 
principal  of  this  $1,000  was  to  form  part  of  tbe  corpus  of  her  es- 
tate, to  be  distributed  to  her  children,  share  and  share  alike.  It  was 
the  primary  purpose  of  testatrix  to  look  out  for  her  maiden  daughter, 
Ella,  until  her  death  or  marriaere.  She  was  quite  particular  to  state 
in  the  fourth  paragraph  of  her  will  that,  in  the  event  of  Ella's  marriage, 
the  income  which  was  to  be  paid  to  her  was  to  cease,  and  she  to  par- 
>  ticipate  in  the  distribution  of  the  estate,  after  the  death  of  testatrix's 
husband,  in  the  same  manner  as  her  other  children,  after  the  separate 
bequest  to  her  son  Everett,  had  been  carved  out. 

If  it  was  testatrix's  intention  that  on  the  marriage  of  her  daughter, 
Ella,  the  grandchildren  were  to  have  the  principal  of  the  $1,000  in  ques- 
tion, she  would  have  excepted  that  fund  in  language  similar  to  that 
used  when  she  excepted  the  $300  lc;gacv  to  her  son,  Everett.  That 
language  showed  clearly  that  she  intended  to  give  him  the  $300  re- 
ferred to,  and  it  seems  to  me  clear  that,  if  she  had  intended  that  the 
grandchildren  should  have  the  principal  of  the  $1,000  in  question,  if 
Ella  married,  she  would  have  used  similar  language  with  reference  to 
that  fund.  This  she  did  not  do.  This  $1,000  was  to  be  set  apart,  not 
as  a  gift  to  Ella,  but  as  a  fund,  the  income  from  which  was  to  be  paid 
to  her  until  her  death  or  marriage.    If  she  died  before  her  marriage, 
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the  grandchildren  were  to  have  the  principal  of  this  $1,000  as  stated 
in  the  fifth  clause  of  the  will.  If  she  married,  the  income  on  the  $1,000 
was  to  cease,  and  the  principal,  which  by  the  fifth  paragraph  was  not 
to  go  to  the  grandchildren  until  Ella's  death,  remained  a  part  of  the 
estate,  to  be  distributed  to  all  of  testatrix's  children,  share  and  share 
alike,  after  Everett's  legacy  had  been  carved  out. 

Appellants  claim  that,  under  the  fifth  clause  of  the  will,  the  grand- 
children took  the  $1,000;  but  that  clause  says  it  should  go  to  them, 
"except  as  otherwise  provided  herein."  It  was  otherwise  provided  in 
the  fourth  clause  of  the  will.  This  $1,000  remained  part  of  the  estate, 
but  was  to  be  set  apart  by  the  trustees  to  be  invested  for  the  benefit  of 
the  daughter  Ella,  until  her  death  or  marriage.  On  Ella's  marriage, 
this  $1,000  still  remained  part  of  the  corpus  of  the  estate,  and  Ella 
was  to  share  in  the  entire  estate  (including  this  $1,000)  with  the  other 
children,  but  after  Everett's  absolute  legacy  of  $300  had  been  carv- 
ed out. 

The  words  of  the  fourth  clause  of  the  will  seem  to  me  to  be  clear, 
and  the  intention  of  the  testatrix,  there  expressed,  was  to  leave  the 
$1,000  in  the  estate  to  be  distributed  to  all  the  c^iiefy  o^on  Ella's  »^;7^^ 
riage  and  after  the  de^th  of  testatrix's  husbanc«iburg  Itis  "     '      i 

cut  down  by  the  language  used  in  the  fifth  clau»er  I^uis  J^ 

words,  says  that  the  grandchildren  would  takeion's  motJ 
death,  "except  as  otherwise  provided  herein."   Mn  Louis'  '^ 

vided  in  the  fourth  clause,  and  the  grandchildren  h^  way  h 
1415;  Thomson  v.  Hill,  87  Hun,  111,  33  N.  Y.  Sii^^c 
will  is  capable  of  two  interpretations,  the  one  should  be  ac 
prefers  those  nearest  the  testatrix.  Matter  of  Edie,  11| 
310,  102  N.  Y.  Supp.  424.  late  i  ' " 

It  is  my  conclusion  that  it  was  the  intention  of  the  tts^^'Htrix  that 
-  the  trust  for  Ella's  benefit  should  end  with  her  marriage,  anS^  that  the 
principal  remained  part  of  the  corpus  of  testatrix's  estate,  to\^  jjg, 
tributed  among  the  children  of  the  testatrix,  including  Ella,  share<^j 
share  alike,  and  that  the  grandchildren  would  take  the  principal  of  tmVs^ 
$1,000  fund  only  on  the  death  of  the  daughter,  Ella,  unmarried.    That     "^ 
event  never  having  occurred,  but  she  having  married  and  being  still  liv- 
ing,  the  grandchildren  take  no  part  of  this  fund. 

The  decree  of  the  Surrogate's  Court  should  be  affirmed,  but,  under 
the  circumstances,  without  costs  against  the  appellants. 

SEARS,  J.,  concurs. 
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POERSAM  V.  OSMALEK  et  tl. 

(Supreme  Oonrt,  Appellate  Diyision,  Fburih  Department    Jniie  30, 1922.) 

f.  Munloipal  corporations  ^es>706 (7)— Whether  automobile  driver  was  negllgeat 
in  not  looking  along  Intersecting  street  until  almost  at  oenter  of  Intersection 
held  for  Iiiry. 

Whether  automohUe  driver,  who  had  right  of  way  over  truclc  approach- 
ing street  intersection  along  the  other  street,  under  General  Highway 
Traffic  Law,  §  12,  subd.  4,  was  negligent  in  not  looking  in  the  direction 
from  which  such  truck  was  approaching,  until  he  was  almost  at  the 
center  of  the  intersection,  held  for  the  jury. 

2.  Master  and  servant  ^5s>30l  (I)— Father  held  not  liable  for  negligence  ef  sen, 
driving  brother's  automobile. 

A  father,  who  did  not  direct  one  son  to  use  automobile  owned  by  other 
son,  and  who  had  no  knowledge  that  automobile  was  being  so  used,  was 
not  liable  for  the  negligence  of  such  first  son  in  the  use  of  such  other 
son's  automobile,  while  driving  the  mother  at  the  mother's  request,  though 
during  the  trip  the  mother  bought  food  for  the  family,  since  the  mother, 
in  asking  the  son  to  take  her  out  driving,  was  not  acting  as  father's  agent, 
and  the  son,  in  driving  the  mother,  was  not  acting  as  father's  agent. 

Appeal  f ronjg  ij  Q(tne  Court,  Erie  County. 

Action  by^f^jgj  ^^.  Doersam,  as  administrator,  etc.,  of  Irene  Doer- 
MjS'u^i^^SJl  theSlOP^  Joseph  Osmalek,  Charles  Isenburg,  Solomon 
distributed  to  testatrix.  Frojn  a  judgment  for  plaintiff  against  the  two 
w-andchildren.  "^'  ^^^  from  an  order  denymg  their  motion  for 

With  respeQt4;j)i'^^  last-named  defendants  appeal.  Affirmed  as  to 
the  provision^^^^^  Isenburg,  and  reversed  and  complaint  dismissed 
#»rif  onnfliri-  •  ^^*  Charlcs  Iscnburg. 

^  ;J^7™^ '^ef ore  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS, 
this  $1,000 '' JJ. 

ter,  EUax^^  Magoffin,  of  Buffalo,  for  appellants 
princip'^bite,  of  Buffalo,  for  respondent. 

y'^'^ARS,  J.  The  deceased  was  a  bystander  on  the  sidewalk  near 
"the  corner  of  William  and  Jefferson  streets,  in  the  city  of  Buffalo, 
at  the  time  of  a  collision  between  a  truck  driven  by  one  Osmalek  and 
a  Ford,  automobile  driven  by  the  defendant  Solomon  Isenburg.  Fol- 
lowing the  collision,  the  truck  was  diverted  in  such  a  way  that  it  passed 
onto  the  sidewalk,  strikmg  and  causing  the  death  of  the  plaintiff's  in- 
testate. Previous  to  the  collision  the  Ford  car  driven  by  Solomon 
Isenburg  was  proceeding  easterly  on  William  street  in  tfie  dty  of  Buf- 
falo, and  the  truck  was  proceeding  southerly  on  Jefferson  street. 

[1].  Under  section  12,  subdivision  4,  of  Ae  General  Highway  Traf- 
fic Law  (Consol.  Laws,  c.  70),  the  direction  in  which  Solomon  Isen- 
burg's  vehicle  was  moving  was  such  as  to  give  it  the  right  of  way 
over  vehicles  moving  in  the  direction  in  which  the  truck  was  pro- 
ceeding; but  there  was  evidence  from  which  the  jury  could  have 
found  that  the  defendant  Solomon  Isenburg  did  not  look  to  the  nortfi 
until  he  was  almost  at  the  center  of  the  intersection.  Then  the  truck 
was  very  close  upon  him,  and  he  turned  suddenly  to  the  south,  succeed- 

^=9For  oUier  cases  see  same  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  DlgesU  4  Indexes 
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ed  m  passing  in  front  of  the  truck,  and  moved  toward  or  to  the  curb 
on  the  easterly  side  of  Jefferson  street,  facing  in  a  southerly  directioiL 
Meanwhile  the  truck  driver,  embarrassed  by  tfie  driving  and  maneuvers 
of  Isenburg,  turned  his  truck  somewhat  to  the  east,  so  that  the  left* 
hand  side  of  the  truck  at  its  front  end  and  the  right-hand  side  of  the 
Ford  automobile  at  its  front  end  came  together,  and  the  two  vehicles 
proceeded  together  for  some  appreciable  distance  in  a  southerly  di- 
rection, and  Aen  the  truck  went  over  the  curb.  Upon  these  facts,  the 
court  properly  held  that  the  question  of  the  defendant  Solomon  Isen- 
burg's  negligence  was  for  the  jury. 

The  principal  question  upon  this  appeal,  however,  relates  lo  the 
liability  of  the  defendant  Charles  Isenburg,  the  father  of  Solomon. 
There  was  evidence  from  which  the  jury  could  have  found  that,  several 
months  before  the  accident,  Charles  Isenburg  had  owned  another  Ford 
automobile,  which  about,  tfiat  time  he  sold  to  his  son  Louis.  Louis 
traded  it,  and  purchased  the  automobile  which  was  involved  in  this 
collision.  The  license  was  issued  to  Louis  Isenburg  and  one  Philip 
Kaiser.  Louis  was  a  salesman,  and  maintained  the  car  for  his  own 
purposes.  He  lived  at  home  with  his  parents,  and,  when  the  car  was 
not  being  used  by  htm,  he  permitted  other  members  of  the  family  to 
use  it,  and  in  this  way  the  defendant  Solomon  Isenburg  had  often  driv- 
en his  mother  and  sister  and  his  father  in  his  brother  Louis'  automobile. 

In  the  afternoon  of  the  day  in  question,  Sok)mon's  mother,  with  her 
daughter,  were  driven  by  Solomon  downtown  in  Louis'  car  at  his 
mother's  request.  She  purchased  a  dress,  and  on  the  way  home  stopped 
at  a  bakery  to  buy  food  for  the  family.  After  leaving  the  bakery,  the 
accident  took  place.  At  the  time  the  defendant  Solomon  started  with 
his  mother  and  sister  from  their  home,  it  was  between  2  and  3  o'clock 
in  the  afternoon.  The  defendant  Charles,  who  worked  late  into  the 
night,  was  still  asleep,  and  knew  nothing  of  their  departure.  On  this 
evidence  a  verdict  was  rendered  by  the  jury  against  Charles  Isenburg. 
•  The  principal  authority  relied  on  to  sustain  the  verdict  against 
Charies  Isenburg  is  Van  Blaricom  v.  Dodgson,  220  N.  Y.  Ill,  115  N. 
E.  443,  L.  R.  A.  1917F,  363.    There  the  court  said : 

''We  may  assmne  for  the  purpoees  of  this  discnsBioii  tliat,  if  the  son  had 
been  drfviiig  the  car  wbUe  containing  other  members  of  the  family,  for  their 
convenience*  he  might  be  regarded  as  so  carrying  out  the  purposes  of  his 
father,  and  for  which  the  car  was  milntalned,  as  to  be  the  agent  of  the  lat- 
ter, and  to  make  him  liable  for  negligence.  If  the  owner  of  a  car,  directly 
or  indirectly,  causes  some  one,  whether  his  son  or  hired  chauffeur,  to  drive 
the  same  for  the  benefit  of  members  of  his  family,  it  is  famUiar  law  that  such 
driver  may  become  the  agent  of  the  owner,  and  several  of  the  decisions  cited 
by  appellant,  such  as  Smith  v.  Jordan  (Mass.)  97  N.  B.  761,  and  Missell  v. 
Hayes  (N.  J.)  91  Atl.  322,  might  be  accepted  on  such  a  theory." 

In  the  Van  Blaricom  Caae,  however,  although  the  automobile  was 
owned  by  the  father  and  kept  by  him  for  the  family  use,  at  the  time 
of  the  accident  the  son  was  driving  it  for  his  own  exclusive  pleasure, 
and  not  for  any  object  of  family  entertainment  or  convenience,. and  it 
was  therefore  held  that  the  father  was  not  liable. 

[2]  Here  the  car  was  not  owned  or  maintained  by  Charles  Isenburg. 
The  case  is  devoid  of  proof  that  Charles  Isenburg  ever,  expressly  or 
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impliedly,  directed  or  caused  his  son  to  drive  the  car  for  the  family 
convenience  or  entertainment  .The  most  that  could  be  foimd  would 
be  acquiescence,  and  the  court  correctly  charged  the  jury  that  acquies- 
cence would  not  be  sufficient  to  estabKsh  his  connection  with  Solomon's 
driving.  Solomon  was  driving  at  the  request  of  his  mother.  When 
the  mother  and  sister  were  using  the  car  for  their  entertainment  or 
convenience,  they  were  not  acting  as  agents  of  Qiaries  Isenburg,  the 
father  of  the  family.  Van  Blaricom  v.  Dodgson,  supra;  Fallon  v. 
Swackhamer,  226  N.  Y-  444,  123  N.  E.  737;  Reilly  v.  Connable,  214 
N.  Y.  586,  108  N.  E.  853,  L.  R.  A.  1916A,  954,  Ann.  Cas.  1916A,  656; 
Tanzer  v.  Read,  160  App.  Div.  584,  145  N.  Y.  Supp,  708;  DuflFy  v. 
Ascher,  191  App.  Div.  918,  181  "N.  Y.  Supp.  934. 

The  fact  that  they  were  shopping,  and  even  bought  some  food  for 
the  family  table,  on  this  trip,  does  not  change  the  situation.  If  Mrs. 
Isenburg  had  walked  or  ridden  a  bicycle  to  the  bakery,  and  on  the  way 
had  negligently  run  into  a  person,  and  knocked  down  and  injured  such 
person,  it  would  not  be  said  that  in  going  to  the  bakery  she  was  acting 
as  the  agent  of  her  husband,  so  as  to  make  him  liable  for  her  negli- 
gence. So  here,  in  asking  her  son  to  take  her  out  in  his  brother's  auto- 
mobile, she  was  not  acting  as  the  agent  or  servant  of  her  husband,  nor 
was  her  son  acting  as  the  agent  or  servant  of  his  father  in  honoring 
her  request.  Under  all  the  circumstances,  no  agency  on  the  part  of 
Solomon  for  Charles  Isenburg  was  made  out. 

The  judgment  and  order  should  be  affirmed,  with  costs,  as  to  the 
defendant  Solomon  Isenburg,  and  reversed,  and  the  complaint  dis- 
missed, with  costs  of  this  appeal,  as  td  the  defendant  Charles  Isenburg. 
All  concur. 


(118  Misc.  Rep.  503) 

DRAKE  V.  HODGSON  et  «l. 

(Supreme  Court,  Special  Term,  New  York  C3ounty.    April,  1022.) 

1.  Partnership  ^=>239(5)— Where  continuing  partner  takea  over  assets  and  as- 

sumes firm  liabilities  retiring  partner  beeomes  surety  for  Its  obligations,  and 
creditor  with  notice  must  respect  relation. 

Where,  on  dissolution,  the  continuing  partner  tak«s  over  the  assets  and 
assumes  the  firm's  liabilities,  the  relation  of  the  retiring  partner  is 
that  of  siurety  as  to  obligations  of  the  old  firm  existing  at  dissolution,  and 
ft  creditor,  who  is  given  notice  of  the  fact,  is  bound  tx>  respect  sudi 
relation. 

2.  Partnership  49=5>239  (5)— Retiring  partner  may  he  r«leasad  from  liability  for 

firm's  indebtedness  by  a  novation. 

The  retiring  partner  may  be  released  from  his  liabilities  as  smrety  of 
the  firm's  obligations,  and  a  novation  created  whereby  the  creditor  is 
deemed  to  have  released  the  retiring  party  and  to  look  for  his  debts  to 
the  continuing  firm. 

3.  Pleading  ^=s>345(l)-*ln  action  against  retiring  partner  f«r  a  firm  dobt,  facts 

pleaded  held  to  show  a  novation,  entitllDg  defendant  to  dismissal  on  the 
pleadings. 

In  an  action  for  a  balance  on  account  with  a  firm  of  stockbrokers  under 
contract  determinable  at  wiU,  held,  that  plaintiff's  cause  of  action  against 
retiring  partner,  if  any,  arose  only  on  dissolution  of  old  firm,  bat  that  the 
facts  i^eaded  fairly  showed  that,  on  dissolution,  plaintifT  released  defeud- 

<E=s>For  other  cases  ses  same  topic  ft  KEY-NUMB  BR  in  all  Key-Numbered  Digests  ft  Indeie* 
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ant  and  thetieafter  relied  on  tbe  n^w  firm  as  his  brokers,  and  tbat  ^ 
fendant  was  entktod  to  ^dgment  on  tbe  ptoadlngB,  dtemisslpg  the  axnend- 
ed  complaint. 

4.  Partaership  «3»238(5>«-Retlriea  paHnar  htid,  aa  faots  plaadad,  to  ba  raiaatad 
from  liability  to  orodltor  for  a  valuable  oooalderatloa. 

It  was  a  valuable  consideration  and  benefit  to  a  creditor  of  a  firm 
of  brokers  to  have  his  indebtedness  continned  after  its  dissolntion,  and  to 
have  a  new  firm  take  over  the  Indebtedness,  with  securities  as  margin; 
and  when  a  retiring  partner  turned  over  to  the  new  firm  such  securities, 
^  and  parted  with  his  lien  thereon  for  such  indebtednesa^  there  was  suidi  a 
consideration,  and  an  account  stated  having  been  assumed  with  the  credL- 
tor's  consent  and  to  his  advantage  by  the  new  firm,  the  retiring  partner 
was  released  from  liabili^  to  the  creditor,  and  a  complaint  by  the  eredltor 
abowing  auch  facta  does  not  state  a  canae  of  aetloii. 

6.  Pleadlaa  «3»350(S)— Oa  aMtlaa  ta  dlamlsa  aomplali*  aa  pftadlafs,  faals  plaaM- 
ed  must  be  takes  as  traa. 

Even  if  an  amended  complaint  in  an  action  against  a  retiring  partner 
for  the  old  firm's  liability  did  state  a  cause  of  action,  the  facts  alleged  in 
the  separate  defenses  pleaded  must,  on  defendant's  motion  for  Judgment 
on  the  pleadings,  dlamiaalng  tiie  complaint,  be  taken  aa  tme. 

6.  PfeadlBO  «Es»2f4(l>-.Faets  pisadad  mast  be  takea  aa  true  oa  damarrer. 

On  plalntUTa  motion  for  hearing  on  demurrers  to  separate  defenses, 
the  facts  pleaded  must  be  taken  aa  true.  , 

Action  by  Frank  Drake  against  Joseph  H.  Hodgson  and  others,  to 
recover  balance  alleged  to  be  due  from  a  firm  of  stockbrokers.  Mo- 
tibn  to  overrule  a  demurrer  denied,  and  motion  for  judgment  dismiss- 
ing the  amended  con^hint  granted. 

See,  also^  192  A».  Div.  676,  183  N.  Y.  Supp.  486. 

Goldman  &  Ung^er,  of  New  York  City,  for  plaintiff. 
Walton,  Bannister  &  Hubbard,  of  New  York  City,  for  defendant 
Hodgson, 

DAVIS,  J.  This  action  is  brought  to  recover  the  sum  of  $204,601.* 
27,  the  balance  alleged  to  be  due  plaintiff  from  defendants  on  account 
of  certain  stock  transactions  with  the  defendant  stockbrokers.  The 
action  is  brought  on  the  theory  that  the  defendant  Joseph  H,  Hodgson, 
the  only  defendant  served,  is  liable  as  surety,  as  a  retiring  partner,  on 
certain  transactions  had  with  the  firm  of  Gay  &  Sturgis,  of  which 
originally  he  was  a  member. 

The  amended  complaint  allies  that  from  about  July  1,  1910,  to  and 
including  December  31,  1911,  the  defendants  Hoc^son,  Gay,  Sturgis, 
and  Hall  were  copartners  engaged  in  the  stockbrokerage  business  un- 
der the  firm  name  of  Gay  &  Sturgis,  and  that  during  such  period  plain* 
tiff  employed  said  firm  as  his  brokers  to  execute  his  orders  to  pur- 
chase, sell  and  deal  in  securities;  that  the  firm  accepted  said  employ* 
ment,  and  agreed  to  execute  plaintiff's  orders  for  the  purchase  and  saJe 
of  and  the  dealing  in  securities,  and  plaintiff  agreed  to  furnish  money 
and  securities  as  margin  for  the  purpose  of  carrying  out  plaintiff'ft 
orders;  that  during  the  period  between  July  1,  1910,  and  December  31. 
1911,  plaintiff  had  on  deposit  with  such  firm  large  sums  of  money  and 
securities  as  margin  for  the  purpose  of  carrying  out  his  orders,  and 
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pbdntsff  gave  nttmerous  orders  to  said  firm  to  purchase  aad  sell  and 
deal  in  securities  for  plaintifi ;  that  said  £nn  accepted  the  orders  and 
notified  plaintiif  of  the  execution  of  such  orders,  and  from  time  ta 
time  plaintiff  deposited  with  the  firm  furdier  moneys  and  securities, 
upon  the  representation  that  his  orders  had  been  and  were  being  execut- 
ed; that,  according  to  the  notices  and  statements  sent  to  plaintiff,  de- 
fendants should  have  had  in  their  possession  or  tmder  their  control  on 
December  31,  1911,  securities  belonging  to  plaintiff  of  the  value  of 
$266,552,  and  plaintiff  owed  defendants  $33,723.42  for  advances, al- 
leged by  them  to  have  been  made  in  the  execution  of  plaintiff's  orders ; 
that  on  or  about  December  31,  1911,  such  partnership  was  dissolved, 
and  the  business  was  continued  by  die  defendants  Gay,  Sturgis,  and 
Hall  under  the  firm  name  of  Gay  &  Sturg^and such  firm contanwed  in 
possession  of  plaintiff's  securities. 

On  May  22,  1914,  a  petition  in  involuntary  bankruptcy  was  filed 
against  the  firm,  and  on  June  8^  1914,  it  was  adjudicated  a  bankrupt. 
Prior  to  May  22,  1914,  plaintiff  received  none  of  his  securities,  except 
between  January  9,  1912,  and  August  1,  1912,  said  firm  sold  400^/i» 
shares  of  Miami  stocks  the  proceeds  of  which,  to  wit,  $10,377.97, 
were  credited  to  plaintiff's  indebtedness  to  the  firm,  and,  further,  on 
or  about  March  27,  1912,  400  shares  of  Butte  Coalition  stock  were  con- 
verted into  208  shares  of  Anaconda  stock,  plus  $1,784^  which  sum  was 
also  credited  to  plaintiff's  indebtedness  to  said  firm.  It  is  further 
alleged  that  the  balance  of  the  securities  which  should  have  been  to  the 
credit  of  the  plaintiff  in  the  possession  or  under  the  control  of  said 
firm  of  Gay  &  Sturgis  on  May  22,  1914,  was  reasonably  worth  the  sum 
of  $234,172;  that  plaintiff  has  received  none  of  such  securities,  except 
certain  shares  of  stock  of  the  value  of  $31.50,  together  with  the  pro- 
ceeds of  other  shares  of  stock  amounting  to  $1,027.85,  together  with 
the  sum  of  $6,949.93,  making  in  all  $8,009.28,  and  leaving  a  balance 
due  and  owing  to  the  plaintiff  of  $204>601;27,  for  which  judgment  is 
demanded. 

In  his  answer  the  defendant  Hodgson  admits  that  from  about  July 
1,  1910,  up  to  or  in  or  about  June,  1911,  he  was  a  partner  with  Gay, 
Sturgis,  and  Hall  under  the  firm  name  of  Gay  &  Sturgis,  and  that  be- 
tween those  dates  plaintiff  employed  said  firm  as  bribers  to  execute 
his  orders  to  purchase,  sell,  and  deal  in  securities,  and  that  on  Decem- 
ber 31,  1911,  tfie  defendants  Gay,  Sturgis,  and  Hall,  composing  the  firm 
of  Gay  &  Sturgis  had  in  their  possession  or  under  their  control  the 
securities  belonging  to  plaintiff.  It  is  denied  that  the  partijiership  was 
dissolved  on  December  31,  1911,  and  it  is  alleged  that  the  dissolution 
took  place  on  or  about  June  1,  1911.  It  is  furdier  alleged  that  the  sale 
of  the  securities  mentioned  in  the  complaint  as  having  been  sold  were 
sold  by  the  firm  of  Gay  &  Sturgis,  composed  of  Gay,  Sturgis,  and 
Hall,  and  the  proceeds  were  credited  on  plaintiff's  indebtedness  to  such 
firm.  It  is  also  admitted  that  the  other  shares  and  securities  and 
money  alleged  to  have  been  received  by  plaintiff  were  in  fact  received 
by  plaintiff. 

For  a  first  separate  defense  the  answec  sets  up  the  six-year  statute  of 
limitations. 
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For  a  second  separate  defetise  it  is  alleged^  after  various  denials* 
that  betweeii  on  or  about  July  1,  1910,  and  in  pr  at;>out  June,  1911, 
defendant  was  a  partner  with  Harry  Gay,  Irving  J.  Sturgis,  and  R. 
Linzee  Hall  engaged  in  the  stockbrokerage  business  under  the  name  of 
Gay  &  Sturgis ;  th^t  the  plaintiff  employed  said  firm  as  bis  stockbrokers 
to  execute  his  orders  for  the.  purchase  and  sale  of  securities,  on  margin 
and  otherwise,  and  that  during  said  period  plaintiff  maintained  a  cur- 
rent account  with,  said  firm,  and  bought  and  sold  various  securities 
through  said^firm;  that  from  July  1,  1910,  to  in  or  about  the  month  of 
June,  1911,  plaintiff  deposited  with  said  firm  v^];ious  securities  and 
sums  of  money  for  his  said  account,  and  that  the  said  firm  made  ad- 
vances to  the  plaintiff  and  held  the  said  securities  so  depc^ited  and 
purchased  as  collateral  to  sequre  the  said  firm  in  their  said  advances ; 
that  in  or  about  June^  1911,  this  defendant  withdrew  from  said  firm,  and 
said  firm  was  thereupon  dissolved;  that  at  the  time  of  said  dissolution 
the  plaintiff  owed  to  said  firm  a  large  sum  of  money,  and  said  firm  held 
securities  belonging  to  said  plaintiff  as  collateral  security  for  said  in- 
debtedness, and  had  in  its  possession  or  under  its  control  all  of  such 
securities  belonging  to  the  plaintiff,  as  shown  in  his  account  with  said 
firm ;  that  Upon  said  dissolution  Harry  Gay,  Irving  J.  Sturgis,  and  R. 
Linzee  Hall,  three  of  the  above-named  defendants,  formed  a  new  part- 
nership, and  continued  the  business  of  .stockbrokers  under  said  firm 
name  of  Gay  &  Sturgis,  and  took  over  all  of  the  assets  and  assumed  all 
of  the  liabilities  of  said  old  firm;  that  this  defendant  notified  plain- 
tiff of  his  withdrawal  from  said  firm,  and  of  the  dissolution  of  said 
firm  and  the  formation  of  the  new  firm,  and  that  said  new  firm  had 
taken  over  all  the  assets  and  assumed  all  the  liabilities  of  said  old  firm ; 
that  the  plaintiff  thereupon  employed  the  said  new  firm  of  Gay  & 
Sturgis  as  his  stockbrokers,  and  transferred  his  account  from  said  old 
firm  to  said  new  firm;  that,  with  the  knowledge,  and  consent  of  the 
plaintiff,  all  of  the  securities  held  by  said  old  firm  pf  Gay  &  Sturgis  or 
under  their  control,  belonging  to  the  plaintiff,  were  transferred  to  the 
said  new  firm,  together  with  the  claim  of  said  old  firm  against  the 
plaintiff  for  his  said  indebtedness;  that  plaintiff  accepted  the  obliga- 
tion'of  said  new  firm  in  respect  to  all  the  transactions  had  by  the  plain- 
tiff with  said  old  firm,  in  substitution  for  the  obligation  of  said  old 
firm  as  constituted  when  this  defendant  was  a  member  thereof,  and 
agreed  to  and  did  discharge  this  defendant  from  any  and  all  liability  to 
the  plaintiff ;  that  thereafter  the  plaintiff  continued  to  employ  the  said 
new  firm  as  his  stockbrokers  with  respect  to  his  said  account,  and  said 
new  firm  bought  and  sold  stocks  and  securities  for  the  accotmt  of  the 
plaintiff,  and  pursuant  to  his  orders,  down  to  and  including  April  21, 
1914j  upon  which  date  said  new  firm  made  an  assignment  for  the  bene- 
fit of  its  creditors ;  that  by  reason  of  the  facts  above  alleged  this  de- 
fendant was  released  and  discharged  from  any  and  all  liability  widi 
respect  to  plaintiff's  said  account. 

For  a  third  separate  defense  it  is  alleged  that,  after  his  withdrawal 
from  and  the  dissolution  of  said  old  firm  of  Gay  &  Sturgis,  this  defend- 
ant notified  the  plaintiff  of  his  said  withdrawal  and  of  the  said  dissolu- 
tion, and  that  the  defendants  Gay,  Sturgis,  and  Hall  were'continuiipg 
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the  business,  and  had  taken  over  all  of  the  assets  and  assumed  all  of 
the  liabilities  of  the  said  old  firm,  including  the  said  securities  in  the  ac- 
count of  the  said  plaintiff,  and  the  claim  of  said  old  firm  against  the 
said  plaintiff  with  respect  thereto;  that  thereafter  the  plaintiff  em- 
ployed said  new  firm  as  his  stockbrokers,  and  continued  to  deal  with 
said  new  firm  as  his  stockbrokers  with  respect  to  said  account,  and  con- 
tinued to  purchase,  sell,  and  deal  in  stocks  and  securities  through  said 
new  firm ;  that  after  this  defendant's  said  withdrawal,  and  the  dissolu- 
tion of  the  said  old  firm,  and  while  the  said  new  firm  of  Gay  &  Sturgis 
had  the  securities  of  this  plaintiff  in  their  possession  or  under  their 
control,  this  defendant  informed  plaintiff  that,  in  connection  with  an. 
attempted  settlement  of  this  defendant's  claim  against  the  said  firm  of 
Gay  &  Sturgis,  information  had  come  into  defendant's  possession  which 
convinced  him*that  said  firm  was  either  in  financial  straits  or  that  the 
management  thereof  had  become  dishonest,  and  this  defendant  urged 
the  plaintiff  that  he  close  his  said  account  with  the  said  firrp,  but  that, 
despite  the  requests  and  protests  of  the  defendant,  the  plaintiff  con- 
tinued to  deal  with  the  said  new  firm  until  April  21,  1914,  upon  which 
date  said  firm  assigned  for  the  benefit  of  creditors;  that  on  or  about 
May  22,  1914,  an  involuntary  petition  in  bankruptcy  was  filed  against 
the  said  Harry  Gay,  Irving  J.  Sturgis,  and  R.  Linzee  Hall,  as  partners 
doing  business  under  the  firm  name  of  Gay  &  Sturgis,  and  that  the  said 
firm  was  adjudicated  bankrupt  on  or  about  June  8,  1914;  that  on  or 
about  July  11,  1914,  plaintiff  proved  his  claim  against  the  bankrupt  es- 
tate of  said  Gay  &  Sturgis ;  that  said  claim  was  duly  allowed,  and  that 
plaintiff  on  or  about  July  S,  1916,  received  the  first  dividend  thereon 
from  the  trustee,  of  $3,647.10;  that  thereafter,  and  on  or  about  Oc- 
tober 30,  1916,  by  and  pursuant  to  a  decree  duljr  entered  upon  motion 
•of  this  plaintiff  in  reclamation  proceedings  in  said  bankruptcy,  304 
shares  of  the  stock  of  the  Eastern  Talc  Company  were  delivered  to  the 
plaintiff,  and  his  claim  reduced  by  the  sum  of  $3,040,  being  the  value 
of  said  stock ;  that  the  plaintiff  at  no  time  made  any  demands  on  this 
defendant,  or  asserted  any  claim  against  this  defendant  of  any  kind, 
until  shortly  before  the  institution  of  this  suit  in  the  year  1917. 

By  supplemental  answer,  it  is  alleged  that  on  or  about  July  30,  1918, 
by  and  pursuant  to  a  decree  duly  entered  upon  motion  of  this  plaintiff 
in  reclamation  proceedings  in  bankruptcy  proceedings  instituted  on  or 
about  July  11,  1914,  against  Harry  Gay,  Irving  J.  Stui^s,  and  R. 
Linzee  Hall,  as  copartners  ^oing  business  as  Gay  &  Sturgis,  the  plain- 
tiff received  in  said  bankruptcy  proceedings  certain  stocks,  or  the  pro- 
ceeds thereof,  and  his  claim  was  reduced  by  the  sum  of  $8,738.05,  and 
that  thereafter,  and  on  or  about  December  26,  1918,  plaintiff  received 
a  second  and  final  dividend  upon  his  said  claim  in  said  bankruptcy  pro- 
ceedings amounting  to  $3,302.83. 

The  plaintiff  has  demurred  separately  to  the  three  separate  defenses 
as  insufficient  in  law  on  the  face  thereof,  and  also  to  the  supplemental 
answer  on  the  same  ground.  The  plaintiff  now  moyes  for  a  hearing  of 
such  demurrer  as  a  contested  motion,  and  the  defendant  Hodgson  has 
moved  for  judgment  on  the  pleadings,  dismissing  the  amended  com- 
plaint. 
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[1]  "It  is  the  general  rule  that  a  partner  can  only  relieve  himself 
from  liability  for  subsequent  transactions  had  with  his  former  partners, 
in  the  partnership  name,  by  giving  notice  of  his  withdrawal."  Elmira  . 
I.  &  S.  R.  M.  Co.  V.  Harris,  124  N.  Y.  280,  286,  26  N.  E.  541.  It  is 
also  well  settled  that,  when  notice  is  given  of  the  dissolution  of  the  part- 
nership, and  the  continuing  partners  have  taken  over  the  assets  and  as- 
•sumed  the  liabilities  of  the  old  firm,  and  notice  of  such  is  given  to  the 
creditor,  the  relation  of  the  retiring  partner  is  that  of  surety  as  to  the 
obligations  of  the  old  firm  existing  at  the  time  of  dissolution,  and  the 
creditor  is  bound  to  respect  such  relation- 

[2]  The  relation  of  the  retiring  partner  as  surety,  however,  may 
be  changed,  and  he  can  be  released  from  such  liability  and  a  novation 
created,  whereby  the  creditor  is  deemed  to  have  released  the  retiring 
partner  and  to  look  for  his  debt  to  the  continuing  firm.  Filippini  v. 
Stead,  4  Misc.  Rep.  405,  23  N.  Y.  Supp.  1061 ;  Consalus  v.  McConihe, 
2  N.  Y.  Supp.  89,  93; '  affirmed,  119  N.  Y.  652,  23  N.  E.  1150;  Reed 

6  Barton  v.  Ashe,  18  App.  Div.  501,  46  N.  Y.  Supp.  126;  Matherson 
v.  Belden,  14  App.  Div.  519,  43  N.  Y.  Supp.  888;  Bendix  v.  Ayers,  21 
App.  Div.  570,  48  N,  Y.  Supp.  211 ;  Dodd  v.  Dreyfus,  17  Hun,  600; 
De  Witt  v.  Monio,  46  App.  Div.  533,  61  N.  Y.  Supp.  1046;  Lane  &  Co. 
v.  United  Oil  Cloth  Co.,  103  App.  Div.  378,  92  N.  Y.  Supp.  1061 ; 
Davis  V.  Keyes,  38  N.  Y.  94;  Michelin  Tire  Co.  v.  Robbins,  173  App. 
Div.  955,  159  N.  Y.  Supp.  256;  Colgrove  v.  Tallman,  67  N.  Y.  95,  23 
Am.  Rep.  90;  Regester  v.  Dodge  (C.  C.)  6  Fed.  6;  Hart  v.  Alexander, 

7  C.  &  P.  746;  Id.,  2  M.  &  W.  484. 

[3]  Partnership  Law  (Laws  1919,  c.  408),  §  67,*  which  is  but  a 
codification  of  the  law  as  heretofore  laid  down,  states:  (2)  A  partner 
is  discharged  from  any  existing  liability  upon  the  dissolution  of  the 
partnershi(>  by  an  agreement  to  that  eflfect  betweai  himself,  the  part- 
nership creditor  and  the  person  or  partnership  continuing  the  business ; 
and  such  agreement  may  be  inferred  from  the  course  of  dealing  be- 
tween the  creditor  having  knowledge  of  the  dissolution  and  the  person 
or  partnership  continuing  the  business.  It  thus  appears  from  the 
amended  complaint  in  this  action  that  there  was  an  employment  of  the 
original  firm  of  Gay  &  Sturgis  by  plaintiff  as  his  stockbrokers,  dealings 
with  such  firm  until  December  31,  1911,  on  which  date  said  firm's 
statements  received  by  plaintrff  showed  that  they  should  have  had  in 
their  possession  or  imder  their  control  securities  of  plaintiff  of  the 
value  of  $266,552,  and  that  plaintiff  owed  such  firm  at  such  time  $33,- 
723.42  for  advances  in  the  execution  of  plaintiff's  orders.  These  se- 
curities, of  course,  were  collateral  for  such  advances.  An  account  stat- 
ed on  December  31,  1911,  is  thus  alleged.  On  this  date  the  plaintiff 
claims  the  original  firm  of  Gay  &  Sturgis  was  dissolved,  and  the  busi- 
ness was  continued  by  the  defendants  Gay,  Sturgis,  and  Hall  under 
the  same  name  of  Gay  &  Sturgis.  It  further  appears  that  the  new  firm 
continued  in  possession  of  the  plaintiff's  securities  alleged  to  have  been 
on  December  31,  1911,  in  the  possession  or  under  the  control  of  the 

1  Reported  in  full  In  the  New  Tork  Snpplement ;  reported  as  a  memoran- 
doni  decision  withctit  opinion  in  49  fion;  QOa 

>  Consol.  Laws,  c.  39. 
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old  firm  of  Gay  &  Sturgis.  It  also  appears  that  between  January  9 
and  August  1,  1912,  tiie  new  firm  of  Gay  &  Sturgis  sold  and  converted 
into  other  stock  certain  shares  of  stock  belonging  to  plaintiiF,  the  pro- 
ceeds and  surplus  of  which  were  credited  to  plaintiff's  indebtedness  to 
the  new  firm  of  Gay  &  Sturgfs.  It  is  then  alleged  that  the  balance  of 
such  securities,  which  should  have  been  in  the  possession  or  control  of 
said  new  firm  on  May  2,  1914,  the  date  of  the  filing  of  an  involuntary 
petition  in  bankruptcy  against  the  new  firm  of  Gay  &  Sturgis,  were  rea- 
sonably worth  $234,172.  The  receipt  is  then  alleged,  after  May  22, 
1914,  of  certain  shares  of  plaintiff's  stock  and  the  proceeds  of  the  sale 
of  certain  other  share3  of  stock. 

We  thus  find  that  from  the  sale  of  plaintiff's  securities  by  the  new 
firm  of  Gay  &  Sturgis  the  sums  of  $10,377.97  and  $1,784  were  realized, 
and  the  indebtedness  of  plaintiflf  reduced  to  $21,561.45.  From  sales 
and  returns  of  stodc  it  appears  that  after  May  22,  1914,  $8,00^.28  was 
realized  by  plaintiff.  Adding  the  balance  of  indebtedness  and  the  last 
total  amount  received  and  deducting  the  balance  from  $234,172,  we 
have  $204,601.27,  the  amount  for  which  plaintiff  sues.  The  contract 
of  employment  of  the  original  firm  as  plaintiff's  brokers  was  determina- 
ble at  will.  It  determined  on  the  dissolution  of  such  firm  on  notice  to 
plaintiff.  Hodgson  then,  on  the  dissolution  of  the  old  firm,  ceased  to 
act  as  the  plaintiff's  agent  in  further  stock  dealing.  His  liability  on 
such  date  was  for  obligations  secured ;  that  is,  to  account  and  pay  over 
as  a  member  of  such  firm  the  securities  of  plaintiff  and  the  balance  due. 
On  the  date  of  the  firm's  dissolution  the  remaining  partners  continued 
the  business  for  the  purpose  of  winding  up  the  affairs  of  the  old  part- 
nership. Plaintiff  and  the  new  firm  could  not  go  on  dealing  on  new 
orders  on  Xhe  faith  of  plaintiff's  securities  as  margin,  so  as  to  bind 
Hodgson.  An  account  stated  was  made  on  December  31,  1911.  There 
is  no  allegation  that  the  amount  due  plaintiff  was  not  on  hand  at  such 
time,  nor  any  allegation  of  any  insolvency  of  the  defendants.  A  cause 
of  action  against  Hodgson,  if  any,  arose  in  plaintiff's  favor  only  on  the 
date  of  the  dissolution  of  the  old  firm,  on  whatever  date  that  might 
have  been.  He  was  not  obliged  after  such  date  to  further  continue  to 
act  as  plaintiff's  broker,  except  so  far  as  to  account  for  sectirities  and 
money  due  up  to  that  time. 

[4]  But  plaintiff  knew  of  the  dissolution  of  the  old  firm,  knew  of  the 
continued  possession  by  the  new  firm  of  his  securities,  and  thereafter 
proceeded  to  deal  with  such  new  firm.  The  debt  of  plaintiff^,  which  the 
new  firm  assumed,  was  reduced  by  sales  and  transactions  by  the  new 
firm  with  plaintiff's  knowledge.  New  orders  were  taken  and  contracts 
entered  into  by  the  new  firm,  which  affected  the  indebtedness  and  die 
x:ollateral  securities  and  the  liability  of  Hodgson  as  it  existed  on  De- 
cember 31,  1911.  It  was  the  new  firm  which  should  have  had  in  its 
possession  on  May  22,  1914,  $234,172  worth  of  securities  belonging  to 
plaintiff,  as  plaintiff  alleges.  The  plaintiff  after  the  dissolution  of  the 
old  firm  dealt  with  the  new  firm,  relying  on  its  responsibility  only.  The 
facts  alleged  in  the  amended  complaint  fairly  show  that  the  plaintiff 
on  the  old  firm's  dissolution  released  Hodgson,  and  thereafter  relied 
entirely  on  the  new  firm  as  his  brokers.    It  was  a  valuable  considera- 
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tion  and  benefit  to  plaintiff  to  have  his  indebtedness  continued  after  the 
dissolution  of  the  old  firm,  and  to  have  the  new  firm  take  over  such  in- 
debtedness with  the  securities  as  margin.  There  was  a  consideration 
when  Hodgson  turned  over  to  the  new  firm  the  collateral  securities  and 
parted  with  his  lien  thereon  for  the  indebtedness. 

[6,  6]  It  is  evident  that  the  account  stated  was  assumed  with  plain- 
tiff's consent  and  to  his  advantage  by  the  new  firm,  and  Hodgson  was 
thus  released  from  all  Kability  to  plaintiff.  This  fairly  appears  from 
the  amended  complaint,  regardless  of  the  defenses  in  Hodgson's  an- 
swer, which  defenses  go  to  substantiate  and  corroborate  in  this  respect 
the  allegations  of  the  amended  complaint  and  the  inference  that  may 
be  legitimately  drawn  therefrom.  In  my  opinion  the  amended  com- 
plaint does  not  state  a  cause  of  action  against  the  defendant  Hodgson. 
But,  even  if  it  does,  the  separate  defenses  sure  sufficient  in  law,  and 
if  the  facts  alleged  therein  arc  proved  they  would  constitute  good  de- 
fenses to  any  cause  of  action  set  up  in  the  complaint  as  against  Hodg- 
son. On  these  motions  the  facts  alleged  in  the  answer  must  be  taken 
as  true. 

The  motion  to  overrule  the  demurrer  is  denied,  with  $10  costs.  The 
motion  for  judgment  dismissing  the  amended  complaint  is  granted, 
with  $10  costs.    Settle  order  on  notice. 

Ordered  accordingly. 


(201  AM).  Dlv.  787) 

PEOPLE  tx  rtl.  ARCHITECTS'  OFFICES,  Ino.,  v.  ORMOND  tt  at..  Board  of 
Assesioro  of  City  of  Now  York. 

(Supreme  Covert,  Ai^)eUate  Dtvlsion,  First  Department    June  Id,  1922.) 

1.  Emlneit  domain  49»I0I(I)«-Abuttlng  property  ownor  hat  m  coattltutlonal 

right  to  damagoo  for  ohango  of  street  grade. 

An  owner  of  property  abutting  on  a  street  lias  no  constitutional  right 
to  compensation  for  damages  caused  by  a  change  in  the  street  grade. 

2.  Eminent  domain  4^=971— Right  to  damages  for  change  of  otreot  grade  can  be 

limited  by  Legislature. 

Since  the  owner  of  property  abutting  on  a  street  can  recover  damages 
resulting  from  change  in  the  street  grade  only  If  they  are  expressly  au- 
thori:^ed  by  the  Legislature,  it  was  competent  for  the  Legislature  to 
place  such  limitations  on  the  right  to  recover  such  damages  as  It  saw 
fit,  and  the  provision  of  Greater  New  York  CJharter,  §  951,  as  amended  by 
Laws  1918,  c.  ei9,  §  4,  limiting  the  right  to  recover  sudb  damages  to 
cases  where  the  abutting  owner  had  erected  a  building  In  conformity  to 
the  grade  of  the  street,  as  then  legally  established,  was  valid. 

3.  Eminent  domain  ^s»10l(l)— When  street  grade  has  been  ettabllshed,  no  dam- 

ages reeoverable  for  subsequent  change,  unless  building  complies  with  former 
established  grade. 

Even  if  the  amendment  of  Greater  New  York  (barter,  |  951,  by  Laws 
1918,  c.  619,  §  4,  omitting  the  provisions  ot  the  prior  enactment*  sp^fyinr 
when  a  street  grade  should  be  deemed  established,  repealed  that  provision, 
the  establishment  of  the  grade  is  determined  by  sections  441  and  442  of 
the  charter,  and,  when  it  has  been  established  In  the  manner  therein  pro- 
vided, no  damages  can  be  recovered  for  injuries  by  a  subsequent  change 
in  the  street  grade^  unless  the  building  had  been  erected  in  conformity  to 
the  grade  legally  established  at  the  time  of  ita  erection. 

^s^For  other  cases  see  same  topic  A  KET-NUMBEHfl  In  All  Key-Numbered  Digesti  ft  Indexes 
194  N.Y.S.-«6 


Digitized  by 


Google 


882  194  NBW  XOBE  SUPPLBMBNT  (Sup.  Ct 

Appeal  from  Special  Term,  New  York  County, 

Mandamus  by  the  People,  on  relation  of  the  Architects'  Offices, 
Inc.,  a  domestic  corporation,  against  William  C.  Ormond  and  others, 
constituting  the  Board  of  Assessors  of  the  City  of  New  York,  to  require 
the  defendants  to  determine  the  damages  caused  to  the  relator's  build- 
ing, known  as  101  Park  avenue,  borough  of  Manhattan,  New  York, 
by  the  construction  of  a  viaduct  in  the  middle  of  Park  avenue  between 
Fortieth  street  and  the  Grand  Central  Terminal,  at  the  northerly  line 
of  Forty-Second  street,  and  to  make  an  award  therefor.  From  an  or- 
der granting  relator's  motion  for  peremptory  mandamus,  defendants 
appeal.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Charles  J.  Nehr- 
bas,  of  New  York  City,  of  counsel),  for  appellants. 

Deering  &  Deering,  of  New  York  City  (James  R.  Deering,  of  New 
York  City,  of  counsel,  and  James  J.  Dunn,  of  New  York  City,  on  the 
brief),  for  respondent. 

LAUGHLIN,  J.  The  petitioner  is  the  owner  of  premises  at  the 
northeasterly  corner  of  Park  avenue  and  Fortieth  street,  having  a 
frontage  on  Park  avenue  of  98  feet  9  inches,  and  on  Fortieth  street  of 
151  feet.  In  or  about  the  year  1853,  Park  avenue  was  opened,  and  it 
has  been  improved  and  used  as  a  public  street,  with  a  paved  carriage- 
way, curbing,  and  sidewalks.  On  the  2d  of  April,  1912, 4he  mayor  ap- 
proved a  resolution  adopted  by  the  board  of  estimate  and  apportion- 
ment changing  the  grade  of  the  middle  of  the  street  as  it  then  existed, 
with  a  view  to  providing  a  carriageway  passing  over  Forty-First  and 
Forty-Second  streets,  and  connecting,  around  the  Grand  Central  Sta- 
tion, with  Park  avenue  to  the  north ; 'but  there  was  no  physical  change 
made  in  the  grade  of  the  street  to  carry  that  contemplated  improvement 
into  effect  until  after  the  ^ade  was  again  changed  by  a  resolution 
adopted  by  the  board  of  estimate  and  apportionment  and  approved  by 
the  mayor  on  the  21st  of  June,  1918. 

After  the  adoption  of  the  change  of  grade  in  1912,  and  on  the  16th 
of  July  that  year,  the  relator  filed  plans  for  the  erection  of  a  new  16- 
story  building  on  its  said  premises.  The  plans  were  ^approved,  and  it 
proceeded  with  the  erection  of  the  building,  which  Was  completed  on 
the  6th  of  January,  1914.  The  change  of  the  legal  grade  in  1912  did 
not  affect  the  grade  of  the  sidewalks,  or  of  the  curbs,  or  of  the  car- 
riageway at  the  sides  of  the  street,  and  contemplated  only  the  erection 
of  a  viaduct  42  feet  in  width,  leaving  27  feet  of  carriageway  on  either 
side.  If  the  construction  of  the  viaduct  had  been  commenced,  or  even 
*  completed,  prior  to  the  filing  of  the  plans  for  the  erection  of  the  build- 
ing, it  does  not  appear  that  the  relator's  plans  for  the  erection  of  its 
building  would  have  been  required  to  be  or  would  have  been  any  dif- 
ferent from  those  pursuant  to  which  the  building  was  erected.  So 
far  as  concerns  any  damages  to  the  relator's  premises  or  building,  it 
is  not  claimed  that  the  change  of  the  legal  grade  in  1918  from  the  grade 
established  in  1912,  or  the  construction  of  the  viaduct  pursuant  tfiereto, 
instead  of  according  to  the  grade  of  1912,  had  any  material  effect 
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The  relator  filed  a  claim,  under  section  951  of  the  Greater  New  York 
Charter,  with  the  board  of  assessors,  pursuant  to  an  advertisement  for 
claims  by  the  said  board  after  the  construction  df  the  viaduct.  ^  Its 
claim  was  predicated  on  the  changes  of  grade  made  by  the  resolutions 
of  the  board  of  estimate  and  apportionment  in  1912  and  1918,  and  on 
the  erection  of  its  building  in  1914.  The  relator  presented  to  the  board 
of  assessors  evidence  tending  to  show  that,  by  the  construction  of  the 
viaduct,  it  sustained  damages  to  the  extent  of  upwards  of  $100,000, 
and  in  opposition  thereto  the  city  presented  evidence  that  the  damages 
caused  to  the  petitioner's  premises  and  improvements  by  reason  of  the" 
construction  of  the  viaduct  were  not  more  than  about  $10,000.  The 
board  made  certain  awards  to  other  property  owners,  but  disallowed 
the  claim  of  tihe  relator.  This  proceeding  was  then  instituted.  The 
provisions  of  section  951  of  the  charter,  so  far  as  here  material,  as 
they  existed  when  the  resolution  changing  the  grade  was  adopted  in 
1912,  were  as  follows : 

''After  tbe  taking  effect  of  tbls  act  there  shaU  be  no  liabnity  to  abutting 
owners  for  originally  establishing  a  grade;  nor  anj  liability  for  changing  a 
grade  once  established  by  lawful  authority,  except  where  the  owner  of  the 
abutting  property  has  subsequently  to  such  establishment  of  grade  built  upon 
or  otherwise  Improved  the  property  in  conformity  with  enich  established  grades 
and  such  grade  is  changed  after  such  buildings  or  improvements  have  been 
made.  In  such  cases  damages  occasioned  by  such  change  of  grade  to  such 
buildings  and  improvements  shall  be  ascertained  and  assessed  in  connection 
with  and  as  a  part  of  the  expenses  of  grading  or  otherwise  improving  the 
Street  or  avenue  in  conformity  with  the  grade  as  changed  A  grade  shall  be 
deemed  established  by  lawful  authority  within  the  meaning  of  this  section 
where  It  was  origlnaHy  adopted  by  the  action  of  the  public  authorities,  or 
Where  the  street  or  avenue  has  been  used  by  the  public  as  of  right  for  twenty 
years,  and  had  been  improved  by  the  public  authority  at  the  expense  of  the 
public  or  of 'the  abutting  owners.  All  laws  inconsistent  herewith  are  hereby 
repealed.  In  case  the  grade  of  any  such  street  shall  be  changed,  and  the  same 
shall  have  been  regulated  and  graded  according  to  the  new  grade,  after  tbe 
certificate  of  the  cost  of  such  regulating  and  grading  shall  have  been  received 
by  the  iMwrd  of  assessors,  it  shall  be  the  duty  of  the  said  board  to  cause  to 
be  published  in  tbe  'City  iBeeord'  and  the  corporation  newspapers,  for  at  least 
ten  days  successively,  a  notice  which  shall  contain  a  request  for  aU  persons 
claiming  to  have  been  injured  by  the  said  change  of  grade  to  present  in  writ- 
ing, to  the  secretary  of  the  board  of  assessors,  their  claims,  specifying  a 
place  where  and  a  time  when  the  said  board  will  receive  evidence  and  testl- 
mony  of  the  nature  and  extent  of  such  injury.  After  hearing  and  consider- 
ing the  said  testimony  and  evidence  the  board  of  assessors  shaU  make  such 
awards  for  such  loss  and  damage,  if  any,  as  it  may  deem  proper.  The 
amount  of  the  said  awards  shall  be  included  in  the  assessment  for  the  regu- 
lating and  grading  of  the  street  in  question,  as  a  part  of  the  expense  there- 
of, and  the  said  award,  and  the  proceedings  of  the  assessors  in  relation  there- 
to, shall  be  subject  to  review  by  the  board  of  revision  of  assessments."  Laws 
1901,  c.  466,  I  951. 

This  section  was  amended  by  chapter  483  of  the  Laws  of  1912,  after 
the  adoption  of  the  resolution  changing  the  grade  in  1912,  and  before 
the  relator  erected  the  building,  by  merely  omitting  from  the  second 
sentence  thereof  the  words  "subsequently  to  such  establishment  of 
grade,"  and  by  adding  to  the  end  of  the  section  the  following  words : 

"This  section  shall  be  applicable  to  any  and  all  claims  for  damages  for 
change  of  grade  now  pending  before- tl^e  board  of  assessors  in  the  city  of  New 
York,  and  not  heretofore  condrmed." 
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Manifestly  that  amendment  did  not  affect  die  claim  of  the  relator, 
and  therefore  it  is  unnecessary  to  consider  the  object  or  effect  thereof. 

By  chapter  537  of  the  Laws  of  1915  the  section  was  amended  by 
eliminating  the  provisions  with  respect  to  what  should  constitute  the 
establishment  of  the  grade.  The  phraseology  of  the  provision  confer- 
ring the  right  to  damages  was  also  changed  by  that  amendment,  and  by 
chapter  516  of  the  Laws  of  1916,  and  by  chapter  619  of  the  Laws  of 
1918,  prior  to  the  adoption  of  the  change  of  grade  in  1918,  and  to  the 
construction  of  the  viaduct  pursuant  thereto.  The  provisions  of  the 
section  as  amended  in  1918,  upon  which  the  relator  relies,  are  quoted 
in  the  petition  to  the  court  herein,  as  follows: 

"An  abutting  owner  who  bas  built  upon,  or  otherwise  improved  bis  prop- 
erty in  conformity  with  the  grade  of  any  street  or  avenue  established  by 
la\vful  authority,  and  such  grade  is  changed  after  such  buildings  or  im- 
provements have  been  erected,  and  the  lessee  thereof,  shall  be  entitled  to 
damages  for  such  change  of  grade.  *  *  *  Except  as  herein  provided. 
there  shall  be  no  liability  for  originally  establishing  a  grade  or  for  chang- 
ing an  established  grade.  Damages  to  such  buildings  and  Improvements 
shall  be  ascertained  and  assessed  by  the  board  of  assessors  in  the  manner 
hereinafter  provided.  * .  *  *  When  any  street  shall  have  been  regulated 
and  graded,  it  shall  be  the  duty  of  1»he  board  of  assessors,  After  the  certifl- 
cate  of  the  completion  and  acceptance  by  the  city  authorities  in  charge  of 
the  work  of  such  grading  shall  have  been  received  by  it,  to  cause  to  be  pub- 
lished in  the  *City  Record'  and  the  corporation  newspapers,  twice  a  week 
for  four  successive  weeks,  a  notice  to  all  persons  claiming  to  have  been  in- 
jured by  the  physical  grading  of  such  street  to  present  their  daims,  in 
writing,  to  the  board  of  assessors.  Said  notice  shall  specif^  a  place  where 
and  a  time  when  the  said  board  will  receive  evidence  and  testimony  of  the 
nature  and  extent  of  such  injury.  ♦  •  ♦  After  hearing  and  considering 
the  said  testimony  and  evidence,  and  after  viewing  and  inspecting  the  prop- 
erty claimed  to  have  been  Injured,  the  board  of  assessors  shall  make  such 
awards  for  such  loss  and  damage,  if  any,  as  it  may  deem  proper.  No  award 
shall  be  made,  In  any  case  arising  a*fter  the  taking  effect  of  this  act,  tmless 
a  claim  in  writing  therefor  shall  have  been  filed  with  the  board  of  assessors 
within  ninety  days  after  the  grading  shall  have  been  completed  and  ac- 
cepted by  the  dty  authorities  in  charge  of  the  work.*^ 

[1]  The  learned  counsel  for  the  appellants  contends  that  the  claim 
of  the  relator  does  not  come  within  the  statute,  and  that  therefore  it 
was  properly  disallowed  by  the  assessors.  In  condemnation  proceed- 
ings for  the  purpose  of  acquiring  lands  for  opening  streets,  in  ac- 
cordance with  maps  previously  filed,  pursuant  to  law,  it  has  been  held 
that  section  980  of  the  charter,  as  amended  by  chapter  394  of  the  Laws 
of  1909,*  which  authorized  the  commissioners  to  make  a  just  and  equi- 
table assessment  of  the  loss  and  damages  that  would  accrue  to  the 
owner  of  abutting  property  in  ccMisequence  of  the  intended  regulation 
of  the  street,  and  like  statutes,  authorized  such  awards,  notwithstand- 
ing the  fact  that  the  buildings  were  erected  after  the  Sling  of  the  map, 
provided  they  were  erected  in  good  faith  in  order  to  enable  the  owner 
to  use  his  property,  where  the  condemnation  proceeding  was  not 
promptly  instituted  after  the  filing  of  the  map.  Matter  of  City  of  New 
York  (West  172d  St.)  167  App.  Div.  807, 153  N.  Y.  Supp.  128;  People 
ex  rel.  Bennett  v.  Dickey,  148  App.  Div.  663,  133  -N.  Y.  Supp.  221. 
See,  also,  Forster  v.  Scott,  136  N.  Y.  577,  32  N.  E.  976,  18  L.  R.  A 
543.    The  relator  relics  principally  on  these  authorities. 

^  Since  amended  by  Ltaws  1920.  c.  786. 

•  Repealed  br  Lawg  1915.  o.  606.  H  1*  t.  6ti  QiWter  New  ToiK  Charter.  i|  1001.  I<n0,  as 
added  by  Laws  1915.  c  606. 
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I  am  of  opinion  that  they  are  not  in  point,  for  it  was  held  in  Forster 
V.  Scott,  supra,  that  an  owner  could  not  be  deprived  of  the  use  of  his 
property  indefinitely  pending  the  institution  of  a  condemnation  pro- 
<:eeaing,  after  the  filing  of  such  a  map,  and  the  statutes  considered  in 
those  decisions  merely  regulated  the  making  of  just  compensation  to 
•which  owners  were  entitled  under  the  Constitution.  Art.  1,  §  6.  Here 
the  relator  has  no  constitutional  right  to  recover  damages  for  this 
change  of  grade  (Sauer  v.  New  York,  90  App.  Div.  36,  85  N.  Y.  Supp. 
636,  affirmed  180  N.  Y.  27,  72  N.  E.  579,  70  L.  R.  A.  717 ;  Id.,  206  U. 
vS.  536,  27  Sup.  Ct.  686,  51  L.  Ed.  1176),  and  it  is  only  entitled  to  such 
damages  as  have  been  expressly  authorized  by  the  Legislature. 
.  [2]  It  was  therefore  entirely  competent  for  the  Legislature,  in  au- 
thorizing claims,  to  place  such  limitations  thereon  as  it  saw  fit,  and 
consequently  it  was  perfectly  proper  for  it  to  provide  that  any  owner, 
building  on  his  property  after  the  grade  of  the  gtreet  upon  which  the 
property  abutted  had  been  legally  established,  must,  if  he  wished  to 
claim  damages,  build  according  to  the  legally  established  grade,  re- 
gardless of  whether  the  street  had  been  actually  graded  in  accordance 
therewith  or  not,  and  tiiat,  in  the  event  of  a  subsequent  change  in  the 
grade  of  the  street,  he  should  have  no  damages  unless  he  originally 
built  according  to  the  legally  established  grade,  and,  even  in  that  event, 
that  his  damages  should  be  estimated  on  the  basis  of  the  eflFect  of  tlie 
change  of  grade  upon  the  market  value  of  his  property  as  thus  im- 
proved. That  is  the  rule  that  has  been  applied  in  similar  cases.  Peo- 
ple ex  rel.  Sciarillo  v.  Hennessy,  152  App.  Div.  944,  137  N.  Y.  Supp. 
1137,  affirmed  206'  N,  Y.  740,  100  N.  E.  1132;  People  ex  rel.  Weiser 
V.  Tucker,  175  App.  Div.  976,  162  N.  Y.  Supp,  1139,  affirmed  220  N. 
Y.  594,  lis  N.  E.  1048. 

In  People  ex  rel  Sciarillo  v,  Hennessy,  supra,  the  grade  of  the 
street  was  established  by  the  filing  of  a  map  in  1889,  and  this  was 
changed,  but  not  materially,  by  the  filing  of  another  map  in  1910.  The 
relator  built  upon  his  property  in  1891  jaccording.  to  the  natural  sur- 
face grade  of  the  stre.et,  as  it  had  been  used  as  a  public  street  for  up- 
wards of  20  years.  There  was  no  opinion  in  the  Court  of  A4)peals,  or 
by  this  court,  which  affirmed  on  People  ex  rel.  Flaxman  v.  Hennessy. 
149  App.  Div.  927,  134  N.  Y.  Supp.  1142,  and  74  Misc.  Rep.  166,  134 
N.  Y.  Supp.  145,  affirmed  on  opinion  below  sub  nom.  People  ex  rel. 
Massolles  v.  Hennessy,  149  App.  Div.  952,  134  N.  Y.  Supp.  1143 ;  but 
the  court  at  Special  Term  wrote  an  opinion,  in  which  it  was  held  that, 
in  building,  the  relator  was  obliged  to  conform  to  the  grade  as  shown 
by  the  map  filed,  notwithstanding  the  fact  that  the  street  had  not  been 
improved  and  graded  in  accordance  therewith,  and,  not  havmg  done  so, 
he  was  not  entitled  to  damages  under  section  951  of  the  charter,  and 
Effinger  v.  Hennessey,  decided  by  Mr.  Justice  Crane  at  Special  Term, 
who  wrote  an  opinion  to  the  same  eflfect,  reported  in  the  New  York 
Law  Journal,  June  8,  1912,  was  cited  and  followed. 

In  People  ex  rel.  Weiser  v.  Tucker,  supra,  neither  this  court  nor 
the  Court  of  Appeals  wrote  an  opinion,  but  an  opinion  was  written 
•  at  Special  Term  to  the  effect  above  stated,  and  is  n^orted  in  the  New 
York  Law  Journal  for  April  13,  1916.  In  that  c^se  the  gra4e  of  the 
street  was  established  by  the  filing  of  a  map  in  18P5,  £^nd,in  1901  the 
relator  erected  a  building  onhis  premises  some  aix  JTeet  abo?fe^the,grade 
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established  by  the  map.  The  opinion  shows  that  the  court  at  Special 
Term  held  that  the  relator  was  not  entitled  to  any  damages  under  sec- 
tion 951  of  the  charter,  for  the  reason  that  he  neither  built  according 
to  the  legal  grade  nor  prior  to  tlie  establishment  thereof. 

[3]  The  learned  counsel  for  the  relator  argues  generally  that  the 
present  statute,  with  the  provisions  relating  to  what  constitutes  the 
establishment  of  a  grade  eliminated,  requires  a  different  construction, 
and  that  the  decisions  to  which  reference  has  been  made  are  no  longer 
controlling.  With  those  provisions  omitted,  there  still  remain  the  pro- 
visions of  section  442  of  the  charter  (as  amended  by  Laws  1903,  c- 
409,  Laws  1913,  c.  329,  and  Laws  1917,  c.  632)  authorizing  the  estab- 
lishment and  change  of  grades,  and  of  section  441  prescribing  what 
length  of  user  shall  constitute  the  establishment  of  a  grade  without 
formal  action. 

While  section  951  contained  a  specific  definition  as  to  what  consti- 
tuted the  establishment  of  a  grade,  those  provisions  were  deemed  ex- 
clusive, and  it  was  held  that  section  441  was  inapplicable.  People  ex 
rel.  Flaxman  v.  Hennessy,  supra.  The  relator  also  relies,  in  this 
connection,  on  the  decisions  holding  that  the  damages  do  not  accrue 
until  tiie  actual  physical  change  of  grade  ^People  ex  rel.  Bennett  v. 
Dickey,  supra);  but  I  think  those  authorities  are  not  controlling  on 
the  point  now  under  consideration,  which  is^  not  when  damages  al- 
lowed by  statute  accrue,  but  whether  the  right  to  any  damages  has  been 
conferred  by  the  Legislature. 

I  am  also  of  opinion  that  there  is  another  ground,  not  argued,  but 
upon  which  it  might  well  be  ar|;ued  that  the  relator  is  not  entitled  to 
daipages.  It  is  to  be  borne  in  mmd  that  this  statute  does  not  give  dam- 
ages to  abutting  owners  for  a  mere  change  of  grade  by  which  the  sur- 
face of  the  street  is  taken  below  or  above  the  surface  of  their  premises. 
If  the  relator's  premises  had  not  been  built  upon,  it  is  quite  clear  that 
it  would  have  ho  standing  to  claim  damages.  The  purpose  of  the 
statute,  therefore,  was  to  provide  for  awarding  damages  sustained  by 
an  abutting  owner  in  consequence  of  a  change  in  the  grade  of  the  stree't 
after  he  has  improved  his  property,  relying  upon  the  legally  established 
grade  at  the  time  of  making  the  improvements,  and  on  that  theory  the 
relator,  I  think,  sustained  no  damages  in  any  event;  for,  as  already 
observed,  the  change  of  grade  in  the  middle  «f  the  street  in  no  man- 
ner affected  the  grade  with  respect  to  which  the  premises  could  be 
economically  and  advantageously  improved.  In  other  words,  .it  is 
quite  evident  that  the  relator's  damages  would  be  the  same,  whether 
or  not  it  had  erected  the  building,  and  the  Legislature  has  not  pro- 
vided for  the  allowance  of  such  damages. 

Since,  however,  this  point  has  not  been  argued,  and  the  evidence 
with  respect  to  the  damages  is  not  in  the  record,  these  observations 
are  not  to  be  deemed  a  decision  on  the  point,  and  it  will  be  left  opdi 
for  future  consideration.  As  already  stated,  it  appears  that  some 
awards  have  been  made,  and  that  also  appears  by  a  decision  of  this 
court  in  103  Park  Avenue  Co.  v.  Exchange  Buffet  Corporation,  200 
App.  Div.  Ill,  192  N.  Y.  Supp.  808;  but  that  decision  mvolved  only 
the  ownership  of  the  awards  made. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied;  with  $10  costs.    All  concur. 
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PEOPLE  V.  FiSHMAN. 

(Court  of  General  Sessions,  New  York  County.    June,  1922.) 

I.  Laroeiy  ^=:930( I)— Indictment  must  reasont^ly  describe  property  If  possible. 

A  defendant  charged  with  grand  larceny  is  entitled  to  a  reasonable  de- 
scription of  the  property  alleged  to  have  been  stolen,  where  posaiblCL 
i.  Indlotmeat  and  Information  ^s>ia*l«dlotment  held  not  to  deserlira  the  property 
sulBcisntly,  In  view  of  minutes  of  grand  jury  showing  failure  to  examine 
witnesses  witii  reference  tlieretQ. 

An  indictment,  alleging  that  defendant  stole  from  named  concern  "a 
quantity  of  cloth  of  an  amount  and  description  to  the  grand  jury  afore- 
said unknown,  and  of  (he  yalue  of  $7,000,  and  a  number  of  machines,  of  a 
number  and  description  to  the  said  grand  Jury  likewise  unknown,  and 
of  the  value  of  $2,500,'*  held  insufficient  for  failure  to  more  definitely  de- 
scribe the  property  stolen,  in  view  of  the  minutes  of  the  grand  Jury,  show- 
ing that  the  witnesses  before  the  grand  Jury  had  not  been  examined  in 
effort  to  elicit  the  amount  and  description  of  the  property. 
>3.  Indietment  and  Information  #s»l (^Indictment  dismiased, '  wtiers  there  was  m 
competent  evidence  before  grand  Jury  of  the  value  of  tbe  property. 

Indictment  charging  that  defendant  stole  goods  valued  at  a  specified 
amount  will  be  dismissed,  where  the  minutes  of  the  grand  Jury  show 
that  there  was  no  competent  evid^ice  before  the  grand  Jury  of  the  value 
oi  the  property. 
4.  Larceny  es>4a-*That  defendant  proponed  oeaspirsey  ts  cheat  oflloar  of  oor* 
poration  not  admissible  to  prove  theft  from  corporation. 

Testimony  that  defendant  proposed  to  witness  a  scheme  whereby  the 
defendant  and  the  witness  and  a  third  party  were  to  enter  into  a  con- 
spiracy to  cheat  the  secretary  and  one  of  the  owners  of  a  corporation 
held  not  admissible  to  prove  that  defendant  stole  goods  from  the  cor- 
poration. 

Louis  Fishman  was  indicted  for  grand  larceny  in  the  first  degree. 
On  motion  to  dismiss  indictment  Indictment  dismissed,  with  leave  to 
district  attorney  to  resubmit  the  matter  to  another  grand  jury. 

Joab  H.  Banton,  Dist  Atty.,  of  New  York  City  (Felix  C.  Benvenga, 
of  New  York  City,  of  counsel),  for  the  People. 
Samuel  Falk,  of  New  York  City,  for  defendant. 

NOTT,  J.  The  indictment  alleges  that  the  defendant  on  the  7th 
day  of  January,  1922,  stole  from  a  certain  corporation,  called  Herman 
&  Fishman,  Inc.,  "a  quantity  of  cloth,  of  an  amount  and  description  to 
the  grand  jury  aforesaid  unknown,  and  of  the  value  of  $7,000,  and  a 
number  of  machines,  of  a  number  and  description  to  the  said  grand 
jury  likewise  unknown,  and  of  the  value  of  $2,500."  It  appears  tlmt  the 
defendant  was  the  treasurer  of  the  company,  and  that  between  the 
day  in  question  and  January  9th  certain  property  of  the  company  dis- 
appe^ed,  and  the  defendant  stated  to  the  other  officers  that  he  had  sold 
the  sine  to  his  father-in-law.  There  is  also  the  evidence  of  a  truck- 
man, who  testified  that  on  the  7iii  day  of  January,  1922,  at  the  defend- 
ant's request,  he  removed  two  loads,  consisting  of  some  •machines, 
woolens,  and  silk«  to  427  Fourth  avenue.  There  is  nothing,  in  the  tes- 
timony, however,  that  ^hows  that  the  defendant's  father-in-law  was 
at  that  address. 

^SpFor  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indeie* 
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[1,  2]  The  indictment  must  be  dismissed  for  the  following  reasons: 
First.  The  defendant  is  entitled  to  a  reasonable  description  of  the  prop- 
erty alleged  to  have  been  stolen  where  that  is  possible.  The  indict- 
ment alleges  that  the  amount  and  description  of  this  property  is  un- 
known to  the  grand  jury,  but  the  reason  that  it  is  unknown  is  that  no 
description  of  it  was  elicited  from  the  witnesses. 

[3]  Second.  There  is  no  competent  evidence  before  the  grand  jury 
of  the  value  of  the  property.  The  witness  Herman,  who  was  president 
of  the  company  and  who  is  in  the  clothing  business,  was  asked  what  the 
value  of  the  machinery  was,  and  stated  that  it  was  $9,500.  He  gave 
no  testimony  whatever  as  to  the  quantity  or  quality  of  the  doth  in  the 
place,  nor  its  value.  The  indictment  alleges  that  the  value  of  the  ma- 
chinery was  $2,500  and  of  the  cloth  $7,000,  but  there  is  nothing  in  the 
testimony  before  the  grand  jury  upon  which  that  allegation  of  the  in- 
dictment could  be  based.  No  questions  were  asked  tending  in  any 
respect  to  qualify  Herman  as  an  expert  as  to  the  value  of  the  machinery 
or  to  show  that  he  had  any  knowledge  thereof. 

[4]  Third.  The  following  question  was  put  to  the  witness  Herman: 
"Did  he  [defendant]  say  anything  to  you  about  going  into  business 
with  him  and  doing  Mr.  Kessler'out  of  business?"  In  reply  thereto  the 
witness  answered  that,  about  three  months  ago,  the  defendant  proposed 
to  him  a  scheme  whereby  Herman  was  to  enter  into  a  conspiracy  with 
the  defendant  and  his  father-in-law,  the  result  of  which  would  have 
been  to  cheat  Kessler,  who  was  the  secretary  of  the  company  and  one 
of  the  owners  of  the  corporation.  This  transaction  ^ras  not  connected 
in  any  way,  either  in  point  of  time  or  method,  with  the  larceny  from  the 
corporation,  set  up  in  the  indictment.  It  was  not  competent  as  a  simBar 
transaction  under  any  of  the  well-known  exceptions  to  the  general  rule 
that  an  independent  crime  cannot  be  proved  against  a  defendant  It 
was  evidence  that  was  highly  prejudicial,  and  would  require  a  reversal 
of  a  judgment  of  conviction  if  admitted  on  the  trial. 

The  indictment  is  dismissed,  with  leave  to  the  district  attorney  to 
resubmit  to  another  grand  jury. 

Ordered  accordingly. 


ai9  Misc.  Bep.  2) 

In  rt  BRADLEY'S  ESTATE. 

(Surrogate's  Court,  Orange  County.    June  26,  1922.) 

1.  Wills  4d=s»764— "Ademption"  Is  tht  extinction  or  satieftetion  of  ieiiaoy. 

"Ademption"  Is  the  extinction  or  satisfaction  of  a  legacy  by  some  act 
of  the  testator,  which  is  equivalent  to  a  revocation  Of  the  bequest  or 
indicates  the  intention  to  revoke. 

[Ed.  Note. — ^Tor  other  definitions,  see  Words  and  Phrases,  Blrst  and 
Second  Series,  Ademption.] 

2.  Wilis  4$=s>767— Immaterial  changes  do  not  worii  ademiitlon. 

Slight  or  immaterial  changes  in  the  form  of  personalty  specifically 
bequeathed  will  not  work  an  ademption. 

^s»For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Kej-Numbered  Dif«8ta  A  iDdexea 


Digitized  by 


Google 


Sur.  Ct.)  nr  bb  bradlby's  kstatb  889 

(194N.T.S.) 

B.  Wills  ^5>7e7— Transformatioii  of  stock  of  bank  to  stock  of  sooceodlng  bank 
does  not  work  ademption. 

Transformation  of  stock  of  one  national  banking  corporation  to  the 
otock  of  another  national  banking  corporation,  organized  to  snceeed  the 
former,  does  not  wdrk  an  ademption  of  a  legacy. 
4«  Wills  <@s»494— Gift  to  wife  means  one  living  at  time  of  execution. 

Unless  there  be  something  in  the  will  to  the  contrary,  a  gift  to  the  wife 
of  a  designated  married  man  Is  a  gift  to  the  wife  existing  at  the  time  of 
the  making  of  the  will  and  not  to  one  whom  he  may  subsequently  marry. 

5.  Wills  <s=:»48l— Speolflo  legacies  speak  as  of  time  of  exeoutlon. 

As  to  specific  legacies,  the  will  speaks  as  of  the  time  of  its  ezecntlon. 

6.  Wills  ^s»48l--Codloii  held  not  to  ehanoe  specific  iegaoies. 

Where  testator  made  a  gift  to  wife  of  designated  married  man,  and 
after  execution  of  such  will  such  man  remarried,  a  codicil  thereafter  ex« 
eciited,  merely  revoking  the  appointment  of  certain  executors  and  substi- 
tuting others,  did  not  have  the  effect  of  confirming  and  republishing  the 
wOl,  so  as  to  make  the  will  speak  from  the  date  of  execotion  of  the  codicil, 
so  as  to  entitle  the  second  wife  to  the  legacy.  * 

In  the  matter  of  the  estate  of  Thomas  W.  Bradley.  Proceeding  for 
the  judicial  construction  of  portions  of  the  will.  Decree  ordered  sub- 
mitted. 

A.  S.  Embler,  of  Walden,  for  executors* 

R.  T.  Hume,  of  Walden,  for  village  of  Walden. 

J,  Mortimer  Bell,  of  Lakeville,  Conn.,  for  Mrs.  Eli  Ellis. 

SMITH,  S.  Col.  Thomas  W.  Bradley,  a  veteran  of  the  Civil  War 
and  for  many  years  the  member  of  Congress  from  this  district,  died  a 
resident  of  the  village  of  Walden,  in  this  county  on  the  30th  day  of 
May,  1920.  He  left  no  near  relatives,  and,  after  a  great  number  of 
l)equests  of  various  amounts  to  friends  and  acquaintances,  left  the 
residue  of  his  estate  to  the  village  of  Walden  for  the  purpose  of  main- 
taining a  public  building  previously  erected  by  him. 

^  The  testator  gave  and  bequeathed  to  his  housekeeper,  Mary  F.  Den- 
niston,  among  other  things,  his  stock  of  the  National  Bank  of  Walden. 
Subsequent  to  the  exeaition  of  the  will,  and  prior  to  the  death  of  the 
testator,  the  charter  of  this  corporation  expired,  and  was  not  renewed 
by  reason  of  the  refusal  of  certain  stockholders  to  give  the  necessary 
consent.  Thereupon  a  new  corporation,  known  as  the  Third  National 
Bank  of  Walden,  was  formed  with  the  same  officers  and  employees, 
which  bought  and  took  over  the  property  and  assets  of  the  National 
Bank  of  Walden.  Col.  Bradley  acted  as  the  correspondent  in  the  ap- 
plication for  the  new  charter,  and  accepted  stock  of  the  new  bank  in 
place  of  the  stock  held  by  him  in  the  old  bank,  and  which  was  ♦described 
in  his  will.  The  first  question  to  be  determined  is  whether  or  not  said 
legacy  to  Mary  F.  Denniston  lapsed  and  became  adeemed. 

The  testator,  as  above  stated,  gave  many  legacies  to  friends  and  ac- 
quaintances^ and  one  of  such  was : 

**To  Mrs.  Eli  Ellis,  Pleasant  Avenue,  Walden,  N.  Y.,  the  sum  of  five  hundred 
dollars." 

At  the  time  of  the  execution  of  the  will  on  July  31,  1908,  the  first 
wife  of  one  Eli  Ellis  was  living  at  the  address  named  with  said  Ellis. 
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On  or  about  April  4,  1913,  this  wife  died,  and  Ellis  thereafter,  and  on 
or  about  September  6,  1913,  married  again,  and  the  second  wife  now 
claims  this  legacy.  The  proof  shows  that  decedent  knew  of  the  death 
of  the  first  wife  and  of  the  marriage  of  EU  EUisto  the  claimant;  that 
he  knew  claimant  was  the  wife  of  Eli  Ellis,  residing  at  the  address 
stated,  when  he  executed  a  codicil  to  his  will  on  May  31,  1918,  and  it 
is  now  asserted  that  the  eflfect  of  the  execution  of  such  codicil  was  to 
confirm  and  republish  his  will,  including  said  legacy,  and  make  the  will 
speak  from  the  date  of  the  execution  of  such  codicil.  The  codicil  mere- 
ly revoked  the  appointment  of  certain  executors  and  substituted  others. 
The  second  question  to  ^be  determined  is  whether  or  not  said  legacy 
lapsed. 

[1-3]  Ademption  is  the  extinction  or  satisfaction  of  a  legacy  by 
some  act  of  the  testator  which  is  equivalent  to  a  revocation  of  the  be- 
quest or  indicates  the  intention  to  revoke.  Burnham  v.  Comfort,  108 
N.  Y.  535,  539,  15  N.  E.  710,  2  Am.  St.  Rep..  462.  Slight  or  immaterial 
changes  in  the  form  of  personalty  specifically  bequeathed  will  not 
work  an  ademption.  Matter  of  Howard's  Estate,  46  Misc.  Rep. 
205,  94  N.  Y.  Supp.  86;  Matter  of  Leavitt's  Estate,  86  Misc.  Rep.  609, 
148  N.  Y.  Supp.  758;  Matter  of  Adams  Estate,  90  Misc.  Rep.  254. 
152  N.  Y.  Supp,  727;  Pruyn  v.  Sears,  96  Misc.  Rep.  200,  161  N.  Y. 
^upp.  58.  The  transformation  of  state  to  national  bank  stock  is 
not  such  a  change  as  will  cause  a  legacy  of  the  former  to  fail  (May- 
nard  v.  Mechanics'  ^National  Bank  of  Philadelphia,  1  Brewst.  [Pa.] 
483),  and,  in  my  opinion,  the  tranformation  of  stock  of  one  national 
bailing  corporation  to  the  stock  of  another  national  banking  corpo- 
ration organized  to  succeed  the  former  does  not  work  an  ademption, 
and  therefore  Mary  F.  Denniston  is  entitled  to  the  stock  in  question. 

[4]  Unless  there  be  something  in  the  will  to  the  contrary,  a  gift  to 
the  wife  of  a  designated  married  man  is  a  gift  to  the  wife  existing  at 
the  time  of  the  making  of  the  will,  and  not  to  one  whom  he  may  sub- 
sequently marry.  Meeker  v.  Draffen,  137  App.  Div.  537,  121  N.  Y. 
Supp.  1051,  affirmed  201  N.  Y.  205,  209,  94  N.  E.  626,  33  L.  R.  A.  (N. 
S.)  816,  Ann.  Cas.  1912A,  930. 

[5]  As  to  specific  legacies,  the  will  speaks  as  of  the  time  of  its  exe- 
cution (Matter  of  Delaney's  Will,  133  App.  Div.  409,  117  N.  Y.  Supp. 
838,  affirmed  196  N.  Y.  530,  89  N.  E.  1098),  and  the  legacy  to  "Mrs. 
Eli  Ellis"  was  to  the  wife  of  Eli  Ellis  living  at  such  time. 

[B]  The  codicil  executed  by  the  testator  modified  his  will  in  the  re- 
spect stated  only,  and  cannot  have  any  other  operation  than  may  be 
necessary  to  give  eifect  to  its  provisions,  and  cannot  be  held  to  revive 
a  lapsed  legacy  in  favor  of  a  different  person  who  now  answers  the 
description  of  the  legatee  intended.  Hard  v.  Ashley,  117  N.  Y.  606, 
613,  23  N.  E.  177. 

Submit  decree  in  accordance  herewith  upon  three  days'  notice. 

Decreed  accordingly. 
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In  re  VELIE'S  ESTATE. 

(Sarrogate*8  Court,  New  York  Ooimty.    June  19, 1022.) 

Wilis  «=s>6ld*Provlsloii  for  at  annual  payment  of  income  of  a  certain  amount^ 
at  disoretlon  of  axeoutore,  held  not  an  annuity,  but  a  direction  to  pay  the 
net  inooma  only. 

A  will  directing  tbat  nudi  portion  of  tbe  eatate  a»  was  necessary  to 
<yldd  $12,000. a  year  ahonld  be  net  aside  and  the  income  paid  to  testator's 
wife  during  her  life^  at  the  discretion  of  the  executors,  and  that  on  her 
death  the  fund  thus  set  aside  should  be  divided,  and  one-third  go  to  her 
heirs  and  one-third  to  each  of  testator's  sons,  did  not  give  her  an  annuity, 
but  the  net  annual  income  only,  where  ilie  Income  from  the  whole  eatate 
was  insafflcient  to  pay  the  amonnt  directed  by  the  testator. 

In  the  matter  of  the  application  for  a  construction  of  the  last  will 
and  testament  of  Tom  A.  Velie,  deceased.    Will  construed. 

Stuart  McNamara,  of  New  York  City,  for  executors. 
Harold  E.  Lippincott,  of  New  York  City/special  guardian, 

FOLEY,  S.  In  this  proceeding  a  construction  is  asked  of  the  fol- 
lowing provisions  of  the  will: 

''Item  1.  I  will  and  decree  that  all  my  Just  debts  and  funeral  expenses  shaU 
be  paid  out  of  my  estate.  Such  a  portion  of  my  entire  estate  as  is  necessary 
to  guarantee  an  annual  dividend  of  twelve  thousand  dollars  ($12,000)  a  year, 
is  to  remain  intact  so  long  as  my  wife,  Gord^a  C.  Velie  shaU  live.  The  in« 
come  created  from  this  fund,  shall  be  paid  to  my  wtfe^:  Cordelia  0,  Velie  at 
the  discretion  of  the  executors." 

'  The  total  amount  of  the  estate  is  $143,000,  and  the  income  thereon 
is  insufficient  to  pay  annually  the  amount  directed  by  the  testator.  The 
question  to  be  determined  is  whether  the  income  only  on  the  total 
fund  is  to  be  paid  to  the  widow,  or  whether  the  executors  and  trustees 
may  invade  the  corpus  of  the  fund  to  make  up  the  deficiency  between 
the  net  income  and  the  sum  of  $12,000  per  year.  The  intention  of  the 
testator  is  first  to  be  sought,  and  when  that  intention  is  ascertained  it 
is  to  be  carried  into  effect.  It  would  seem  clear  from  the  context  of. 
the  will  that  the  gift  of  the  amount  fixed  was  not  an  annuity,  but  was 
a  direction  to  pay  the  net  income.  Matter  of  Gurnee,  84  Misc.  Rep. 
324,  147  N.  Y.  Supp.  396,  affirmed  without  opinion  165  App.  Div.  920, 
150  N.  Y.  Supp.  1088;  In  re  Dewey,  153  N.  Y.  63,  46  N.  E.  1039; 
Booth  V.  Ahlmerman,  4  Bradf.  Sur.  129,  133;  and  the  discussion  of 
the  difference  between  annuity  and  income  in  Matter  of  Kohler,  193 
App.  Div.  8,  183  N.  Y.  Supp.  '550.  Without  doubt  the  testator  be- 
lieved at  the  time  of  the  execution  of  the  will  that  his  estate  would  be 
sufficent  to  assure  the  payment  of  the  fixed  sum.  By  a  subsequent  par- 
agraph of  the  will  he  directed  that  upon  the  death  of  his  wife — 

''such  portion  of  my  estate  as  has  been  set  aside  to  guarantee  the  payment 
of  >$12,000  income  shall  be  divided  into  three  parts  equally  as  follows:  One- 
third  to  the  heirs  of  my  wife,  Cordelia  O.  Velie ;  one-third  to  my  <HdeBt  aon« 
Craig  0.  Velie ;  one-third  to  my  youngest  son,  John  Deere  Velie." 

>  -  ■  ■  ■  —  I  .1  .       ■ 
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The  language  used  in  this  will  is  quite  similar  to  that  in  the  wills 
construed  in  Pelaney  v.  Van  Aulen,  84  N.  Y.  16,  20,  and  Spencer  v. 
Spencer,  38  App.  Div.  403,  56  N.  Y.  Supp.  460.  In  Delaney  v.  Van 
Aulen,  supra,  tfiere  was  a  direction  to  pay  a  specified  sum  a  year  as  in- 
come. It  was  held  that  the  provision  for  the  life  beneficiary  was  not 
a  demonstrative  legacy,  and  was  therefore  not  payable  from  the  corpus 
of  the  fund  in  case  of  a  deficiency  of  income  to  satisfy  the  full  sum 
directed  to  be  paid  by  the  will.  In  Spencw  v.  Spencer,  supra,  the  tes- 
tator  directed  that  his  executors  set  apart  a  certain  portion  of  his  real 
estate  sufficient  to  "y^^^d  at  all  times  a  yearly  net  income  of  $25,000," 
to  be  paid  to  his  wife  during  her  life.  Chief  Judge  Cullen  was  of  the 
opinion  that  the  gift  was  neither  a  demonstrative  legacy  nor  an  annuity,, 
but  a  gift  of  rents  and  profits  up  to  a  specified  sum.  So  here  the  tes- 
tator's intention  is  evidenced  by  the  use  of  the  words  *'such  a  portion 
of  my  estate  as  is  necessary  to  guarantee  an  annual  dividend  of  $12,- 
000,"  and  by  the  words  "income  created  from  this  fund"  in  item  1. 
It  is  to  be  noted,  also,  that  the  word  "income"  was  repeated  by  him  in 
the  third  paragraph  of  the  will.  The  provisions  of  the  will  indicate 
no  intention  to  prefer  the  widow  over  his  children,  who  are  designated 
as  the  remaindermen  of  this  fund.  If  the  corpus  was  permitted  to 
be  invaded  to  make  up  the  deficiency,  the  entire  fund  would,  in  all 
probability,  be  exhausted  before  the  death  of  the  widow. 

Submit  a  decree,  therefore,  construing  the  will  accordingly,  and  di- 
recting the  payment  of  the  net  annual  income  only  to  the  widow  for  lif e^ 

Decreed  accordingly. 


(118  Misc.  Rep.  870)  ,,  „  ^^^^^^^  ^^^^^ 

'   (Surrogate's  Court,  New  York  County.    June  22,  1922.) 

f.  Wills  ^=>634(i)~UnqaalHled  bequest  of  part  of  property  after  termlnatlei' 
of  trust  held  vested  remaioder. 

Where  a  will  created  a  trust  for  the  benefit  of  a  son  for  life,  and  on  hifr 
death  gave  part  of  the  principal  sum  thereof  to  the  wife  of  the  son,  the 
remainder  to  become  a. part  of  testator's  residuary  estate,  she  took  a  vested 
remainder  in  the  fund  held  in  trust  for  her  husband  to  the  extent  of  the 
amount  designated. 

2.  Wills  (^:=»622— Vested  remainder  held  not  defeated  by  subtequont  previsions. 
An  ambiguous  provision  in  a  wUl  that  In  case  of  the  death  of  any  of  the 
beneficiaries  to  the  trust  funds  therein  provided  before  the  payment  to 
them  imder  its  terms  and  conditions,  that  each  trust  fund  should  become 
a  part  of  the  residuary  estate  of  decedent,  would  not  defeat  an  unquali- 
fied bequest  made  in  a  preceding  paragraph  to  a  named  son's  wife  in 
whom  testator  vested  the  remainder  of  a  part  of  a  trust  created  for 
benefit  of  such  son. 

In  the  matter  of  the  estate  of  John  Reilly,  deceased.    Application 
for  payment  of  legacy.    Allowed. 

William  B.  Lyman,  of  New  YoA  City,  for  petitioner. 
Charles  G.  Coster,  of  New  York  City,  for  respondents. 
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FOLEY,  S.  [1]  This  is  an  application  for  the  payment  of  a  legacy. 
The  sixth  paragraph  of  the  will  of  testator  creates  a  trust  for  the  bene- 
fit of  his  son  during  his  life — 

"and  upon  his  death,  I  give  and  hequeafh  five  tiiouaand  ($5JOOO)  dollars  of 
said  principal  sum  to  Kate  Reilly,  wife  of  mj  son  John  J.  iR^eiUy;  the  re* 
mainder  of  said  prlndpal  sum  to  become  a  part  of  my  residuary  estate,  to  be 
distributed  as  hereinafter  provided.    •    •    •  *» 

Kate  Reilly,  therefore,  took  a  vested  remainder  in  the  fund  held  in 
trust  for  her  husband  to  the  extent  of  $5,000.  Connelly  v.  O'Brien, 
166  N.  Y.  406,  60  N.  E.  20;  Matter  of  Gee, -201  App.  Div.  540,  194 
N.  Y.  Supp.  434;  Livingston  v.  Greene,  52  N.  Y.  118;  Hersee  v.  Simp- 
son, 154  N.  Y.  496,  48  N.  E.  890.  The  language  of.  that  part  of  the 
will  is  unambiguous  and  the  bequest  unqualified.  Although  the  time  of 
enjo)rment  of  the.  remainder  was  postponed,  the  testator  did  not  attach 
to  the  pa)mient  thereof  any  terms  or  conditions. 

[2]  This  does  not  seem  to  be  true  of  other  bequests  in  the  will.  The 
executors  and  trustees  claim  that  the  remainderman,  having  prede- 
ceased the  life  beneficiary,  the  language  of  the  eleventh  paragraph  of 
the  will  precludes  the  granting  of  this  application.  This  contention  can- 
not be  sustained.  March  v.  March,  186  N.  Y.  99,  78  N.  E.  704,  8  L. 
R.  A.  (N.  S.)  180.    The  latter  paragraph  reads  as  follows : 

"In  case  of  Che  death  of  any  of  the  beneficiaries  to  the  trust  fnnds  herein 
provided,  before  the  payment  to  them  under  the  aforesaid  terms  and  condi- 
tions, then  I  direct  that  such  trust  fund  shall  become  a  part  of  my  residuary 
estate.    •    •    •" 

In  my  opinion  that  part  of  the  will  of  testator  last  quoted  does  not 
apply  to  the  bequest  made  to  Kate  Reilly  under  the  sixth  paragraph, 
The  lang^ge  of  the  eleventh  paragraph  is  so  ambiguous  and  indefinite 
that  it  cannot  be  given  the  effect  of  cutting  down  the  absolute  gift  in 
the  legacy  to  Kate  Reilly.  Tillman  v.  Ogren,  227  N.  Y.  495,  125  N. 
E.  821 ;  Adams  v.  Massey,  184  N.  Y.  62,  76  N.  E.  916;  Roseboom  v. 
Roseboom,  81  N.  Y.  356;  Union  Trust  Co.  v.  Cole,  198  App,  Div.  538, 
190  N.  Y.  Supp.  858. 

Submit  a  decree  providing  for  the  payment  •of  the  legacy  to  the 
present  administrator  of  the  estate  of  Kate  Reilly,  without  interest. 

Decreed  accordingly. 


(118  Misc.  Bep.  546) 

Is  re  MoCMESNEVS  WILL. 

Petition  of  PHILLIPS. 

(Sarrogate*s  Oourt,  Bensselaer  Ck>imty.    April,  1022.) 

Wills  ^s>290— On  presumption  of  revocation  arising  froAi  nonprodootlott  of  dupIT* 
oate  of  will  In  hands  of  testatrix,  other  duplloate  in  hands  of  bar  attorney  do- 
nt^d  probate. 

Where  one  dui^icate  of  a  wiU  was  given  to  testatrix,  on  a  proceeding 
brought  by  one  of  the  executrices,  the  principal  legatee,  to  probate  the 
other  duplicate  which  the  lawyer  who  drew  the  will  had  retained,  held, 
that  the  presumption  of  revocation  arising  from  the  nonprodnction  of  the 
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otber  tfuxdlcate  applied  to  both  and  probate  of  the  duplicate  offered  will 
be  denied,  in  the  absence  of  explanatory  evidence  as  to  whether  or  not  the 
missing  duplicate  was  lost  or  destroyed  before  or  after  testatrix's  death. 

In  the  matter  of  the  petition  of  Evadne  J.  R.  Phillips  for  the  pro- 
bate of  the  last  will  and  testament  of  Emeline  M.  McChesney,  deceaused. 
Probate  of  duplicate  instrument  denied. 

Raymond  E.  Aldrich,  of  Poughkeepsie,  for  proponent. 

H.  Judd  Ward,  of  Troy,  for  contestants. 

Thomas  S.  Fagan,  of  Troy,  special  guardian,  for  unknown  parties. 

RUSSELL,  Acting  Surrogate.  One  of  the  duph'cates  of  an  instru- 
ment purporting  to  be  the  last  will  and  testament  of  Emeline  M.  Mc- 
Chesney  has  been  offered  for  probate  in  this  court  by  the  petitioner, 
Evadne  J.  R.  Phillips,  of  Rochdale,  N.  Y.,  who  is  one  of  the  execu- 
trices  and  principal  legatee  named  in  the  said  duplicate  of  the  instru- 
ment purporting  to  be  the  last  will  and  testament  of  Emeline  M.  Mc- 
Chesney. 

It  appears  clearly  from  the  evidence  produced  by  the  attorney  who 
drew  the  duplicates  that  the  will  was  executed  in  duplicate  at  the  same 
time,  and  that  when  it  was  so  executed  one  duplicate,  which  was  evi- 
dently the  "authentic"  example,  was  given  to  Emeline  M.  McChesney, 
and  tfie  other  example  was  retained  by  the  lawyer  who  drew  the  will, 
and  was  placed  in  his  safe,  and  which  example  is  the  duplicate  now 
oifered  for  probate  in  this  court. 

There  is  no  evidence  sustaining  the  petition  for  probate  which  ex- 
plains whether  or  not  the  missing  duplicate  has  been  lost  or  destroyed 
before  or  after  the  death  of  Emeline  M.  McChesney,  the  testatrix. 
The  petition  for  probate  is  in  the  ordinary  legal  form,  and  is  silent  on 
the  subject  of  the  example  not  produced  in  court.  The  facts  in  rela- 
tion to  the  missing  duplicate  were  strongly  brought  out  in  the  contest- 
ant's objections  and  motions. 

Counsel  for  the  contestants  has  asked  for  the  production  of  the 
missing  duplicate,  and  when  such  a  motion  is  made  it  is  undoubtedly 
the  duty  of  the  court  to  require  the  production  of  the  missing  duplicate, 
in  order  that  the  court  may  inspect  both  duplicates,  so  that  it  may  be 
seen  whether  or  not  they  are  precisely  alike,  and  whether  or  not  there 
has  been  any  revocation. 

Inasmuch  as  the  example  which  was  in  the  possession  of  the  testa- 
trix during  her  lifetime  has  not  been  produced,  the  established  pre- 
sumption is  "that  a  will  proved  to  have  had  existence,  and  not  found 
at  the  death  of  testator,  was  destroyed  animo  revocandi."  Knapp  a»: 
Knapp,  10  N.  Y.  276,  278;  Matter  of  Schofield's  Will,  72  Misc.  Rep. 
281,  286,  129  N.  Y.  Supp.  190;  Crossman  v.  Crossman,  95  N.  Y.  145. 
From  the  fact  that  this  presumption  of  revocation  as  to  the  duplicate, 
which  was  in  the  possession  of  the  testatrix  at  the  time  of  her  death, 
has  not  been  explained,  such  revocation  becomes  a  revocation  of  both 
duplicates.    Crossman  v.  Crossman,  supra. 

The  reason  or  reasons  for  the  missing  example  which  was  in  the  tes- 
tator's possession  during  her  lifetime  are  not  given ;  what  her  thoughts 
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were  witfi  respect  to  this  last  will  and  testament  we  do  not  know,  and 
cannot,  therefore,  consider.  We  must,  therefore,  be  guided  by  the  law 
established  in  such  a  case,  and  that  is  the  presumption  that  such  will 
was  revoked  in  accordance  with  the  principle  of  law  as  laid  down 
above. 

At  the  dose  of  the  proponent's  case  counsel  for  the  contestants  made 
a  motion  for  the  denial  of  the  probate  of  the  duplicate  produced  in 
court  by  the  petitioner  upon  several  grounds,  and  the  court  reserved 
decision.  In  view  of  the  law  to  which  I  have  referred,  I  am  of  the  ' 
opinion  that  the  motion  should  be  granted  and  the  probate  of  the  du- 
plicate of  the  instrument  of  the  date  May  17,  1919,  as  the  last  will  and 
testament  of  Emelme  M.  McChesney,  be  denied. 

Let  a  decision  and  a  decree  in  conformity  with  this  opinion  be  pre- 
sented. 

Decreed  accordingly. 


(119  Misc.  Rep.  102) 

In  re  BARRY'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    July  3,  1922.) 

Wills  «s>lll(5)— Not  invalid,  tkouflb  sliSature  of  testator  Is  preceded  by  that 
•f  one  witness.. 

Where  ooe  attesting  witness,  at  the  request  of  the  other  witness,  made 
in  the  presence  of  the  testator,  first  signed  the  will,  and  the  testator  Im* 
mediately  afterwards  signed,  and  the  testator's  acknowledgment  was 
then  added,  there  ^as  a  sufficient  compliance  with  the  statutory  require- 
ments;  aU  the  acts  being  part  of  one  transaction. 

In  the  matter  of  the  probate  of  the  will  of  John  Barry.    Will  admit- 
ted to  probate. 
William  E.  Slevin,  of  New  York  City,  for  proponent 
Frank  A.  Carlin,  of  New  York  City,  for  contestants. 
Peter  B.  Begg,  of  New  York  City,  special  guardian. 

FOLEY,  S.  This  is  a  contested  probate  proceeding.  The  only  point 
in  issue  has  to  do  with  the  due  execution  of  the  paper  propounded. 
The  estate  is  a  small  one.  It  consists  entirely  of  bank  deposits  aggre^ 
gating  $1,425.  The  provisions  of  the  will  were  prepared  with  delibera- 
tion by  die  testator.    The  will  is  not  an  unnatural  ODe.« 

The  difficulties  which  arise  here  arc  occasioned  solely  by  the  perni- 
cious practice  of  notaries  public,  who,  in  ignorance  of  the  lawi  draft 
wills  and  carelessly  supervise  the  execution  thereof.  This  practice 
cannot  be  too  severely  condemned.  A  somewhat  similar  situation  was 
presented  in  Matter  of  Sidenberg,  115  Misc.  Rep.  38,  187  N.  Y.  Supp. 
414,  decided  by  my  colleague,  Surrogate  Cohalan.  These  services  are 
performed  generally  on  behalf  of  poor  testators.  In  many  cases  the 
will  fails  of  probate  entirely.  In  other  cases  the  resultant  proceedings 
are  a  great  burden  on  those  who  ultimately  share  in  the  estate,  the 
bitterness  of  family  disagreements  is  accentuated  by  the  contest,  and 
the  estate  is  depleted  in  the  vain  attempt  of  disappointed  next  of  kin  to 

^s^For  other  case^  see  same  topic  ft  KBY-NITMBIBR  in  all  Key-Numbered  Digests  A  Indexes 
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defeat  the  wishes  of  a  competent  testator.  In  most  cases,  as  here,  this 
attempt  rests  on  some  informality  arising  upon  the  execution  of  the 
will. 

Briefly,  the  facts  arenas  follows:  The  decedent  on  November  18, 
1921,  asked  Barrach,  the  notary,  to  prepare  his  will.  He  died  five 
months  later.  In  the  course  of  the  preparation  and  execution  thereof 
the  testator  called  to.  see  Barrach  on  four  occasions.  On  November 
21,  1921,  the  decedent  called  at  the  soda  water  stand  maintained  by  the 
'  notary  in  order  to  execute  the  propounded  paper.  The  testator  re- 
quested the  notary  to  act  as  one  witness,  and  at  the  suggestion  of  Bar- 
rach the  comer  bootblack  was  brought  in  as  the  second  witness.  He 
was  requested  by  the  notary  in  the  presence  of  the  testator  to  sign  as  a 
witness  to  the  will.  The  will  was  then  executed.  The  notary  then 
added  a  clause  of  acknowledgment  of  the  subscription  by  the  testator. 

The  contestant  contends  that  the  will  is  invalid  because  of  the  boot- 
black's testimony  that  he  signed  before  the  signature  of  the  testator 
was  made.  All  the  statutory  requisites,  however,  were  complied  with 
as  a  part  of  the  one  transaction.  In  my  opinion  the  execution  was 
valid.  Matter  of  Baldwin,  67  Misc.  Rep.  329,  124  N.  Y.  Supp.  612, 
affirmed  142  App.  Div.  904,  126  N.  Y.  Supp.  1121,  and  the  comprehen- 
sive opinion  of  Surrogate  Schulz  in  Matter  of  Haber's  Will,  118  Misc. 
Rep.  179,  192  N.  Y.  Supp.  616.  While  the  testimony  of  Cappiello, 
the  bootblack,  is  at  variance  with  that  of  the  notary  in  many  particu- 
lars, I  have  disregarded  much  of  it.  It  is  palpably  false  and  obviously 
in  the  interest  of  the  contestants.  He  identifi«i  his  signature  to  the 
attestation  clause,  and  admitted  that  some  of  the  will  was  read  in  the 
presence  of  himself,  the  notary,  and  the  testator.  There  is  sufficient  in- 
the  testimony,  with  the  presence  of  an  attestation  clause  signed  by 
both  of  the  witnesses,  to  establish  a  valid  execution  of  the  will.  Coffin 
v.  Coffin,  23  N.  Y.  9,  80  Am.  Dec.  235;  Matter  of  Bemsee's  Will, 
141  N.  Y.  389,  36  N.  E.  314;  Peck  v.  Cary,  27  N.  Y.  9,  84  Am.  Dec. 
220;  Matter  of  Haber's  Will,  118  Misc.  Rep.  179,  192  N.  Y.  Supp.  616; 
Matter  of  Kellum,  52  N.  Y.  517 ;  Rugg  v.  Rugg,  83  N.  Y.  592. 

The  contestants  rely  principally  on  the  case  of  Jackson  v.  Jackson,  39 
N.  Y.  153,  to  support  their  contention.  In  that  case  the  will  was 
held  invalid,  because  both  of  the  witnesses  signed  before  the  sub- 
scription of  the  testator;  but  the  order  in  which  the  witnesses  and  the 
testator  signed  was  not  in  doubt.  That  case  is  not  applicable  here, 
because,  from  all  the  circumstances  and  the  proofs^  I  find  &at  tiie  stat- 
utory requirements  were  complied  with. 

Submit  decree.    Decreed  accordingly. 
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018  Mise.  Bep.  817) 

DARLING  V.  DARLING. 

(Supreme  Court,  Special  Term^  Her&lmer  County.    June,  1022.) 

1.  Carriers  ^=»l8(6)~Operation  of  bus  line  without  obtaining  certiflcate  of  oon- 

venience  and  neeessity  and  eonsent  of  manlclpality  may  bo  enjoined. 

Where  defendant's  operation  of  bus  lines  between  a  city  and  a  village  in 
competition  with  plaintiff's  bus  lines  was  in  violation  of  Transportation 
Corporations  Law,  |§  25,  26,  and  Public  Service  Commission  Law,  S  53, 
prohibiting  the  operation  of  certain  lines  without  obtaining  the  consent  of 
the  municipality  and  certificate  of  convenience  and  necessity,  it  was  prop- 
er to  prevent  defendant's  unlawful  act  by  an  injunction. 

2.  Carriers  4$s»2— Transportation  Corporations  Law  construed  in  view  of  evil  in- 

tended to  oorrect. 

The  Transportation  Corporations  Law  must  be  construed  in  view  of  the 
conditions  which  prompted  Its  enactment  and  in  the  light  of  the  evil 
which  it  was  intended  to  correct. 

3.  Carriers  ^s>5— Necessary  for  bus  lino  operating  from  a  point  within  oity  to  a 

point  without  to  obtain  city's  consent. 

A  contention  that  a  bus  line  operating  between  a  point  within  a  city  and 
a  point  outside  of  the  city  and  char^ns:  one  gross  fare,  but  pidklng  up 
and  discharging  passengers  at  any  point  along  the  route  was  not  within 
Transportation  Corporations  Law,  §§  25,  26,  requiring  the  municipality's 
consent  to  the  operation  of  a  bus  line,  as  passengers  were  not  picked  up 
within  the  city  to  be  carried  to  another  point  within  the  same  dty,  was 
untenable. 

4.  Carriers  ^=5>i8(6)~Bu8  line  carrier  entitled  to  enjoin  competitor's  untawful 

operating  of  bus  line. 

Plaintiff,  operating  a  bus  line  in  compliance  with  law,  was  entitled  to 
enjoin  a  competitor,  who  was  unlawfully  operating  a  bus  line,  as  plalntitf 
was  suffering  a  special  injury. 

5.  Carriers  «=s>18(6)~Bus  line  carrier  held  not  equitably  estopped  to  sue  to 

enjoin  unlawful  operation  by  competitor. 

It  is  a  sufficient  answer  to  a  contention  In  an  action  by  one  bus  line  car* 
rier  to  restrain  a  competitor  unlawfully  operating  that  plaintiff  was 
eauitably  -estopped  to  sue,  because,  on  rec^ving  the  city's  consent  to 
operate,  he  promised  not  to  oppose  a  similar  grant  to  otherfl^  that  the 
city's  consent  did  not  contain  any  such  term  or  condition. 

6.  Statutes  4=9194— Inclusion  of  enunlerated  terms  and  conditions  limits  general 

power. 

The  inclusion  in  a  statute  of  enumerated  terms  and  conditions  limits 
the  general  power  to  impose  terms  and  conditions  previously  granted  to 
others  of  the  same  general  character  enumerated. 

7.  Carriers  4=9 10— Municipality  cannot  refuse  consent  to  operate  bus  line,  only 

part  of  which  located  within  it,  on  ground  of  not  being  a  public  convenience 
and  necessity. 

A  dty,  in  which  is  located  only  a  part  of  a  proposed^  route,  has  no 
power  to  determine  whether  a  public  convenience  and  necessity  will  be 
served  by  it,  and  consequently  has  no  right  to  refuse  consent  to  operate 
a  bus  line  on  that  ground,  or  impose  as  a  condition  to  the  grant  of  siich 
consent  that  applicant  shall  not  oppose  similar  grants  to  others,  under 
Transportation  Corporations  Law,  §  25;  it  being  for  the  Public  Service 
Commission  to  decide  whether  public  convenience  and  necessity  require 
the  operation  of  the  route  as  a  whole. 

8.  Damages  4=;9&— In  action  by  carrier  against  competitor  for  unlawfully  operat- 

ing bus  line,  uncertain  damages  refused. 

In  an  action  by  one  bus  line  operator  to  enjoin  fhe  operation  of  another 
Une,  where  the  proof  of  damages  was  so  vague  and  uncertain  as  not  to 
afford  a  basis  for  computation,  damages  would  not  be  allowed. 

^s»Fcyr  other  cases  see  same  topic  ft  KET^NXTMBSR  in  all  Key-Numbered  Digests  A  Indexes 
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Action  by  Earl  N.  Darling  against  Philip  Darling.  Judgment  for 
plaintiff. 

See,  also,  Dbrling  v.  Service  Transp.  G)rporation,  194  N.  Y. 
Supp.  902. 

Robert  P.  Livingston,  of  Little  Falls,  for  plaintiff. 
Brenner  &  Ward,  of  Little  Falls,  for  defendant. 
Ledyard  P.  Hale,  of  Albany,  for  Public  Service  Commission,  amicus 
curiae. 

CHENEY,  J.  Plaintiff  brings  this  action  to  obtain  a  jucfement  re- 
straining the  defendant  from  operating  a  motor  bus  line  and  vehicles 
in  connection  therewith  along  certain  streets  and  highways  in  the 
city  of  Little  Falls  as  a  part  of  a  route  extending  from  Main  and  Sec^ 
ond  streets,  in  the  city  of  Little  Falls,  along  the  state  road  to  Dolge- 
ville,  in  the  town  of  Manheim,  Herkimer  county. 

The  action  was  commenced  November  3,  1921,  and  a  temporary  in- 
junction was  granted  by  the  county  judge  of  Herkimer  county.  This 
was  continued  during  the  pendency  of  the  action  by  the  Special  Term, 
held  by  Mr.  Justice  Devendorf .  The  case  was  tried  at  the  December 
Special  Term,  Herkimer,  at  which  time  the  counsel  for  the  Public  Serv- 
ice Commission,  state  of  New  York,  was  permitted  to  appear  as  amicus 
curiae,  and  argue  certain  questions  of  law  involved. 

It  fairly  appears  from  the  evidence  that  the  plaintiff  is  and  for  some 
yeairs  last  past  has  been  engaged  in  the  business  of  operating  a  motor 
bus  line  from  the  city  of  Little  Falls  to  the  village  of  Dolgeville.  In 
the  operation  of  such  bus  line  he  used  the  route  beginning  at  the  wait- 
ing room  of  the  New  York  State  Railways  near  the  corner  of  Main  and 
Second  streets,  in  the  city  of  Little  FaUs,  thence  oyer  the  streets  and 
highways  of  said  city  forming  the  usual  route  to  the  state  highway 
leading  to  Dolgeville,  and  thence  over  said  state  highway  to  Dolgeville. 
On  May  ^4,  1921,  plaintiff  obtained  the  consent  of  the  local  authorities 
of  the  city  of  Little  Falls  to  the  operation  of  his  said  bus  line  over  that 
portion  of  the  route  which  was  located  in  that  city,  as  required  by  sec- 
tion 26  of  the  Transportation  Corporations  Law,  and  on  July  28,  1921, 
he  obtained  from  the  Public  Service  Commission  of  the  state  of  New 
York  a  certificate  of  public  convenience  and  necessity  for  the  operation 
of  said  bus  line  over  the  streets  named  in  said  consent  from  the  city 
•of  Little  Falls  as  a  part  of  a  stage  route  to  be  operated  between  the  city 
of  Little  Falls  and  the  village  of  Dolgeville,  as  required  by  section  25 
of  the  Transportation  Corporations  Law. 

Plaintiff  carries  on  this  business  by  means  of  substantial  busses, 
run  on  an  hourly  schedule,  and  has  a  very  considerable  sum  of  money 
invested  in  the  business.  Defendant  was  in  the  livery  business  in 
Dolgeville,  and  some  time  ago  started  in  the  business  of  carrying  pas- 
sengers over  the  same  route  between  Little  Falls  and  Dolgeville  in 
motor  vehicles  consisting  of  touring  cars,  in  opposition  to  "plaintiff. 
He  applied  to  the  local  authorities  of  the  city  of  Little  Falls  for  a  con- 
sent to  operate  his  bus  line  over  the  portion  of  the  route  located  in  the 
city,  and  the  consent  was  granted.  He  thereafter  applied  to  the  Public 
Service  Commission  for  a  certificate  of  public  convenience  and  neces- 
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sity*  Upon  that  application  a  hearing  was  held  by  the  Public  Service 
Commission,  and  on  September  IS,  1921,  the  commission  denied  the 
application,  holding  that  the  operation  of  another  bus  line  over  the  same 
route  was  not  necessary.  Defendant  thereafter  applied  to  the  Public 
Service  Commission  for  a  rehearing  of  the  application  for  the  certifi- 
cate, which  rehearing  was  refused.  Notwithstanding  the  denial  of  his 
application,  the  defendant  continued  to  operate  his  bus  line  without 
having  obtained  such  certificate  until  restrained  by  the  injunction  in 
this  action. 

[1]  Section  25  of  the  Transportation  Corporations  Law  (Consol. 
Laws,  c.  63)  proyides  that  any  person  or  corporation  which  owns  or 
operates  a  stage  route,  bus  line,  or  motor  vehicle  line  or  route,  or  ve- 
hicles carrying  passengers  at  a  rate  of  15  cents  or  less  within  the  limits 
of  a  city,  or  in  competition  with  another  carrier  which  is  required  by 
law  to  6btain  the  consent  of  the  local  authorities  of  said  city  to  operate 
over  the  streets  thereof,  wholly  or  partly  upon  and  along  any  street, 
avenue,  or  public  place  in  any  city,  shall  be  deemed  a  common  carrier 
within  the  meaning  of  the  Public  Service  Commission  Law,  and  shall 
be  required  to  obtain  a  certificate  of  convenience  and  necessity  for  the 
operation  of  the  route  or  vehicles  proposed  to  be  operated,  and  shall  be 
subject  to  all  the  provisions  of  that  law  applicable  to  common  carriers. 
Section  26  of  the  same  law  provides  that  no  such  bus  line,  stage  line, 
nor  motor  vehicle  line  or  route,  nor  any  such  vehicles  shall  be  operated 
wholly  or  partly  upon  or  along  any  street,  avenue,  or  public  place  in 
any  city,  nor  receive  a  certificate  of  public  conveniaice  and  necessity, 
until  ihe  owner  or  owners  thereof  sli^ll  have  procured  the  consent  of 
the  local  authorities  of  said  city  to  such  operation. 

Section  53  of  the  Public  Service  Commission  Law  (Consol.  Laws, 
c  48)  provides  that  no  common  carrier  shall  exercise  any  franchise  or 
right  under  any  law,  not  theretofore  lawfully  exercised,  without  first 
having  obtained  the  permission  and  approval  of  the  commission,  and 
gives  power  to  the  commission  to  grant  such  permission  and  approval 
whenever  it  shall  after  due  hearing  determine  that  such  exercise  of  the 
franchise  or  privilege  is  necessary  or  convenient  for  the  public  service. 

[2]  This  legislation  must  be  construed  in  view  of  the  conditions 
which  prompted  its  enactment,  and  in  the  light  of  the  evil  which  it 
was  intended  to  correct.  This  is  very  well  expressed  in  the  language 
of  the  court  in  Lane  v.  Whitaker  (D.  C.)  275  Fed.  476,  480,  as  follows : 

"The  citizen  has  the  right  of  travel  upon  the  highways,  and  may  transport 
his  property  thereon  in  the  ordinary  course  of  life  and  bufiiness;  but  this  is 
a  very  different  thing  than  permitting  the  highway  to  be  used  for  commercial 
purposes,  as  a  place  of  businefis,  for  private  gain,  In  running  jitney  busses. 
The  right,  common  to  all,  to  the  use  of  highways,  Is  the  ordinary  use  made 
thereof ;  but  where,  for  private  gain,  a  Jitney  owner  wants  a  special  and  ex- 
traordinary benefit  from  the  highway,  to  use  it  for  such  commercial  purpose, 
the  Legislature  may,  in  the  exercise  of  its  police  powers,  wholly  deny  such 
use,  or  may  permit  it  to  some  and  deny  it  to  others,  and  this  is  because  of  the 
extraordinary  nature  of  such  use.  Ajid  where  the  Legislature  grants  the  per- 
mission to  use  the  highway,  it  may  do  so  under  regulations  which  are  com- 
mon to  all  applicants.  They  may  grant,  refuse,  or  revoke  the  license,  and  in 
so  doing  the  Legislature  may  permit  of  rules  and  regulations  when  such  use 
is  granted.    This  it  has  done  in  the  act  in  question,  by  providing  that  a  body 
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created  under  tfae  law  (the  Public  UUlitles  Commission)  may  make  audi  roles 
and  regulations  and  grant  such  license  when  public  convenience  and  necea- 
sity  require  It*' 

When  it  appears  that  a  person  is  operating  any  such  route  or  vehicle 
without  obtaining  the  consent  of  the  municipality  or  the  certificate  of 
public  convenience  and  necessity  from  the  Public  Service  Commission, 
such  operation  is  unlawful,  and  a  case  is  presented  for  the  prevention 
of  such  unlawful  act  by  injunction.  Public  Service  Commission  v. 
Mt.  Vernon  Taxicab  Co.,  101  Misc.  497,  168  N.  Y.  Supp.  83;  Public 
Service  Commission  v.  Hurtgan,  91  Misc  432,  154  N.  Y.  Supp.  897; 
Niagara  Gorge  R.  Co.  v.  Gaiser,  109  Misc.  38,  178  N.  Y.  Supp.  156; 
United  Traction  Co.  v.  Smith,  115  Misc.  73,  187  N.  Y.  Supp.  377; 
Brooklyn  City  R.  Co.  v.  Whalen,  191  App.  Div.  737,  182  N.  Y.  Supp. 
283. 

[3]  Defendant  contends  that  as,  in  the  operatic»i  of  his  bus  line,  he 
does  not  pick  up  passengers  within  the  limits  of  the  city  of  Little 
Falls  for  the  purpose  of  carrying  them  to  another  point  within  said 
city,  and  that  no  separate  charge  is  made  for  any  part  of  the  transporta- 
tion that  is  within  the  city  of  Little  Falls,  his  operations  do  not  bring 
him  within  the  terms  of  sections  25  and  26  of  the  Transportation  Cor- 
porations Law,  and  that  a  certificate  of  public  convenience  and  neces- 
sity is  not  required.  This  position  is  not  tenable.  The  same  claim  was 
made  in  Public  Service  Commission  v.  Hurtgan,  91  Misc.  432,  154  N. 
Y,  Supp.  897,  where  Judge  Brown  analyzed  the  requirements  of  the 
statute  in  this  language : 

"It  Is  plain  that  certain  motor  vehicles  cannot  be  lawfully  operated  in  a 
city  without  obtaining  the  consent  of  the  local  authorities  and  a  o^tlflcate 
from  the  Public  Service  Commission  certifying  to  the  public  convenience  and 
necessity  thereof.  It  is  believed  that  the  statute  requires  such  consent  for  the 
operation  in  a  city  of  either:  (a)  A  bus  line ;  (b)  a  stage  route ;  (c)  a  motor 
vehicle  line  or  route;  (d)  a  yehicle  in  connection  with  a  bus  line,  a  stage 
route,  a  motor  vehicle  line  or  route;  (e)  a  vehicle  carrying  passengers  at  a 
rate  of  fare  of  15  cents  or  less  for  each  passenger  within  the  limits  of  a  dty ; 
(f)  a  vehicle  carrying  passengers  in  competition  with  another  common  car- 
rier which  is  required  by  law  to  obtain  the  consent  6t  the  local  authorities 
of  said  dty  to  operate  over  the  streets  thereofL" 

There  can  be  no  dispute  that  defendant  comes  within  class  (c)  above, 
as  he  was  operating  automobile  touring  cars  between  the  city  and  the 
village  upon  a  regular  schedule,  carrying  passengers,  and  he  also  comes 
within  class  (f),  as  he  was  carrying  passengers  for  hire  over  the  same 
route  in  competition  with  the  plaintiff,  who  was  a  common  carrier  re- 
quired by  law  to  obtain  the  consent  of  the  local  authorities  of  the  city 
of  Little  Falls  to  operate  over  the  streets  thereof.  The  fare  charged 
was  a  gross  fare  for  carriage  between  Dolgeville  and  Little  Falls,  and 
the  cars  customarily  proceeded  to  the  comer  of  Main  and  Second 
streets  in  Little  Falls,  although  passengers  were  picked  up  and  dis- 
charged at  any  point  desired  along  the  route. 

Defendant's  counsel  practically  admits  in  his  brief  that  from  July 
1st  to  October  1st  defendant  was  operating  unlawfully,  but  claims  that 
upon  the  denial  of  his  application  for  a  certificate  by  the  Public  Service 
Commission  he  ceased  to  operate  his  bus  line,  but  thereafter  ran  his 
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cars  only  as  taxicabs.  The  evidence  given  at  the  trial,  upon  which  he 
bases  his  argument,  was  unconvincing  to  my  mind,  especially  in  view 
of  the  fact  that,  after  the  service  of  the  injunction  in  this  case,  defend- 
ant entered  into  an  arrangement  with  a  corporation  which  formerly 
had  operated  a  bus  service,  and  thereafter  ran  his  busses  in  the  name 
of  that  corporation  until  prevented  by  another  injunctioh.  The  weight 
of  the  evidence  is  strongly  to  the  effect  that  defendant  continued  to 
operate  his  bus  line  after  the  denial  of  the  certificate  by  the  Public 
Service  Commission  imtil  the  service  of  the  injunction  in  this  case,  and 
I  so  fini .  /     .  . 

[4]  Defendant  also  attacks  the  standing  of  the  plaintiff  to  maintain 
this  case,  by  pointing  out  certain  alleged. defects  in  the  proceedings  by 
which  plaintiff  obtained  his  consent  from  the  city  of  Little  Falls,  which 
was  a  condition  precedent  to  the  certificate  of  public  convenience  and 
necessity  which  he  obtained  from  the  Public  Service  Commission. 
These  (Ejections  are  highjy  technical,  and  if  this  were  a  proceeding  by 
the  dtjr  of  Little  Falls  or  the  Public  Service  Commission  to  enjoin  the 
operation  by  plaintiff  of  his  bus  lind  because  he  had  not  obtained  the 
consent  of  the  city,  it  would  probably  be  necessary  to  decide  them. 
But  the  fact  remains  that  the  plaintiff  procured,  after  public  notice  and 
hearing,  the  consent  of  the  local  authorities  of  the  city  of  Little  Falls 
to  the  operation  of  his  bus  line  within  the  city,  and  has  complied  with 
tjie  terms  and  conditions  therein  prescribed ;  that  be  has  obtained  from 
the  Public  Service  Commission  a  certificate  of  convenience  and  neces- 
sity for  the  operation  of  the  route  and  vehicles  proposed  to  be  operated ; 
and  that  he  has  been  and  is  engaged  in  operating  a  bus  line  between  the 
city  of  Little  Falls  and  the  village  of  DolgeviUe  over  the  route  used 
by  the  defendant,  and  is  carrying  such  of  the  public  as  desire  pas- 
sage. As  such  he  suffers  a  special  injury  from  the  unlawful  acts  of 
the  defendant,  and  may  maintain  an  action  in  equity  to  restrain  them; 
Brooklyn  City  Railway  v.  Whalen,  191  App.  Div.  737,  182  N.  Y.  Supp. 
283;  Niagara  Gorge  R.  Co.  v.  Gaiser,  109  Misc.  38,  178  N.  Y.  Supp. 
156;  United  Traction  Co.,  v.  Smith,  115  Misc.  73,  187  N.  Y.  Supp.  377. 

[6,  B]  Defendant  also  claims  that  plaintiff  agreed,  at  the  time  the 
consent  to  use  the  streets  was  under  consideration  by  the  common 
council  of  the  city  of  Little  Falls,  that  he  would  not  oppose  a  similar 
grant  to  any  other  person,  and  that  his  action  in  opposing  the  granting 
to  defendant  of  a  certificate  of  convenience  and  necessity  by  the  Public 
Service  Commission  was  a  violation  of  his  agreement,  and  acts  as  an 
equitable  estoppel  against  his  maintenance  of  this  action.  It  is  a  suffi- 
cient answer  to  that  contention  that  the  consent  granted  by  the  city  of 
Little  Falls  does  not  contain  any  such  term  or  condition.  Even  if  it 
did,  it  is  doubtful  whether  it  was  within  the  power  of  the  city  authori- 
ties to  impose  any  such  condition  to  the  consent  which  it  should  grant. 
Section  26  of  the  Transportation  Corporations  Law,  which  requires 
the  consent  of  the  city  authorities,  provides  that  the  consent  may  be 
granted — 

"upon  such  terms  and  conditions  as  said  local  authorities  may  prescribe, 
which  may  include  proyisions  ooyering  description  of  route,  rate  of  speedy 
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ocmpensatioii  for  wear  and  tear  of  pavement,  improvements  and  bridcpes,  safe- 
guarding passengers  and  other  persons  using  such  streets." 

By  a  familiar  rule  of  statutory  construction,  the  inclusion  of  enu- 
merated terms  and_ conditions,  limits  the  general  power  to  impose  terms 
and  conditions  .previously  granted  to  others  of  the  same  general  kind 
and  character  enumerated. 

[7]  The  local  authorities  of  the  city  in  which  is  located  only  a  part 
of  a  proposed  route  have  no  power  to  determine  whether  public  con- 
venience and  necessity  will  be  served  by  the  operation  of  a  proposed 
route,  and  consequently  have  no  right  to  refuse  a  consent  upon  that 

f  round.  People  ex  rel,  Aber  v.  Leonard,  116  Misc.  591,  190  N.  Y. 
upp.  400.  Much  less  have  they  the  power  to  impose  as  a  condition  to 
the  granting  of  the  consent  that  the  applicant  shall  not  oppose  the  grant- 
ing of  similar  privileges  to  another.  The  consent  of  the  municipality 
only  applies  to  the  use  of  the  city  highways  forming  a  part  of  a  route. 
The  question  which  the  Public  Service  Commission  is  to  decide  is 
whether  public  convenience  and  necessity  require  the  operation  of  Ac 
route  as  a  whole,  both  within  and  but  of  the  city.  Transportation  Cor- 
porations Law,  §  25.. 

[B]  Plaintiff  also  asks  that  the  damages  suffered  by  him  be  ascer- 
tained and  that  he  have  judgment  therefor.  The  proof  offered  in  sub- 
stantiation of  the  claim  for  damages  is  so  vague  and  uncertain  as  not 
to  afford  a  basis  for  computation,  and  the  claim  for  damages  is  denied. 

Plaintiff  is  awarded  judgment  for  a  permanent  injunction  as  de- 
manded in  the  complaint,  which  should  be  so  worded  as  not  to  inter- 
fere with  the  operation  of  a  legitimate  taxicab  business  by  defendant. 
Costs  of  the  action  are  awarded  plaintiff.    Judgment  accordingly. 


(118  Misc.  Rep.  8U) 

DARLING  V.  SERVICE  TRANSP.  CORPORATION  et  al. 

(Supreme  Court,  Special  Term,  Herkimer  CJoimty.    June,  1922.) 

1 4  Carriers  ^=>7~FranchiS6  to  operate  stageooach  route  carried  with  it  right  to 

use  higliways. 

Where  the  certificates  of  incorporation  of  a  stagecoach  company,  in- 
corporated in  1914  under  the  Transportation  Corporations  Law  as  it  then 
existed,  stated  that  the  route  to  be  used  was  over  certain  named  high- 
ways, though  this  act  did  not  expressly  so  state,  the  company  secured 
the  right  to  use  these  highways. 

2.  Carriers  ^=>7~Rigfit  granted  to  use  highways  held  a  special  fanchise. 

The  right  granted  to  a  service  transportation  corporation  to  use  the 
highways  is  a  granted  right  to  use  public  highways  for  k  public  purpose, 
but  with  private  profit,  and  hence  constitutes  a  special  franchise. 

3.  Carriers  ^c:>7— Forfeiture  of  franchise  for  nonusor  proper  oiiy  in  actfon  by 

state. 

Where  a  stagecoach  company  had  discontinued  operating  for  five  years 
under  General  Corporation  Law,  §  101,  providing  that,  where  a  corpora- 
tion has  suspended  ordinary  business  for  a  year,  an  action  to  forfeit  its 
corporate  rights  may  be  maintained,  a  forfeiture  could  be  asserted  In  an 
action  by  the  state,  but  not  in  an  action  between  third  parties. 

^rs»For  other  cases  see  same  topic  &  KEY -NUMBER  In  aH  Key-Numbered  Digesta  ft  Tndezet 
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4^  CoBstltntional  law  «» 1 01— Corporation,  oa  roaaming  operatloa,  not  raquiratf  to 
oonipiy  witb  ooadltloa  praeedoat  to  oparatron  anaotad  siaea  laoorporatioa. 

Where  a  company,  after  its  incorik>ration  and  operation  under  the 
laws  then  existing,  ceased  to  do  business,  on  resuming  operating,  it  need 
not  comply  with  additional  enactment  added  to  the  statute  under  which 
It  was  incorporated,  since  Const,  art.  8,  {  1,  reserving  the  right  to  repeal  or 
amend  charters,  does  not  apply  to  vested  rights. 

Action  by  Earl  N.  Darling  against  the  Service  Transportation  Cor- 
poration and  another.    Complaint  dismissed. 
'  See,  also,  Darliny  v.  Darling,  194  N.  Y.  Supp.  897. 

Robert  F.  Livingston,  of  Little  Falls,  for  plaintiff. 
Bronner  &  Ward,  of  Little  Falls,  for  defendants. 

^  CHENEY,  J.  This  action  was  brought  for  a  permanent  injunction 
restraining  the  defendants  from  operating  a  bus  line  over  certain 
streets  in  the  city  of  Little  Falls.  The  defendant  Service  Transporta- 
tion Corporation  was  incorporated  on  or  about  May  1,  1914,  pursuant 
to  the  provisions  of  article  4  of  the  Transportation  Corporations  Law 
(Consol.  Laws,  c.  63),  as  a  stagecoach  corporation;  the  route  being 
stated  in  its  certificate  of  incorporation  as  follows: 

"The  route  or  routes  upon  which  it  is  intended  to  be  run,  as  n^ar  as  prac- 
ticable, are  the  highways  connecting  the  village  or  hamlet  of  Stratford,  Ful- 
ton County,  N.  Y.,  with  the  village  or  hamlet  of  Salisbury  Center  and  Salia*" 
bury  Comers,  in  the  town  of- Salisbury,  Herklnter  county,  and  the  village  of 
Dolgeville  and  the  city  of  Little  Falls,  in  the  county  of  Herkimer,  N.  Y." 

At  that  time  there  was  in  force  section  25  of  the  Transportation  Cor- 
porations Law.  as  added  by  chapter  495  of  the  Laws  of  1913,  the  mate- . 
rial  parts  of  which  read  as  follows : 

**Any  person  or  any  corporation  who  or  which  owns  or  operates  a  stage 
route  or  bus  line  wholly  or  partly  upon  or  along  a  highway  known  as  a  ^tat-3 
route  or  any  road  or  highway  constructed  wholly  or  partly  at  the  expense 
of  the  state  •  •  •  shall  be  deemed  to  be  included  within  tl^e  meaning  of 
the  term  'common  carrier*  as  used  in  the  Public  Service  Commissions  Law, 
and  shall  be  required  to  obtain  a  certificate  of  convenience  and  necessity  tot 
the  operation  of  the  route  proposed  to  be  operated,  and  shall  be  subject  to 
all  the  provisions  of  the  said  law  applicable  to  common  carriers.*' 

Conformable  to  the  requirements  of  that  section  a  petition,  signed 
by  the  directors  of  the  Service  Transportation  Company,  was  filed 
with  the  Public  Service  Commission,  praying  for  the  granting  of  a  cer- 
tificate of  convenience  and  necessity  for  the  operation  of  such  stage 
route.    The  route  proposed  is  described  in  the  petition  as  follows : 

"The  route  proposed  to  be  covered  is  from  the.  hamlet  of  Stratford,,  in  the 
county  of  Fulton,  to  the  hamlet  of  Salisbury  Center,  in  the  county  of' Herki- 
mer, passing  along  county  highway  No.  404  of  the  county  of  Herkimer  be- 
tween the  said  two  hamlets;  thence  along  county  highway  No.  463,  through 
the  hamlet  of  Salisbury  Center  to  the  village  of  Dolgeville,  in  the  county  of 
Herkimer,  and  thence  along  county  highway  No,  463  to  the  hamlet  of  Man- 
helm  Center,  in  tlie  town  of  Manhelm,  and  thence  along  county  highway  Na 
133  to  the  city  of  Little  Falls." 

^=»f>nr  oth«r  casef  nee  same  topic  ft  KBT-NUMBER  in  all  Xey-Kombered  Digests  A  IndezM 
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And  further: 

"The  said  stage  route  and  auto  bus  line  passes  through,  the  hamlets  of 
Stratford  and  Salisbury  Center,  in  the  town  of  Salisbury,  and  through  a  part 
of  said  town,  through  the  village  of  DolgevlUe,  in  the  town  of  Manheim,  the 
hamlet  of  Manheim  Center  in  the  town  of  Manheim,  and  through  a  part  of 
said  town  and  into  and  over  Loomls  street,  Whited  street,  Burwell  street,  and 
Alexander  street  to  Main  street  In  the  city  of  little  Falls." 

On  April  28,  1914,  the  Public  Service  Commissioti  granted  to  the 
Service  Transportation  Company  a  certificate  of  convenience  and  ne- 
cessity for  the  operation  of  auto  busses  over  and  upon  the  said  route^ 
to  wit : 

"Beginning  at  the  hamlet  of  Stratford,  in  the  county  of  Pulton,  numing 
thence  southerly  along  state  highway  No.  464  to  the  hamlet  of  Salisbury  Cen- 
ter; thence  along  state  highway  No.  463,  through  the  hamlet  of  Salisbury 
Center,  to  the  village  of  DolgeviUe,  in  the  county  of  Herkimer;  and  thence 
along  state  highway  No.  463  to  the  hamlet  of  Manheim  Center,  in  the  town  ' 
of  Manheim ;  thence  along  state  highway  No.  133  to  the  city  of  Little  PWls." 

Pursuant  to  such  certificate,  the  Service  Transportation  Company 
operated  a  bus  line  until  some  time  in  the  year  1916,  when  regular 
service  was  abandoned,  although  George  Service,  one  of  the  directors, 
testified  that  he  occasionally  operated  an  automobile  owned  by  him  for 
the  purpose  of  taking  hunters  into  Stratford. 

•  By  diapter  667,  Laws  of  1915,  section  25  of  the  Transportation 
Corporations  Law  was  amended  to  -its  present  form,  and  section  26 
was  added.  The  effect  of  the  amendment  to  section  25  was  to  strike 
out  the  provision  with  reference  to  state  roads,  and  make  every  person 
or  corporation  operating  a  bus  line  or  stage  route  wholly  or  partly 
along  any  street,  avenue,  or  public  place  in  any  city  a  common  carrier 
'and  under  the  necessity  of  procuring  a  certificate  of  convenience  and 
necessity  from  the  Public  Service  Commission ;  and  section  26,  which 
was  added,  made  it  also  necessary  to  obtain  the  consent  of  the  local 
authorities  of  the  city  over  whose  streets  the  line  was  operated  in  whole 
or  in  part.  It  is  conceded  here  that  the  Service  Transportation  Cor- 
poration had  not  before  the  commencement  of  this  action  obtained  any 
consent  from  the  local  authorities  of  the  city  of  Little  Falls  to  (^rate 
its  bus  line  over  the  streets  thereof. 

The  village  of  DolgeviUe  is  a  flourishing  manufacturing  village  of 
about  3,500  inhabitants,  situated  about  eight  miles  north  of  the  dty 
of  Little  Falls.  After  the  discontinuance  of  service  by  the  defendant 
company,  there  being  no  bus  line  or  stage  line  in  operation  between  the 
two  places,  the  plaintiff  started  one,  and  procured  from  the  city  of 
Little  Falls  the  necessary  consent  to  the  use  of  the  part  of  the  route 
within  the  city,  and  from  the  Public  Service  Commission  a  certificate 
of  convenience  and  necessity  as  required  by  law.  He  invested  quite 
a  sum  of  money  in  equipment  and  has  built  up  a  substantial  business. 

After  the  plaintiff  had  become  established* in  business,  the  defendant 
Philip  Darling  commenced  the  operation  of  a  motor  vehicle  line,  using 
automobile  touring  cars,  over  the  same  route  in  competition  with  plain- 
tiff. He  was  granted  by  the  city  of  Little  Falls  the  necessary  consent 
to  the  use  of  the  streets,  and  applied  to  the  Public  Service  Commis- 
sion for  a  certificate  of  convenience  and  necessity.    This  was  refused, 
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the  commission  holding  that  there  was  no  necessity  for  the'  operation 
of  another  line.  Notwithstanding  the  denial  of  the  certificate,  defend- 
ant Darling  continued  to  operate  his  line  until  the  service  upon  him 
of  an  injunction  restraining  the  same  in  the  case  of  Darling  v.  Darling, 
194  N.  Y.  Supp.  897,  herewith  decided 

Shortly  thereafter  he  made  an  arrangement  with  the  defendant 
Service  Transportation  Company,  by  the  terms  of  which,,  as  claimed  by 
the  defendants,  he  rented  to  the  corporation  the  two  touring  cars 
which  he  had  formerly  used  as  busses  and  hired  the  services  of  him- 
self as  driver  for  the  sum  of  $3,000  per  year,  and  started  runnit^  the 
busses  between  Dolgeville  and  Little  Falls  in  the  name  of  the  Service 
Transportation  Company,  This  action  is  brought  to  restrain  such 
operation,  and  in  the  action  a  temporary  injunction  has  been  issued. 

The  contention  of  the  defendant  Service  Transportation  Company  is 
that,  by  its  incorporation  under  article  4  of  the  Transportation  Corpo- 
rations Law,  it  became  possessed  of  a  special  franchise  to  take  and 
convey  persons  and  property  in  stages  and  omnibuses,  and  to  provide 
and  run  the  necessary  stages  and  omnibuses  upon  the  route  mentioned 
in  its  certificate  of  incorporation,  and  to  take  compensation  therefor; 
that  at  the  time  of  its  incorporation  tlie  only  condition  precedent  to 
the  exercise  of  that  right  was  the  procuring  of  a  certificate  of  con- 
venience and  necessity  from  the  Public  Service  Commission;  that, 
having  procured  such  certificate,  it  became  possessed  of  a  vested  right 
to  run  such  omnibuses  and  stages,  which  right  is  not  affected  by  the 
subsequent  requirement  added  to  the  statute  that  it  also  obtain  the  con- 
sent of  the  local  authorities  of  the  city  of  Little  Falls,  in  which  a  por- 
tion of  its  route  was  located ;  and  that  such  franchise  right  was  not  af- 
fected by  the  abandonment  of  the  public  service  from  1916  to  Decem- 
ber 1,  1921. 

Section  20  of  the  Transportation  Corporations  Law  provides  for 
the  formation  of  corporations  for  the  purpose  of  maintaining  and  op- 
erating stage  or  omnibus  routes  for  public  use  in  the  conveyance  of 
persons  and  property,  by  the  execution  and  filing  of  a  certificate  of 
incorporation,  which  shall  state,  among  other  things,  the  route  upon 
which  it  is  intended  to  run.  Section  22  confers  upon  such  a  corpo- 
ration— 

'•power  to  take  and  convey  persons  and  property  In  stages  and  omnibuses, 
and  to  provide  and  mn  the  necessary  stages  and  omnibuses  upon  their  route 
or  routes  lor  the  public  use  and  to  receive  compensation  therefor." 

[1,  2]  There  is  not  in  the  statute  any  express  grant  of  a  right  or 
privilege  to  use  the  public  highways  for  the  purpose  of  carr3ang  on 
such  business,  but  the  defendant  insists  that  such  a  grant  is  to  be  ]m<- 
plied  irom  the  fact  that  in  order  to  do  such  business  practically  the 
highways  must  necessarily  be  used,  and  in  this  particular  case  the  cer- 
tificate of  incorporation  filed  states  that  the  route  to  be  used  is  over 
certain  highways.  I  think  it  may  fairly  be  said  that  it  was  the  legisla- 
tive intent  to  permit  corporations' organized  under  saM  act  to  use  Uie 
highways  mentioned  in  their  respective  certificates  of  incorporation 
for  the  purpose  of  transacting  the  business  for  which  they  were  in- 
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corporated,  and  that  the  right  so  granted  was  a  right  to  use  public  prop- 
erty for  a  public  use,  but  with  private  pro&t,  and  constitutes  a  special 
franchise.  Lord  v.  Equitable  Life  Ins.  Co.,  194  N,  Y.  212,  225,  85^  N, 
E.  443,  22  L.  R.  A.  (N.  S.)  420. 

As  the  route  to  be  used  included  highways  constructed  wholly  or 
partly  at  the  expense  of  the  state,  by  virtue  of  section  25  of  the  same 
act  the  corporation  was  made  a  common  carrier  within  the  meaning 
of  the  term  as  used  in  the  Public  Service  Corporations  Law,  and  sub- 
ject to  all  the  provisions  of  that  law  applicable  to  common  carriers. 
Among  the  duties  imposed  upon  the  common  carrier  is  that  of  sup- 
plying at  all  times  safe  and  adequate  service.  Public  Service  Commis- 
sions Law  (Consol.  Laws,  c.  48)  §§  25  and  26. 

The  question  here  presented  is  whether  a  stagecoach  corporation, 
which  has  complied  with  all  the  conditions  precedent  to  its  operation, 
and  has  actually  commenced  operation  under  its  charter,  can  there- 
after abandon  such  operation  and  cease  to  perform  the  ordinary  busi- 
ness of  the  corporation  for  a  period  of  over  five  years,  and  then,  after 
others  have  entered  the  field  and  are  adequately  filling  the  need, 
again  resume  operations  without  complying  with  additional  conditions 
precedent,  which  have  been  added  to  tiie  statute  under  which  it  was 
organized.  There  does  not  seem  to  be  any  authority  in  this  state  de- 
cisive upon  the  question.  This  case  differs  materially  from  Village  of 
Predonia  v.  Fredonia  Natural  Gaslight  Co.,  169  App.  Div.  690,  155 
N.  Y.  Supp.  212,  in  that  in  that  case  the  determining  feature  seems  to 
be  that  there  was  not  any  absolute  duty  imposed  upon  the  ofiFending 
corporation  to  exercise  the  special  franchise  in  question,  and  the  court 
held  that  under  such  circumstances  a  suspension  of  operation  did  not 
work  a  forfeiture.  In  this  case  the  statute  does  impose  that  duty  on 
the  corporation. 

[3]  There  can  be  no  doubt  but  that,  by  the  suspension  of  its  ordi- 
nary and  lawful  business  for  a  period  of  over  one  year,  its  corpo- 
rate rights,  privileges,  and  franchise  have  become  forfeited  and  the 
corporation  liable  to  dissolution  -upon  that  ground.  General  Corpo- 
ration Law  (Consol.  Laws,  c.  23)  §  101.  This  rule  has  also  been  held 
to  apply  to  a  case  where  there  has  been  a  failure  to  exercise  a  special 
franchise  contained  in  a  corporate  grant  (People  v.  Broadway  Ry., 
126  N.  Y.  29,  26  N.  E.  961),  as  well  as  where  there  has  been  an  aban- 
donment of  such  franchise  after  it  has  been  exercised  (People  v.  Al- 
bany &  V.  R.  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295).  But  such  forfeiture 
can  only  be  asserted  in  an  action  by  the  people  of  the  state  from  whom 
the  franchise  sprang,  and  not  in  a  suit  between  third  persons.  City 
of  New  York  v.  Bryan,  196  N.  Y.  158,  89  N.  E.  467. 

[4]  While  the  state  has  by  the  Constitution  (article  8,  §  1)  reserved 
the  right  to  repeal  or  amend  charters  granted  to  corporations,  includ- 
ing the  laws  under  which  they  are  organized,  this  has  been  tmiformly 
held  not  to  include  the  right  to  interfere  with  or  take  away  vested 
rights.-  People  V.  O'Brien,  111  N.  Y.  1.  18  N.  E.  692,  2  L.  R.  A.  255, 
7  Am.  St.  Rep.  684;  Holmes  Electric  Protective  Co.  v.  Williams,  228 
N.  Y.  407,  422,  127  N.  E..315.  The  defendant  corporation  consequent- 
ly had  the  right  to  exercise  its  secondary  franchise,  and  was  not  obliged 
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to  comply  with  conditions  precedent  thereto  provided  by  laws  passed 
subsequent  to  ite  incorporation. 

The  case  of  Public  Service  Commission,  Second  Dist.  v.  Booth,  170 
App.  Div.  590,  156  N.  Y.  Supp.  140,  is  not  in  conflict  with  the  views 
heretofore  expressed.  That  case  was  concerned  only  with  a  municipal 
Bcense,  not  with  a  secondary  franchise.  As  such  a  license  was  only  a 
temporary  permit  to  do  business,  and  not  in  any  sense  property,  it 
was  held  that  it  did  not  exempt  its  holder  from  compliance  with  the 
terms  of  the  act  subsequently  passed,  requiring  the  certificate  of  the 
Public  Service  Commission  before  operating  a  bus  line. 

The  plaintiff  cannot  maintain  an  action  to  procure  a  judgment  de- 
claring forfeited  the  rights  of  the  defendant  corporation  because  of 
its  cessation  of  business  and  failure  to  exercise  its  franchise  rights. 
Until  such  forfeiture  is  established  by  judgment,  the  corporation  may 
again  lawfully  exercise  such  rights. 

It^  follows,  therefore,  that  the  (^mplaint  should  be  dismissed,  with 
costs.  Findings  may  be  prepared  in  accordance  with  the  foregoing 
memorandum. 

Judgment  accordingly. 


niEGEL  V.  FRANZEL. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    May  10,  19(22.) 

1.  Receivers  ®==>35(l)— No  Jurlddlctlon  to  appoint  receiver  or  require  bonil,  la 

absence  of  notlee  of  applleatlon  upon  atfverae  party. 

The  court  was  without  Jurisdiction  to  malte  an  order  requiring  defend- 
ant to  give  a  bond,  and  requiring  the  appointment  of  a  receiver  If  she 
failed  to  do  so,  where  no  notice  of  an  application  for  the. appointment  of 
a  receiver  or  for  an  order  requiring  the  defendant  to  give  bond  was  served 
on  defendant 

2.  Action  ^=:>69i/2>  New,  vol.  I4A  Key-No.  Sertes-^Court  liad  Jnrisdiotlon  to  ortfor 

sale  of  live  Steele  In  controvorsy. 

Ck)urt  had  jurisdiction  to  make  an  order  permitting,  the  sale  of  live 
stock  in  controversy  and  directing  payment  of  proceeds  Into  court 

Action  by  Maynard  Ll  Riegel  against  Barbara  Franzel.  Fronfi  an  or- 
der (191  N.  Y.  Supp.  126)  denying  an  application  to  sell  live  stock  in 
controversy,  and  granting  an  application  for  a  receiver,  defendant  ap- 
peals.   Reversed. 

PER  CURIAM.  Order  (191  N.  Y.  Supp.  126)  reversed,  with  $10 
costs  and  disbursements  and  motion  granted,  with  $10  costs. 

[1,2]  As  no  notice  of  an  application  for  the  appointment  of  a  re- 
ceive- or  for  an  order  requiring  the  defendant  to  give  a  bond,  was 
served  upon  the  defendant,  the  court  was  without  jurisdiction  to  make 
the  order  requiring  the  defendant  to  give  a  bond,  and  requiring  the  ap- 
pointment of  a  receiver  if  she  failed  to  do  so.  The  court  had  jurisdic- 
tioa  to  make  an  order  permitting  the  sale  of  the  live  stodc  and  directing 

the  payment  of  the  proceeds  into  court. 

-  •         ■      —  ■  ■  " 

^s»For  otii«r  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Discvti  ft  Indezw 
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CLIS  Misc.  Rep.  715) 

NEW  ENGLAND  S.  S.  CO.  V.  GEO.  H.  MERRILL  CO.  OF  NEW  YORK,  Na 

(Municipal  Court  of  Qty  of  New  York,  Borougli  of  Manhattan,  Ninth 
District     May,  1922.) 

I.  Evidence  ^=8>IO(3)*<Jadicial  notice  taken  of  what  constitutes  pnbllo  streets  of 
city  of  New  York. 

The  court  will  take  judicial  notice  that  the  marginal  way  or  farm 
which  lies  between  the  westerly  side  of  West  street  and  the  North  BlYor 
is  a  part  of  the  public  streets  of  the  city  of  New  York. 

Z,  Carriers  ^==>26,  191— Storage  charges  not  recoverable,  where  goods  were  stored 
In  public  street. 

A  carrier  could  not  reooTer  storage  charges  under  a  bill  of  lading  and 
tariff  schedules  filed  with  the  Interstate  Commerce  Commission,  authoriz- 
ing charges  for  storage  "in  or  on  railroad  premises,**  where  the  goods  were 
stored  in  a  public  street ;  such  charges  being  recoverable  only  for  storage' 
"in  or  on  railroad  premises.'* 

.    Action  by  the  New  England  Steamship  Company  against  the  Geo. 
H.  Merrill  Company  of  New  York,  Inc.     Judgment  for  defendant, 

Charles  M.  Sheaf  e,  Jr.,  of  New  York  City,  for  plaintiiBf. 
Henry  W.  Hardon,  of  New  York  City,  for  defendant. 

LAUER,  J.  The  question  here  involved  is  as  to  the  right  of  the 
plaintiff  to  recover  under  the  bill  of  lading,  copy  of  which  is  in  evi- 
dence, and  under  the  tariflf  schedule  filed  with  the  Interstate  Com- 
merce Commission.  It  appears  that  the  charges  made  by  the  plain- 
tiff against  the  defendant  which  are  sought  to  he  recovered  in  this  ac- 
tion represent  storage  charges  which  the  plaintiff  claims  are  due  it  for 
the  storage  of  65  drums,  weighing  32,671  pounds,  stored  on  what  is 
known  as  the  marginal  way  or  farm  which  lies  between  the  westerly 
side  of  West  street  and  the  North  River.  According  to  the  evidence 
these  drums  were  unloaded  at  Pier  14  and  immediately  taken  to  this 
marginal  way,  where  they  were  kept  during  all  the  time  for  which  the 
charges  are  now  claimed  in  this  action.  The  defendant  contests  the 
right  of  the  plaintiff  to  chaise  for  storage,  of  these  drums,  because 
the  place  of  storage  was  not  railroad  premises,  but  was  a  public  street 
of  the  city  of  New  York. 

[1]  The  court,  I  think,  may  take  judicial  notice  of  the  fact  that  the 
place  where  this  shipment  was  stored  was  a  part  of  the  public  streets 
of  the  city  of  New  York  and  not  property  owned  or  controlled  by  the 
plaintiff  steamship  company.  The  provision  of  the  bill  of  lading  is 
to  the  following  effect  (section  5) : 

"Property  not  removed  by  the  party  entitled  to  receive  it  within  48  hours 
(exclusive  of  legal  holidays)  after  notice  of  its  arrival  has  beesi  s^it  or  giveo 
may  be  kept  in  car,  depot  or  place  of  delivery  of  the  carrier  or  warehouse', 
subject  to  a  reasonable  charge  for  storage  and  to  carrier's  responsibility  as 
warehouseman  only,  or  may  be  at  the  option  of  the  carrier  removed  to  and 
stored  in  a  public  or  licensed  warehouse  at  the  cost  of  the  owner,  and  theze 
held  at  the  owner's  risk  and  without  liability  on  the  part  of  the  carrier,  and 
subject  to  a  lien  for  freight  and  other  lawful  charges  including  a  reasonable 
charge  for  storage." 

^=;>For  other  cases  see  same  topic  it  KEY-NUMBBR  In  all  Key-Numbered  Digests  it  Indexes 
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The  schedule  of  charges  of  the  Interstate  Coitimcrce  Coimnission 
applicable  to  this  shipment  authorizes  charges  for  storage,  if  stored 
**in  or  on  railroad  premises."  The  plaintiff  proves  no  right  to  charge 
for  storage  other  than  that  of  the  provision  in  the  Interstate  Commerce 
Commission  schedules  referred  to. 

[2]  I  conclude,  therefore,  that  the  plaintiff  is  not  entitled  to  recover 
except  for  storage  of  merchandise  "in  or  on  railroad  premises."  Un- 
questionably this  merchandise  was  stored  in  the  public  streets  of  the 
city  of  New  York,  in  a  place  other  than  "in  or  on  railroad  premises," 
and  under  the  circumstances  I  do  not  believe  the  plaintiff  is  entitled 
to  a  recovery. 

Judgment  is  accordingly  given  for  the  defendant. 

Judgment  accordingly. 


(119  Misc.  Rep.  «)  ur.  STEIN'S  WILL. 

^Surrogate's  Court,  Bronx  Oounty.    June,  1922.) 

1.  Wills  ies8>302 (6)— statutory  requlrtmont  at  to  witnossot  for  ailiiiltslOB  of  Mi* 

capatlve  will  held  not  satisfied  by  letters  of  deeedent. 

The  requirement  of  Surrogate  Court  Act,  |  141,  providing  that,  before 
a  nuncupative  will  is  admitted  to  probate,  its  execution  and  tenor  thereof 
must  be  proved  by  at  least  two  witnesses,  was  not  satisfied  by  letters 
written  to  petitioner  by  decedent  while  in  France  with  the  American 
Expeditionary  Forces. 

2.  Wills  <g=:s>240— Letters  written  by  deceased  wlille  witli  American  Expeditionary 

Forces  in  France  not  admissible  as  foreiQn  will. 

Letters  written  by  decedent  while  with  the  American  Expeditionary 
Forces  in  France  to  petitioner  heM  not  admissible  as  a  will  of  personal 
property  executed  in  a  foreign  country  according  to  its  laws ;  France  not 
being  mentioned  in  Decedent  Estate  Law,  |  23,  as  it  was  at  time  of  de- 
cedent's death  and  before  amendment  by  chapter  224,  Laws  1919. 

3.  Wilts  ^=s> 1 4 1— Statement  made  by  decedent,  about  to  embark  for  the  war 

In  Europe,  field  admissible  as  minoupatlve  will. 

The  statement  that,  "If  anything  should  happen  to  me  on  the  other 
side  I  want  Carl  to  have  everything,"  made  by  decedent,  when  about  to 
embark  for  the  war  in  Europe,  as  weU  as  the  form  of  the  statement  itself, 
warrants,  if  it  does  not  compel,  the  conclusion  that  the  statement  thus 
made  was  the  declaration  of  a  testamentary  intenft,  made  animo  testandi. 

In  the  matter  of  proving  the  nuncupative  last  will  and  testament  of 
George  Stein,  deceased.    Will  admitted  to  probate. 

Ernest  E.  L.  Hammer,  of  New  York  City  Qohn  J.  Prendergast,  of 
New  York  City,  of  counsel)c  for  proponent. 

Edward  R.  Koch,  of  New  York  City,  special  guardian,  for  unknown 
parties. 

Cortland  A.  Johnson,  Deputy  Atty.  Gen.,  opposed. 

SCHULZ,  S.  The  petitioner  prays  for  the  probate  of  a  nuncupative 
will,  alleged  to  consist  of  statements  made  to  comrades  and  others  and 
of  letters  written  to  the  petitioner  by  the  alleged  testator,  a  soldier, 
while  in  actual  military  service.  The  petitioner  was  a  friend  of  the 
decedent,  his  senior  in  age,  with  whom  he  had  made  his  home,  ana  be- 

^S9For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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tween  whom  and  the  decedent  there  existed  such  a  strong  bond  of  af- 
fection and  esteem  that  the  conclusion  might  be  warranted  that  the 
petitioner  stood  in  loco  parentis  to  him.  The  decedent  died  in  action 
on  May  28,  1918,  in  France. 

The  various  statements  and  letters  may.  be  grouped  into  three  subdi- 
visions : 

(a)  A  letter  written  by  the  decedent  to  the  petitioner  and  another 
person,  on  March  17,  1916,  and  a  statement  made  to  a  comrade  in  the 
same  year  in  the  state  of  Texas. 

(b)  A  statement  made  at  Hoboken,  fT.  J.,  while  the  decedent  was 
embarking  with  his  regiment  for  service  overseas  in  June,  1917. 

(c)  Letters  written  to  the  petitioner  while  the  decedent  was  in  France 
with  the  American  Expeditionary  i?orces  during  the  years  1917  and 
1918. 

I  am  satisfied  that,  at  all  the  times  stated,  the  decedent  was  of  sound 
mind,  memory,  and  understanding,  not  under  any  undue  influence,  re- 
straint, or  duress,  and  of  full  age,  and  that  he  wished  that  the  petitioner, 
who  had  befriended  him,  should  receive  all  of  his  property  upon  his 
death.  The  only  question  to  be  determined  is  whether  the  evidence 
submitted  is  sufficient  to  establish  a  nuncupative  will,  so  that  his  tes- 
tamentary intent  may  be  given  effect. 

I  shall  discuss  the  three  groups,  (a),  (b),  and  (c),  in  their  inverse 
chronological  order,  because,  if  any  one  of  such  writings  or  declara- 
tions constitutes  a  valid  nuncupative  will  of  the  whole  of  decedent's 
property,  it  will  be  unnecessary  to  consider  those  which  precede  it. 

[1,  2]  The  Surrogate  Court  Act  (Laws  1920,  c.  928.  §  141,  as  amend- 
ed by  Laws  1922,  c.  653),  in  so  far  as  material,  provides  that: 

''Before  a  nuncupative  will  is  admitted  to  probate,  its  execution  and  tbe 
tenor  thereof  must  be  proved  by  at  least  two  witnesses." 

Assuming  that  the  testimony  of  all  of  the  witnesses  is  true,  this 
statutory  requirement  has  in  my  opinion  not  been  complied  with  as  to 
the  letters  to  which  reference  is  made  in  subdivision  (c).  Nor  may 
these  letters  be  admitted  as  a  will  of  personfeil  property  executed  in  a 
foreign  country  according  to  its  laws,  for  the  reason  that  France  was 
not  mentioned  in  the  statute  (Decedent  Estate  Law  [Laws  1909,  c  18; 
Consol.  Laws,  c.  13] ,  §  23),  as  it  was  at  the  time  of  the  decedent's  death, 
and  prior  to  the  amendment  made  thereto  by  section  i,  c.  294,  of  the 
Laws  of  1919.    It  then  provided,  so  far  as  material,  as  follows: 

"  •  •  •  A  wUl  of  personal  property  executed  without  the  state,  and 
wiUitn  the  United  States,  the  Dominion  of  Canada,  or  the  kingdom  of  Great 
Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state  or  country  where 
it  is  or  was  executed,    *    *    •    may  be  admitted  to  probate  in  this  state." 

Matter  of  Cruger's  Will,  36  Misc.  Rep.  477,  73  N.  Y.  Siipp.  812, 
cited  by  the  petitioner,  does  not  apply.  There  the  testator  was  a  resi- 
dent of  France  and  the  learned  surrogate  distinctly  states: 

"It  is  quite  clear  that  the  propounded  paper  does  not  in  any  way  conform 
to  the  requirements  of  the  law  of  this  state  as  to  its  method  of  execution,  and 
it  can  be  sustained,  if  at  all,  only  as  a  French  will,  executed  in  France  by  a 
resident  of  that  country." 
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In  the  pending  matter  the  petitbner  states  that  the  decedent  was  a 
resident  of  this  state.  I  hold,  therefore,  that  no  nuncupative  or  other 
will  was  established  by  the  letters  referred  to  in  subdivision  (c). 

[3]  Evidence  was  introduced  by  the  petitioner  as  to  the  laws  of  the 
state  of  New  Jersey  affecting  nuncupative  wills.  This  was  not  con- 
troverted or  questioned  by  the  respondents,  and  under  such  laws  the 
statement  made  by  the  decedent  in  the  city  of  Hoboken,  in  the  state  of 
New  Jersey,  referred  to  in  subdivision  (b),  constitutes  a  valid  nuncupa- 
tive will  in  that  state,  and  hence  may  be  admitted  to  probate  in  tfiis 
state  as  a  will  of  personal  property  pursuant  to  the  statute  last  cited. 
Such  statement  was  as  follows : 

"If  anytbing  should  happen  to  me  on  the  other  side,  I  want  Carl  to  h^ve 
everything." 

The  person  desi^mated  as  "Carl"  being  Charles  Monroe  Senseman. 
the  petitioner  herein.  The  fact  that  the  decedent  is  presumed  to  have 
known  the  law,  and  was  about  to  embark  upon  a  journey  to  a  foreign 
land  to  take  part  in  a  war,  with  all  its  incident  dangers  to  his  life,  as 
well  as  the  form  of  the  statement  itself,  warrants,  if  it  does  not  compel, 
the  conclusion  that  the  statement  thus  made  was  the  declaration  of  a 
testamentary  intent  made  animo  testandi.  Matter  of  O'Connor's  Will, 
65  Misc.  Rep.  403,  121  N.  Y.  Supp.  903,  and  cases  cited. 

While  the  testimony  concerning  such  statement  was  at  first  some- 
what indefinite  and  contradictory  as  to  dates  and  other  occurrences,  it 
was  subsequently  and  to  a  large  extent  cleared  up,  and,  I  believe,  as 
regards  the  material  fact  that  the  statement  was  made,  is  true.  Al- 
though the  letters  of  the  decedent  cannot  be  given  effect  as  a  nuncupa- 
tive will,  they  clearly  show  that  it  was  the  intent  of  the  decedent  that, 
if  he  was  killed  while  in  the  service,  this  petitioner  should  receive  his 
property  and  the  death  benefit  due  under  his  war  risk  insurance. 

This  wiU,  having  been  made  after  the  occurrences  referred  to  in 
subdivision  (a)  at  the  Mexican  border,  and  disposing  of  all  of  the 
personal  property  of  the  decedent,  makes  the  consideration  of  the 
letter  from  £1  Paso,  and  the  statement  made  at  or  about  that  time, 
unnecessary. 

A  decree  of  probate  may  enter  in  accordance  with  the  foregoing 
conclusion.    Decreed  accordingly. 
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MEMORANDUM  DECISIONS 


A.  A.  LEVY  CO.,  Tnc^  v.  COLUMBIA 
OVERSEAS  CORPORATION.  (Supreme 
Court,  Apptellate  Division,  First  Department 
July  14,  1922.)  Motion  to  dismiss  appeal 
granted^  with  $10  costs,  unless  appellant  com- 
plies with  terms  of  order.    Order  filed. 


A.  B.  CAMERON  PIANO  CO..  Inc.,  v. 
•'John*'  JOHNSON,  first  name  "John"  being 
fictitious,  etc.  (Supreme  Court,  Appellate  Di- 
vision^ First  Department.  June  9,  1922.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Matter-  of  Alexander  ACK£>RSON,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department.  May  12,  1922.)  Reference 
ordered  to  Hon.  Henry  A.  Gildersleeve,  official 
referee.    Settle  order  on  notice. 


A.  a  &  H.  M.  HALL  REALTY  CJO.  ▼.  Leon 
Sidney  MOOS  et  al.  (Supreme  CJourt,  Appel- 
late Division,  First  Department  Kay  12, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Henry  J.  ADAMS,  an  infant,  v.  Sarah  ADAMS 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  5,  1922.)  Preference 
granted  for  June  15,  1922. 


Henry  J.  ADAMS,  an  inft,  etc.,  Rcspt-Ap- 
plt.,  V.  Thomas  P.  ADAMS,  Applt-Respt,  im- 
pleaded with  Sarah  Adams,  Respt,  and  others, 
Defts.  (Supreme  Court,  Appdlate  Division, 
First  Department  June  30,  1922.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


I^ito  K.  ADAMS,  Plaintiff-Respondent,  v. 
Charles  A.  ADAMS,  Defendant-Appellant 
(Supreme  CJourt,  Appellate  Term,  First  Depart- 
ment July  12,  1922.)  Appeal  from  City 
Court  of  New  Yorlj,  Trial  Term.  Action  by 
Leito  K.  Adams  against  Charles  A.  Adams. 
Judgment  for  plaintiff  in  the  City  Court,  and 
defendant  appeals^  Reversed,  and  complaint 
dismissed. 

PER  CURIAM.  The  alleged  agreement  in 
controversy  cannot  be  upheld  as  a  separation 
agreement,  as  it  does  not  show  on  its  face,  and 
the  record  does  not  disclose,  that  it  was  made 
after  the  parties  separated.  Moreover,  it  was 
without  consideration  and  indefinite  as  to  term, 
and  was  merely  an  expression  of  willingness  on 
the  part  of  the  defendant  to  give  plaintiff  a 
certain  sum  each  month  for  maintenance  and 


s-upport,  and  an  expression  of  the  wife's  will- 
ingness to  accept  same.  Judgment  reversed, 
with  costs,  and  complaint  dismissed,  with  costs. 


AGELOFF  REALTY  (X)MPANT,  Inc.  as 
assignee  of  Hyman  Dupkin,  respondent,  v.  Max 
WILENSKY.  appelant  (Supreme  €k>Tirt.  Ap- 
pellate Division.  Second  Department  Apnl  20, 
1922.)  Order  ot  the  Appellate  Term  nnanimoos- 
ly  affirmed,  with  costs.    No  opinion. 


Retta  AINSLIE,  respondent,  v.  Fred  W. 
HARTIG  land  Harvey  JT  Neild,  as  administra- 
tors of  the  goods,  chattels  and  credits  of  Luna 
M.  Neild,  deceased,  Cyrus  Gray,  and  Rosella 
Gray,  executrix,  etc.,  at  Byron  Gmj,  dec^sed, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  6,  1922.)  Judg- 
ment unanimously  affirmed,  with  coats. 


Micbele  AJELLO,  respondent^  ▼.  BCichde 
AJELIX),  Jr.,  and  others,  appellants.  (Su- 
preme Ck>urt,  Appellate  Division,  Second  De- 
partment. June  29,  1922.)  Order  modified,  so 
as  to  provide  that  no  examination  shall  be  had 
upon  any  subject  necessarOv  involving  testimony 
which  tends  to  criminate  the  persons  examined, 
and,  as  so  modified,  affirmed,  without  costs.  No 
opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly, 
Jaycox,  and  Young,  JJ.,  concur. 


ALABAMA  HOLDING  CX)RPORATION  t. 
Lee  F.  CONREY  ct  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  23, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


In  the  matter  of  Benjamin  P.  ALBXAN 
DER.  an  attorney.  (Supreme  Court,  Appellati 
Division,  Second  Department  April  20,  1922.) 
Matter  referred  to  Hon.  Lester  W.  Clark,  offi- 
cial referee,  to  take  testimony  and  report,  with 
his  opinion,  to  this  court 


Theodore  A.  ALEXANDER,  respondent,  t. 
CITY  OF  NEW  YORK  and  another,  appel- 
lantlb.  (Supreme  Court,  Appellate  Division, 
Second  Dej^artment  April  28»  1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

See,  also,  194  App.  Div.  .161,  185  N.  T.  Suppi 
o84. 


Theodore  A.  ALEXANDER,  respondent,  v. 
CITY  OF  NEW  YORK  and  another,  appel- 
lants.     (Supreme    Ck>urt,    Appellate    Divufton, 
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Second  Department  May  26,  162^.)  Motion 
for  leave  to  appeal  to  the  Court  ot  Appeals  de- 
nied, without  coats. 


In  the  Matter  of  the  Construction  of  the  Last 
Will  and  Testament,  and  Codicil  thereto,  of 
William  ALLCSN,  deceased,  and  of  the  judical 
settlement  of  the  accounts,  etc.,  of  Annie  B. 
Allen  and  others  as  executors,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  9,  1922.)  Decree  of  the  Surrogate's  Court 
of  Westchester  Couht/  unanimously  affirmed, 
upon  the  oplaiot^  of  the  Surrogate  (111  Misc. 
Rep.  93.  181  N.  Y.  Supp.  896),  with  costs  to 
all  parties  who  have  appeared,  payable  out  of 
the  estate. 


liouis  AliPREN  and  another,  Applts.,  v. 
MANUFACTURERS'  TRUST  CO.  of  NEW 
TORK,  impld.,  cftc,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  Ju&e 
9.  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


Frank  AMEDO  v.  *'Helen"  BBNSH  (Sa« 
preme  CJourt,  Appellate  Division,  B^rst  Depart- 
ment July  14,  1922.)  Application  denied, 
^th  $10  costs.    Order  signed. 


AMERICAN  SA^TCTZ  RAZOR  CORP'N, 
Respt.,  V.  VIC  MANUFACTURING  CORP-N, 
impld.,  etc,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  June  30,  i922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  d^endant  to  withdraw  de- 
murrer and  to  answer^  on  payment  of  said  costs 
and  the  costs  of  motion  at  Special  Term.  No 
opinion.    Order  filed. 


AMERICAN  SURETY  COMPANY  OP 
NEW  YORK,  Respt,  v.  Albert  I.  SIRE  and 
another,  as  E)x'x,  etc.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  Mar 
28,  1922J  Judgment  and  order  aflirmed,  with 
costs.    No  opinion.    Order  filed. 


AMERICAN  MSSUB  ItflLLS,  Respt.  v. 
GEORGE  IRISH  PAPER  CO.,  Applt  (Su- 
preme C5ourt  Appellate  Division,  Fourth  De- 
partment May  10,  1922.)  Order,  so  far  as  it 
denies  the  application  to  require  filing  of  secu- 
rity for  costs,  reversed,  and  motion  granted  in 
that  respect  In  all  other  respects,  the  order 
is  affirmed,  without  costs  of  this  appeal  to  ei- 
ther party.    All  concur. 


AMEmiOAN     YBI.LOW    TAXI     OPERA- 
TORS  Inc-  Applt,  v.  John  BARRY,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.    July   14,    1922.)      Order    affirmed, 
l^N.Y.S.— «58 


with  $10  costs  and  disbuxsements.  No  opinion. 
(Jrder  filed.  See,  also,  —  App,  DIv,  "C-  195 
N,  Y.  Supp.  140.  ' 

AMERICAN  YELLOW  TAXI  OPERA- 
TORS, Inc.,  V.  Jack  DIAMOND  and  another. 
(Supremo  Court,  Appellate  Division,  First  De- 
partment June  9,  1922.)  Motion  granted,  on 
condition  that  the  appeal  be  argued  or  submit- 
ted on  the  16th  day  of  June,  1922. 


E.  York  AMES  v.  John  D.  DUNLOP  and  an- 
other. (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Edward  AMMANN,  respondent  y.  Charles 
AMMANN  and  Josephine  Randall,  appellants, 
and  others,  defendants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  12, 
1922.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Edward  AMMANN,  respondent  ¥.  Charles 
AMMANN  and  Josephine  Randall,  appellants, 
and  others,  defendants.  (Supreme  Ck>urt,  Ap- 
pellate Division,  Second  Department  June  9, 
1922.)  Motion  for  reargument  or  for  leave  to 
appeiu  to  the  Court  of  Appeals  denied  with  910 
costs.    Young,  J.,  not  voting. 


Martha  ANDERSEN,  respondent,  v.  TTL- 
LAGB  OF  NORTH  TARRYTOWN,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  26,  1922.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Amanda  C.  ANDERSON,  Respt,  Y.  JAMES- 
TOWN STREET  RY.  CO.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
BCay  3,  1922.)  Judgment  and  order  affirmed, 
with  costs.  An  concur,  except  Sears,  J.,  who 
dissents  upon  the  authority  of  Truesdell  v. 
Erie  R.  R.  Co.,  114  App.  Dir.  84,  99  N.  Y. 
Supp.  094,  and  Rosenthal  v.  Troy  &  New  Eng- 
land Ry.  Co.,  162  App,  Diy.  188,  147  N.  Y. 
Supp.  726.  ^ 

John  A.  ANDERSON,  Respt.  T.  JAMES- 
TOWN STREET  RY.  CO.,  Applt  (Supreme 
Court.  Appellate  Division,  Fourth  Department 
May  3,  1922.)  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  Sears,  J.,  who 
dissents  upon  the  authority  of  Truesdell  v.  Erie 
R.  R.  Co.,  114  App.  Div.  34,  99  N.  Y.  Supp. 
694,  and  Rosenthal  v.  Troy  &  New  England 
Ry.  Co..  162  App.  Div.  188,  147  N.  Y.  Supp. 
725. 


Amos    H.  ANDREWS,    Rosa  C.    Andrews, 
Grace  H.  Spencer  (now  Grace  H.  Hojt),  as 
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executrix  of  the  last  will  and  testament  of 
Charles  El  Spencer,  deceased,  and-  Grace  H. 
Hoyt,  respondents,  v.  BQUITABLB  FIRE  A 
MARINE  INSURANCE  COMPANY  OF  PRO- 
VIDENCE. R.  I.,  and  Phoenix  Inanrance  Com- 
pany of  Hartford,  Conn^  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  Bc- 
Sartment  July  6,  1922.)  Judgment  and  or- 
er  unanimously  affirmed,  with  costs,  on  the 
authority  of  Manchester  t.  Guardian  Assur- 
ance Co.,  151  N.  Y.  88,  45  N.  B.  381,  56  Am. 
St.  Rep.  600. 


Joseph  ANGB,  as  admr.,  etc.,  Plff.,  v.  2ETSA 
CASUAI/TY  &  SURETY  CO.,  Deft.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  17, 1^22.)  PlaintifiPs  exceptions  overruled, 
motion  for  new  trial  denied  with  costs,  and 
judgment  directed  for  the  defendant  upon  the 
verdict,  with  costs.    All  concur. 


Joseph  ANGB,  as  adm'r,  etc.,  T.  .fflTNA 
CASUALTY  A  SURETY  CO.,  Respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  I>e- 
partment  June  30,  1922.)  Motion  for  reargu- 
ment  deniad,  with  $10  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 


ANNBTTA  GARMENT  CO.,  Respt.,  v.  BTOB- 
LANDER  BROS.  A  HARFIBLD  CWAK  & 
SUIT  CO.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  30.  1922.) 
Determination  affirmed,  with  costs.  No  opin- 
ion.   Clarke,  P.  J.t  dissenting.    Order  filed. 


ANNBTTA  GARMENT  CO.  v.  KURLAN- 
DER  BROS.  &  HARFIELD  CLOAK  &  SUIT 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  July  14,  1922.)  Motion  granted* 
Order  filed. 


Walter  0.  ANTHONY  and  Theodore  V. 
W.  Anthony,  copartners,  etc.,  respondents,  v. 
Wesley  WAIT,  appellant  -(Supreme  Court 
Appellate  Division,  Second  Department.  May 
26,  1922.)  Judgment  unanimously  affirmed, 
with  coata.    No  opinion. 


A.  O.  ANDERSEN  &  CO.  Inc.,  Respt,  ▼. 
STANDARD  SHIPBUILDING  CORPN , 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  16,  1922.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Laughlin  and  Page,  JJ.,  dissenting.    Order  filed. 


Matter  of  Jacob  APPELL.  deceased.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. July  14,  1922.)  Motion  granted,  vacat- 
ing an  stays  in  order  of  July  1,  1921.  Order 
filed. 


ABBIB  A  HOITLBBRG,  Ine.,  Bespt,  t.  AL- 
FRED KRAMBR  A  CO.,  Inc.,  Applt  (Su- 
preme Court  Appellate  Division,  Ffrat  Depart- 
ment May  26,  1922.)  Order  modified,  as 
stated  in  order,  and,  as  so  modified,  affirmed, 
with  $10  eoata  and  diaburaementa  to  the  appel- 
lant   No  opinion.     Order  filed. 


In  the  matter  of  the  claim  of  Louis  ABBUB 
for  compensation  under  the  Workmen's  Com- 
pensation toLW,  claimant  respondent  t.  Lindley 
M.  GARRISON  as  receiver  of  the  Brooklyn 
Rapid  Transit  Company,  employer  and  aelf- 
insurer,  appellant  (Supreme  Ck>urt  Appellate 
Division,  Third  Department  July  6,  1922.) 
Award  unanimously  affirmed,  with  coats  in  fa- 
vor of  the  State  udustrial  Board. 


ABLINGTON  TBXTELB  OORPT^,  Be«pt,  v. 
MITCHBLL  BROS.  Inc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
June  2,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendant  to 
withdraw  demurrer  and  to  answer,  on  payment 
of  said  costs  and  (10  costs  of  motion  at  Spe- 
cial Tenn.*  No  opinion.    Order  filed. 


In  the  matter  of  the  dalm  of  Mary  H.  ABl/- 
STBONG  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant  respond- 
ent ▼.  AMERICAN  BBD  CROSS,  empbyer, 
and  Bmplovers'  liability  Assurance  Corpora- 
tion, Ltd.,  msurance  carrier,  appellants.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment. May  3,  1922.)  Award  unanimously 
affirmed,  with  costs. 


ARROWHBAD  MILLS,  Inc.  Applt,  t.  H. 
L.  PADDOCK  et  al..  individually  and  as  trusi- 
tees,  etc,  Respts.  (Supreme  Court  Appdlate 
Division,  Fourth  Department  May  24,  1922) 
Judgment  affirmed,  with  costs.    Afl  ooacur. 


In  the  matter  of  the  claim  for  eompenaation 
under  the  Workmen's  Compensation  Caw  made 
by  Henrietta  L.  ASHTON,  widow,  on  behalf  of 
herself,  Jeraldine  Ashton,  adopted  daughter, 
Hazd  Ashton,  daughter,  on  account  of  the 
death  of  Howard  Ashton,  deceased,  respond- 
ent V.  ROSS  HBATBR  COMPANY,  employer, 
and  Liberty  Mutual  Insurance  Company,  in- 
surance carrier,  appellants.  (Supreme  Court 
Appellate  Division,  Third  Department  May 
id,  1922.)  Award  unanimously  affirmed,  with 
costs  in  favor  of  the  State  Induatrial  Board. 


In  the  matter  of  the  petition  of  Maurice  B. 
ATKINSON  to  render  and  settle  his  accounts 
as  administrator  of  BIbridge  0.  Atkinson,  de- 
ceased. (Supreme  Court  Appellate  Dividoc 
Second  Department  July  22,  1922.)  Motkm 
to  dismiss  appeal  denied,  on  condition  that  ap- 
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late  DiTiaion..  Second  Department  June  9» 
1922.)  tfotioQ  to  oismiss  appeal*  griinted,  with 
coats. 


ATLANTTO,  GUIiF  &  PACITIO  CO.,  claim- 
ant, appellant,  v.  STATE  of  New  York,  re- 
spondent. (Claim  1395- A.)  (Supreme  Court, 
Appellate  DirisioVi  Third  Department.  July 
6»  1922.)  Judgment  unanimously  affirmed,  with 
costs.  See,  also,  202  App.  Div.  40,  ISQ  N.  T, 
Supp.  4SL  «=«=« 

William  AtJGtJSTINB,  as  administrator  of 
the  goods,  diattels,  and  credits  of  Bernard 
'Augustine,  deceased,  respondent,  tr.  Frank 
MABCHBWBZA,  appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May  8, 
1922.)  Judgment  and  order  affirmed,  with 
costs.    AH  concur,  except  Hipm^n,  J.,  dissent* 

In  the  Matter  of  the  City  of  New  York,  re 
AVENUE  A.  or  Sutton  Place  and  Fifty-Ninth 
Street.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  23,  1922.)  Motion 
granted.    Order  filed. 


Joseph  AVOLA,  Kespt.,  v.  PETIT  BtOTiD- 
ING  CfO.,  Inc.,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  2, 
1922.)  Appeal  from  Special  Term,  Bronx 
County.  Action  by  Joseph  Avola  against  the 
Petit  Building  Company,  Inc.  From  an  order 
of  the  Supreme  Court,  Special  Term,  granting 
plaintiff's  motion  to  bring  in  a  new  party  de* 
f endant,  defendant  appeals.    Order  affirmed. 

VKR  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.    No  opinion. 

GREENBAUM.  J.  (dissenting).  The  action 
is  for  the  spe<jinc  performance  of  a  contract 
to  convey  real  estate.  It  does  not  appear  that 
the  person  sought  to  be  brought  in  as  a  de- 
fendant was  a  party  to  the  contract,  oir  that 
she  had  t!t1«  to  the  property  involved.  I  am 
therefore  of  the  opinion  that  the  order  should 
be  reversed,  and  the  motion  denied. 


A.  W.  BURUrrr  CO.,  Respt^  ▼.  PALMER- 
MARCY  CO.,  Inc.,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
30,  1922.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


I>eon  AXBLROD,  respondent,  t.  Ray  Mc- 
COMBS,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  9, 
1922.)  Motion  for  an  order  discontinuing  ap- 
peal denied,  without  costs. 


Il#eon  AXBHliROD,  respondent^  T.  Say  Vc- 
COJ^BS,  appellant     (Supreme  Court,  Appel- 


Oharies  BADAMI,  Applt,  v.  OONSOLIDAT- 

DD  GAS  CO.  OF  NEW  YORK,  iRespt.  fSn- 
preme  Court,  Appellate  Division,  First  Depart* 
ment  May  5,  1922.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Ernst  Henry  BAJOR  t«  Charles  SPIRO  and 
another.  (Supreme  Ck>urt,  AppeQate  Division, 
First  Department.  May  12,  1922.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Bestha  Helenr  BAKER,.  AjDplt,  V.  John  Albert 
BAKER,  Respt  (Supreme  Coiirt,  Appellate 
Divisionj. First  Department  Mav  12,  1922.) 
Order  affirmed.    Mo  opinion.    Order  filed. 


William  H.  BALDWIN  et  al.;  as  copartners, 
etc.,  RespU.,  v.  CARAVEL  COMPANY,  Inc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  May  26, 1922.)  Judgmjint 
and  order  affirmed,  with  costs.,  No  opinion. 
Order  filed.  • 

WilHam  H."  BALDWIN  e^  al.  v.  OAHAVBL 
COMPANY.  Inc.  (Supreme  Court,  Appellate 
Division,  First  Department  June  2^,  1022.) 
Motion  denied.  With  $10  costs.    Order  filed. 


Ill  the  Mtter  of  the  claim  f or  CMnpensation 
under  the  Workmen's  Compensation  Law  made 
by  Maria  bANDASSI,  widow,  on  behalf  of 
herself  and  minor  Children  on  account  of  the 
death  of  Pompeo  Bandassi,  deceased,  respond- 
ent ▼.  Charles  P.  MOLLA  and  Amedeo  Ar- 
rigoni,  copartners  doing  business  as  Artificial 
Flower  Tool  Company,  employers,  appellants. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment. May  16,  1922.)  Motion  for  reargu*- 
ment  denied.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted. 


BANKERS  ENGINEERING  CO.  v.  PEO- 
PLE'S  STATE  SAVINGS  BANK.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)  Motion  to  dismiss  appeal 
granted,  with  ^10  costs.     Order  filed. 


Hugo  P.  BANKERT  et  al.,  respondents,  v. 
Albert  SLEYMAN  and  another,  appellants. 
(Supreme  Court  Appellate  Division,  Second 
Department.  Ma^  26,  1922.)  Motion  to  aus- 
pend  the  operation  of  the  injunetion  order 
pending  appeal  granted,  without  cost,  on  condi- 
tion that  appellants  perfect  the  appeal  and  be 
prepared  for  argument  on  the  first  Monday  of 
the  June  term,  for  ^hich  date  the  case  is  set 
down. 
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Theodore  S.  BANKS,  Respt.,  t.  HOMB 
NOODLE  MFG.  CO.,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
8,  1922.)  Motion  to  dismiss  appeal  granted, 
unless  appellant  shall  file  and  serve  printed 
papers  and  briefs  by  May  12th  and  be  ready 
for  argument  on  May  17th. 


Joab  H.  BANTON,  as  trustee,  etc.,  Respt,  t. 

isaac  6.  TERRT  and  another,  impld.,  etc., 
Lpplts.  (Supreme  Court,  Appellate  Division, 
First  Department  June  9,  1922.)  Order  af- 
firmed, with  SIO  costs  and  disbursements.  No 
opinion.    Order  filed. 


John  BARANSKI,  Applt,  t.  Aniela  BARAN- 
6KI  and  Bank  of  Depew,  Respts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  24,  1922.)  Judgment  affirmed,  with  costs. 
Findings  of  fact  Nos.  7  and  10  are  disapproved 
and  reversed,  and  in  lieu  thereof  certain  new 
additional  findings  of  fact  are  made*  All  con- 
cur. 


Vary  BARBER,  Martha  White,  George  L. 
Townsend,  Truman  D.  Townsend,  William 
Townsend,  and  William  W.  Bowen,  respondents, 
V.  William  H,  ROWB.  Jr.,  Myrtle  H.  Rowe, 
Frances  W.  Rowe,  John  Hayes,  and  Elmer  E. 
Belden,  as  trustee,  appellants.  (Supreme 
Court  Appellate  Division,  Third  Department 
May  16,  1922.)  Motion  denied,  with  $10  costs. 
Van  Kirk,  J.,  not  sitting. 


BARBER-FOSTER  ENGINEERING  CO., 
Respt,  V.  SMITH  WHEEL,  Inc.,  ^plt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  24,  1922.)  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


BARBER^FOSTBR    ENGINEERING    CO., 

Respt,  V.  SMITH  WEffiBL,  Inc.,  Applt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


Abraham  BARNETT,  Respt,  v.  B.  LOWEN- 
FELS  &  CO.,  Inc.,  impld,  etc.,  Applt  (Su- 
preme Court  Appellate  Division,  First  De- 
partment May  26,  1922.)  Order  modified,  as 
stated  in  order,  andj  as  modified,  affirmed,  with- 
out costs.    No  opimon.    Order  filed. 


Abraham  BARNETT,  Respt,  y.  B.  LOWEN- 
FELS  &  CO.,  Inc.,  impld.,  etc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  26,  1922.)  Order  modified,  as  stat- 
ed in  order,  and,  as  so  modified,  affirmed,  with 
$10  costs  and  disbursements  to  appellant  No 
opinion.    Order  filed. 


Abraham  BARNETT,  Respt.,  t.  Lomi 
MANSBA(3H  et  aL,  impld.,  etc..  Applts.  (Ss- 
preme  Court,  Appellate  Division,  First  De- 
partment May  26,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements,  the  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order.    No  opinion.    Settle  order  on  notice. 


Nettie  M.  BARNHART  et  aL,  Applts.,  v. 
STATE  of  New  York.  Respt  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  M17 
10,  1922.)  Judgment  (113  Misc.  Rep.  12Z  ISl 
N.  Y.  Supp.  139)  reversed  on  the  law,  and  nev 
trial  granted,  with  costs  to  appellants  to  abide 
event,  upon  the  authority  of  American  Woolen 
Co.  V.  State  of  New  York,  195  App.  I>iT.  698, 
187  N.  Y.  Supp.  S41.    All  concur. 


Mabel  BARRETT,  an  infant,  etc,  by  goard- 
ian  ad  litem,  Respt,  t.  FRANK  TU  HALL 
COMPANY,  Arolt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  Jane  30, 
1922.)  Judgment  and  ,  order  afBraied.  witb 
costs.    All  concur. 


In  the  Matter  of  Application  of  Charles  BAB- 
THELMESS  et  al.  v.  Morris  CUKOR  as 
Prest,  etc^  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  May  26,  1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Louise  BARTOLO,  an  infant  etc,  Applt,  v. 
Charles  T.  QTLL  and  one,  Respts.  (Sapreme 
Court  Appellate  Division,  Fourth  Department 
May  10,  1922.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs.    AH  concur. 


BASS  CONSTRUCTION  COMPANY.  le- 
spondent  v.  CONNERS  BROTHERS  COMPA- 
NY, Inc.,  defendant  and  Massachusetts  Bond- 
ing &  Insurance  Company  and  another,  appel- 
lants. (Supreme  Court  Appellate  DivisioB, 
Second  Department  June  9,  1922.)  Jndgmest 
unanimously  affirmed,  with  costs.     No  opinion. 


In  the  matter  of  the  daim  under  the  Work- 
men's Compensation  Law.  made  by  Margaret 
BATEWELL,  widow  of  Esward  BateweO,  de- 
ceased, in  behalf  of  Margaret  Batew^  asd 
minor  children,  on  account  of  the  death  of  Ed- 
ward  BateweU,  claimantrespondent  T.  ALTET 
FERGUSON  COMPANY,  employer,  and  .£txia 
Life  Insurance  Company,  Insurance  carneii 
appellants.  (Supreme  Court,  Appellate  EHri- 
sion,  Third  Department  July  6, 1922.)  Award 
unanimously  affirmed,  with  costs  in  favor  of  the 
State  Industrial  Board. 


John  L.  BAUER,  appellant,  t.  MORSB  DBY 
DOCK   &  REPAIR   COMPANY,    respondent 
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(Supreme  Court,   Appellate  DiviBion,   Second  f     In  the  matter  of  the  petition  of  Bdwin  B 
Department    June  9.  1022.)  Judgment  revers- 


ed on  the  facts,  an<f  new  trial  granted,  costs 
to  abide  the  event  The  evidence  adduced  by 
the  plaintiff  entitled  him  to  have  the  Questions 
of  fact  involved  passed  upon  by  the  jury. 
Blackmar,  P.  J.,  and  Bich,  Jaycoz,  Manning, 
and  Kelby,  JJ.,  concur. 


Frances  H.  BAUMAN,  Bespt,  t.  Walter  J. 
GUTTERSON,  Applt.     (Supreme  Court,  Ap- 

?eUate  Division,  First  Department     June  23, 
922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Amy  BAUMANN,  Bespt.  t.  Morris  BAU- 
MANN,  Applt  .(Supreme  Court,  Appellate  Dl- 
yision.  First  Department  June  1(^  1022.) 
judgment,  so  far  as  appealed  from,  affirmed, 
with  costs.    No  opinion.    Order  filed. 


.  James  BAXTBR,  Bespt,  ▼.  TBUMPBOUB- 
WHITBHBAD  BRASS  &  COPPER  CO.,  Inc., 

Applt  (Supreme  Court,  Appellate  Division, 
F&st  Department  May  5,  1022.)  Judgment 
3nd  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


BAYCOUBT    ESTATES    COMPANY    and 

Herbert  B.  Williams,  respondents,  ▼•  Frank 
DICKERSON;  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
20, 1022.)  Order  (104  N.  Y.  Supp.  10()>  affirm- 
ed, with  (10  costs  and  disbursements.  Ko  opin- 
ion. Blackmar,  P.  J.,  and  Rich,  Jaycox,  Man- 
ning, and  Kelby,  JJ.,  cmicur. 


In  the  matter  of  the  claim  of  Mary  J.  BEAXJ- 
OHAMP,  mother,  claimant,  respondent,  fox 
compensation  under  the  Workmen's  Compensa- 
tion Law,  arising  out  of  the  death  of  Albert 
Beauchamp,  Jr.,  deceased,  v.  COLUMBIAN 
MILLS,  ](nc.,  employer,  and  American  Mutual 
Liability  Insurance  Company^  insurance  car- 
rier, appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department  May  24.  1022.) 
Award  unanimously  affirmed,  with  costs  in  fa- 
vor of  the  State  Industrial  Board. 


Harriet  Jean  BE AULEY,  respondent,  t.  Wil- 
liam J.  BEAULEY,  appellant.  Appeal  No.  2. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  26,  1022.)  Order  vacating 
defendant's  notice  to  examine  the  plaintiff  be- 
fore trial  reversed  on  the  law,  in  so  far  as  the 
same  relates  to  specifications  1  and  3  of  said 
notice,  and  motion  to  vacate  in  relation  to  those 
specifications  is  denied,  without  costs.  No 
opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly. 
Jaycox,  and  Young,  JJ.,  concur.  See,  also,  10() 
N.  Y.  Supp.  120;  100  App.  Div.  270.  101  N.  Y. 
Supp.  307;  100  App.  Div.  2m,  101  N.  Y.  Supp. 


BECKER  for  a  writ  of  mandamus  to  George 
R.  Lunn,  as  Mayor  of  the  City  of  Schenectady. 
Qeorge  R.  Lunn.  as  Mayor,  appeUant;  Edwin  E. 
Becker,  respondent  (Supreme  Court,  Appel- 
late Division,  Third  Department.  May  10^ 
1022.)    Motion  denied,  with  $10  costs. 


In  the  matter  of  the  daim  of  Tessie  BECK-* 
ER  for  compensation  under  the  Workmen's 
Compensation  Law,  due  her  husband,  Fred 
Becker,  at  the  time  of  his  death,  daimant,  re* 
spondent,  ▼.  CAREY  PRINTING  COMPANY, 
employer,  and  Globe  Indemnity  Companv,  in- 
surance carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department  July 
6,  1022.)  Awards  affirmed,  with  costs  in  favor 
of  the  State  Industrial  Board,  on  the  authori^ 
of  Jordan  ▼.  Decorative  Co.,  230  N.  Y.  622, 
180  N.  B.  634;  Van  Keuren  v.  Divine,  170  App. 
Div.  609.  166  N.  Y.  Supp.  1040,  affirmed  ZS 
N.  Y.  648,  UO  N.  E.  1083.    All  concur. 


B.  EDMUND  DAVID,  Inc.,  v.  William 
FRUCHTMAN.  (Supreme  Court  Appellate 
Division,  First  Department  May  12,  1022.) 
Application  granted.    Order  signed. 


Id  the  Matter  of  Matilda  B.  BEINHAIJER, 
deceased.  (Supreme  Court,  Appellate  Division. 
First  Department  May  26.  1022.)  Order  (118 
Misc.  Rep.  627,  103  N.  Y.  Supp.  768)  affirmed, 
with  SIQ  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


PhiKpBENDISH  t.  HAMILTON  COURT 
REALTY  CO.,  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department.  June  23, 
1022.)  Application  denied,  with  $10  costs,  and 
stay  vacated.    Order  signed. 


BENJ.  MARKOWrrZ,  Inoi,  appellant  T. 
FIDELITY-PHENIX  INSURANCB  COMPA- 
NY OF  NEW  YORK,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
June  20,  1022.)  Judgment  unanimously  af' 
firmed,  with  costs.    No  opinion. 


BENJ.  MARKOWITS^  Inc,  app^ant.  ,t. 
HOME  INStTRANCB  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  20,  1022.)  Judgment  un- 
animously affirmed,  with  costs.    No  opinion. 


BENJ.  MARK0WIT2;  Inc.,  appellant  ▼.  IN- 
SURANCE COMPANY  OF  irORTH  AMERI- 
CA OP  PHILADELPHIA-  PA.,  respondent 
(Supreme  Court  Appellate  Division,  Second  De- 
partment June  20,  1022.)  Judgment  unani- 
mously   affirmed,    with    Costs.      No    oplnloB. 
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In  the  matter  of  the  petition  o£  Anna  Bar- 
bara BENNETT  to  prove  the  last  ^ 

tament  of  Frank  Bennett,  deceased.  ,  . 
Court,  Appellate  Division,  Second  Department. 
May  26,  1922.)  Motion  for  stay  denied,  with 
$10  costs,  and  stay  "vacated. 


In  the  matter  of  the  petition  of  Anna  Bar- 
bara BfiSNNETT  to  prove  the  last  will  and  tes- 
tament of  Frank  Bennett,  deceased.  (Supreme 
Court.  Apnellate  Division,  Second  Department. 
Mav  26,  1922.)  Motion  for  reargument  denied, 
with  $10  costs.  Upon  the  question  of  practice, 
we  follow  the  decision  of  the  First  Department 
in  Matter  o^Bno,  196  App.  Div.  ISl,  187  N.  Y. 
Supp.  756. 


In  the  matter  of  the  application  of  Joshua  R. 
BBNNETT,  for  admission  to  the  bar.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  9,  1922.)  The  application  of 
the  Brooklyn  Bar  Association  for  an  order  to 
revoke  the  admission  of  Joshua  R.  Bennett  as 
attorney  and  counselor  at  law  of  this  court. is 

5 ranted,  and  the  order  of  this  court*  dated 
anuary  21,  1921,  admitting  said  Bennett  as  at- 
torney and  counselor  at  law  of  this  court,  is 
revoked,  and  his  name  stricken  from  the  roll 
of  attorneys,  on  the  ground  that  he  concealed 
from  the  committee  on  character  and  fitness  the 
fact  of  his  disbarment  in  the  state  of  Pennsyl- 
vania. 


Loretta  V.  BENNETT,  respondent,  t.>  Oharies 
F.  MEADE,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  May  3, 
1922.)  Judgment  and  order  unanimously  affirm- 
ed, with  costs. 


Theresa  BERINSTEIN,  as  Bx'x,  etc,  ▼. 
Alfred  KOCH.  (Supreme  Court.  Appellate  Di- 
vision, First  Department.  May  26, 1922.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


BERNHAN  CHEMICAL  &  METAL  CORP. 
V.  SHIP-A-HOY,  Ltd.,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
26,  1922.)  Motions  granted;  questions  certi- 
fied; order  filed. 


Abraham  S.  BERNSTEIN,  Applt.,  y.  William 
F.  KILNER  and  another,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  23, 1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  fiiled. 


Harry  BERNSTEIN  and  another  y.  Morris 
KRAAIER  and  another.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  9, 
1922.)  Application  denied,  with  $10  costs, 
and  stay  vacated.    Order  signed. 


1922.) 
costs. 


Judgment    and 
An  concur. 


order    aifirmed,    with 


Solomon  BERNSTMN.  Respt,  y.  John  J. 
McCLOSKEY,  Applt.  JSuprcme  Court,  Ap- 
pellate Division,  Fourth  Department.  June  30, 
1922.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs. 


Charles  BESSEY,  respondent,  v.  John  DRIS- 
COLL,  appellant,  implead^  with  another,  de- 
fendant. Appeal  No.  2.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  ^, 
1922.)  Order  affirmed,  with  ^0  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J^ 
and  Rich,  Kelly,  Jaycoz,  and  Young,  JJ.,  con- 
cur. 


Ralph  BEYELAQUA,  respondent,  y.  Rose 
BEYEIjAQUA,  appellant  (Supreme  Court, 
Appellate  tHvisioxr,  Second  D^artment.  July 
21,  1922.)  Interlocatory  :rud^ent  revened  up- 
<Mi  the  law  and  the  facts,  without  coats,  and  a 
new  trial  panted.  The  admission  of  plaintiff's 
testimony,  other  than  proof  of  the  marriage, 
was  clearly  erroneous  under  section  349  of  the 
Civil  Practice  Act.  It  was  highly  prejudicial 
to  the  defendant,  and  we  cannot  say  that  it  did 
not  influence  the  jurjr  in  arriving  at  the  yerdict 
rendered.  We  reverse  on  the  facts  as  weU  as 
on  the  law,  because  no  excepUon  was  taken  to 
the  admission  of  most  of  this  evidence.  Black- 
mar,  P.  J.,  and  Rich,  Jaycox,  Kelby,  and 
Young,  JJ.,  concur. 


Joseph  H.  BIDEM:/,  Respt,  y.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Depart- 
ment. May  24,  1922.)  Jiidgment  and  or- 
der reversed  on  the  law  and  facts,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event,  unless  the  plaintiff  shall,  within  10  days, 
stipulate  to  reduce  the  verdict  to  the  anm  of 
$100  as  of  the  date  of  the  rendition  thereof,  in 
which  event  the  Judgment  is  modified  accord- 
ingly, and,  as  so  modified,  is,  together  with  the 
order,  affirmed,  without  costs  of  this  appeal  to 
either  party.  EM,  that  the  evidence  was  suf- 
ficient to  show  that  the  father  received  the  sum 
of  $100  to  apply  on  medicines  and  expenses. 
All  concur. 


William  H.  BIDELL,  an  infant,  etc.,  Respt, 
y.  INTERNATIONAL  RAILWAY  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  24,  1922.)  Judgment  and 
order  reversed  on  the  facts,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event 
unless  the  plaintiff  shall,  within  10  days,  stipu- 
late to  reduce  the  verdict  to  the  sum  of  $1,G00, 
as  of  the  date  of  the  rendition  thereof,  in 
which  event  the  judgment  is  modified  accord- 
ingly, and,  as  so  modified,  is,  together  with  the 
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the  weight  of  evidence  on  the  question  of.  dam- 
ages and  is  excessive.    All  concur^ 
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John  A.  BORST.  appellant,  t.  BROOKIiTN 
DAILY  TIMES,  Inc.,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  21,  1022.)  Judgment  and  order  unani- 
mously affirmea,  without  costs.    No  opinion. 


Ben  BIMBERa  and  another,  Respts.,  T. 
Charles  Morton  BELIAK,  Applt.  (supreme 
Court,  Appellate  Dvision,  First  Department. 
Hav  19,  1922.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Elizabeth  BISCHOFF,  respondent,  t.  Anna 
Marie  ROSENBERGER,  John  WiUiam  Rosen- 
berger,  George  William  Rosenberger,  and 
Frank  K.  Rosenberger,  appellants.  (Supreme 
Court,  AppelUte  Division,  Third  Department. 
May  16,  1922.)    Motion  denied,  with  $10  costs. 


Fedele  BISOGNO  v.  NEW  YORK  RAHi- 
WAYS  COMPANY.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  26, 
1922.)  '  Motion  denied.    (5rder  filed. 


Frank  BISOGNO.  an  inft,  etc,  T.  NEW 
YORK  RAILWAYS  COMPANY.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)     Motion  denied.    Order  filed. 


BliBOHMAN  RBAIVTY  CO.,  Inc.,  v.  Patrick 
DBVINE.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  July  14,  1922.)  Ap- 
plication denied,  with  $10  .costs,  and  stay  va- 
cated.   Order  signed. 


Max  BLOCH,  respondent,  v.  UNIT  TRAD- 
ING CORPORATION,  M.  Angelo  Elias.  and 
Siegfried  Arky,  appellants.  (Supreme  Court, 
Anpellate  Division,  Second  Department.  May 
26, 1922.)  Order  granting  plaintiff's  motion  for 
the  appointment  of  a  receiver  pendente  lite  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly, 
Jaycoz,  and  Young,  JJ.,  concur. 


Emanuel  W.  BIiOOMINGDALE.  Applt,  ▼. 
Gr.  WEINBERG  &  AL  Posner  Engineering 
Co.,  Inc.,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  May  19,  1922.) 
Order  affirmed,  with  costs  and  disbursements. 
No  opinion.    Order  filed. 


BORDEN'S  FARM  PRODUCTS  COM- 
PANY,  Inc.,  et  al.,  respondents,  v.  Fred  J. 
STERBINSKY  et  al.,  defendants,  John  Johl, 
and  others,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  2^, 
1922.)    Motion  for  stay  denied. 


Robert  G.  BOWER,  appeDant,  y.  Jane  F« 
BOWER,  respondent  (Supreme  Court,  Ap- 
p^ate  Division,  Third  Department  May  24. 
1922.)  Orders  unanimously  affirmed,  with  lp.0 
costs  and  disbursements. 


■In  the  matter  of  the  daim  of  Mrs.  Ellen 
BOWMAN  for  compensation  for  the  death  ol 
her  husband,  Q?iix|otny  D.  Bowman,  under  the 
Workmen's  Compensation  Law,  claimant,  re- 
spondent ▼•  John  W.  GIBSOj^,  employer,  and 
Hoyal  Indemnity  Company,  insurer,  appellants^ 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1922.)  Award  unanimously 
affirmed,  with  costs.  See,  also,  194  App.  Div. 
865,  J^  N.  Y.  Supp.  546. 


BOX  BOARD  &  LINING  Ca,  Ine.,  Reapt« 
T.  EAGLE  PAPER  BOX  CO..  InCy  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  16,  1922.)  Judgment  and  or- 
d€r  affirmed,  with  costs.  No  opinioiL  Order 
filed. 


Louisa  H.  BRADLEY,  Applt,  t.  George  R. 
SMITH  and  another,  Defts.,  and  John  H. 
Kracke,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  May  5.  1922.) 
Order  affirmedj  witn  SIO  costs  and  oisburse- 
menta.    No  opinion.    Order  filed. 


Rosa  0.  BRADSHAW  t.  ROSALIND 
REALTY  CORPORATION.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
26, 1922.)  Motion  denied,  with  ^0  costs.  Or- 
der filed. 


Sarah  BRAILOWSKY,  as  administratrix, 
etc.,  ^f  Samuel  Brailowskv,  deceased,  respond- 
ent, V.  HOTEL  TRAYMORE,  Inc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  July  2L  1922.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

Sophie  BRENES  v.  Job  B.  HEDGES,  as  Re- 
ceiver, etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  6,  1922.)  Mo- 
tion granted.    Order  filed. 


Howard  O.  BRIGGS,  respondent,  y.  Charles 
A.  ELSBERGj  appellant  (Supreme  Court 
Appellate  Division,  Third  Department.  May  24, 
1922.)  Order  reversed,  and  motion  granted, 
with  flO  costs  and  disbursements  to  abide  the 
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event.  All  concur,  except  Cochrane,  P.  J.»  dis- 
senting, on  the  ground  that  there  was  an 
agreement  between  the  attorneys  that  the  case 
should  be  tried  at  the  May  term  in  Warren 
county. 

William  T.  BRITTINGHAM,  respondent,  t. 
S.  B.  PENICK  &  COMPANY,  Inc.,  appeUant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  26,  1922.)  Application  de- 
nied, with  $10  costs.  The  question  whether  the 
plaintiff  accepted  the  order  of  the  defendant 
for  bayberry  bark  and  complied  with  the  con- 
ditions of  the  order  is,  at  the  most,  a  question 
of  fact  upon  the  evidence,  and  the  evidence  of 
the  conversation  over  the  telephone,  excluded 
hs  the  court  over  defendant's  objection  and  ex* 
ception;  is  not  of  sufficient  materiality  to  jus- 
tify review  by  the  Appellate  Division.  Handy 
V.  BuUer,  !&  App.  Div.  369,  169  N.  Y.  Supp. 
770. 


BRONZB  PRODUCTS  SOCIETY,  Inc., 
Applt.,  V.  Archibald  J.  SHAPIRO.  Respt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  23,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


In  the  matter  .  of  the  application  of  the 
Brooklyn  Bar  Association  to  disdplinhe  Her- 
man RIVKIN,  an  attorney.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
21,  1922.)  Matter  referred  to  Hon.  Herbert 
T.  Ketcham,  as  official  referee,  to  take  testi- 
mony, and  report,  with  his  opinioA  and  recom- 
mendation thereon. 


In  the  matter  of  the  application  of  the 
Brooklyn  Bar  Association  to  discipline  an  at- 
torney, Samuel  F.  EiDMEAD.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  22,  1922.)  .  Although  the  judgment  in 
the  Municipal  Court,  affirmed  by  the  Appel- 
late Term,  is  evidence  agaii^st  the  respond- 
ent in  this  proceeding,  it  is  not  conclusive. 
Therefore,  in  view  of  the  newly  discovered 
evidence  which  the  respondent  presents  to  this 
court,  and  of  the  conceded  error  in  the  date  of 
the  transaction  as  stated  in  the  referee'js  re- 
port, Which  may  have  a  bearing  upon  the  value 
of  the  testimony,  we  conclude  that  the  case 
should  be  sent  back  to  the  official  referee  for 
further  investigation.  Matter  returned  to  Hon. 
Herbert  T.  Ketcham,  official  referee,  for  fur- 
ther investigation  and  report  to  this  court,  with 
his  recommendation. 


In  the  Matter  of  the  application  of  the 
BROOKLYN  PUBLIC  LIBRARY,  respondent, 
for  a  peremptory  writ  of  mandamus,  etc.,  v. 
Charles  L.  CRAIG,  as  Comptroller  of  the  City 
of  New  York,  appellant  (Supreme  Court,  Ap- 
nellate  Division.  Second  Department.  June 
29,  1922.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  costs.  Kelby, 
J.,  not  voting. 


Ina  BROOKS,  Applt,  T.  Louis  K.  AXS- 
PACHER,  Respt  (Supreme  Court,  AppeUatc 
Division,  First  Department  May  12,  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 


Wallace  M.  BROWN,  respondent,  ▼.  AMER- 
ICAN INSURANCE  COUfPANY  OF  NEW- 
ARK, NEW  JERSEY,  and  others,  appeUantF. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  28,  1922.)  Judgment  un- 
animously, affirmed  with  costs.     No  opinion. 


Wallace  M.  BROWN,  respondent,  v.  AJklKR- 
ICAN  INSURANCE  COMPANY  OF  NEW- 
ARK,  NEW  JERSEY,  et  al..  appeUants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  26,  1922.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  and 
stay  continued  for  30  days  to  enable  appellant 
to  apply  to  the  Court  of  Appeals  for  leave  to 
appeal  to  that  court. 


Tjouis  BROWN,  respondent,  v.  Philip  SALZ- 
BERG,  appellant.  (Supreme  (>>urt,  Appellnte 
Division,  Second  Department.  June  9,  1922.) 
Judgment  and  order  unanimonsly  affirmed,  with 
costs.  No  opinion.  See,  also,  197  App.  Div. 
235,  188  N.  Y.  Supp.  813. 


In  the  matted  o^  the  claim  of  Thomas 
BUCKLEY,  under  the  Workmen^s  Compensa- 
tion Law,  V.  WESTERN  UNION  TELE- 
GRAPH COMPANY,  appellant,  and  United 
States  Railroad  Administration  .  (New  York 
Central  Railroad  (Company),  James  C.  Davis, 
as  Director  General  of  Railroads,  respondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1922.)  Award  ananimously 
affirmed,  with  costs  in  favor  of  the  State  Indus- 
trial Board,  on  the  ground  that  the  evidence 
sustains  the  finding  that  claimant  was  in  th« 
employ  of  the  telegraph  company,  and  that, 
even  if  in  the  employ  of  both  parties,  he  wab 
engaged  in  new  construction  work,  and  not  in 
interstate  commerce,  under  the  authority  of 
Raymond  v.  Chicago,  Milwaukee  &  St  Paul  Rj. 
Co.,  243  U.  S.  44,  37  Sup.  Ct  268,  61  L.  Ed. 
583. 


In  the  matter  of  the  claim  of  Thomas  BUCK- 
LEY, under  the  Workmen's  Compensation 
Law,  V.  WESTERN  UNION  TELEGRAPH 
COMPANY,  employer  and  self -insurer,  appel- 
lant, and  United  States  Railroad  Administra- 
tion (New  York  Central  Railroad  GompacT). 
James  C.  Davis,  as  Director  General  of  Rail- 
roads, respondent.  (Supreme  Court.  Appel- 
late Division,  Third  Department  May  24. 
1922.)  Motion  for  reargument  denied,  with- 
out costs. 


BUFFALO  FOUNDRY  &  MACHINE  CO.. 
Respt.,  V.  TRIBUNO  &  GARRISH,  Inc.,  Applt 
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(Supreme  Court,  Appellate  Diyision,  Fourth 
Department  June  30,  1922.)  Motion  to  dit»- 
miBs  appeal  frranted,  unless  appellant  shall  file 
and  serve  printed  papers  on  appeal  hj  Septem- 
ber Ist 


Joseph  BULiOVA  t.  Leopold  ZIMMEBMANN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  12,  1922.)  Applica- 
tion granted.    Order  signed. 


Frank  B.  BUNNEU.  t.  JOSEPH  SCHANZ. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  14,  1922.)  Application  denied, 
with  910  costs.    Order  signed. 


Eva  BTJNZELMAN  t.  Mchael  BIJNZBL- 
MAN,  (Supreme  Court,  Appellate  Division, 
First  Department.     June   6,   1922.)     Motion 

granted,    on   condition    that    the    appeal    bo 
rought  on  for  argument  on  the  16th  day  ox 
June,  1922,    Order  filed. 


Eva  6X7NZELMAN,  Respt.,  t.  MICHAEL 
BTJNZELMAN,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  23, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Settle  order  on  no- 
tice. 


Harry  B.  BUROBSS*  plaintiif,  t.  SYRA- 
CUSE VAPOR  HEAT  MANDFACJTtJRING 
COMPANY,  Inc.,  and  Wesley  O.  Paddock,  de- 
fendants. (Supreme  Court  Appellate  Divi- 
sion, Third  Department  May  24,  1922.)  Mo- 
tion granted,  with  |10  costs. 


Alfred  BURKE,  appellant  r.  Morris  DLU- 
OASCH  and  Charles  H.  Louis,  respondents. 
(Supreme  Court  Appellate  Division,  Second 
I>epartment.  June  9,  1922.)  Judgment  re- 
versed on  the.  law  and  facts,  and  new  trial 
grranted,  with  costs  to  appellant  to  abide  the 
event  We  think  it  was  error  to  dismiss  the 
complaint,  in  the  absence  of  any  denial  or  ez- 

Slanatlott  on  the  part  of  the  defendants.  The 
ndings  of  the  trial  court  inconsistent  with  this 
decision  are  reversed.  Blackmar,  P.  J.,  and 
Kellj,  Manning,  Kelby,  and  Young,  JJ^.  con- 
car.  Settle  order  on  notice  before  Mr.  Justice 
Xoung. 


Margaret  A.  BURR,  Respt,  t.  Frank'  B. 
KRECH,  et  al.,  as  copartners,  etc.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  26.  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements;  the  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order.    No  opinion.    Settie  order  on  notice. 


In  the  matter  of  the  probate  of  the  nuncupa- 
tive WIIiL  of  August  Walter  BTJSS,  late  or 


the  County  of  Richmond.  Appeal  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  29,  1922.)  Decree  of  the  Sur- 
rogate's Court  of  Richmond  County  affirmed, 
without  costs.  No  opinion.  Blackmar,  P.  J., 
and  Rich,  Kelly,  Jayoox,  and  Young,  JJ.,  oon- 
cur. 


In  the  matter  of  the  probate  of  the  nuncupa- 
tive WILrli  of  August  Walter  BUSS,  late  of  the 
County  of  Richmond.  Am>eal  Ko.  2.  (Supreme 
Court  Appellate  Division.  Second  Depart- 
ment. June  29,  1922.)  Order  denying  motion 
to  resettle  order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  BUckmar.  P.  J.^ 
and  Rich,  Kelly,  Jaycox,  and  Young,  JJ. 


Helen  M.  BUTLER  an  infant  etc,  Applt,  T. 
Henry  H.  COGSWEMj  et  al.,  Respts.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment May  10.  1922.)  Order  affirmed, 
with  910  costs  and  disbursements.    All  concur. 


Helene  L.  BYRNB,  Respt,  t.  John  F. 
BYRNB,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  June  16,  1922.) 
Determination  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


Morris  C^SAR,  respondent  t.  ABfFRTCAN 
CORPORATION  FOR  INTERNATIONAL 
COMMERCE,  appellant  Appeal  No.  1.  (Su- 
Ifreme  Court  Appellate  Division,  Second  De- 
partment April  28,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Rich,  Jayeox,  Maa« 
ning,  and  KeU»y,  JJ.,  concur. 


Morris  C^SAR,  respondent.  T.  AMERICAN 
CORPORATION  FOR  INTERNATIONAL 
COMMERCE,  appellant  Appeal  No.  2.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  28,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  Mfuming*, 
and  Kelby,  JJ.,  concur. 


Morris  C2&BAIL  respondent  v.  BANK  OF 
UNITED  STATES,  etc.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  28, 1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar,  P. 
J.,  and  Rich,  Jaycox,  Manning,  and  Kelby,  JJ., 
concur. 

Rosa  CALLI,  respondent  t.  Olinto  SORCI 
and  Biarietta  Sored,  appellants.  (Supreme  Court 
Appellate  Division,  Third  Department.  May 
24,  1922.)  Motion  granted,  unless  by  the  10th 
of  August,  1922,  the  appellants  print  and  serve 
their  papers  on  appeal  and  pay  $10  costs,  in 
which  event  the  motion  is  denied. 
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Anna  GAMP,  as  'Bole  administratrix  of  the 
goods,  chattels,  and  credits  of  WUUs  Camp,  de< 
ceased,  respondent,  v.  PENNSYLVANIA 
BAILROAD  COMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  10,  1922.)  Motion  granted,  and  cause  set 
down  for  reargument  May  16,  1922. 


In. the  Hatter  of  Proving  the  Last  WILL  and 
Testament  of  Joanna  CAMPBELL,  deceased. 
(Supreme  Court,  Appellate  Diviaion,  Fourth 
Department.  May  3,  1922.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 


Vincenza  CARAYELLO,  Respt,  t.  Julius 
B0B(^  and  another,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
26,  1922.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  unless  plaintiff  stipulates  to 
reduce  the  judgment  as  entered  to  the  sum  of 
^,150.95,  in  which  event  the  judgment,  as  so 
modified,  and  the  order  appealed  from,  are  af- 
firmed, without  costs.  No  opinion.  Settle  or- 
der on  notice. 


In  the  matter  of  Antonio  M.  CAEIDI,  an  at- 
torney. (Supreme  Court.  Appellate  Division, 
First  Department.  June  30.  1922.)  Reference 
ordered  to  Hon.  John  W.  Geff,  official  referee. 
Settle  order  on  notice. 


Levi  CARPENTER,  Jr..  Respt.,  v.  Hattie  O, 
WISE,  individually,  et  al.,  as  executors,  etc., 
Applts.,  and  the  City  of  Watertown,  Respt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  10,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements,  upon  condi- 
tion, however,  that  the  plaintiff  give  a  new  stip- 
ulation to  be  ready  for  trial  at  the  next  Equity 
Trial  Term  of  the  Supreme  Court  in  Jefferson 
county,  or,  at  the  option  of  the  defendants, 
that  the  case  be  referred  to  an  official  referee 
for  immediate  hearing,  the  referee  to  be  agreed 
upon  by  the  imrties,  or  if  not  agreed  upon,  to 
be  appointed  by  the  court  upon  five  days'  no- 
tice. If  such  stipulation  is  not  given  within 
two  days  after  service  of  this  order,  the  order 
appealed  from  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  dismiss  the 
complaint  granted,  with  $10  costs.    All  concur. 


Levi  CARPENTER,  Jr.,  Applt,  v.  Hattie  0. 
WISE,  individually,  etc.,  et  al.,  as  executors, 
etc.,  and  the  City  of  Watertown,  Respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  10,  1922.)  Appeal  dismissed, 
without  costs.     AH  concur. 


In  the  matter  of  the  claim  of  Ellen  A.  CARR, 
claimant,  respondent,  for  compensation  under 
the  Workmen's  Compensation  Law.  by  reason 
of  the  death  of  her  son,  Albert  A.  Carr,  y. 


DONNER  STEEL. COMPANY,  employer,  and 

Zurich  General  Accident  &  Liability  Insurance 
Company,  Ltd.,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  4,  1922.)  Award  reversed, 
and  matter  remitted  to  the  State  Industrial 
Board,  to  report  upon  the  subject  of  dependen- 
cy.   AjQ  concur. 


Edward  P.  CARR.  respondent,  v.  Oswald  O, 
STACKHOUSE  and  Frances  S.  Carr,  etc,  ap- 

{>ellants  (two  cases).  (Supreme  Court,  Appel- 
ate Division,  Second  Department.  July  22, 
1922.)  Motions  for  stay  pending  appeal  grant- 
ed, without  costs,  upon  condition  that  appel- 
lants, within  five  days  after  service  of  the  order 
and  notice  of  entry  thereof,  shall  file  with  the 
derk  of  the  court  a  written  undertaking  in  the 
sum  of  $3,000,  with  corporate  surety,  to  be  ap- 
proved by  a  justice  of  this  court,  to  the  effect 
that  appellants  wiU  not  while  in  possession  or 
control  of  this  property  commit  or  suffer  any 
waste  thereon,  and  that  appellants,  in  case  the 
judgment  appealed  from  shall  be  affirmed,  wiU 
pay  to  the  respondent  sudi  damaaes  as  may  be 
suffered  by  reason  of  the  appeal.  Settle  or- 
der on  notice. 

In  the  matter  of  Michael  W.  CASEY,  an  at- 
torney. (Supreme  Court.  App^ate  Division, 
First  Department  June  30, 1922.)  Reference 
ordered  to  Hon.  Henry  A.  (jrildersleeve,  official 
referee.     Settle  order  on  notice. 


Victor  C.  CASTBLLANI,  respondent,  t.  NEW 
YORK  CONSOLIDATED  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  28, 1922.) 
Judginent  unanimously  affirmed,  with  costs.  No 
opinion. 


Mark  H.  OASTEN,  Plaintiff-Respondent,  t. 
**Louis"  B.  MEYERSON  et  al.,  Defendants- 
Appellants.  (Supreme  Court,  Appellate  Term, 
First  Department  July  12,  1922.)  Appeal 
from  Municipal  Court,  Borough  of  Manhattan, 
First  District  Action  by  Mark  H.  Oasten 
against  Louis  B.  Meyerson  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL  Re- 
versed, and  judgment  tfirected  in  favor  of  de- 
fendants,  dismissing  the   complaint 

PER  CURIAM.  We  are  of  the  opinkm  that 
the  proof  makes  out  a  complete  accord  and 
satisfaction.  Judgment  reversed.  wiUi  $30 
costs,  and  ^'ud^ent  directed  in  favor  of  de- 
fendants, dismissing  the  complaint  upon  the 
merits,  with  costs. 


Igna«io  F.  OAVALLUZZO,  Respt,  t.  Wil- 
liam J.  DIAMOND,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  May  2d. 
1922.)  Order,  so  far  as  appealed  from,  re- 
versed, with  $10  costs  and  disbursements,  and 
the  motion  granted,  on  payment  of  taxable 
costs  to  date  of  making  said  motion  and  $10 
costs  of  motion.    No  opinion.    Order  filed. 
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Anthony  B.CAWLET,  wspondent,  ▼.  Henry 
WEINER  and  another,  appellants,  and  anoth- 
er, defendant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  29,  1922.) 
Motion  to  dismiss  appeal  denied,  without  costs. 


OBCIL,  BARRBTO  &  CECIL,  Inc.,  Applt., 
▼.  CONSOLIDATED  GAS  &  GASOLINE  EN- 
GINE CO.,  Respt  (Supreme  Court.  Appel- 
late Division,  First  D^^tment  June  9, 1922.) 
Order  affirmed,  with  ^10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Guiseppi  A.  CENTOLEELA,  Respt,  ▼.  AL- 
LEMANIA  FIRE  INS.  CO.  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  1(),  1922.)  Judgment  and 
t>rders  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  application  of  Reuben 
Robinson  CHANCE,  for  admission  to  the  bar 
(from  the.  state  of  New  Jersey).  (Supreme 
Court,  Appellate  Division.  Second  Department. 
July  22,  1922.)  Application  granted,  and  order 
signed. 


CHARLES  M.  GRAY  MARSLE  &  SLATE 
Co.,  Plff.,  V.  EARLINGTON  REALTY  CO., 
Applt,  and  Francis  J.  Guinon  Co.,  Inc^  et  aL, 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  May  12,  1922.)  Order,  so 
far  as  appealed  from,  affirmed,  with  |10  costs 
and  disbursements.     No  opinion.     Order  filed. 


CHARLES  M.  GRAY  MARBLE  &  SLATE 
CO.  V.  EARLINGTON  REAI/TY  CORPORA- 
TION, impld.,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  May  26.  1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Mary  CHARLTON,  respondent,  v.  MBTEIO 
POLITAN  LIFE  INSURANCE  COMPANY, 
aii^iellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  20,  1922.)  Motion 
to  extend  time  to  serve  and  file  case  on  appeal 
granted*  without  costs. 


Mary  OHARX/TON,  respondent,  v.  METRO- 
POLITAN LIFE   INSURANCE  COMPANY, 

appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  20.  1922.)  Motion 
denied,  on  condition  that  appellant  perfect  the 
appeal  for  the  May  term  (for  which  term  this 
case  is  set  down),  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


MaiT  CHARLTON,  respondent,  ▼.  METRO- 
POLITAN LIFE  INSURANCE  COMPANY, 
appellant    (Supreme  Court,  Appellate  Division, 


Second  Department  May  20,  1922.)  Judg- 
ment and  order  of  the  City  Court  of  Yonkers 
unanimously  affirmed,  with  costs.    No  opinion. 


Alexander  J.  OHECHILA,  Applt,  t.  Louia 
NANASSY  et  al.,  Defts.,  impleaded  with  the 
State  of  Hungary,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


CHEMICAL  NATIONAL  BANK  OF  NEW 
YORK  V.  EQUITABLE  TRUST  COMPANY 
OF  NEW  Y(>RK.  (Supreme  Court,  Appellate^ 
Division,  First  Department  June  28,  1922.) 
Motion  granted.    Order  filed. 


Delilah  H.  CHESTER  v.  John  0.  BPPING. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  26,  1922.)  Motion  granted. 
Order  filed. 


Delilah  Hayward  CHESTER,  Respt.,  v.  John 
O.  EPPING,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  %  1922.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs.  No 
opinion. ,  Oxder  filed. 


Elizabeth  CHLEBOSEX  Applt,  v.  Joseph 
WARDYNSKI,  Respt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  24, 
1922.)  Judgment  and  order  reversed  on  the 
law,  and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event  Held,  that  the  court 
committed  reversible  error  in  refusing  to  receive 
the  evidence  of  the  witness  Baker,  an  attorney, 
upon  the  ground  that  it  was  a  privileged  com- 
munication.   All  concur. 


In  the  matter  of  the  claim  of  Joseph 
OHRISTIANO,  for  compensation  under  the 
Workmen's  CoropensHtion  Law,  respondent,  v. 
B.  W.  EDWARDS  &  SON,  employer,  and  the 
Travelers'  Insurance  Company,  insurance  car- 
rier, appellants.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  July  6,  1922.) 
Award  modified,  by  substituting  the  period  be- 
ginning March  26,  1920,  ending  June  27,  1920, 
for  the  period  beginning  March  26,  1920,  end- 
ing August  8,  1920.  as  the  period  during  which 
weekly  payments  of  $15  shall  be  made,  and,  as 
modified,  unanimously  afiirmed,  without  costs. 


In  the  matter  of  Charles  W.  CHURCH,  Jr., 
an  attorney.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  26,  1922.) 
Matter  referred  to  Hon,  Herbert  T.  Ketcham, 
official  referee,  to  take  proof  and  report  to  this 
court  with  his  opinion  and  recommendatioiL 
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Anthony  OIPOI/LA  and  another  v.  Enrico 
SGE2BN0  and  another.  (Supreme  Court,  Ap- 
pellate DiYlsion,  First  Department  June  ^, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed.  

Alfred  J.  CISNBY,  respondent,  ▼.  CRBIGH- 
TON  ]VIANOR  RBAUry  COMPANY,  aimel- 
lant.  (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department  May  5,  1922.)  Motion  for 
stay  denied,  and  80  days'  additional  time  grant- 
ed to  perfect  the  appeal,  without  costs. 


CITY  OP  NEW  YORK,  plaintiff,  t.  CITY 
OF  YONKERS,  defendant.  (Supreme  Court 
Appellate  DiviEdon,  Second  Department.  April 
20,  1922^  Motion  for  reargument,  or  for  leave 
to  appeal  to  the  Court  of  Appeals,  denied,  with- 
out costs. 


CITY  OF  NBW  YORK,  Applt,  v.  EMPIRE 
CITY  SUBWAY  CO.,  Ltd.,  Deft.,  and  Western 
Union  Telegraph  Co.  et  al.,  interveners,  Respts. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment July  14,  1922.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed.  See,  also,  —  App.  Div.  — ,  196  N. 
Y.  Supp.  94. 


CITY  OP  NEW  YORK,  Applt,  v.  NEW 
YORK  TELEPHONE  (X).,  Rcspt  (Supreme 
Court,  Appellate  Division,  BMrst  Department 
June  23,  1922.)  Judgment  (115  Misc.  Rep.  262, 
189  N.  Y.  Supp.  701)  affirmed,  with  costa  No 
opinion.    Order  filed. 


CITY  OF  NEW  YORK,  appellant-respond- 
ent V.  QUEENS  COUNTY  WATER  CJOMPA- 
Ni,  respondent-appellant    (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department  July  21, 
922.)  Interlocutory  judgment  reversed  on  the 
law,  and  complaint  dismissed,  without  costs  to 
either  party  as  against  the  other,  on  authority 
of  City  of  New  York  v.  Citizens*  Water  Supply 
Co.,  199  App.  Div.  169,  191  N.  Y.  Supp.  430. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  and 
Young,  JJ.«  concur.  Kelly,  J.,  concurs,  on  the 
ground  that  the  order  made  by  the  commission- 
er in  1918  was  invalid,  as  made  without  notice 
or  hearing.  See,  also,  186  App.  Div.  512,  174 
N.  Y.  Supp.  569;  197  App.  Div.  356,  188  N.  Y. 
Supp.  851. 

CITY  OF  NEW  YORK,  Respt,  ▼.  RICH- 
MOND LIGHT  &  RAILROAD  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  16,  1922.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed.     See,  also,  183  N.  Y.  Supp.  922. 


CITY  OF  SYRACUSE,  Respt,  v.  Thomas 
H<ifiAN  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department    May  17, 


1922.)    Motion  for  leave  to  appeal  to  Court  of 
Appeals  granted,  and  question  for  review  certi- 


Theodore  CLARK  and  Florence  A.  Clark, 
appellants,  v.  Surretta  BAILEY  and  others,  re- 
spondents. (Supreme  Court.  Appellate  Division, 
Second  Department  April  20,  1922.)  Judg- 
ment unanimously  affirmed,  with  ooets.  No 
opinion. 


In  the  matter  of  the  daim  of  Mary  CLARK^ 
claimant  respondent,  for  coinpensation  under 
the  Workmen's  Compensation  Law,  v.  EEBIN(^ 
E51  BAKING  COMPANY,  employer,  and  the 
Ocean  Accident  &  Guarantee  Ck>rporation,  Ltd., 
insurance  carrier,  appdlants.  (Supreme  Court, 
Appellate  Division,  Third  Department  May 
24.  1922.)  Award  reversed,  and  matter  remit- 
ted to  the  State  Industrial  Board,  with  costs  to 
the  appellants  against  the  said  board  to  abide 
the  event,  on  the  ground  that  the  claimant  did 
not  request  medical  treatment  of  the  employer, 
and  there  is  no  legal  evidence  that  the  employer, 
or  its  superintendent  or  foreman,  having 
knowledge  of  the  injur:^  requiring  such  treat- 
ment, neglected  to  provide  the  same.  All  con- 
cur. 


Petronella  CXiINE.  respondent,  t.  OaiDard  T. 
BOAG,  appellant.  (Supreme  0>art,  Appellate 
Division,  Second  Department.  July  22^  1922.) 
Order  affirmed,  With  $10  costs  and  disburse- 
ments. No  opinion.  Motion  for  stay  denied, 
without  costs.  Blackmar,  P.  J.,  and  Rich,  Kel- 
ly, Kelby,  and  Young,  J  J.,  concur. 


COAL  &  IRON  NATIONAL  BANEL  Applt, 
V.  Aaron  H.  HOUTMAN,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Transfer  Tax  apon  the 
ESTATE  OF  Eva  S.  COCHRAN,  deceased. 
State  Tax  (Commission  of  the  State  of  New 
York,  appellant;  Alexander  S.  Cochran  and 
others,  as  executors,  eta,  respondents.  (Su- 
preme (Dourt,  Appellate  Division,  Second  De- 
partment May  5.  1922.)  Order  of  the  Sur- 
rogate's Court  of  Westchester  County  (UT 
Misc^  Rep.  18,  190  N.  Y.  Supp.  895)  unani- 
mously amrmed,  with  costs.    No  opinion. 


In  the  Matter  of  the  Transfer  Tax  upon  the 
ESTATE  OF  Eva  S.  COCHRAN,  deceased. 
State  Tax  Commission,  etc.,  appellant;  Alex- 
ander S.  Cochran  et  al.,  as  executors,  etCj,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  9,  1922.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  costa. 
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Annie  OOHBN,  appeDant,  t.  Isidore  VJN- 
CTJS  and  another,  respondents,  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  29,  1922.)  Application  granted,  without 
costs. 

Bird  S.  COLER,  Oommissioner  of  Public 
Welfare  of  the  City  of  New  York,  on  com- 

Slflint  of  Louise  Suifa,  respondent,  t.  John 
CHNEIDER.  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Order  of  filiation  of  the  Court  of 
Special  Sessions  reversed  on  the  facts,  and  new 
trial  ordered.  No  opinion.  Blackmar,  P.  J., 
and  Bieh,  Kelly,  Jaycoz,  and  Young,  JJ.,  con- 


OOMMISSIONEB  OP  PUBLIC  WBXFARH 
OF  THE  CITY  OF  NEW  YORK,  on  complaint 
of  ELate  Oeorge,  respondent,  v.  Anthony  DE- 
MEIRI,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  29, 
19220  Order  of  filiation  of  the  Court  of  Spe- 
cial SessioDB  affirmed.  No  opinion.  Blackmar, 
P.  J.,  and  Rich,  Kdly,  Jaycox,  and  Young,  JJ., 
concur. 


In  the  matter  of  the  daim  of  Mrs.  Afrodete 
CONFINIOnSt  for  compensation  under  the 
Workmen's  Compensation  Law,  claimant,  re* 
spondent,  v.  CONFINIOTIS  &  NICAS.  em- 
ployer, and  Employers'  Liability  Assurance 
Corporation,  LtcL,  insurance  carrier,  api^el- 
lants.  (Supreme  Court,  Appellate  Division, 
Third  Department.  July  6,  1922.)  Award* 
unanimously  afiSrmed,  with  costs  in  favor  of 
the  State  libdastrial  Board. 


In  the  Matter  of  Joseph  K.  CONKLIN,  as 

Assignee,  etc.,  for  benefit  of  creditors  of 
Cesare  ContI,  Respt,  y.  CASAZZB  &  BRO^ 

Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  2,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Thomas  CONNORS,  appellant,  v.  TURNER 
A  BLANCHARD,  Inc.,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  29,  1922.)  Order  setting  aside  verdict 
unanimously  affirmed,  with  costs.  No  opin- 
ion.   

Frank  CONTI,  as  Adm'r,  etc.,  Respt.,  r, 
OPPENHEIMER  CASING  CO.,  Inc.,  Impld,, 
etc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  26,  1922.)  Judg- 
ment and  order  reversed,  with  costs,  and  com- 
?laint  dismissed,  with  costs,  on  the  authority  of 
Jharles  v.  Barrett  233  N.  Y.  127.  135  N.  B. 
199,  and  Braxton  v.  Mendelson,  233  N.  Y.  122» 
185  N.  E.  198.    Order  filed. 


CONTINBNTAL  SECURTFIBS  CJOMPANT, 
Beapt,  T.  INTBR60BOUGH  RAPID  TRANS- 


IT  CO-v   Applt      ,_  . 

Divi8ion,_F&st  Department 


(Supreme  Court,  Appellate 
ipartment  June  30,  1922.) 
Order  affirmed,  with  |10  costs  and  disburse* 
ments,  on  the  authority  of  Qeneral  Investment 
Company  ▼.  Interborough  Rapid  Transit  Co., 
200  App.  Div.  794.  193  N.  YT  Supp.  903,  de- 
cided April  21,  1922.  Order  filed.  See,  also, 
118  Misc.  Rep.  11,  193  N.  Y.  Supp.  892. 


In  the  matter  of  the  daim  of  Oniomas  J* 
CONWAY,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant  reemmd- 
dent^.  BROOKLYN  CITY  RAILROAD  COM- 
PANY,  eniployer  and  self-insurer,  appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  24,  1922.)  Award  unanimously 
affirmed,  with  costs  in  favor  of  the  State  In- 
dustrial Board. 


Aima  M.  CONWAY,  respondent,  v.  Max  H. 
PBTIGOR,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  9^ 
1922.)  Appeal  dismissed,  with  $10  costs  and 
disbursements.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Young,  J  J.,  concur. 


Lydia  O.  COOK,  Respt«  v.  FARMBRS'  & 
TRADERS'  LIFE  INS.  CO.  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
May  24,  1922.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


B.  Frank  COOLEY,  Respt,  v.  Augusta  H. 
C(X>LEY,  Applt.  (Supreme  Court  Appellate 
Division,  Fourth  Department  May  3.  1922.) 
Judament  (116  Misc.  Rep.  157, 189  N.  Y.  Supp. 
577)  afikmedt  with  costs.    All  concur. 


In  the  matter  of  the  petition  of  Charles  H. 
CORBBTT.  individually  and  as  executor,  etc., 
to  tevoke  letters  testamentary  heretofore  is- 
sued to  Augusta  H.  Corbett  Sperry,  as  execu- 
trix* etc.  (Supreme  Court  Appellate  Division, 
Second  Department.  July  21, 1922.)  Order  of 
the  Surrogate's  Court  of  nangs  County  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kelby, 
and  Young,  JJ.,  concur. 


Catherine  COTTER,  respondent  v.  CITY  OF 
NEW  YORK,  appellant    (Supreme  Court  Ap- 

?ellate  Division,  Second  Department    May  26, 
922.)     Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


COTTON  STATES  HOSIERY  MILLS  v. 
Ellas  RABINOWITZ  et  al.  (Supreme  Court 
Appellate  Division,  First  Department.  July  14, 
1922. )  Application  denied,  with  $10  costs.  Or- 
der signed. 
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George  W.  OOUGLB,.  appellant,  t.  Maurice 
O'EJQEFB,  aB  Commissioner  of  Public  Safety 
of  the  City  of  Yonkers.  respondent.  (Supreme 
Court,  Apoellate  Division,  Second  Department. 
June  9, 1922.)  Motion  to  resettle  order  denied. 
In  addition  to  the  cause  assigned  in  our  pre- 
vious decision  (—  App.  Div.  — ,  191  N.  X. 
Supp.  921)^  we  are  also  of  opinion  that  there 
is  no  question  of  law  to  be  reviewed. 


Harry  G.  COWEN  and  another,  Respts.,  T. 
Reginald  W.  PKESSPRICH  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De* 
partment  June  23,  1922.)  Determination  ap- 
pealed from  and  judgment  of  the  Municipal 
Court  reversed,  with  costs  to  the  appellants  in 
thia  court  and  in  the  Appellate  Term,  and 
judgment  ordered  for  defendants,  dismissing 
the  complaint,  with  costs,  upon  the  dissenting 
opinion  of  Lenman.  J.,  at  the  Appellate  Term 
(117  Misc.  Rep.  663, 192  N.  Y.  Supp.  242).  Or- 
der filed. 


Jerome  F.  COX  appellant,  v.  ROBINS  DRY 
DOCK  &  REPAIR  COMPANY,  respondent. 
(Supreme  Court,  AnpeUate  Division,  Second 
Department.  June  29,  U922.)  Judgment  af- 
firmed, with  costs,  on  the  ground  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendant.  Blackmar,  P.  J.,  and  Ricn,  Kel- 
ly, and  Young,  JJ.,  concur.  Jay  cox,  J.,  dis- 
sents, and  votes  to  reverse. 


In  the  matter  of  the  petition  of  Michael 
CRANE,  respondent,  to  prove  the  last  WILL 
and  testament  of  Patrick  CRANE,  deceased. 
Mary  A.  Ronse,  Oliver  C.  Rouse  and  John 
Rouse,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  29,  1922.) 
Deciree  of  the  Surrogate's  Court  of  Kings 
County  affirmed,  with  costs.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Jaycoz,  Kelby,  and 
Young,  Jj.,  concur. 


In  the  matter  of  the  application  of  John  F. 
CROSBY  for  admission  to  the  bar  (from  the 
state  of  Massachusetts).  (Supreme  Court, 
Appellate  Divison,  Second  Department.  May 
5,  1922.)     Application  granted. 


Matter  of  OROTONA  AVENUE  and  East 
180th  Street  (Supreme  Court  Appellate  Di- 
vision, First  Department.  June  6,  1922.) 
Reference  ordered.    Settle  order  on  notice. 


CROWELL  CORPORATION,  appellant,  t. 
CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY, respondent  (Supreme  Court  Appel- 
late Division,  Second  Department.  May  26, 
1U22.)     Application  denied,  without  costs. 


WiUiam  M.  CRTJIKSHANK  and  another, 
Applts.j_T.  CRESTON  AVENUE  BAPTIST 
CHURCBL  Eespt  (Supreme  Court,  Appellate 
Division,  First  Department  June  23,  1922.) 
Judgment  and  order  afl^med,  with  oosta.  No 
opinion.    Order  filed. 


Henry  B.  CULVER,  Respt,  t.  Edwin  G 
GREGORY,  Applt  (Supreme  Court.  Appel- 
late Division,  First  Department  May  26, 
1922.)  Judgment  affirmed,  with  coats.  No 
opinion.    Order  filed. 


John  CUNNINGHAM,  respondent,  y.  CHEL- 
SEA FIBRE  MILLS,  appellant  (Supreme 
Court,  Appellate  Division,  second  Department 
June  9,  1922.)  Judgment  and  order  reversed 
on  the  facts,  and  new  trial  sranted,  costa  to 
ahide  the  event.  We  think  the  finding  of  the 
jury  that  plaintiff  was  injured  throneh  the 
falling  of  the  underfloorfng  upon  which  he  was 
standing  la  against  the  weight  of  the  evidence. 
Blackmar,  P.  J.,  and  Rich,  Kelly,  Jaycox,  and 
Young,  JJ.,  concur. 


Margaret  OURRAN,  as  Adm'r,  etc..  Applt, 
V.  OLD  DOMINION  STEAMSHH*  CO.,  ItSpt 
(Supreme  Court  Appellate  Dvision,  First  De- 
partment May  6,  1922.)  Order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Giacchino  CURRBRL  appellant,  t.  Peter 
RINELLI  and  Stephen  (iuardino.  etc,  respond- 
ents. (Supreme  Court,  Appellate  Division. 
Second  Department  June  9^  1922.)  Judgment 
reversed  on  the  law  and  the  facta,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 
Upon  the  ground  that  the  evidence  presented  a 
question  of  fact  for  the  determination  of  a 
jury  as  to  whether  the  defendants  had  faOed  in 
their  duty  of  furnishing  a  safe  place  for  the 
plaintiff  to  work.  Blackmar.  P.  j..  and  Rich. 
Kelly,  Jaycox,  and  Young,  JJ.,  concur. 


Katherine  OYBULSKY,  as  Adm*z,  etc, 
Respt.,  V.  Joseph  SUGAkMAN,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  6,  1922.)  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  coats  to 
appellant  to  abide  event  unleaa  plaintift  stipu- 
lates to  reduce  the  judgment  aa  entered  to  the 
sum  of  $10,573.96,  in  which  event  the  judg- 
ment, as  so  modified,  and  the  order  appealed 
from,  are  affirmed,  without  costa.  No  oplnioo. 
Settle  order  on  notice. 


Pasquale  D*AMBRA.  respondent,  ▼.  Philip 
RHINELANDER,  appellant  (Supreme  Court 
Appellate  Division.  Second  Department  May 
26,  1922.^  Motion  for  reargument  or  for  leave 
to  appeal  to  the  Court  of  Appeala  denied,  with 
$10  costs,  and  stay  continued  for  30  days,  to 
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enable^  tlM  ajpfeUuit  to  ap^ly  to  the  Oourt  of    29,  19220     Order  of  the  Sarrogate's  Coart  of 


Appeals  for  leaTe  to  appeal  to  that  court. 


29,   1922.)     Motion  to  resettle  order  denied, 
without  costs. 


John  BANIELSEN,  an  infant,  etc.,  respond- 
ent, V.  MORSE  DRY  DOCK  &  REPAIR 
COMPANT,  appellant.  (Supreme  Court,  Ap- 
pellate Diyision,  Second  Department.  July  22, 
1922.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  costs.  Stay 
continued,  to  allow  defendant  to  apply  toi  leave 
to  appeal  to  the  Court  of  Appeals,  pursuant  to 
Civil  Practice  Act,  i  588. 


In  the  Matter  of  Rosa  DANKOWITZ.  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Anna  E.  DARROW,  and  others,  appellants, 
y.  George  H.  TERRY,  and  another,  respond- 
ents. (Supreme  Oourt,  Appellate  Division, 
Second  Department  April  28,  1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


Anna  E.  DARROW  and  others,  appellants, 
V.  George  H.  TERRY  and  another,  etc.,  re- 
spondents. (Supreme  Court,  Appellate  IM vi- 
sion. Second  Department  June  9, 1922.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  with  $10  costs. 


DARTMOUra  MANUFACTURING  COR- 
PORATION v.^Bdwin  MAYER  et  al.  (Su- 
preme  Court,  Appellate  Division,  Fiirst  Depart- 
ment J^ne  23,  1922.)  Motion  denied,  with 
110  costs.    Order  filed. 


Rose  DAUN,  respondent,  r.  Frank  MARCI- 
ANO.  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  26,  1922.) 
Motion  to  open  default  denied,  with  $10  costs. 


DAVID  SCHWARTZ  CO.  Inc.  v.  BRAND- 
ER  &  CURRY,  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department  May  12, 
1922.)    Application  granted.     Order  signed. 


In  the  Matter  qf  the  ESTATE  of  Robert 
DAVIS,  Jr.,  deceased.  (Supreme  Court,  Ap- 
pellate  Division,    Second    Department.      June 


Suffolk  County  unanimously  affirmed,  with  $10 
costs  and  disbursements.    No  opinion. 


WlUlam  M.  DAVIS,  Respt,  ▼.  JULIUS 
KESSLER  Sf  CO.  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  28,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


James  0.  DAVIS,  Director  General  of  Rail- 
roads, etc.,  appellant,  v.  James  A.  P.  RAMS- 
DEI/L  and  Leander  Brown,  copartners,  etc- 
respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  April  20,  1922.) 
MotiOQ  for  reargument  or  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  $10  costs- 


In  the  Matter  of  the  Claim  of  Fred  DAW- 
SON, Respt^  ▼.  Fanny  KELLY,  as  executrix 
of  Andrew  Davis,  Deceased,  Apntt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  10,  1922.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


w?^t®J.^5^X^^NT,  Respt.,  V,  NEW  YORK 
MILLS  CORPORATiON,  Applt.  (Supreme 
Court.  Appellate  Division.  Fourth. Deparfinent 
May  17,  1922.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 


James  a  DAYTON,  as  executor,  etc.,  of  Kate 
McCallum  Page,  deceased,  Respt.,  v.  Grace  0. 
FARMER,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  10,  1922.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


Bennett  DE  BEIXEDON  v.  BROWN  & 
SECCOMB.  (Supreme  Court,  Appellate  Divi- 
sion,  First  Department  May  26,  1922.)  Ai>. 
plication  denied,  with  $10  costs  and  stay  va- 
cated.   Order  signed. 


DELAWARE  MILLS,  Inc.,  appellant,  ▼. 
CARPENTER  BROS.,  Inc.,  respondent  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment. May  16,  1922.)  Motion  to  resettle  order 
granted. 


Charles  DELLINGER,  respondent,  ▼.  Charles 
T.  McGLONE,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
9,  1922.)    Application  denied,  with  $10  costs. 


Eva   DE   MILT,   respondent  T.   James   H. 
HART,  appellant    (Sapreme  Court,  Appellate 
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Division,  Second  Department  June  29,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Eva  DH  MILT,  respondent  ▼.  James  H. 
HART,  appellant  (Supreme  Court,  Appelate 
Division,  Second  Department.  July  22,  1922.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied.  Stay  granted,  to  enable  appellant 
to  apply  to  the  Court  of  Appeals  for  leave  to 
appeal  to  that  court 


Otto  DENBP,  an  Infant,  by  August  W.  Den- 
ef,  his  guardian  ad  litem,  respondent  v.  I»B- 

hIgh  valley  raii^oad  company, 

appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  June  9,  1922.)  Motion 
for  stay  denied,  without  costs. 


Howard  P.  DENISON,  Respt,  r.  ONEIDA 
STEEL  PULLEY  CO.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  17,  1922.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


In  the  Matter  of  Application  of  Thomas  V. 
DEVINS  V.  Henry  D.  SAYER.  as  Industrial 
Com*r,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  26,  1922.)  Mo- 
tion denied.    (Jrder  filed. 


Thomas  DE  YBARRA  and  another  v.  George 
MOSCAHLDES  and  another.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1922.  )  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  appellant  comply  with 
terms  of  order.    Order  filed. 


Mary  DEYO,  respondent,  ▼.  RUTLAND 
RAILROAD  CCiMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Third  Department 
July  6,  1922.)  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  Van  Kirk,  J., 
dissenting. 


In  the  Matter  of  Summary  Proceedings.  An- 
tonio DI  OANIO,  respondent  v.  Adam 
FRANK,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  June  9, 
1922.)  Judgment  and  order  of  the  City  Court 
of  New  Rochelle  unanimously  affirmed,  with 
costs.    No  opinion. 


Charles  DIEX3KMANN,  as  Adm'r,  etc.,  ▼. 
Frederick  W.  DIECKMANN.  (Supreme  Court 
Appellate  Division,  First  Department  June 
5,  1922.)  Motion  for  stay  pending  appeal 
granted,  on  giving  undertaking  in  the  amount  of 
$500  to  cover  costs  in  the  Supreme  Court  and 


on  appeal.  If  not  given  within  10  days,  motion 
denied,  with  $10  costs.  Settle  order  on  no- 
tice. 


Nicholas  DINARDO,  respondent  v.  James  J. 
BARRY,  appellant.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  6, 1922.) 
Judgment  and  order  reversed,  on  law  and  facts, 
and  new  trial  granted,  with  costs  to  the  appel' 
lant  to  abide  the  event  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence: 
All  concur.  The  court  disapproves  of  the  find* 
ings  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  accident  and  that 
the  plaintiff  was  free  from  contributory  nes^- 
gence. 


Gustave  DISOH  v.  NATIONAL  SURE^Ti 
CJOMPANY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  23,  1922.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  oompl^  with  terms  of  order. 
Order  '^ 


In  the  matter  of  the  petition  of  Joseph  DI 
TOMMASO  to  prove  the  last  WILL  and  tesU- 
ment  of  Raphael  DI  LUOLICK  deceased.  Frank 
Di  Luglio  et  al.,  appellants;  Joseph  Di  Tomma- 
so,  respondent  (Supreme  Court  Appellate  Di- 
vision, Second  Department  May  20,  1922,.) 
Motion  to  dismiss  appeal  granted,  without  costs. 


Dr.  A.  POSNBR.  SHOES,  Inc.,  Applt,  v. 
Samuel  POSNEB  and  another,  as  copartners, 
etc,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  25^  1922.)  Oi^ 
der  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Peter  DOEL6ER  v.  BATTE3RY  PARK  NA- 
TIONAL BANK.  (Supreme  Court,  Appellate 
Division,  First  Department  June  23,  1922.) 
Motion  denied,  without  costs.    Order  filed. 


In  the  Matter  of  Michael  Martin  DOLPHIN, 
an  Attorney.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  2,  1922.)  Ref- 
erence ordered  to  Hon.  John  W.  Qoff,  official" 
referee.    Settle  order  on  notice. 


Julia  DOLZ,  Respt,  v.  Bertram  R.  PERK- 
INS, Applt     (Supreme  Court  Appellate  EHvi- 
sion.  First  Department    May  26,  1922^    Judg- 
ment and  order  affirmed,  with  costs,    rfo  opin-  . 
ion.    Order  filed. 


In  the  matter  of  proving  the  Last  WILL  and 
Testament  of  Gertrude  L.  DONOHUE,  deceas- 
ed, as  a  will  of  real  and  personal  property.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  21,  1922.)  Order  of  the  Sur- 
roirate's  Court  of  Queens  County  affirmed,  witb 
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DiTuion,  Foartk  Department  Jnne  80^  1922.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


Edward  T.  DONOVAN  ▼.  BETLT  LINE 
RAILWAY  CORPORATION.  Edward  DON- 
OVAN V.  SAME.  (Supreme  Court,  Appellate 
Division,  First  Department.  July  14,  1922.) 
Application  denied,  with  $10  costs,  and  stay 
vacated.    Order  signed. 


Patrick  J.  DONOVAN^pplt,  v.  CUNARD 
STEAMSHIP  COMPANY,  Ltd..  Respt,  (Su- 
preme  Court,  Appellate  jOivision,  First  Depart- 
ment. May  6,  l&f"  '  ~ 
firmed,  witu  costs. 


20i    Judgment  and  order  af- 
No  opinion.    Order  filed. 


Patrick  J.  DONOVAN  v.  CUNARD  STEAM- 
SHIP COMPANY,  Ltd.  (Supreme  Court,  Ap- 
pellate Divifdon,  First  Department.  June  23, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Frank  DONOVAN,  Respt,  t.  Joseph  H. 
WILLIAMS,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  24, 
1922.)    Order  affirmed,  with  costs.    All  concur. 


Grace  DONOVAN,  Respt,  v.  Joseph  H.  WIL- 
LIAMS, Applt  (Supreme  Court  Apoellate  Di- 
vision, Fourth  Da>artment  May  24,  1922.) 
Order  affirmed,  with  costs.    All  concur. 


William  H.  DOOLITTLB,  respondent,  v. 
Louis  BNRIOHT,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Mav 
5,  1922.)  Motion  to  dismiss  appeal  denied, 
without  costs. 


Charles  DORFMAN  et  aL,  respondents,  v. 
Annie  BERGER,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
5,  1922.)  Motion  to  diszniss  appeal  granted 
without  costs. 


DORFMAN  REALTY  COMPANY,  Inc.,  ap- 
pellant, v»  Joseph  SIMON,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  9,  1922.)  Motion  for  stay  de- 
nied, without  costs. 


Clair  DORGAN,  Respt.,  v.  FRANK  J.  DUF- 
FY, Inc.,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  25,  1922.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Clair  DORGAN.  Respt,  v.  FRANK  J.  DUF- 
FY, Inc.,  Applt     (Supreme   Court,  Appellate 
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In  the  matter  of  the  application  of  Louis  B. 
DORR,  for  admission  to  tn^  bar  (from  the  State 
of.  Illinois).  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  22,  1922.)  Ap> 
plication  grantea  and  order  signed. 


Bertha  DORRLER,  respondent,  ▼.  William 
WIROSTEK  and  Carrie  Wirostek,  individually 
and  as  executrix,  etc.,  appellants,  and  others^ 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  21,  1922.) 
Judgment  unanimously  affirmed,  with  costs  to 
the  plaintiff,  payable  out  of  the  estate.  No 
opinion. 

Charles  Napoleon  DOUGHERTY,  an  infant, 
by  Susan  M.  Teve&  his  guardian  ad  litem,  ap- 
pellant V.  Emma  L.  SALT,  as  executrix,  etc., 
of  Hellena  M.  Dougherty,  deceased,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  9,  1922.)  Judgment  unani- 
mously afQjmed,  with  costs,  upon  authority  of 
Dougherty  v.  Salt  227  N.  Y.  200,  125  N.  E 
94.  The  tidditional  evidence  produced  by  the 
plaintiff  upon  the  new  trial  is  entirely  cumula- 
tive in  character,  and  in  no  way  adds  probative 
force  to  the  question  of  consideration. 


Grace  DOYLE,  respondent  ▼.  Hennr 
DOYLE,  appellant  (Supreme  0>urt^  Appal* 
late  Division,  Second  Department  April  20, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. The  action  could  have  been  tried 
and  disposed  of  upon  the  merits  in  half  the  time 
occupied  by  the  appeal.  Blackmar,  P.  J.,  and 
Rich,  Kelly,  Jaycox,  and  Young,  j  J.,  concur. 


Grace  DOYLE,  respondent,  v.  Henry  DOYLE, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  5,  1922.)  Mo- 
tion for  reargument  denied,  with  |10  costs. 


Edith  DOYLE  v.  Leon  LEVY.  (Supreme 
Court  Appellate  Division,  First  Department. 
July  14,  1922.)  Application  denied,  and  stay 
vacated.    Order  signed. 


Henry  H.  DREYER  v.  Boscoe  M.  WIERS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  26.  1922.)  Application  denied, 
with  $1P  costs.     Order  signed. 


Prank  DUBON,  respondent,  ▼.  NEW  YORK 
&  LONG  ISLAND  TRACTION  COMPANY, 
appellant.      (Supreme  Court,   Appellate   Divi- 
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sion,  Second  Department.  July  21,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Fannie  DITBOWSKY,  appellant,  T.  John 
GOLDSMITH,  etc.,  et  al^  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  20,  1922.)  Motion  for  stay  of 
examination  before  trial  granted,  without  costs. 


Egbert  H.  DUDLEY  and  another,  Respts.,  T. 
Evelina  B.  PERKINS  et  al.,  as  ez*rs,  etc.,  of 
George  W.  Perkins,  deceased^  Applts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. June  30,  1922.)  Judgment  and  or- 
der denying  motion  for  new  trial  reversed,  and 
new  trial  granted,  with  costs  to  appellants 
to  abide  event,  upon  questions  of  law  and  fact, 
unless  the  plaintiffs  shall  within  10  days  stipu- 
late to  reduce  the  recovery  by  deducting  there- 
from the  sum  of  $275,  with  interest  thereon 
from  January  30,  1918.  to  the  date  of  rendi- 
tion of  the  verdict,  in  which  event  the  judgment 
is  modified  accordingly,  and,  as  so  modified,  af- 
firmed, together  with  the  order,  without  costs 
of  this  appeal  to  either  party,  except  that  the 
order  granting  an  additional  allowance  of  costs 
is  reversed  and  the  amount  thereoi  deducted 
from  the  judgment.  Held,  that  the  evidence 
fairly  shows  that  the  plaintifts  did  not  use 
reasonable  effort  and  diligence  to  sort,  load, 
and  ship  the  Hathaway  and  Stamp  potatoes, 
and  t^at  the  defendants  are  entitled  to  re- 
cover the  difference  between  the  contract  price 
and  the  value  thereof,  viz.  25  cents  per  bushel 
on  1,100  bushels,  which  amounts  to  |275;  fur- 
ther, that  case  was  not  difficult  and  extraordi- 
nary, within  the  rule  adopted  by  this  Depart- 
ment,   All  concur;  Clark,  J.,  not  sitting. 


William  Telford  DUNCAN  and  Charles  F. 
Fessenden,  copartners,  etc.,  respondents,  v. 
WOHL.  SOUTH  &  CO.,  appellant.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
June  29,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar, 
P.  J.,  and  Rich,  Kelly,  Jaycox,  and  Young,  JJ. 
See,  also,  201  App.  Div.  737,  195  N.  Y.  Supp. 
881. 


Janet  L.  DURANT,  Respt,  v.  Edward  C. 
CROWLEY  and  another,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  12,  1922.)  Order  modified,  by  granting 
motion  for  stay,  and,  as  so  modified,  affirmed, 
without  costs.  No  opinion.  Order  filed.  See, 
also,  —  App.  Div.  — ,  193  N.  Y.  Supp.  652. 


Janet  L.  DURANT  ▼.  Laurence  T.  DURANT 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  12,  1922.)  Motion 
granted.    Order  filed. 


EASTERN  CONCRETE  STEEL  CO..  Applt, 
▼.  BRIE  R.  R.  CO.  and  one,  Respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  17.  1922.)  Order  affirmed, 
with  SIO  costs  and  disbursements,  with  leave  to 
the  plaintiff  to  plead  over  within  20  days  upon 
payment  of  the  costs  of  the  motion  and  of  this 
appeal.  Held,  in  the  absence  of  anv  allegation 
in  the  complamt  that  the  extra  worx  was  with- 
in the  scope  of  the  plans  and  specifications 
or  any  provision  of  the  contract,  and  that  the 
amount  claimed  to  be  due  was  arrived  at  upon 
a  computation  based  upon  the  rate  mentioned 
in  the  contract,  we  thizik  the  complamt  fails  to 
state  facts  sufficient  to  constitute  a  eanae  of 
action.  All  concur,  except  Davis,  J^  who  dis- 
sents.   Sears,  J.,  not  sitting. 


EASTERN  WOODWORKING  COMPASt, 
respondent,  v.  STIER^BAUER.  Inc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  20,  1922.)  Judgment  u 
imously  affirmed,  with  costs.    No  opinion. 


EAST  SIDE  OARAGE,  Inc.,  appellant,  ▼. 
NEW  BRUNSWICK  FIRE  I^^URANCE 
COMPANY  and  Norman  B.  MASON,  respon- 
dents. (Supreme  Court,  Appellate  Diviaioa 
Third  Department  July  6,  1922.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
See,  also,  198  App.  Div.  408,  IW  N.  Y.  Supp. 
634. 


BBLING  BREWING  COMPANY  r.  Herman 
SCHWACKB.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  23,  1922.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  'filed. 


EBLING  BREWING  COMPANY  t.  John 
VIVIANO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  23,  1922.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


William  C.  ECKERSON  and  0U»  JU.  &  Bck- 
ersoiL  appellants,  v.  Albert  W.  BROWN,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  July  21,  1922.)  Jadf- 
ment  unanimously  affirmed*  with  costs.  No 
opinion. 


ECONOMIC  STEEL  RACK  CO.,  Respt,  t. 
ECKELS-NYE  STEEL  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  24,  1922.)  Judgment  afllrmed,  with  eosta. 
All  concur. 


ECONOMIC  STEEL  RACK  CO..  Respt,  t. 
ECKELS-NYE  STEEL  CCK,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  30,  1922.)  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 
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WiHiain  O.  BDGHTT,  respondent,  t.  Bobert 
B.  JENNINGS,  appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
20,  1922.)  The  complaint  is  on  an  express 
contract,  and  not  to  recoyer  for  services  on  a 
quantnm  meruit  The  amount  paid  by  the  de- 
fendant for  the  Oowles  Oamp  purchased  by  de- 
fendant is  therefore  irrelevant  to  the  issue. 
In  so  far  as  the  order  directs  an  examination  of 
the  defendant  as  to  this  amount  paid,  it  must 
be  reversed.  The  other  two  subjects  of  ex- 
amination were  proper.  Richards  v.  Whiting, 
127  App.  Div.  2(fe,  in  N.  Y.  Supp.  21.  Order 
modified,  bv  striking  out  the  subject  of  exami- 
nation designated  in  said  order  by  paragraph 
8,  and,  as  modified,  affirmed,  without  costs. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  Manning, 
and  Kelby,  JJ.,  concur. 


Luis  BHRUOH,  respondent,  v.  Isaac  ITZKO- 
WITZ,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  9,  1922.) 
Appeal  dismissed,  with  $10  costs  and  disburse- 
ments. Blackmar,  P.  J.,  and  Rich,  Kelly,  Jay- 
cox, and  Young,  Jj.,  concur. 


884  WBST  END  AVENUE  COBP'N  ▼.  Rob- 
ert PBARIjMAN.  (Supreme  Court,  Appellate 
Division,  First  Department  May  12,  1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 


A.  Louise  BLDBRINO,  respondent  t.  N.  B. 
VAIL  &  CO.,  Inc.,  appellant,  and  others,  de- 
fendants. (Supreme  Court  Apellate  Division, 
Second  Department  June  29,  1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  matter  of  the  dalm  of  Mrs.  6.  L 
BLDRIDGB  for  compensation  for  herself  and 
children  on  account  of  the  death  of  William 
Bldridge,  under  the  Workmen's  Compensation 
Law,  claimant,  appellant  v.  ENDICOTT, 
JOHNSON  &  CO.,  employer,  and  Employers' 
Liability  Assurance  Corporation,  Ltd.,  insur- 
ance carrier,  respondents.  (Supreme  0)urt, 
Appellate  Division,  Third  Department.  May  3, 
1922.)  Decision  unanimously  affirmed,  without 
costs.  See,  also,  189  App.  Div.  53,  177  N.  Y. 
Supp.  863. 


In  the  matter  of  the  claim  of  Mrs.  O.  I. 
BLDRIDGE  for  compensation  for  herself  and 
children  on  account  of  the  death  of  William 
Bldridge,  appellant  v.  ENDICJOTT,  JOHNSON 
&  CO.,  employer,  and  Employers'  Liability  As- 
surance Corporation,  Ltd.,  insurance  carrier, 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  6,  1922.)  Mo- 
tion granted. 


George  C.  BLDRIDGE,  appellant,  t,  Angelo 
PINTCJ  and  Silvio  Pinto,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 


partmuit  July  21,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar  P.  J.,  and  KeUy,  Jaycox,  Kelby,  and 
Young,  JJ.,  concur. 


In  the  matter  of  the  claim  of  Mrs.  Edith  EL- 
LIOTT for  compensation  for  herself  and  child 
on  account  of  the  death  of  Glenn  P.  Elliott  un- 
der the  Workmen's  Compensation  Law^claim- 
ant  respondentv.  U.  S.  GYPSUM  COMPANY, 
employer,  and  Employers'  Liability  Assurance 
Corporation,  Ltd.,  insurance  carrier,  appel- 
lants. (Supreme  Court  Appellate  Division, 
Third  Department  May  3,  1922.)  .Award 
unanimously  affirmed,  with  costs. 


BMAT  MOTOR  CAIt  COMPANY,  respond- 
ent, v.  Peter  SPINELL,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  9,  1^22.)  AppUcation  denied,  with  |10 
costs. 


EMERSON  BUILDING  CO.  ▼.  Lillian  M. 
SORESI.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  12,  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  Amos  F.  ENO,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  12,  1922.)  Orders  affirmed, 
with  SIO  costs  and  disbursements  on  opinion 
of  Foley.  S.  (118  Misc.  Rep.  431,  193  N.  Y. 
Supp.  759.)     Order  filed. 


Max  EPSXEIN,  respondent,  t.  Gertrude 
HOROWIT2,  appeUant,  and  Harris  Horowitg, 
defendant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  May  12,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Max  EPSTEIN,  respondent,  t.  Gertrude 
HOROWITZ,  appellant  and  Harris  Horowitz, 
defendant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  9,  1922.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  with  $10  costs. 


Martin  BRDMANN  t.  INTBRBOROUGH 
RAPID  TRANSIT  CO.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  July  14, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Wifliam   BRDMANN   y.   INTBRBOROUGH 
RAPID  TRANSIT  CO.     (Supreme  Court,  Ap- 

?ellate  Division,  First  Department     July   14, 
922.)     Motion  denied,  with  |10  costs.    Order 
filed. 
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ERNEST  HOFMANN  CO..  Inc„  Applt,  T. 
JAMBS  OHIiBN  &  SONS  SAW  MFG.  00,  and 
another,  Respts.  (Supreme  Ooort,  Appellate 
Division,  First  Department.  Mav  19,  1922.) 
Jud|[ment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


ERNEST  HOFMANN  CO.  Inc^  ▼.  JAMBS 
OHLEN  &  SONS  SAW  MFG.  (30.  and  an- 
other. (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1922.)  Motion  de* 
nied,  with  $10  coats.    Order  filed. 


Nicholas  J.  BSOHBNBRBNNBR.  appellant, 
V.  GUDE  BROS.-KIBFFER  COMPAOT.  re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  12,  1922.) 
The  privilege  df  inspection  and  discovery  in 
cases  of  this  character  is  given  to  plaintiff 
almost  as  matter  of  right.  Thomas  ▼.  Waite 
Co.,  113  App.  Div.  49i  496,  99  N.  Y.  Supp. 
297..  We  have  reiterated  this  doctrine  in  Lock- 
wood  V.  BedeU  Co.,  178  App.  Div.  695,  185  N. 
T.  Supp.  850.  The  order  is  therefore  reversed 
ou  the  law  and  facts,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  without 
costs.  Rich;  Kelly,  Jaycoz,  Manning,  and 
Young,  JJ.,  concur.     Settle  order  on  notice'. 


Nicholas  J.  BSCHBNBRBNNER,  appellant, 
▼.  GUDE  BROS.-KIBFFER  COMPANY,  re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  9,  1922.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted,  on  the  ground  that  there  seems 
to  be  a  conflict  of  authority  between  the  dif- 
ferent departments  on  the  question  of  practice 
involved.  Settle  order,  with  questions  to  be 
submitted,  before  the  Presiding  Justice. 


Lelia  B.  EVERITT,  Respt.,  v.  Charles  B. 
EVERITT.  Applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  10,  1922.) 
Order  affirmed,  vdth  $10  costs  and  disburse- 
ments. Deposition  pursuant  to  the  notice  to 
be  taken  on  the  18th  day  of  May,  1922,  at  10 
a.  m.    All  concur. 


EXCHANGE  OPERATORS.  Inc.,  Applt.,  v. 
William  H.  ROACH,  Respt.  (Supreme  Court. 
Appellate  Division,  First  Department.  May 
26,  1922.)  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  upon  the  ground  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  Or- 
der filed. 


In  the  matter  of  the  appraisal,  etc.,  on  the 
ESTATE  of  Cecelia  D.  FAILE,  deceased. 
COUNTY  TRUST  COMPANY,  appellant  v. 
STATE  TAX  eOMMISSIOJt,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.     May  26,   1922.)     Order  of  the 


Stirrogate*s  Court  of  Westchester  Comity  mod- 
ified, and  the  application  of  the  executor  grant- 
ed, to  the  extent  of  allowing  a  deduction  for  a 
proportionate  share  of  the  debts  and  expenses 
from  the  tax  assessed  under  section  221-b  of 
the  Tax  Law  (ConsoL  Laws,  c.  60).  for  the 
leason  that  the  original  order  assessing  the 
additional  tax,  without  making  each  dednction, 
was  without  warrant  in  the  taxing  statute,  and 
therefore  void,  and  that  the  estate  was  entitled 
as  a  matter  of  right  to  the  deduction  daimed 
in  this  respect.  The  order,  as  modified,  is  af- 
firmed, without  costs.  See  Matter  of  Watson's 
Estate,  226  N.  Y.  884,  123  N.  B.  758;  Matter 
of  Wasbboume's  Estate,  229  N.  Y.  51&  129 
N.-  B.  898;  Matter  of  Gihon's  Bstate.  l69  N. 
Y.  443,  62  N.  B.  561;  Matter  of  SiUiman,  79 
App.  Div.  98,  80  N.  Y.  Supp.  336;  Matter  of 
Coogan.  27  Misc.  Rep.  563,  59  N.  Y.  Supp. 
Ill,  aflirmed  45  App.  Div.  628,  61  N.  Y.  Supp. 
1144;  162  Nv  Y.  613.  57  N.  B.  1107.  Black- 
mar,  P.  J.,  and  Kelly.  Manning,  Kelby,  and 
Young,  JJ.,  concur.  Settle  order  before  Mr. 
Justice  Manning. 

Julian  P.  FAIRCHILD  and  others,  as  per- 
manent receivers  of  Atlantic  Dock  Company, 
respondents,  v.  UNION  FERRY  COMPANi 
OF  NEW  YORK  AND  BROOKLYN,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  Aprfl  28.  1922.)  Order  (117 
Misc.  Rep.  470,  l92  N.  Y.  Supp.  560)  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Rich,  Kelly,  jay- 
cox,  and  Young,  JJ.,  concur. 


Chester  W.  FAIRLIB,  as  trustee,  etc,  t. 
Spencer  W.  STEWART  et  aL  (Sapreme 
Court,  Anpellate  Division,  First  Department 
June  9, 1922.)  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs.    Order  filed. 


FALLSBURGH  LUMBER  COMPANY,  a 
domestic  corporation,  appellant,  ▼.  Meyer  RO- 
SBNTHALf  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  May  A 
1922.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  the  appellant  to 
abide  the  event,  on  the  eround  of  errors  in  the 
reception  of  evidence  of  previous  transactions 
between  the  parties.    All  concur. 


BentKion  D.  FARCHY.  respondent,  ▼.  Gus  L. 
ROSENBERG,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  June 
29,  1922.)  Motion  for  stay  denied,  withoat 
costs. 


Frieda  FARMER  v.  Louis  C.  SILVERMAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  2.3,  1922.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Alfred    J.    FARNETT,     Respt.,    ▼.    Davis 
WALLBRIDGB^  Applt     (Supreme  Court,  Ap- 
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pelTate  DiTision,  Fourth  Department.  May  3» 
1022.)  Motion  to  diftmiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers and  printed  briefs  and  pay  to  r|^si>ondent's 
attorneys  $10  by  Mar  12th,  and  be  ready  for 
argument  on  May  16th. 


Alfred  J.  FABNBTT,  Respt.,  ▼.  Davis 
WALLBBIDQE,  Applt.  (Supreme  Court, 
Appellate  Diyision,  Fourth  Department  June 
30,  1922.)  Judgment  and  order  affirmed*  with 
costs.   All  concur. 


Wflliam  G.  FARR,  Applt,  t.  NEW  YORK 
HERALD  OOJlPANy  and  another,  Respts, 
(Supreme  Court,  Appellate  Division,  jBMrst  De- 
partment June  ^,  1922.)  Order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Edward  A.  FARRELL,  respondentLjv.  NA- 
TIONAL CIVIL  SBRVICB  ENDOWMENT 
ASSOCIATION,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 6,  1922.)     Motion  d^ed. « 


In  the  Matter  of  Robert  W.  FARRINGTON. 

an  attorney  and  counselor  at  law.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  30.  1922.)  Motion  for  revocation  and 
cancellation  of  order  of  disbarment  denied. 
Motion  to  dismiss  appeal  taken  to  Court  of 
Appeals  granted,  unless  appellant  shall  within 
30  days  perfect  his  appeal  by  giving  the  un- 
dertaking required  by  section  593  of  the  Civil 
Practice  Act 


FASIG-TIPTON  00.,  Re»pt,  ▼.  George  0. 
TAYLOR,  as  Prest,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  2,  i922.)  Judgment  and  order  affirmed, 
with  costs.    No  opimon.    Order  filed. 


Emma  FEASBR,  respondent  ▼.  William 
FBASBR,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  June  29, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J.,  and 
Ridi,  Kelly,  Jaycoz,  and  Young,  JJ.,  concur. 


FEDERAL  MILLING  CO.,  Respt,  t.  Grace 
EIEEFER  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
S,  1922.)  Judgment  affirmed,  with  costs.  All 
concur. 


Ignatz  H.  FELDMAN,  etc.,  appellant  v.  M. 
S.  W.  MANUFACTURING  COMPANY,  Inc., 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  29,  1922.) 
Motion  to  dismiss  appeal  denied,  on  condition 
that  appellant  perfect  the  appeal  for  the  Octo- 


ber term  (for  which  term  this  case  is  set 
down)  and  be  read^  for  argument  when  reach- 
ed; otherwise,  motion  granted,  with  $10  costs. 


FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK,  appellant  v.  Vincenza  MAREN- 
DINO,  respondent  Appeal  No.  2.  (Supreme 
Court  Appellate  Division,  Second  Department 
June  16, 1922.)  We  think  the  answer  raises  an 
issue  as  to  the  subject-matter  of  the  indemnity 
agreement.  It  may  be  that  on  the  trial  the 
plaintiff  can  show  that  the  indemnitors  intended 
the  agreement  to  apply  to  the  bond  in  the 
Ck>iinty  Court.  Order  denying  plaintiff's  motion 
for  summary  Judgment  afarmed,  with  $10  costs 
and  disbursements.  Rich,  Kelly,  Jaycox,  and 
Young,  JJ.,  concur.    Bladunar,  F.  J.,  concurs 

the  result.    See,  also,  202  App.  Div.  24,  195 

Y.  Supp.  667. 


3. 


FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK,  appellant  v.  Pietra  Mannino  PI- 
CONE,  respondent  Appeal  No.  2.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  16,  1922.)  We  think  the  answer  raises 
an  issue  as  to  the  subject-matter  of  the  in- 
demnity agreement.  It  may  be  that  on  the  trial 
the  plaintiff  can  show  that  the  indemnitors  in- 
tended the  agreement  to  apply  to  the  bond  in 
the  County  Court.  Owder  denying  plaintiff's 
motion  for  summary  judgment  affirmed,  with 
$10  costs  and  disbursements.  Rich,  Kelly, 
Jaycoz,  and  Young,  JJ.,  concur.  Blackmar,  r. 
T.,  concurs  in  the  result.  See,  also,  202  App. 
Div.  24,  195  N.  Y.  Supp.  667. 


Basilfo  FILARDI,  appellant  v.  ROWLAH 
REALTY  COMPANY,  Inc.,  and  City  of  White 
Plains,  respondents.  (Supreme  Court,  Appel- 
late iMvision,  Second  Department.  July  21, 
1922.)  Judgment  modified,  by  striking  tiiere- 
from  the  portions  whidi  read  as  follows:  '*Ad- 
jndged  that  the  tax  sales  made  to  the  village  of 
White  Plains  in  the  years  1903  and  1906  and 
to  the  town  of  White  Plains  in  the  ^ears  1911 
and  1914  are  paramount  and  superior  to  the 
lien  of  plaintiff  under  the  transfer  of  tax  lien 
hereinafter  set  forth."  "Ordered,  adjudged, 
and  decreed,  that  the  defendant  city  of  White 
Plains  has  a  lien  paramount  and  superior  to  the 
lien  of  plaintiff  under  said  transfer  of  tax  lien 
as  to  the  following  tastes,  liens,  sales,  and  leases 
for  the  tame,  to  wit:  1908-1904  village  tax,  sold 
December  19.  1906:  1901  village  tax,  sold  De- 
cember 1,  1903;  1913  town  and  school,  sold  Oc- 
tober 6,  1914;  1910  town  and  school,  sold  Oc- 
tober 3,  1911— and  that  said  premises  sold  un- 
der this  judgment  shall  be  so  sold  subject  to  the 
lien  of  tbe  defendant  city  of  White  Plains  im- 
der  the  tax  items  and  sales  and  leases  for  the 
sum  hereinabove  set  forth."  As  thus  modified, 
the  judgment  is  unanimously  affirmed,  with 
costs  to  the  appellant. 


FILBEN  REALTY  CORPORATION  v.  Har- 
ry LESSEM.     (Supreme  Court,  Appellate  Di« 
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Tision,  First  Department.    June  23, 1922.)    Ap- 
plication denied,  with  $10  costs.    Order  signed. 


John  FINCK,  Bespt,  v.  Charles  A.  WORK, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1022.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed.  

John  FINCK  v.  Charles  A.  WORK.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment June  9,  1922.)  Motion  tor  leave  to  ap- 
peal denied,  with  $10  costs.  Motion  for  stay 
granted.    Order  filed. 


In  the  matter  of  Joseph  A.  FIRPO.  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  20,  1922.)  Matter 
referred  to  Hon.  Edward  B.  Thomas,  official 
referee,  to  take  testimony  and  report,  with  his 
opinion,  to  this  court. 


John  A.  FISCHEIR,  respondent,  v.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
appellant  Jesse  DB  WITT,  respondent,  v. 
SiAMB,  appellant  Demko  MELNIE2ZNK.  re- 
spondent, V.  SAME  appellant.  Mike  LITUS, 
respondent,  v.  SAME,  appellant  (Supreme 
0>urt.  Appellate  Division,  Third  Department 
Mav  24.  1922.)  Orders  unanimously  affirmed, 
with  $10  costs  and  disbursements. 


Nathan  FISHBBIN  y.  PhiUp  SOHLESSBL 
et  al.  (Supreme  (}ourt.  Appellate  Division,  First 
Department  June  9,  1922.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


William  FISHEIR  and  another,  ▼.  John 
KlilNOER  and  another.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  9, 
1922.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


Louis  FISHMAN  v.  Max  HERMAN  et  al. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment June  28,  1922.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Edward  J.  FITZMORRTS  and  Bertha  Fitz- 
morris,  Respts.,  v.  Louis  SGROI,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Judgment  and  or- 
der affirmed,  with  costs.  All  concur;  Sears,  J., 
not  sitting. 


sion.  First  Department  May  12,  1022J  Mo- 
tion for  reargument,  etc,  denied,  with  flO  ooata. 
Older  filed. 


In  the  Matter  of  the  Application  of  Simon 
FLEISOHMANN  and  William  R.  Pooley  for  a 
writ  of  mandamus  v.  Ross  GRAVES,  as  Com- 
missioner of  Finance  and  Accounts  of  the  CXty 
of  Buffalo.  (Supreme  (>ourt,  AppeUate  Divi- 
sion, Fourth  Department  June  SO.  1922.) 
Order  (118  Misc.  Rep.  214,  193  N.  Y.  Supp. 
816)  afilrmed,  with  oost&^.  All  concur. 


Fred  E  FOOTB,  Respt.,  ▼.  SHBFTIELD 
FARMS  CO.,  Anplt  (Supreme  Court,  Appel^ 
late    Division,    Fourth   Department      Bffay 


1922.) 
costs. 


Judgment 
All  concur. 


Department 
and    order   afitaied. 


.  .8. 

with 


Gertrude  FORAN,  Applt,  ▼.  BUPPALO 
PALACE  CORPORATION.  Respt  (Supreme 
Court.  Appellate  Division,  Fourth  Department 
May  24,  1922.)  Judgment  affirmed,  with  costL 
All  concur,  except  Cuark  and  Davis,  JJ^  who 
dissent  « 


Harold  J.  FORD,  an  infant  by  _gQardian  ad 
litem,  Respt,  v.  BOARD  OF  EDUCATION 
OF  UNION  FREE  SCHOOL  DISTBICTT  NO. 
13  OF  THE  TOWN  AND  CITY  OF  CORN- 
ING, Applt  (Supreme  CJourt,  AppellaU  Divi- 
sion, Fourth  Department  June  30,  1922.) 
Judgment  and  order  affirmed,  with  costs.     All 


Dorothy  G.  FORD,  respondent,  ▼.  Percy  CL 
FORD,  appellant  (Supreme  0>urt,  Appellate 
Division,  Third  Department  May  3,  1922^ 
Order  modified,  by  reducing  the  allowance  to 
$12  a  week,  and,  as  so  modified,  nnanimoody 
affirmed,  without  costs,  and  without  prejudice 
to  the  ri^ht  of  either  party  to  move  for  a  fur^ 
ther  modification  of  the  order. 


(George  A.  FOSTER,  Respt,  v.  GalHo  DI 
PAQLO  and  one,  Applt&  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
10,  1922.)  Motion  to  dismiss  appeal  granted, 
unless  appellants  shall  serve  typewritten  brief 
by  May  8th,  and  be  ready  to  argue  the  appeal 
on  printed  briefs  on  May  12th. 


George  A.   FOSTER,  Respt.   ▼.   Qixilio  DI 

PAOLO  and  another,  Applts.  (Supr»ne  Court 
Appellate  Division,  Fourth  Department  June 
30,  1922.)  Judgment  and  order  (188  N.  Y. 
Supp.  746)  affirmed,  with  costs.  All  concur, 
except  Sears,  J.,  who  dissents  upon  the  ques- 
tion of  damages. 


George  A.  FOURNIBai,  Applt,  t.  SLAW- 
FLEX>K  &  HILLMAN  v.  WABASH  RAIL-    SON  &  HOBBS,  Respt    (Supreme  Court,  Av^ 
WAY  CO.     (Supremer  Ck)urt,  Appellate  Divi- «  pellate  Division,  First  Department     May  28^ 
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1022.)     Jndnnent   afflrmed,   with   costs.     No 
opinion.    Order  filed. 


In  the  matter  of  the  daim  of  Vlncenza 
FRANCO,  claimant,  respondent,  for  compen- 
sation under  the  Workmen's  Compensation  Law, 
V.  LE  ROT  BMBROIDBRT  COMPANT.  em- 
ployer, and  Ocean  Accident  &  Guarantee  Cor- 
poration, Ltd.,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  16,  1022.)  Award  reversed, 
and  claim  dismissed,  with  costs  against  the 
State  Industrial  Board,  on  the  authaiitsr  of 
Scanlon  v.  Herald  Co.,  201  App.  Div.  173^  194 
N.  Y.  Supp.  663,  handed  down  May  tt,  1922. 
All  concur. 


Hattie  M.  FRANK  v.  William  J.  SBIDBN- 
BERG  CO..  impld.,  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  23, 
1922.)  Motion  denied.  Defendant's  time  to 
answer  extended  five  days  after  service  of  order 
entered  hereon.    Order  filed. 


FRANK  McWIIiLIAMS,  Inc.,  respondent- 
apjpeUant,  y.  MTNA  INSURANCE  (50MPA- 
NT,  appellant-respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Qepartment.  July  21, 
1922.)  Jndfment  reversed  on  the  law,  and  ccnn- 
plaint  unanimously  dismissed,  with  costs.  The 
findings  of  fact  contained  in  the  decision  num- 
bered fourth,  sixth,  ninth,  and  tenth  are  re- 
versed, and  the  conclusions  of  laW  are  also 
reversed,  and  this  court  finds  that  the  said  dry 
dock  was  damaged  on  the  occasion  in  question 
.on  account  of  the  inability  to  keep  it  pumped 
out  by  reason  of  the  cessation  of  electric  cur- 
rent supplied  to  its  pumps  by  the  Richmond 
Light  &  Railroad  Company,  due  to  an  accident 
occurring  in  the  power  plant  of  the  said  Rich- 
mond light  &  Railroad  Company,  and  also 
finds  as  a  conclusion  of  law  that  the  policy  is- 
sued by  defendant  to  plaintiff  did  not  insure 
plaintiff  against  damage  due  to  such  rinking, 
that  plaintiff  is  not  entitled  to  recover  against 
defendant  for  such  damage,  and  that  the  defend- 
ant is  entitled  to  judgment  against  plaintiff, 
dismissing  the  complaint  on  the  merits,  with 
costs. .  Blackmar,  P.  J.,  and  Rich,  Kelly,  Jay- 
cox,  and  Young,  JJ.,  concur.  Settle  order  on 
notice^ 


FRANK  McWILLIAMS,  Inc.,  respondent- 
appeUant,  v.  AMERICAN  INSURANCE  COM- 
PANY, appellant-respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
21,  1922.)  Judgment  reversed  upon  the  law, 
and  complaint  dismissed.  The  findings  con- 
tained in  the  decision  numbered  fourth,  sixth, 
ninth,  and  tentb,  and  the  conclusions  of  law,  are 
reversed,  and  this  court  finds  the  conclusions  of 
law  proposed  by  the  defendant  numbered  fifth, 
sixth,  seventh,  eighth,  and  ninth,  and  the  con- 
clusions of  law  proposed  by  the  defendant  num- 
bered first,  second,  and  third.  Blackmar,  P.  J., 
and  Rich,  Kelly,  Jaycox,  and  Young,  JJ.,  con- 
cur.   Settle  order  on  notice. 


FRANK  McWTTiTJ  AMS.  Inc^  respoDdent-ap- 
pellant,  v.  FIREMAN'S  FUND  INSURANCE 
COMPANY,  appellant-respondent.  (Supreme 
Orart,  Appellate  Division,  Second  Department. 
July  21,  1922.)  Judgment  reversed  on  the  law, 
and  complaint  unanimously  dismissed,  with 
costs.  The  findings  of  fact  contained  in  the 
decision  numbered  fourth,  sixth,  ninth,  and 
tenth  are  reversed,  and  the  conclusions  of  law 
are  also  reversed,  and  this  court  finds  that  the 
said  dry  dock  was  damaged  on  the  occasion  in 
question  on  account  of  the  inability  to  keep  it 
pumped  out  by  reason  of  the  cessation  of  elec- 
trie  current  supplied  to  its  pumps  by  the  Rich« 
mond  Light  &  Railroad  Company,  due  to  an  ac- 
cident occurring  in  the  power  plant  of  the  said 
Richmond  Light  &  Railroad  Company,  and  also 
finds  as  a  condusion  of  law  that  the  policy 
issued  by  defendant  to  plaintiff  did  not  insure 
plaintiff  against  damage  due  to  such  sinking,  that 
plaintiff  is  not  entitled  to  recover  against  de- 
fendant for  such  damage,  and  that  defendant  is 
entitled  to  judgment  against  the  plaintiff, 
dismissing  the  complaint  on  the  merits,  with 
costs.  Blackmar,  F.  J.,  and  Rich,  Kelly,  Jay- 
cox, and  Young,  JJ.,  concur.  Settle  order  on 
notuse. 


FRANK 


appellant,  v. 
INSURANCE 


McWILLIAMS,  Inc.,  respondent- 
PROVIDENCE-WASHINGTON 
COMPANY,  appellant-respond- 
ent. (Supreme  Court.  Appellate  Division,  Sec- 
ond Department.  July  21,  1922.)  Judgment 
reversed  on  the  law,  and  complaint  unanimously 
dismissed,  with  costs.  The  findings  of  fact  con- 
tained in  the  decision  numbered  fourtii,  sixth, 
ninth,  and  tenth  are  reversed,  and  the  conclu- 
sions of  law  are  also  reversed,  and  this  court 
finds  that  the  ittiid  dry  dock  was  damaged  on  the 
occasion  in  question  on  account  of  the  inability 
to  keep  it  pumped  out  by  reason  of  the  cessa- 
tion of  electric  current  supplied  to  its  pumps 
by  the  Richmond  Light  &  Railroad  (Company, 
due  to  an  accident  occurring  in  the  power  plant 
of  said  Ridimond  Light  &  Railroad  Comt>any, 
and  also  finds  as  a  conclusion  of  law  that  the 
policy  issued  by  defendant  to  plaintiff  did  not 
insure  plaintiff  against  damage  due  to  such 
sinking,  that  plaintiff  is  not  entitled  to  recover 
against  defendant  for  such  damage,  and  that  de- 
fendant is  entitled  to  judgment  against  the 
plaintiff,  dismissing  the  complaint  on  the  mer- 
its, with  costs.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Young,  Jj.,  concur.  Settle 
order  on  notice. 


May  FRASER,  appellant,  t.  CITY  OF  NEW 
ROCHELLE,  respondent.  (Supreme  Court, 
AT>pelIate  Division,  Second  Department  July 
21,  1922.)  Order  of  the  County  Court  of 
Westchester  County  affirmed,  and  judgment  for 
costs  vacated,  without  costs.  No  opinion. 
Blackmar.  P.  J.,  and  Rich,  Jaycox,  Kelby,  and 
Young,  JJ.,  concur. 


FRBNCJH  "BORVISK"  CO.  et  al.  ▼.  Morris 
J.  FRANK.  (Supreme  CJourt,  Appellate  Divi- 
sion, First  -Department  May  6,  1922.)  Mo- 
tion denied.    Order  filed. 
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Maxwell  FBBUND,  respondent,  t.  Dora  DA- 
VIS, etc..  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  26, 
1922.)  Order  aflarmed,  with  $10  costs  and  dis- 
bnrsements,  and  defendant  given  20  days'  time, 
upon  payment  of  said  costs  and  disbursements, 
in  which  to  answer.  No  opinion.  Blackmar, 
P.  J.,  and  Rich,  Kelly,  Jaycoz,  and  Young,  JJ., 
concur. 


F.  RIOART  &  CO.,  Inc.,  v.  Antonio  J.  SA- 
DALLAH.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  5,  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


F.  RIOART  &  CO.,  Inc..  Respt,  ▼.  Antonio 
J.  SAD  ALLAH,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  23, 
1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Joseph  FRIED,  respondent,  v.  PBPPARD 
REALTY  COMPANY,  Inc.,  James  Lockwood, 
Philip  J.  Morris,  and  Henry  W.  Kilbourne,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  22,  1922.)  Motion 
for  stay  denied,  without  costs.  Motion  to  be 
permitted  to  present  the  ti^o  appeals  on  one 
record  granted,  without  costs.  Settle  order  on 
notice. 


Barney  FRIEDBNBERG,  respondent.  ▼. 
WATSON  AUTO  SALES  CORPORATION, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  24, 1922.)  Ap- 
plication granted,  without  costs. 


Max  FRIBDLAND,  Applt.,  v.  Kate  FRIED- 
LAND,  Respt  (Supreme  Court,  Appellate  Di- 
Tision,  First  Department  June  2,  1922.)  Or- 
der affirmed,  without  costs.  No  opinion. 
Laughlin,  J.,  dissenting,  on  the  authority  of 
WaUrins  v.  Watkins,  197  App.  Div.  489.  189  N, 
Y.  Supp.  860.  and  voting  for  decree  of  annul- 
ment   Order  filed. 


Rubin  FRIEDMAN  and  Dora  FRIEDMAN, 
etc.,  appellants,  v.  Joseph  MONTI,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  12,  1922.)  Order  affirmed, 
without  costs.  No  opinion.  Blackmar,  P.  J., 
and  Rich,  Jaycoz,  Manning,  and  Kelby,  JJ., 
concur. 


Nathan  FRIEDMAN,  respondent,  v.  Ellen 
MOORE,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  5, 
1922.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Nathan   FRIEDMAN,    respondent,   y.   Ellen 
MOORE,  appellant     (Supreme  Court,  Appel- 


late Divisiofu  Second  Department.  May  26, 
1922.)  Motion  for  reargument,  or  for  leave  to 
appeal  to  the  Court  of  Appeals,  denied,  with- 
out costs. 


Samuel  E.  FRIEDMAN  y.  Max  ROSEN- 
BLATT. (Supreme  Court,  Appellate  Division, 
First  Department  June  23,  1922.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Samuel  E.  FRIEDMAN  v.  Max  ROSEN- 
BLATT. (Supreme  Court,  Appellate  Division, 
First  Department  July  14,  1922.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Annie  B.  FRISBIE  v.  Robert  Lee  LUCAS 
and  another  as  Ex'rs,  etc.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1922.)     Motion  denied.     Order  filed. 


FUNDY  COMPANY,  respondent,  v.  SABA 
REALTY  COMPANY  and  others,  defendants, 
and  Maurice  D.  Ferro  et  aL,  as  executors,  etc, 
of  Philip  Ferro,  deceased,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  28.  1922.)  Judgment  of  the 
County  Court  of  Kings  County  affirmed,  with 
costs.  No  opinion.  Blackmar*,  P.  J.,  and 
Manning  and  Kelby,  JJ.,  concur.  Bidh  and 
Jaycox,  JJ.,  dissent 


F.  W.  TUNNELL  &  COMPANY,  Inc,  ap- 
pellant, V.  Peter  J.  HERMAN^  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  21,  1922.)  Judgment  of  the 
County  Court  of  Nassau  County  reversed  upon 
the  law  and  the  facts,  with  costs.  The  findings 
of  fact  by  the  trial  court  numbered  4,  5,  9,  10. 
11,  and  13,  and  its  conclusions  of  law  numbered 
1,  2,  8,  4,  5,  7,  8,  and  9  are  reversed,  and 
this  court  makes  new  findings  and  condusions 
that  plaintiff's  bill  of  sale  or  mortgage  is  valid 
and  effectual,  and  was  accompanied  by  an  im- 
mediate delivery  of  possession  on  Febnury  19, 
1921,  and  that  the  same  was  free  from  fraud, 
and  directs  judgment  for  plaintiff  accordingly. 
No  opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly, 
Jaycox,  and  Young,  JJ.,  concur.  Settle  order 
on  notice.  ' 


James  FYFE,  appellant,  ▼.  SOUND  DEVEL- 
OPMENT COMPANY,  Inc.,  and  others,  defend- 
ants, impleaded  with  Fidebty  &  Deposit  Com- 
pany of  Maryland,  respondent.  (Supreme 
Court  Appellate  Division,  Second  Department 
July  21,  1922.)  Judament  affirmed,  with  costa. 
No  opinion.  Rich,  Jaycox,  Kelby,  and  Young, 
JJ.,  concur.  Blackmar,  P.  J.,  dissentB.  The 
appeal  from  the  order  Is  dismissed,  without 
costs.  Blackmar,  P.  J.,  and  Ridi,  Jaycox, 
Kelby,  and  Young,  JJ.,  concur. 
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In  the  matter  of  the  ctiardiaAahip  of  Robert 
David  Lion  GARDINER  and  Alexandra  Dio- 
dati  Gardiner,  minors.  (Supreme  Oourt,  Ap- 
pellate Division,  Second  Department.  April  28, 
1922.)  Decree  of  the  Surrogate's  Court  of 
Suffolk  County  affirmed,  without  costs.  No 
opinion.  BIa«kmar,  P.  4„  and  Rich,  Jayooz, 
Manning,  and  Kelby,  JJ.,  concur. 


In  the  matter  of  the  guardianship  of  Robert 
David  Lion  GARDINER  and  Alexandra  Dio- 
dati  Gardiner,  minors.     (Supreme  Court*  Ap- 

fellate  Division^  Second  Department    June  9, 
922.)      Motion   for  leave   to   appeal    to   the 
Court  of  Appeals  denied,  without  costs. 


Owen  GATHRIGHT.  Respt,  ▼.  LAMPORT 
&  HOLT,  Ltd.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  9» 
1922.)  Order  reversed,  without  costs,  and  mo- 
tion granted,  and  the  trial  of  the  action  jpend- 
ing  return  of  commission  is  stayed  nnpi  tho 
first  Monday  of  October,  1922.  No  opinion. 
Order  filed. 


James  H.  GAYLORD,  respondent,  t.  W0L« 
OOTT  MOTOR  COMPANY,  appeUant  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. Julv  6,  1922.)  Judgment  affirmed, 
with  costs.  All  concur,  except  Kiley  and  Van 
Kirk,  JJ.,  who  vote  for  modlnration,  by  reduc- 
ing the  verdict  to  $247.50^  and  for  affirmance, 
as  thus  modified,  without  costs. 


Patrick  A.  GATNOR  ▼.  Ferdinand  HHOHT, 
impld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department,  June  23.  1922.)  Mo- 
tion to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


Concetta  GAZZOLA,  Respt,  v.  Alexander 
GAZZOLA,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  9,  1922.) 
Appeal  dismissedj  with  $10  costs  and  disburse- 
ments.   No  opimon.    Order  filed. 


George  W.  GBILBAR  v.  NEW  YORK  DIE 
COMPANY,  Inc.  (Supreme  Court  Appellate 
Division,  First  Department  May  26,  1922.) 
Application  denied,  with  $10  costs.  Order 
signed. 


Matter  of  Maxwell  GELBERG.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  14,  1922.)     Application  denied. 


GENERAL  INVESTMENT  COMPANY, 
Respt,  V.  INTERBOROUGH  RAPID  TRANS- 
IT  CO.,  Applt  (Supreme  Ourt,  Appellate 
Division,  First  Department.  June  80.  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 


ments.    No  opinion     Order  filed. 
118  Misc.  Rep.  11,  198  N.  Y.  Supr 
N.  Y.  Supp.  881;  200  App.  Div.  794 
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Lewis  GEORGE,  respondent  ▼.  Frank 
JABKA,  etc..  appellant  impleaded  with  an- 
other, defendant  X  Supreme  Court,  Appellate 
Division,  Second  Department  June  9,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


Lewis  GEORGE,  respondent  ▼.  Frank 
JARKA,  etc.,  appellant,  impleaded  with  an- 
other, defendant  (Supreme  Court  Appellate 
Division,  Second  Department  July  22,  1922.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals  denied.  Stay  granted,  to  enable  appcl* 
lant  to  apply  to  the  Court  of  Appeals  lor  leave 
to  appeal  to  that  court. 


GERSETA.  CORPORATION,  Applt..  ▼.  D. 
G.  DERY,  Inc.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department  May  2o, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Samuel  GERST  v.  J.  H.  &  C.  K.  EAGLE. 
Inc.  (Supreme  Court  App4^te  Division, 
First  Department  May  12, 1922.)  Motion  de- 
nied, with  $10  eosts,  and  stay  vacated.  Order 
filed. 


Guion  M.  GBST  v.  Bhagirath  MOHTA  et  aL 
(Supreme  Court,  Appellate  Division,  First  De-^ 
partment    July  14,  1922.)     Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appel- 
lant complies  with  terms  of  order.  'Order  fued. 


Edmond  Charles  GETTY,  respondent,-  y. 
Norma  GETTY,  appellant.  (Supreme  Court 
Appellate  Division,  Third  Department  July  8^ 
1922.)  Sent  to  the  Fourth  Department  in  the 
furtherance  of  justice,  under  section  618  of  the 
Civil  Practice  Act. 


In  the  matter  of  the  application  of  Maurice 
GBVIRTZ,  for  admission  to  the  bar  (from  the 
state  of  Illinois).  (Supreme  Court,  Appellate 
Division,  Second  Department  July  22,  1922.) 
Application  granted  and  order  signed. 


Ida  B.  GIBSON,  as  adm'x,  etc.,  Plff.,  ▼. 
SPENCER  KELIX)GG  &  SONS,  Inc.,  et  al., 
Defts.  (Supreme  Court,  Appellate  Division; 
Fourth  Department  May  17,  1922.)  Defend* 
ants'  exceptions  overruled,  motion  for  new  trial 
denied,  with  costs,  and  judgment  directed  for 
the  plaintiff  upon  the  verdict  with  costs.  All 
concur. 
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Bobert  GIBSON  et  al^  Applts.,  y.  QUICK- 
SILVER INVESTMENT  CO.,  Inc.,  and  an- 
other, impld.,  etc.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
23,  1022.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Emory  GIFFORD,  as  executor,  etc.,  Respt, 
T.  Addle  McCULLOUGH,  Applt.  (Supreme 
Court  Appellate  Division.  Fourth  Department. 
May  iO,  1922.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  |10  costs. 


Emory  GIFFORD,  as  executor,  etc.,  Respt., 
▼.  Emma  PERKINS.  Applt  ^(Supreme  Court 
Appellate  Division,  Fourth  Department  May 
10, 1922.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


Frank  GINDOFF,  respondent,  ▼.  GENERAL 
BUFF  COMPANY,  Inc.,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
July  24,  1^22.)  Application  denied,  with  |10 
costs. 


Michael  GLAESER,  Applt.  t.  CITY  OF 
BUFFALO  et  al.,  Respts.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  May 
17,  1922.)  Judgment  (115  Misc.  Rep.  91,  187 
N.  Y.  Supp.  839)  affirmed  with  costs.  All  con- 
cur, except  Hubbs,  J.,  who  dissents,  and  votes 
for  reversal.  See,  also,  115  Misc.  Rep.  88,  187 
N.  Y.  Supp.  837. 

Louis  GLASS,  respondent,  ▼.  Waldo  L  SHU- 
MAN  and  Georfl^e  A.  Seligmann,  copartners, 
etc..  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  12,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


GLENS  FALLS  INS.  CO.,  Applt.  ▼.  Joseph 
J.  KINGSBURY,  Respt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  May  10, 
1922.)  Judgments  of  Special  Term  and  Judg- 
ments of  City  Court  reversed,  and  a  new  trial 
granted  in  the  Buffalo  City  Court,  with  costs 
at  Special  Term  and  in  this  court  to  the  ap- 

£ellant  to  abide  the  event.  New  trial  to  be 
ad  on  the  18th  day  of  May,  1922,  at  10  a.  m. 
Heldt  that  the  City  Court  was  without  power 
to  amend  the  judgment,  so  as  to  award  return 
of  the  chattel  to  the  defendant,  or,  if  delivery 
could  not  be  had,  to  award  judgment  against 
the  plaintiff  for  $1,000.    All  concur. 


GLOBE  AUTOMATIC  SPRINKLER  COM- 
PANY,  Inc.,  Applt,  v.  WELLS  &  NEWTON 
(X)MPANY,  Inc.,  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23.  1922.)  Order,  so  far  as  appealed 
from,  affirmed^  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


GLOBE  &  RUTGERS  FIRE  INSURANCE 
CO.,  Applt,  V.  ST.  LOUIS-SAN  FRANCISCO 
RAILWAY  COMPANY,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)  Order,  so  far  as  appealed 
from,  affirmed,  with  SIO  costs  and  disburse- 
ments, with  leave  to  plaintiff  to  serve  Its  com- 
Slaint  within  10  days  from  service  of  this  or- 
er,  with  notice  of  entnr  thereof,  upon  payment 
of  said  costs.    No  opinion.    Order  filed. 


Clara  GOFFIN  v.  Isidor  CK)FFIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  26,  1922.)  Stay  pending  appeal 
granted,  provided  the  appeal  be  promptly 
brought  on  for  argument  Settle  order  on  no- 
tice. 


Clara  GOFFIN,  Respt,  r.  Isidor  GOFFIN, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  June  23,  1922.)  Order  re- 
versed, and  motion  denied,  without  costs.  No 
opinion.    Order  filed. 


Abraham  GOLDBERG  and  another  t.  Bar- 
ney WALLER  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department.  May  12, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Igntfti  GOLDBERGER  t.  William  BA|^ 
WESS.  (Supreme  Court,  Appellate  DiTiaion, 
First  Department  May  12,  1922.)  Applica- 
tion granted.    Order    * 


Horace  GOLDIN  v.  WEISS  BBOTHEBS 
CLARION  PHOTOPLAYS,  Inc.,  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  5,  1922.)  Motion  granted;  ap- 
peal to  be  argued  June  16,  1922.    Order  filed. 


Nathan  GOLDMAN  and  others,  respondents, 
V.  Nathan  DONIGER,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  12,  1922/)  Order  setting  aside  verdict 
uniuiimoualy  amrmed,  with  costs.    No  opinion^ 


Nathan  GOLDMAN  and  others,  respondents, 
V.  Nathan  DONIGER,  apnellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  9,  1^22.)  Motion  for  reargument,  or  for 
leave  to  appeal  to  the  Court  ol  Appeals,  de- 
nied, with  $10  costs. 


Charles  GOLDMAN,  doing  business,  etc, 
Respt,  ▼.  Louis  MARGOLIS,  Applt  (Su- 
preme Ck>urt,  Appellate  Division,  First  D^iart- 
ment  Jane  SO,  1922«)  Judgment  and  onler 
affirmed  with  costs.     No  opinion.     Order  filed. 
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Applt,   ▼.   LoMtta   GOOD, 
( Suprenie   Courts  Appellate  J^ivision, 


Robert  GOOD, 

Respt.      (Supreme ,   —^^ 

First  Department.  May  12,  1&22.)  Order  af- 
firmed, with  $10  costs  and  disborsements.  No 
opinion.    Order  filed* 


Robert  GOOD.  Applt,  ▼.  Loretta  GOOD, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


<3K)ODMAN  &  SUSS,  Inc.,  Respt.,  v.  William 
WALLAOK,  doing  business  as  Wallack  Bros., 
etc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department  June  30,  ld22.) 
Motion  for  stay  denied,  with  $10  costs. 


John  J.  GOODWIN  and  Agnes  E.  Goodwin, 
appellants,  v.  Charles  J.  O'bRIBN,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  29,  1922.)  Judgement 
unanimously  affirmed,  with  costs.    No  opinion. 


Edward  J.  G(X)DWIN,  trading  as  B.  J. 
Goodwin  &  Co.,  Respt,  v.  WBSTCOTT 
WHTEMORB  CO.,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  June 
30.  1922.)  Motion  to  dismiss  appeal  granted, 
unless  appellant  shall  file  and  serve  printed 
papers  by  August  lat 


Philip  GOOSAKOW,  respondent,  ▼.  MANS- 
FIELD TRANSPORTATftON  COMPANY, 
Inc.,  and  Max  PERMAN,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  28,  1922.)  Judgment  and  or-, 
ders  unanimously  affirmed,  with  oosts.  No 
opinion. 


Fred  A.  GORDON  et  aL  v.  MOJAVE  TUNG- 
STEN CO.  et  aL  v  Supreme  Court,  Appellate 
Division,  First  Department.  June  23,  1922.) 
Motion  to  extend  time  granted.    Order  filed. 


YetU  GOROFSKT,  respondent,  y.  Louis 
GOROFSKT.  appellant  (Supreme  Court,  Ap- 
p<dlate  Division,  Becond  Department  June  29, 
1922.)  Order  modified,  so  as  to  provide  that 
defendant  pay  to  the  plaintiff  alimony  for  the 
support  and  maintenance  of  herself  and  child 
at  the  rate  of  $16  per  week  from  the  15th  day 
of  May,  1922,  and  counsel  fee  of  $100,  one -half 
payable  upon  the  entry  of  the  order  hereon, 
and  the  balance  at  the  opening  of  the  trial. 
Any  payments  made  by  defendant  under  the  or- 
der of  the  Domestic  Relations  Court,  which 
are  due  after  Mav  15,  1922,  to  be  credited  to 
him  on  account  of  the  alimony  herein  provided 
for.  As  so  modf-fied,  'order  affirmed,  without 
costs.  Blackmar,  P.  J.,  and  Rich,  Kelly,  Jay- 
coz,  and  Young,  JJ.,  concur. 


Yetta  GOTTERER,  respondent,  ▼.  Jacob 
COHEN,  appellant.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  May  1% 
1922.)  Order  of  the  Appellate  Term  nnani- 
mously  affirmed,  with  costs.    No  opinion. 


Edith  K.  GOULD  v.  Frank  J.  GOULD.  (Su« 
preme  Court  Appellate  Division,  First  Depart- 
ment July  14,  1922.)  Motion  granted.  Or- 
der filed. 


In  the  Matter  of  the  Application  of  the 
GRADE  CROSSING  COMMISSIONERS  OP 
THE  CITY  OF  BUFFALO  for  the  appoint- 
ment of  commissioners  to  ascertain  the  com- 
pensation to  be  paid  to  the  owners  of.  etc., 
lands  claimed  to  be  owned  by  Barcalo  Manu- 
facturing Co.  et  al.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  June  30; 
1922.)    Order  affirmed,  with  costs.    AH  concur. 


Horace  M.  GRAFF  and  another,  Respts.,  v. 
Solon  D.  BAUSHER.  impld.,  etc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  JDe- 
partmcnt.  July  14,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Horace  M.  GRAFF  and  another,  Applts.,  ▼• 
Mahlon  L.  SEIDEL  and  another,  Kespta. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  14,  1922.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  No  opinion.  Order 
filed. 


In  the  matter  of  the  claim  of  Mary  GRAFFB, 
mother  of  Felix  Graffe,  for  compensation  un- 
der the  Workmen's  Compensation  Law,  by  rea- 
son of  the  death  of  Felix  Graffe,  claimant  re- 
spondent V.  ART  COLOR  PRINTING  COM- 
PANY, employer,  and  JEitnti  life  Insurance 
Company,  insurance  carrier,  appellants.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment. May  8,  1922.)  Award  reversed, 
and  claim  dismissed,  with  costs  against  the 
State  Industrial  Board,  on  the  ground  that  the 
claimant  was  not  a  dependent  of  the  deceased 
employee  at  the  time  of  the  accident  which 
caused  his  death.    All  concur. 


Frank  B.  GRAHAM  and  another,  as  execa- 
tors,  etc.,  of  James  Ralston,  deceased,  respond- 
ents, V.  John  W.  TRAVIS,  appellant  implead- 
ed with  others,  defendants.  (Supreme  Ooort 
Appellate  Division,  Second  Department  June 
29,  1922.)  Motion  to  dismiss  appeal  denied, 
without  costs. 


GRAHAMS,  Limited,  Respt,  y.  George  HAL- 
LAUBR,  Applt.  (Supreme  Court  Appellate 
Division,  Fourth  Department  May  17,  1922.) 
Motion  for  leave  to  appeal  to  Court  of  Ap- 
peals denied,  with  $10  costs. 
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GRAMATAN  NATIONAIi  BANK  OF 
BRONXVILLB,  respondent,  v.  GBRSBTA 
CORPORATION,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
9,  1922.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


The  ORAMATAN  NATIONAL  BANK  OF 
BRONXVILLB,  respondent,  v.  GBRSBTA 
CORPORATION,  appellant.  (Supreme  Court, 
Appellate  Division,  second  Department.  June 
lo,  1922.)  Motion  for  reargument,  or  for  leave 
to  appeal  to  the  Court  of  Appeals,  denied, 
without  costs.  Stay  continued  for  30  days  to 
^[lable  defendant  to  apply  to  the  Court  of  Ap- 
peals for  leave  to  appeal  to  that  court. 


GRAND  CBNTRAL  MARKET,  Inc.,  re- 
spondent,  v.  CITY  OF  NEW  YORK,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  24,  1922.)  Applica- 
tion denied,  with  $10  costs. 


Frank  U.  GRANT  and  Mary  O.  Yanson,  ap- 
pellants, y.  John  S.  GRANT,  individually  and 
as  executor  of  the  last  will  and  testament  of 
Julia  A.  Grant,  deceased,  respondent.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. July  6,  1922.)  Order  unanimously 
affirmed,  with  $10  costs  and.  disbursements. 


In  the  matter  of  the  claim  of  Arthur  C. 
GRANT,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  appellant, 
V.  UNITED  STATES  RAILROAD  ADMINIS- 
TRATION, and  New  York,  Ontario  &  Western 
Railway  Company,  employer,  respondent.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. May  16,  1922.)  Motion  granted,  on  con- 
dition that  the  claimant  serves  proposed  case 
within  30  days. 


Respt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  9,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Thomas  H.  GREEN,  respondent,  ▼. '  John 
SAHR,  appellant.  (Supreme  0>urt,  Appellate 
Division,  Second  Department.  June  29.  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and 
Kelly,  Jaycoz,  Kelby,  and  Young,  JJ. 


Abner  GREBNBBRG,  Respt.,  ▼.  JBROMB 
H.  REMICK  &  (X>.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  Msj 
26,  1922.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.  No  opinion.  Order  filed.  See,  also,  192 
App.  Div.  909,  182  N.  Y.  Snpp.  229. 


GRBBNBBAUM  SONS  BANK  &  TRUST 
CO.,  Respt.,  V.  Samuel  JAFFB,  impld^  etc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  5,  1922.)  Judgment 
affirmed,  with  costs.    No  opinion*    Order  filed. 


Martha  GREY,  Respt,  v.  Frank  YANO- 
WITZ,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  25,  1922.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 

Ira  D.  GREY,  as  sole  ex'r,  etc,  Plflf.,  y.  Hart- 
leU  A.  YORK,  Deft  (Supreme  Court,  Appel- 
late DiYision,  Fourth  Department  May  3, 
1922.)  Plaintifif*8  exceptions  overruled,  motion 
for  new  trial  denied,  with  costs,  and  Judgment 
.directed  for  the  defendant  upon  .the  nonsuit, 
with  costa.    All  concur. 


Fred  W.  GRAVBNHORST,  respondent,  v. 
lieopold  ZIMMERMANN  et  al.,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  29,  1922.)  Order  granting 
plaintiff's  motion  for  summary  judgment,  and 
judgment  entered  thereon,  unanimously  af- 
firmed, with  costs.    No  opinion. 


Nelson  B.  GRAVES,  respondent,  y.  James 
C.  DAVIS,  as  agent  of  the  United  States  Rail- 
road Administration,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
July  21,  1922.)  Judgment  (116  Misc.  Rep.  502, 
190  N.  Y.  Supp.  4d7)  unanimously  affirmed, 
with  costs,  upon  the  opinion  of  Mr.  Justice 
Kelby  at  Trial  Term. 


Hyman    GREEN   and  another,   Applts., 
avid  HEIDEN,  sued  as  *' Abraham^'  Heid< 


David 


V. 

en. 


Theodore  GRIFFIN,  respondent  t.  Swin- 
burne HAIiB,  appellant.  (Supreme  Oonrt,  Ap> 
pellate  Division,  Second  Departmoit  Apnl  20, 
1922.)  Judgment  modified,  so  as  to  direct  the 
payment  of  interest  upon  the  unpaid  pordiase 
money  from  November  8, 1920,  and,  as  so  modi- 
fied, unanimously  afBrmed,  without  coeta.  No 
opinion.  

GRIFFIN,  PRINCE  &  RIPLEY,  Inc.,  and 
William  H.  Oliver,  respondents,  t.  lilhe  T. 
TOPLITZ  et  al.,  defendants,  and  Betty  M.  Hfl- 
born  and  Samson  L.  Toplitz,  appellants.  (Su- 
preme Court  AppeUate  Division,  Second  De- 
partment May  12,  1922.)  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 


Glenn  GRIMES,  Applt,  v.  Marion  GRIMES, 
Respt  J'Supreme  Court  Appellate  Division, 
Fourth  Department  May  10,  1922.)  Order 
affirmed,  with  $10  costs  and  disbarsemcnts. 
All  concur. 
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In  the  Matter  of  the  Probate  of  the  Last 
Will  and  TesUment  of  Mary  G.  GROBE^, 
deceased.  (Supreme  Court,  Appellate  Diyisioik, 
Fourth  Department.  May  8,  1922.)  Motion 
granted,  and  appeal  dismissed,  with  coets. 
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GROBERT  REALTY  CO.  Inc.,  Respt..  ▼. 
DORF  BROTHERS  &  CO.,  Inc.,  and  another, 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  12,  1922^  Determi- 
nation (193  N.  Y.  Supp.  584)  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed.  

Esther  GRUBER  ▼.  Benjamin  GRUBER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  9.  1922.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Oscar  L.  GUBELMAN  et  al.,  Respts.,  ▼. 
James  CARSTAIBS  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  6,  1922.)  Order  affirmed,  with  |10  costs 
and  disbursements.     No  opinion.     Order  filed. 


Jennie  L.  GUIMOND  and  Louis  F.  Gui- 
mond,  appellants,  v.  PRESIDENT  AND 
TRU&TEES  OF  THE  VILLAGE  OF  MON- 
TICJBLLO,  respondents.  (Supreme  Court.  Ap- 
pellate Division,  Third  I>epartment.  July  6, 
1922.)  Order  (192  N.  Y.  Supp.  827)  unani- 
mously affirmed,  with  $10  costs  sind  disburse- 
ments. 


Cniarles  O.  HAAS,  Applt.,  ▼.  George  L. 
MALTBY  and  one,  Respts.  (Supreme  Court, 
Appellate  .Division,  Fourth  Department.  May 
8,  1922.)  Judgment  affirmed,  with  costs.  All 
concur. 


In  the  Matter  of  the  application  of  Edgar  L. 
HACJKETT  to  revoke  letters  of  guardianship 
heretofore  issued  to  Dora  S.  Grant,  guardian, 
etc.,  of  Hazel  Belle  Voorhecs,  an  infant.  (Su- 
preme Court.  Appellate  Division,  Secoi^d  De- 
partment June  9,  1922.)  Motion  for  stay 
granted,  without  costs. 


Fred  HACKBTT.  appellant,  v.  William  J. 
WHITNEY,  individually  and  as  administrator 
of  the  goods,  chattels,  and  credits  of  Charles  H. 
Whitney,  deceased,  Cora  Whitney,  George  H. 
Whitney,  and  Belle  McDonald,  respondents. 
(Supreme  Court,  Appellatp  Division,  Third  De- 
partment. May  24,  1922.)  Judgment  unani- 
mously affirmed,  with  costs. 


Sam  HAGIiER  v.  Jacob  HBPFER.  (Su* 
preme  Court,  Appellate  Divirion,  First  Depart- 
ment July  14, 1922.)  Application  denied,  with 
flO  oo8ta»  and  stay  vacated.    Order  signea. 


Florence  HALGREN.  respondent,  t.  Charles 
O.  HALGREN.  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
28,  1922.)  Order  modified,  so  as  to  allow  SlOO 
counsel  f^e,  and,  as  modined,  affirmed,  without 
costs.  No  opinion.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Young,  JJ.,  concur. 


D.  Wellington  HALL,  as  executor  of  the  last 
will  and  testament  of  Jennie  Aubrey,  deceased, 
respondent,  v.  Lewis  CARTER  and  Bessie  Car- 
ter, appellants.  (Supreme  Ck>urt,  Appellate  Di- 
vision, Third  Department  May  24,  1922.)  Or- 
der unanimously  affirmed,  with  costs. 


In  the  matter  of  the  daim  of  Benjamin  D. 
HALPERIN,  for  oompensatlon  under  the 
Workmen's  (Compensation  Law,  claimant  re- 
spondent, V.  IBAGLB  PENCIL  COMPANY,  em- 
ployer, and  Ocean  Accident  &  Guarantee  Cor- 
poration, Ltd.,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  16,  1922.)  Award  reversed,  and 
<daim  dismissed,  on  the  ground  that  there  is  no 
evidence  of  disability  for  which  the  award  was 
made,  with  costs  against  the  State  Industrial 
Board.    All  concur. 


Hampton  H.  HALSEY,  as  adm*r.,  etc., 
Respt,  ▼.  Lucy  F.  BROtSC?H,  Applt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. May  3,  1922.)  Judgment  affirmed, 
with  coots.    All  concur. 


Lednie  C.  HALSTEAD,  as  executrix,  etc.,  of 

Samuel  H.  Halstead,  deceased,  respondent  v. 
WESTCHESTER  ELECTRIC  RAILROAD 
COMPANY,  appellant  (Supreme  Ck>urt  Ap- 
pellate Division,  Second  Department  June  9, 
1922.)  Motion  to  dismiss  appeal  denied,  with- 
out costs.    Young,  J.,  not  voting. 


In  the  matter  of  the  claim  of  Mary  HAMIL- 
TON and  Helen  R.  Hamilton  for  compensation 
under  the  Workmen's  Compensatiou  Law.  claim- 
ants, respondents,  t.  F,  W.  WOOLWORTH 
CO.,  employer,  and  General  Accident  Fire  & 
LUe  Assurance  (Corporation,  Ltd.,  insurance 
carrier,  appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department  July  6,  1922.) 
Award  unanimously  affirmed,  with  costs  in  fa- 
vor of  the  State  Industrial  Board. 


Joseph  HAND,  respondent  t.  UNION  FER- 
RY COMPANY  OF  NEW  YORK  AND 
BROOKLYN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  12, 
1922.)  Judgm^it  unanimously  affirmed,  with 
costs.    No  opinion. 
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Joseph  HAND,  respondenVT.  UNION  FER- 
RY COMPAOT  OF  NEW  TORK  AND 
BROOKLYN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  29, 
1922.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied,  without  costs. 


William  A.  HANSON,  appellant,  y.  Herman 
BRUENIGj  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April  20, 
1922.)  Motion  for  leave  to  appeal  to  tiie 
Court  of  Appeals  denied,  without  costs. 


Mason  HARKER,  Respt.,  v.  Chas  F.  GAR- 
RIGUES  CO.,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  30, 
1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  James  HAR* 
KINS  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respondent,  v. 
BROOKLYN  RAPID  TRANSIT  COMPANY, 
employer  and  self -insurer,  appellant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. May  8,  1922.)  Award  modified,  by  re- 
ducing^ the  sum  allowed  to  $8  per  week,  the 
minimum  provided  in  subdivision  5  of  section 
15  of  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67),  and,  as  modified,  unanimously 
affirmed,  without  costs. 


Edward  V.  HARMAN,  Respt.,  ▼.  PBRFBOT 
COATFRONT  PAD  CO.,  Inc..  Applt  (Su- 
preme  Court,  Appellate  Division,  First  De- 
partment. June  23,  1922.)  Order  affirmed. 
No  opiniozL    Order  nled. 


Jalia  HARPMAN,  Respt,  v.  EIGHTH 
AVENUE  RAILROAD  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1922.)  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event,  unless  plaintiff  stipu- 
lates to  reduce  the  judgment  as  entered  to  the 
sum  of  $15jll5.74.  In  which  event  the  judgment, 
as  so  modified,  and  the  order  appealed  from, 
are  affirmed,  without  costs.  No  opinion.  Set- 
tle order  on  notice. 


James  D.  HARRIS,  suing  for  the  State  Bank 
of  Williamson,  and  in  behalf  of  himself  and  all 
other  stockholders,  etc.,  Respt,  v.  Howard  V. 
PEARSALL  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
24, 1922.)  Appeal  dismissed,  without  costs,  up- 
on stipulation  filed. 


James  D.  HARRIS,  suing  for  the  State  Bank 
of  Williamson,  and  in  behalf  of  himself  and.  all 
other  stockholders,  etc.,  Respt.,  y.  George  F. 


WATERS  et  aL,  Applts.  (Supreme  (^oiirt.  Ap- 
pellate Division,  Fourth  Department  May  24, 
1922.)  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

Madge  HART,  Respt,  y.  Max  HART,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  26,  1922.)  Appeal  from  Su- 
preme Court,  New  York  Coun^.  Action  by 
Madge  Hart  against  Max  Hart  From  an  order 
of  the  Supreme  Court,  granting  plaintiff's  mo- 
tion for  alimony  and  counsel  fees,  defendant 
appeals.  Modified  and  affirmed.  See,  also,  188 
App.  Div.  283, 176  N.  Y.  Supp.  790. 

PER  CURIAM.  The  defendant  at  present  is 
voluntarily  paying  or  causing  to  be  paid  to 
plaintiff  the  sum  of  $115  a  week.  The  order 
appealed  from  is  modified,  by  providing  for  the 
further  payment  of  $85  a  weeK,  and  by  reduc- 
ing the  amount  directed  to  be  paid  as  counsel 
fee  to  the  sum  of  $750,  and,  as  so  modified,  af- 
firmed, without  costs,  with  leave  to  the  plain- 
tiff to  renew  the  motion  in  case  defendant  dis- 
continues the  present  voluntary  payment 


HARVEY  RIM  &  WHEEL  CO.,  Inc.  Respt^ 
v.  JAMESTOWN  DIE  &  TOOL  CORP., 
Applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  17,  1922.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
We  are  of  the  opinion  tiiat  this  case  falls  with- 
in the  rule  of  Untermyer  y.  Beinhauer,  105  N. 
Y.  621,  11  N.  E.  847,  and  is  distinguished  from 
the  case  of  Sterling  Enjdne  Co.  v.  Chorch,  197 
App.  Div.  924,  188  N.  Y.  Supp.  952,  in  that  it 
was  necessary  in  the  latter  case  to  prove  the 
various  items  set  forth  in  the  complaint  and 
bill  of  particulars  in  order  to  make  out  a  cause 
of  action.    All  concur. 


Louis  R.  HASKELL,  Respt,  ▼.  NEW  YORK 
STATE  RAILWAYS.  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Depaxtment  May 
17,  1922.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


In  tJbe  matter  of  the  proposed  probate  of  a 
written  instrument  purporting  to  be  the  last 
will  and  testament  of  Johanna  B.  HAUBR,  de- 
ceased, etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  9,  1922.)  Mo- 
tion to  dismiss  appeal  denied,  withoat  costs. 


Anna  M  HAYES,  an  infant,  by  Patrick 
Hayes,  her  guardian  ad  litem,  and  Margaret 
Hayes,  respondents,  y.  Frederick  C.  CLAES- 
SENS,  as  administrator  of  the  gooda,  chattels* 
and  credits  of  Christina  McGovern,  deceased, 
substituted  in  place  of  the  Manufacturers'  Na- 
tional Bank  of  Troy,  N.  Y.,  appellant  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment. May  3,  1922.)  Judgment  reyersed 
on  the  law  and  facts,  with  costs,  on  the  au- 
thority of  Hayes  y.  Claessens.  189  App.  Div. 
449, 179  N.  Y.  Supp.  163,  and  Judgment  direct- 
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ed  for  the  defendant,  adjudging  the  defendant 
to  be  the  owner  of  the  fund  deposited  in  eourt 
ander  the  order  of  interpleader,  and  directing 
its  payment  to  him,  with  coats.  All  concur. 
Hinman,  J.,  not  sitting.  The  court  disapproves 
of  finding  of  fact  numbered  20  and  the  facts 
found  in  conclusions  of  law  numbered  2  and  3, 
and  finds  the  ftfcts  requested  to  be  found  in  de- 
fendant's requests  to  find  numbered  tenth, 
twelfth,  thirteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  twentieth,  and  twentgr-sec- 
ond.  ' 


In  the  Matter  of  John  HBALET,  Deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  2,  1922.)  Decree  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Oscar  J.  HBIG,  as  trustee,  etc,  v.  COLUM-, 
BIA  TRUST  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  May  20,  1922.) 
Motion  denied,  with  |10  costs.    Order  filed. 


MSMOKANBUM  DBCISIONS 

(1»4N.T.S.> 

ceased. 


043 


HBIN-WBBBR  LTOiBER  COMPANY,  Ine., 
appellant,  v.  Lee  N.  LAFFBRTT,  respondent 
(Supreme  Court  Appellate  Division,  Second 
Department  July  ZL  1922.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


GEORG19  HBIXIBSBN,  Inc.,  Hespt,  T. 
SMOKBLBSS  FUEL  COMPANY,  Applt.  (Su- 
preme Court,  Appellate  Division,  FiriBt  Depart- 
ment. June  30,  1922.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Frederick  HENDERSON,  an  Infant,  etc, 
Applt,  V.  Alexander  W.  HISLOP  and  one, 
Respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  25,  1922.)  Motion 
granted,  and  appeal  dismissed,  with  costs. 


HENDERSON  TIRE  &  RUBBER  CO.,  Inc., 
Applts.,  V.  P.  K.  WILSON  &  SON,  Inc,  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  24,  1922.)  Argu- 
ment of  appeal  postponed  until  September 
term,  to  be  ready  as  soon  as  reached  at  that 
term. 


In  the  matter  of  proving  the  last  WILL  and 
testament  of  Magnus  D.  HERBS,  deceased. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  24.  1922.)  Decree  unani- 
mously affirmed,  with  costs  against  the  appel- 
lants. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Frederick  W.  HERENDBEN, 
as  executor,  etc,  of  Edward  W.  Herendeen,  de- 


Fourth 
affirmed. 


(Snprema  Court,  Appellate  Division, 
Department    May  10,  1922.)     Decree 
with  cosf 


costs.    All  concur. 


In  the  Matter  of  the  Final  Judicial  Settle- 
ment of  the  Accounts  of  Frederick  W.  HER- 
ENDEEN. one  of  the  executors,  etc,  of  Ed- 
ward W.  Herendeen,  deceased.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  June 
30, 1922.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  $10  costs. 


HERKIMER,  Inc,  respondent,  v.  J.  Justice 
HARMER,  appellant  (Supreme  CJourt,  Appel- 
late Division,  Second  Department  June  9, 
1922.)  Motion  to  dismiss  appeal  denied,  with- 
out costs. 


In  the  Matter  of  the  AppHeatton  of  Isidore 
HERMAN,  Respt,  v.  John  F.  GILCHRIST,  as 
Com'r,  etc,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  June  28,  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Dowling,  J.,  dissenting; 
and  voting  for  reversal  and  denial  of  the  mo- 
tion.   Order  filed. 


HERO  SNAP  FASTENER  COMPANY,  Inc., 
respondent,  v.  David  WARSCHARSKY,  appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  July  21,  1922.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Harrv  A.  HIMER,  respondent,  r.  Oscar 
STOLP  and  another,  appellants.  (Supreme 
Court  Appellate  Division,  Second  Department. 
May  5,  1922.)  Motion  for  stay  pending  appeal 
granted,  without  costs. 


William  J.  HINRICHS  v.  George  F.  HIN- 
RICHS.  (Supreme  Court  Appellate  Division, 
First  Department  June  23,  1922.)  Motion  to 
dismiss  appeal  granted  with  $10  costs,  unless 
appellant  comply  with  terms  of  order.  Order 
filed. 


Mabel  Burke  HISBR,  as  Adm'x,  etc^  ▼• 
James  C.  DAVIS,  Director  General  of  Rail- 
roads, etc  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  9,  1922.)  Mo- 
tion granted.    Order  filed. 


Hector  M.  HTTCHINGS,   as   trustee,   etc, 
Applt.,    V.    LEHIGH    VALLEY    COAL    (X>., 

Respt  (Supreme  Court,  Appellate  Division, 
First  Department  June  28,  1922.)  Judgment 
and  order  afilrmed,  with  costs.  No  oj^on. 
Order  filed. 


Digitized  by 


Google 


944 


194  NEW  TOBK  SUPPI/BMBNT 


Hector  M.  HITOHINGS»  88  trostee,  etc.,  t. 
LEHIQH  VAIJLBY  COAL  CO.  (Supreme 
Court  Appellate  Division,  First  Department. 
July  14,  1922.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Alfred  T.  HOBLBT,  appellant,  t.  NEPTURH 
BOILER  &  MACHINE  WOKKS,  Inc.,  re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  29.  1922.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


Cora  B.  HOGAN,  Respt.,  ▼.  Naida  S.  POPE, 
Applt.  (Supreme  (5ourt,  Appellate  Division, 
Fourth  Department.  June  80,  1922.)  Motion 
granted,  and  appeal  dismissed,  with  costs. 


In  the  Matter  of  the  Application  of  Joseph 
B.  HOLOOMB,  for  a  warrant  to  search  th» 
premises  known  as  No.  9  Delaware  street,  Ton- 
awandn,  N.  Y.  (Supreme  Court,  Appellate  IH- 
vision.  Fourth  Department  May  24,  1922.) 
Order  (117  Misc.  Rep.  356,  192  N.  Y.  Supp. 
407)  affirmed.    All  concur. 


Jacob  D.  HOLLER  and  Stanley  SHEPAKD, 
claimants,  appellants,  v.  STATE  of  New  York, 
respondent.  (Supreme  Court,  Apnellate  Divi- 
sion, Third  Department  July  6,  1922.)  Judg- 
ment, so  far  as  appealed  from,  unanimously  af- 
firmed, with  costs. 


In  the  matter  of  the  petition  of  Caroline  V. 
Day  and  petition  of  William  T.  Hollister  for 
the  appointment  of  an  administrator  c.  t  a.  of 
William  H.  HOLLISTER,  deceased.  Caroline 
V.  DAY,  Atwater  W.  Hollister,  and  Caroline 
Hollister,  appellants,  v.  Charles  F.  FRANK, 
John  J.  Mackrell,  as  spedal  guardian  of  infant 
children  of  John  Hollister,  William  T.  Hollis- 
ter, Margaret  L.  Hallenbeck,  and  Cordelia  M. 
Hollister.  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  24, 
1922.)  Order  unanimously  affirmed,  with  ten 
dollars  costs  and  disbursements. 


Edwin  B.  HOLMES  and  another,  as  copart- 
ners, etc.,  Respts.,  v.  Robert  M.  McCRORY, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  May  12,  1922.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  No  opipion. 
Order  filed. 


Herman  HOLZAPFEL  and  another,  respond- 
ents, V.  Leo  B.  HAYES,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
May  5,  1922.)  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs.  The  appellant  shows  no 
merit  in  his  appeal,  as  required  by  rule  12. 


In  the  matter  of  the  daim  of  Anna  HOLZER» 
widow  of  Moritz  Holder,  for  compensation  un- 
der the  Workmen's  Compensation  Law  by  rea- 
son of  the  death  of  Morita  Holzer,  claimant, 
respondent,  v.  ADOLF  GOEBEL,  Inc.  employ- 
er, and  ^tna  Life  Insurance  Company,  insur- 
ance carrier,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  Id, 
1922.)  Award  unanimously  affirmed,  with  costs 
in  favor  jof  the  State  Industrial  Board. 


In  the  matter  of  the  daim  of  Anna  HOLZER 
for  compensation  under  the  Workmen's  Com- 

Sinsation  Law  by  reason  of  the  death  of 
oritz  Holzer,  claimant,  respondent,  y.  ADOLF 
OOEBEL,  Lie.,  employer,  and  JEtna  Life  In- 
surance Company,  insurance  carrier,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Third  Department  July  6, 1922.)  Motion  de- 
nied. 


HOLY  TRINITY  BAPTIST  CHURCH  OF 
BROOKLYN,  respondent,  v.  Charles  D.  PAT- 
TERSON, appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  9. 
1922.)  Order  granting  temporary  injunction 
peading  trial  amrmed;  with  $10  costs  and  dis- 
bnrsements.  No  opinion.  Blaekmar,  P.  J.,  and 
Kelly,  Manning,  Kelby,  and  Young,  JJ.,  eon- 
cur. 


In  the  matter  of  the  application  of  Marian 
Stewart  HONEYMAN  for  revocation  of  letters 
of  guardianship  of  Leander  H.  La  Chance  and 
Martin  Taylor.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  May  5,  1922.) 
Motion  ior  leave  to  appeal  to  the  Couit  of  Ap- 
peals, and  for  a  stay,  denied,  without  costs. 


Anna  HORMARTA  t.  David  HALPERIN  and 
another,  impld.,  etc  Albert  HORMARTA  v. 
SAME.  (Supreme  Coart,  Appellate  Division, 
First  Department.  June  23,  1922.)  Ai»plica- 
tions  denied,  with  $10  coats,  and  stays  vacated. 
Orders  simed. 


H0U6B  or  THB  GOOD  SHEFHBRD  IN 

BINGHAMTON,  reffloondent  v.  RECTOR, 
CHURCH  WARDENS,  and  VTBSTRYMEN  O? 
THE  CHURCH  OF  THB  GOOD  SHEPHERD 
IN  THB  CITY  OF  BINGHAMTON,  County  of 
Broome,  State  of  New  York,  appeUant,  and 
Christ  Church,  Kate  L.  Strong  Hall,  Harold 
Lovell  Strong,  Barton  Hepburn  Strong,  John 
Dodge  Strong,  Louis  Z.  Green,  and  Feople't 
Trust  Company  of  Binghamton.  as  sobatitntcd 
and  successor  trustees  under  the  last  will  and 
testament  of  Cyrus  Strong,  deceased,  and  Nora 
Susan  Strong  Herrinp^,  defendant  (Supreme 
Court  Appellate  Division,  Third  Department 
May  24,  1922.)  Order  unanimously  affirmed, 
with  $10  costs  and  disbursements,  with  leave 
to  the  appellant  to  answer  within  20  days,  on 
payment  of  such  costs  and  of  the  coats  awarded 
in  the  order  appealed  from.  This  court  docs 
not  adopt  the  reasoning  of  the  court  below. 
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that  defendant's,  aegligenee  and  plaintiff's  con- 
tributory negligence  were  questions  of  fact  for 
the  jury.  All  concur,  except  Clark,  J.,  who 
disseBts. 


Marion  A.  HOWARD,  Hespt,  ▼.  Margaret 
EI  PIERCE,  by  guardian  ad  litem,  Applt.  (Su- 
preme Court,  Appellate  Diyision,  Fourth  I>e- 
partment.  May  25,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  All  concur; 
Sears,  J.,  not  sitting. 


Cuthbert  HOWE,  appellant,  ▼.  Nicholas 
BULAONG  and  Llllie  Bulaong,  respondents, 
and  Joaquin  Manibo,  defendant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  28,  1922.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Black- 
mar,  P.  J.,  and  R^ch,  Kelly,  JayGoz,.and  Young, 
JJ.,  concur. 


Cuthbert  HOW®,  appellant,  ▼.  Nicholas  BU- 
LAONG  and  Lillie  Bulaong,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  26,  1922.)  Motion  for  re- 
argument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
without  costs. 


Charles  T.  HOWE,  respondent,  ▼.  Perdval  B. 
FALKINGHAM,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
20,  1922.)    Application  denied,  with  ^0*  coats. 


Mary  A.  HOWBIil/  v.  Frederick  KtJHNB- 
MDTH.  (Supreine  Court,  Appellate  Division, 
First  Department.  June  23, 1922.)  Motion  to 
dismiss  appeal  granted,  without  coata.  Order 
filed. 


Kathryn  M,  HUBBELL,  as  adm'x,  etc., 
Bespt.,  V.  Martin  W.  BUCKLEY,  Applt.  (Su- 
preme Court,  Appellate  Division.  S^ourth  De- 
partment. May  24,  1922.)  Motion  for  reargu- 
ment  denied,  with  $10  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 


Slaughter  W.  HUFF  and  Robert  C.  Lee,  as 
receivers,  etc.,  appellants,  v.  CITY  OF.  NEW 
YORK  et  al.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1922.)  Motion  for  injunction  dismissed, 
without  costS(  on  the  ground  that  a  decision  is 
unnecessary,  m  view  of  the  action  of  this  court 
upon  the  main  appeal. 


Frank  B.  HUMPHREY,  Applt.,  ▼.  Walker  D. 
HINES,  as  Director  General  of  Railroads,  etc., 
Respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  24,  1922.)  Judg- 
ment reversed  oh  the  law,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  Held, 
194N.Y.S.— 60 


In  the  matter  of  the  application  of  Don  M. 
HUNT  for  admission  to  the  bar  (from  the 
state  of  Missouri).  (Supreme  Court,  Appel- 
late Division.  Second  Department.  July  22, 
1922.)     Apphcation  granted  and  order  signed. 


Wniiam  B.  HUNT,  Respt,  ▼.  Jesse  COV- 
ERT, Applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  June  30,  1922.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  Hubbs  and  Sears,  JJ.,  who  dis- 
sent 


Wesley  D.  HUNTER,  appellant,  t.  Alice 
SANDEN  and  }toea  C.  Gumey,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  12, 1922.)  Appeal  dismissed, 
with  costs.  "The  amount  in  controversy  is  less 
than  $200.  Knapp  v.  Deyo,  108  N.  Y.  518,  15 
N.  E.  540;  Campbell  v.  Mandevaie,  110  N.  Y. 
628,  17  N.  m  866;  A.  BtaU, Terra  (Jotta  Co.  v-' 
Doyle,  133  K  Y.  603,  30  N.  E.  1010.  Black- 
mar,  P.  J.,  and  Rich,  Kelly,  J^coz,  and  Young, 
JJ.,  concur. 

In  the  Matter  of  HUNTE3B  COLLEGE  OF 
THE  CITY  OP  NEW  YOSK  v.  John  F.  HY- 
LAN,  as  Mayor,  etc.,  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  26, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed.. 


Martha  B.  HUSON,  appellant,  v.  Charles  J. 
STOLL,  respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  28, 
1922.)  Order  and  judgment  unanimously  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinien. 


Mairtha  B.  HUSON,  appellant,  y.  Charles  J. 
STOLL,  respondent.  (Supreme  Courts  Appel- 
late Division,  Second  Department  June  9, 
1922.)  Motion  for  leave  to  appeal  to  tiie  Court 
of  Appeals  denied,  without  costs< 


HUYLER'S,  Applt,  v.  BROADWAY-JOHN 
STREET  C0RP0RATI0^\Re8pt  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  2d,  .  1922.)  Orders  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Orders  filed.  See,  also,  195  App.  Div.  410, 
186  N.  Y.  Supp.  290. 


HUYLER*S   V.         BROADWAY-JOHN 

STREET  00RP0RATI<3N  (two  cases).  (Su- 
preme Court,  Appellate  Division,  B^rst  Depart- 
ment. June  23,  1922.)  Motion  denied,  with 
$10  costs.    Order  filed. 
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In  the  matter  of  discovery  of  assets  of  the 
estate  of  Henry  HYAMS,  etc..  Kings  County 
Trust  Company,  as  executor,  etc.,  appellant,  y. 
Sophie  HYAMS,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1922.)  Motion  for  stay  granted,  without 
costs.    Settle  order  on  notice. 


Samuel  HYMAN,  respondent,  y.  Charles 
PRBUSS,  appellant,  and  Harris  Swiryn.  de- 
fendant. (Supreme  Court,  Appellate  Ddvision. 
Second  Department.  Jul^  21,  1922.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Samuel  HYMAN,  as  administrator,  etc.,  ot 
Herbert  Hyman,  deceased,  respondent  y« 
Charles  PREUSS,  appellant,  and  Harris 
Swiryn,  defendant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  21, 
1922.)  Judgment  reversed  on  the  facts,  and 
new  trial  granted,  costs  to  abide  the  event,  un- 
less within  20  days  plaintiff  stipulate  to  reduce 
the  verdict  to  the  sum  of  $1,500  Imd  interest, 
and  to  modify  the  judgment  accordingly,  in 
which  case  the  judgment  as  so  modified,  is 
unanimously  affirmed,  with  costs  to  the  plain- 
tiff. Blackmar,  P.  J^,  and  Rich,  Kelly,  Jay- 
cox,  and  Young,  JJ.,  concur. 


INTERNATIONAL  FUEL  ft  IRON 
CORPN.,  Respt,  v.  DONNER  STEEL  CO., 
Inc.,  Applt  (Supreme  Ck>urt,  Appellate  Divi- 
sion, Fourth  Department  May  17,  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  the  defendant  to  plead 
over  within  20  days,  upon  payment  of  the  costs 
of  the  motion  and  of  this  appeal.  All  concur; 
Sears,  J.,  not  sitting. 


INTERNATIONAL  PAPER  COMPANY, 
respondent,  v.  Jeremiah  T.  CAREY,  individ- 
ually and  as  president  of  the  International 
Brotherhood  of  Paper  Makers,  and  others,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  May  3,  1922.)  Order 
unanimously  affirmed,  with  $10  costs  and  dis- 
bursements* 

INTERNATIONAL  PAPER  COMPANY,  re- 
spondent  v.  Jeremiah  T.  CAREY,  individually 
and  as  President  of  the  Intematioiial  Brother- 
hood of  Paper  Makers,  and  others,  appellants. 
(Supreme  CJourt,  Appellate  Division,  Third  De- 
partment May  24,  1922.)  Motion  denied,  with 
$10  costs. 


INTERNATIONAL  PAPER  COMPANY, 
respondent,  v.  Jeremiah  T.  CAREY,  individual- 
ly and  as  President  et  al^.  defendants.  PEO- 
PLE of  the  State  of  New  York  ex  rel.  INTER- 
NATIONAL PAPER  COMPANY,  relator,  re- 
spondent, y.  detus  SWEENEY,  appellant,  and 
another,  defendant.  (Supreme  Court,  Appel- 
late   Division,    Third    Department      July    6, 


1922.)  Order  reversed  on  law  and  facts,  with 
$10  costs  and  disbursements,  and  proceeding 
dismissed,  with  $10  costs.  All  concur.  The 
court  disapproves  of  the  finding  that  the  ap- 
pellant was  guilty  of  violating  the  injunction 
order. 


AppH. 
BL  R.  CO. 


INTERNATIONAL  RAILWAY  CO, 
Respt,  y.  DELAWARE  L.  ft  W.  R. 

Respt-Applt  (Supreme  Court  Appellate  Divi- 
sion.  Fourth  Department  May  24,  1922.) 
Judgment  reversed  on  the  law,  and  new  trial 
granted,  without  costs  of  this  appeal  to  either 
party.-  Held,  that  the  questions  of  negligence 
and  freedom  fron^  contributory  negligence  of 
each  of  the  parties  were  questions  of  tact  for 
the  jury.    All  concur. 


I.  RAVICM  ft  SONS,  Inc.,  Respt.,  y.  Samuel 
NITKE,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  June  23.  1922.) 
Judgment  and  order  afiirmed,  witti  coste.  No 
opinion.    Order  filed. 


Alice  I.  IRISH  and  Charlotte  Sherman,  re- 
spondents, v.  Aaron  JOHNS,  appelant  Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. May  10,  1922.)  Motion  granted, 
with  $10  costs. 


IRVING  NATIONAL  BANK,  Respt,  v. 
WEINMAN  ELASTIC  WEB  CO.,  Inc,  and 
another,  Applts.  (Supreme  Court,  Appellate 
Division,  first  Department  Jnne  90,  1922.) 
Order  affirmed,  with  SIO  costs  and  disbnrse- 
ments,  with  leave  to  defendants  to  amend  an- 
swer on  payment  of  said  costs  and  SIO  costs  of 
motion  at  Special  Term.  No  opinion.  Order 
filed. 


IRVING  NATIONAL  BANK.  NEW  YORK. 
Respt,  y.  DUGUNDJI  IMPORT  &  EXPORT 
CORP.,  Applt.  (Supreme  Court  Appellate  Di- 
vision, First  Department  May  26,  1922.)  Or- 
der affirmed,  with  $10  costs  and  disbunementB. 
No  opinion.    Order  filed. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensadon  Iaw  made 
by  Nick  ISABELLA:  claimant,  respondent  v* 
TROY  FOUNDRY  &  MACHINE  CO.,  employ- 
er, and  Standard  Accident  Insurance  Company 
of  Detroit,  Mich.,  insurance  carrier,  appellants. 
(Supreme  Ourt,  Appellate  Division,  Third  De- 
partment July  6,  1922.)  Award  anammonsly 
affirmed,  with  costs  in  favor  of  the  State  Indos- 
trial  Board. 


L  TANBNBAUM  SON  &  CO.  y.  ROTHEN- 
BERG  &  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  23,  1922.)  Mo- 
tion granted,  and  question  certified.    Order  filed. 
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lOdiad  lUPPA  and  oiM^  Bctpts.,  t.  Aaron 
ANGERT  et  al^  Applta.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
3,  1922.)  Judgment  affirmed,  with  coats.  All 
concur,  except  Sears,  J^  who  dissents;  Clark, 
J.,  not  sitting. 


Abraham  JACOBS,  doing  business,  etc 
Applt,  ▼.  Abraham  FBNSTERSTOCK.  Bespt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  16,  ld22.)  Judgment  and  or- 
der affirmed,  with  costs,  on  opinion  of  Gavegan, 
J.,  at  Trial  Term  (118  Misc.  Bap.  266,  193  K. 
Y.  Supp.  827).     Order  filed. 


Gaston  JAILLET,  Applt.,  ▼.  Joseph  CASH- 
MAN,  as  Treasurer,  etc.,  Bespt  (Supreme 
0>urt,  Appellate  Division,  First  Department 
June  30,  id22.)  Order  (116  Misc.  Bep.  383, 
189  N.  Y.  Supp.  748)  affirmed,  with  |10  cosfai 
and  disbursements.     Ko  opinion*     Order  filed. 


Gaston  JAILLET  t.  Joseph  CASHMAN,  as 
Treasurer,  etc.  (Supreme  Court  Appd|late 
Division,  First  Department  July  14,  1922.) 
Motion  denied,  with  $10  eosU.    Order  ffled. 


JAMES  B.  SIPB  &  (X).,  respondent  r. 
MANSFIELD  PAINT  CO.,  Inc.,  appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  16,  1922.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements,  on 
the  opinion  in  tSagle-Picher  Lead  Co.  ▼.  Mans- 
field Paint  Cow,  Inc.,  201  App.  Div.  223,  194  N. 
X.  Supp.  886,  decided  herewith. 


Leokadya  JANISZBWSKI,  as  administratrix 
of  the  goods,  chattels  and  credits  of  Marion 
Janiszewski,  deceased,  respondent  ▼.  SCHE- 
NECTADY RAILWAY  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  6,  1922.)  Judgment  and  order 
affirmed,  with  costs.  All  concur,  except  Hin- 
man,  J.,  dissenting. 


In  the  matter  of  the  application  of  Richard 
Harold  JENKINS,  for  admission  to  the  bar 
(from  the  state  of  Kentucky).  (Supreme 
Court  Appellate  Division,  Second  Department 
May  5b  1922.)    AppUcation  granted. 


Natalie  Georser  JEWETT,  as  administratrix, 
etc,  Bespt,  v.  NEW  YORK  CENTRAL  RAItr 
ROAD  COMPANY,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
30,  1922.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


J.  J.  LITTIiB  ft  IVES  (X>.,  Applt,  t.  AC- 
CEPTANCE  CORPORATION,   Bespt      (Sa- 
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preme  Court  Appellate  DiTisIim,  First  Depart- 
ment May  12,  1922.)  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    No  opinion*    Order  filed. 


Frank     R. 


JUE  lAJWE  UO.,  Inc.  T.  Frank  R. 
CLARKE.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  9,  1922.)  Id^- 
tlon  to  dismiss  appeal  granted,  with  $1()  cojsts, 
unless  appellant  complies  with  terms  of  order. 
Order  fifed. 


Henrietta  JOHNSON,  respondent,  V.  Andrew 
ANTONOPOULOS,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  July 
22,  1922.)  Motion  for  stay  of  examination 
granted,  without  costs. 


Elof  JOHNSON,  appellant  ▼.  Joseph  BAV- 
ETT,  respondent  (Supreme  Court  Appellate 
Division,  Second  Department.  May  26,  1922.) 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 


In  the  matter  of  the  daim  of  John  P.  JOHN- 
SON for  compensation  under  the  Workmen's 
Compensation  Law,  claimant  respondent,  y. 
LEWIS  HARDING  &  CO.,  employer,  and 
^tna  Life  Insurance  Company,  insurance  car- 
rier, appellants.  (Supreme  Cfourt  Appellate 
Division,  Third  Department.  July  6,  1922.) 
Award  unanimously  affirmed,  with  costs  in  fa- 
vor of  the  State  Industrial  Board. 


Sarah  A.  JOHNSON.  req)ondent  ▼.  Mary  De  ' 
Koning  SMITH,  appellant  and  others,  defend- 
ants. (Supreme  Court  Appellate  Division, 
Second  Department  June  9,  1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


IBUGH  JONES  ▼.  Alexander  McCABE  et  aL 
(Supreme  Court  Appellate  Division,  First  De- 
partment. July  14,  1922.)  Application  denied, 
with  $10  costs.    Order  signed. 


Hufifo  JOSEPHY  and  another,  Respts.,  ▼. 
PANHANDI^  &  SANTA  Ffi  RAILWAY, 
Applt.  (Supreme  Court  Appellate  Division, 
First  Department  June  2,  1922.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Hugo  JOSEPHY  and  another  t.  PANHAN- 
DLE &  SANTA  Ffi  RAILWAY.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1922.)  Motion  denied,  with  $10 
costs.   Order  ffied. 
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Isidor  KAMH^SHIK  ▼.  Adolph  DEUTBCH 
and  another.  (Sapreme  Court,  Appellate  Di- 
vision, First  Department.  May  26,  1922.) 
Application  denied,  with  $10  costs,  and  stay 
vacated.    Order  signed. 


Eliah  KANTROVITZ,  appellant,  ▼.  Jacob 
8LAFF  and  Louis  Ginsburg,  etc.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  26,  1922.)  Order  of  the 
County  Court  of  Westchester  County,  settins 
aside  verdict  and  granting  new  trial,  reversed 
on  the  law  and  the  facts,  and  verdict  unani- 
mously reinstated,  with  costs.  The  ground  for 
the  order  first  stated  by  the  learned  trial 
judge,  that  the  verdict  waa  for  more  than 
plaintiff  demanded,  was  not  in  accordance  with 
the  complaint  or  the  statement  prepared  by  de- 
fendants' counsel  and  submitted  to  the  jury. 
We  think  an  issue  of  fact  was  presented  as  to 
the  validity  of  defendants'  counterclaims,  and 
that  it  cannot  be  said  upon  the  record  that  the 
verdict  was  against  the  evidence.  Blackmar. 
P.  J.,  and  Kelly,  Manning,  Kelby,  and  Young, 
JJ.,  concur; 

Louis  KAPLAN  ▼.  Louis  DAVIS  et  al.  (Sa- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  14,  1922.)  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs,  unless  appellants 
comply  with  terms  of  order.    Order  filed. 


Benjamin  KAPLAN  v.  Henry  LANZNER  et 
aL  (Supreme  Cburt,  Appellate  Division,  First 
Department.  May  26,  1922.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


•  Alexander  P.   KAPLAN,    Respt.,   v.   Moritz 
MITLDBERG,    Applt      (Supreme   Court,    Ap- 

?ellate  Division,  First  Department.  June  30, 
922.)  Order  modified,  to  the  extent  of  allow- 
ing the  setting  up  in  the  answer  of  the  fourth 
separate  and  distinct  defense,  and,  as  so  modi- 
fied, affirmed,  without  costs.  No  opinion.  Or> 
der  filed. 


Alexander  P.  KAPLAN  v.  Moritz  MULD- 
BERQ.  (Supreme  Court,  Appellate  Division, 
First  Department.  July  14,  1922.)  Motion 
denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  Petro  KARPACZBWSE:Y, 
also  known  as  Pietro  Karpaczewsky,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  26.  1922.)  Motion  to  dismiss 
appeal  granted,  witn  $10  costs.    Order  filed. 


Jacob  KATZMAN,  Applt,  v.  Robert  L.  LISS- 
NER,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  30,  1922.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Louis   KAtTFBCAN,    appellant,   t.    Abraham 
JANOER.  respondent.     (Supreme  Court,  Ap- 

fellate  Division,  Second  department.     May  5, 
922.)    Appeal  dismissed  on  default,  with  costs. 


Louis  KAUFMAN,  appellant,  t.  Abraham 
JANOER^  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  12, 
1922.)  Motion  to  set  aside  dismissal  of  ap- 
peal, and  to  extend  time  in  which  to  perfect  ap- 
peal, granted,  upon,  payment  within  five  days  of 
$10  costs,  azid  case  set  down  for  argument  at 
the  June  term. 


Lester  W.  KAUFMAN,  respondent,  t.  Salva- 
tore  SALERNO,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Motion  to  punish  plaintiff  for  con- 
tempt denied,  without  costs,  with  leave  to  the 
defendant  to  renew  said  motion  upon  proof  by 
defendant  showing  demand  made,  and  that  the 
failure  to  pay  over  the  money  impedes,  im- 
pairs, and  prejudices  the  rights  oi  tne  def end- 

Sam  KAUFMAN,  appellant,  t.  William  H. 
WADE,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  20, 
1922.)  In  view  of  the  uncontradicted  evident 
of  loss  of  rental  between  the  date  of  expira- 
tion of  the  original  lease  and  the  date  of  the 
trial,  the  verdict  for  the  defendant  waa  con- 
trary to  the  evidence.  It  was  based  upon  the 
assumption  that  thereafter  during  the  unex- 
pired term  of  the  renewals  the  rental  value  of 
the  store  would  drop  to  less  than  $00  per 
month,  so  that  the  lease  would  be  in  fact  an 
asset.  There  appears  to  be  no  evidence  to  sus- 
tain such  assumption.  We  think  the  verdict  of 
the  jury  was  contrary  to  the  law  as  charged 
by  the  learned  trial  justice,  and  contrary* to  the 
evidence.  Judgment  and  order  reversed  upon 
the  law  and  the  facts,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event 
Blackmar,  P.  J.,  and  Rieh,  Kelly,  Manning,  and 
Kelby,  JJ..  concur. 

Richard  J.  KEEFFE.  respondent,  ▼.  Fred  Lu 
BROWN,  appellant.  (Supreme  CoorL  Appel- 
late Division,  Second  Department.  Apru  28, 
1922.)  Order  aflGlrmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Kelly,  Jaycox,  and  Young,  JJ^  concur. 


Richard  J.  KEEFFE.  respondent,  t.  Fred  L. 
BROWN,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  28. 
1922.)  The  order  denying  the  motion  to  va- 
cate or  modify  the  notice  to  take  defendant's 
deposition  before  trial  having  been  affirmed, 
a  decision  of  the  motion  for  a  stay  is  unneces- 
sary. See,  also,  —  App.  Div.  — ,  192  N.  Y. 
Sui>p.  931;  —  App.  Dir.  — ^  IW  N.  Y.  Supp. 
948.  «««« 

George  F.  KEIM,  respondent,  ▼.  Philip 
KALMUS,   appellant.      (Supreme   Court,   Ap- 
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pellate  Dirision,  Second  Department  May  12, 
1922.)  Order  reversed  upon  the  facta,  with 
$10  costs  and  disbursements,  and  motion  de- 
nied,  with  $10  costs,  upon  the  ground  that  there 
is  no  proof  that  the  judgment  debtor  willfully 
gave  any  false  testimony  or  evaded  answering 
any  question,  or  that  any  right  of  the  judgment 
creditor  was  defeated,  impaired,  impeded,  or 
prejudiced.  Judiciary  Law  (Consol.  Laws,  c. 
30)  S  753.  Rich,  Kelly,  Jaycox,  Manning,  and 
Young,  JJ.,  concur. 


Margaret  KEITH.  Respt,  y.  GREAT  LAKES 
DREDGE  &  DOCK  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Mav  17,  1922.)  Judgment  and  order  affirmed, 
*with  costs.    An  concur. 


The  KELLAM  ft  SHAFFER  COMPANY, 
respondent,  v.  VILLAGE  OF  RAVENA,  N.  Y., 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  l)epartment.  May  3,  1922.)  Judg- 
ment unanimously  afiirmed,  with  costs. 


Irving  KEMP,  Respt.,  v.  S.  Charles  FISHER, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department,  June  23,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursementa.  No 
opinion.    Order  filed. 


George  H.  KENNEDY  et  aL,  as  ezeeotors, 
etc.,  of  Louisa  Stamp,  deceased,  Apnlts.,  v. 
Edward  SMITH  et  al.,  Respts.  (Supreme 
Court.  Appellate  Division,  Fourth  Department. 
May  10,  1922.)  Appeal  transferred  to  the  Ap- 
pellate Division,  Third  Department,  to  be 
there  heard  and  determined,  pursuant  to  sec- 
tion  618  of  the  Civil  Practice  Act  Sears,  J., 
not  sitting. 

KBNVIN  &  GLASS  CO^  Inc.,  Applt.,  v. 
HUYLER'S,  impld.,  etc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  12,  1922.)  Order  affirmed,  with  $10  coses 
and  disbursements.    No  opinion.    Order  filed. 


KERR  STEAMSHIP  COMPANY,  Inc.,  re- 
apondent,  v.  AUDITORS  STEAMSHIP  LINE, 
Inc.,  and  Frank  Auditore,  appellants.  Appeal 
No.  1.  (Supreme  Court,  Appellate  Division, 
Becond  Department.  June  16,  1922.)  Order 
modified  by  giving  to  defendants  permission  to 
amend  their  answer  as  to  the  alleged  counter- 
claim, whidi  seeks  a  reformation  of  the  con- 
troct,  upon  payment  of  the  costs  of  the  action 
within  20  days  after  the  entry  of  the  order 
herein,  and,  as  so' modified,  affirmed,  without 
<:osts.  No  opinion.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycoz,  and  Young,  JJ.,  concur. 


KERR  STEAMSHIP  COMPANY,  Inc.,  re- 
apondent,  v.  AUDITORE  STEAMSHIP  LINE, 
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Inc.,  and  Frank  Auditore,  appellants.  Appeal 
No.  2.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  16,  1922.)  Order 
reversed  on  the  law  and  the  facts,  with  $10 
costs  and  disbursements,  and  motion  granted  to 
set  aside  the  notice  for  the  examination,  ex- 
cept as  to  subjects  of  examination  specified 
in  said  notice  and  numbered  3,  8,  and  9^  with 
$10  costs.  No  opinion.  Blackmar,  P.  J.,  and 
Kich,  Kelly,  Jaycox,  and  Young,  JJ.,  concur. 


Avedis  S.  EIHANZADIAN,  respondent,  t. 
GIRARD  FIRE  &  MARINE  INSURANCE 
COMPANY,  appellant.     (Supreme  Court,  Ap- 

?ellate  Division,  Third  Department  May  24, 
922.)  Order  reversed,  wiUi  $10  costs  and  dis- 
bursements, and  motion  granted,  without  costs. 
All  concuif. 


Stanley  KIKLICA,  an  inft,  etc,  Respt.,  t. 
George  EHRET,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  19, 
1922.)  Order  affirmed,  with  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


James  KILBY  and  Margnerlte  Alltson  Scott, 
as  executors  and  tmstees,  eta,  of  Caroline  L. 
Peck,  deceased,  respondents,  v.  John  PECK,  in- 
dividually and  as  executor  and  trustee,  etc.,  re- 
spondent, impleaded  with  Caroline  Wheeler 
Hanna  and  Griffith  Gamer  Scott,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  26,  1922.)  Judgment  unan- 
imously affirmed,  with  one  bill  of  costs  to 
the  reapondents,  payable  out  of  the  estate. 
No  opinion. 


John  A.  KILMOREt  respondent,  y.  James  F. 
A.  CLARK  and  others,  appellants,  and  others, 
defendants.     (Supreme  Court,  Appellate  Divi- 
sion.   Second   Department     May   12,    1922.) 
Motion  for  stay  denied,  without  costSL 


John  A.  KILMORE,  respondent,  y.  James  F. 
A.  CLARK  and  others,  appellants,  and  others, 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  12,  1922.)  Or- 
der denying  motion  to  change  place  of  trial 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Kelly,  Jaycox,  and  Young,  JJ., 
concur.  Blackmar,  P.  J;,  and  Rich,  J.,  vote  to 
reverse. 


Jeannette  £[ING,  aa  executrix,  etc.,  of  Elliott 
H.  King,  decreased,  respondent,  y.  Carol^e 
CANDIDUS,  appellant     (Supreme  Court,  Ap- 

Jellate  Division,  Second  Department,  June  9, 
922.)     Motion  to  dismiss  appeal  denied,  with- 
out coats. 


James  W.  KING  y.  INTERBOROUGH  RAP- 
ID TRANSIT  CO.  (Supreme  Court,  Appellate 
Division,  First  Department.  Juue  9,  1922.) 
Motion  denied,  with  $10  co«tB.<    Order  filed. 
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KINGS  COUNTY  LIGHTINQ  CO.,  Applt.- 
Respt,  ▼.  CITY  OF  NBW  YORK,  impleaded, 
etc..  Respt.-Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  July  14,  1022.) 
Order  affirmed,  without  codts.  No  opinion. 
Order  filed. 


John  L.  ELAGES,  respondent,  y.  CITY  OF 
NEW  YORK  and  Interborough  Rapid  Transit 
Company,  appellants.  Action  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  5.  1922.)  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 


John  L.  KLAGES,  respondent,  y.  CITY  OF 
NEW  YORK  and  Interborougb  Rapid  Transit 
Company,  appellants.  Action  No.  2.  -  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  5,  1922.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Ernestine  KLEIN,  Respt.,  y.  George  DON- 
NELLY, Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  30,  1922.) 
Determination  affirmed,  with  costs.  No  opin- 
ioiL     Order  filed. 


Henrr  A.  KLEIN,  Respt,  y.  Rose  Seeger 
KLEIN,  Applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  June  80,  1922.) 
Motion  granted,  and  appeal  dismissed. 


Louis  KLEIN,  appellant,  y.  Joe  WINTER 
and  others,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
2<),  1922.)  Judgment  unanimously  affirmed, 
with  costs.     No  opinion. 


Louis  KLEIN,  appellant,  y.  Joe  WINTER  et 
al.,  respondents.  (Supreme  Court,  Appellate 
Division.  Sec6nd  Department  May  26,  1922.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied. 


Max  KLBINROCK,  respondent,  y,  NANTEX 
MANUFACTURING  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  29,  1922.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, without  costs. 


Robert  H.  KNAPP  and  another  y.  RICH- 
MOND HILL  CONTRACTING  &  ENGI- 
NEERING CO.  Inc.  (Supreme  CJourt,  Appel- 
late Division,  First  Department  May  12, 
1922.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


In  the  matter  of  the  claim  of  Vincent  KOS- 
TRANO,  for  compensation  under  the  Work- 


men's Compensation  Law,  claimant,  respond- 
ent, y.  AMERICAN  RADIATOR  COMPANY. 
employer,  and  .^B^tna  Life  Insurance  Company, 
insurance  carrier,  appellants,  (Supreme  C5ourt, 
Appellate  Division,  Third  Department  May 
16,  1922.)  Award  unanimously  affirmed,  with 
costs  in  favor  of  the  State  Industrial  Board. 


In  the  matter  of  the  daim  of  Adam  ESESS, 
for  compensation  under  the  Workmen's  Com- 

Sensation  Law,  respondent  v.  SAGE  FOUN- 
DATION HOMES  COMPANY,  employer,  and 
Travelers'  Insurance  Company,  insurance 
carrier,  appellants.  (Supreme  Court,  Appel- 
late Division.  Third  Departmant  July  6, 
1922.)  Award  affirmed,  with  costs  in  favor  of 
the  State  Industrial  Board.  All  concur,  ex- 
cept Kiley  and  Hinman,  JJ.,  dissenting. 


KROWBR-TYNBBRG  CO.,  Inc.,  y.  Abraham 
WOLFF.  (Supreme  Court  Appellate  Division, 
First  Department  June  9,  1922w)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


Tripo  KRSTOVIC,  respondent,  y.  Charles 
H.  VAN  BUREN  and  Samuel  W.  Day.  copart- 
ners doing  business  under  the  name  ana  stjfle  of 
C.  H.  Van  Buren  &  Co.,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  16,  1922.)  Motion  denied,  with  |10  coats. 
Hinman,  J.,  not  sitting. 


Daniel  F.  KRUGER  y.  T.  HOGAN  A  BOSS, 
Incorporated.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  Mav  2d,  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Isidor  LACHINSKY,  appellant  T.  Harry 
TRAUB,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  28, 
1922.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


LANDMARK  CORPORATION  y.  Max  GRO- 

BER,  impld.,  etc.  (Supreme  Court  Appellate 
Division,  First  Department  May  9,  1922.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  procure  record  on  ap- 
peal, and  appellant's  points  to  be  filed  so  that 
the  appeal  can  be  argued  on  the  19th  day  of 
May,  1922.    Order  filed. 


LANDMARK  CORPN..  Respt,  y.  Annie 
ROSEN,  impld..  etc^^  Applt  (Supreme  Court 
Appellate  Division,  First  Department  June  9, 
1922.)  Order  affirmed,  with  $10  costo  and  dis- 
bursements.   No  opinion.    Order  filed. 
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John  M.  LAKfl,  respondent,  t. 

PUBLISHING  COMPANY,  appeUant  (Su- 
preme Ck>nrt^  Appellate  Division,  Third  De- 
partment Mav  zi,  1&22.)  Order  nnanimonsly 
affirmed,  with  f  10  costs  and  disbnrsementa. 


Henrietta  LANGFEU^EB^  as  administra- 
trix, etc,  of  Morton  O.  Lankfelder,  deceased, 
respondent,  ▼.  Samael  LANGFBU^EB  et  al., 
defendants,  and  Moe  Leyy  and  another,  appel- 
lants. (Supreme  Onrt,  Appellate  Division, 
Second  Department.  June  29,  1922.)  Motion 
for  stay  denied,  with  $10  costs. 


Irving  LASH,  appellant,  v.  INDBMNITT  IN- 
SURANGE  CKJmpANY  OF  NORTH  AMER- 
ICA et  al,  respondents.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  Maj 
26,  1922.)  Motion  to  dismiss  appeal  denied, 
without  costs. 
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Irvine  LASH,  appellant,  v.  INDEMNITY  IN- 
SURANCB  CCiMPANY  OF  NORTH  AMER- 
ICA and  Dorfman  Realtv  Company.  Inc..  re- 
spondents, and  Joseph  Simon  et  al.,  defend- 
ants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  29,  1922.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Blackmar,  P.  J.,  and  Bidi,  Kelly, 
Jaycox,  and  Young,  JJ.,  concur. 


Harry  M.  LASKEB,  Ina,  T.  MUTUAL 
BANK  OF  ROSEVILLE.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  9, 
1922.)  Motion  granted,  and  question  certified. 
Order  filed. 


Alfred  P.  LAVIGNE,  appellant  t.  Johanna 
Karoline  Mathilde  DOECKS,  individually  and 
as  executrix,  etc,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  21,  1922.)  Judgment  unanimously  af- 
firmed, with  costs.    No  opinion.. 


Florenca  B.  LAWRENCE,  appellant,  v. 
Howard  A.  LAWRENCE,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment July  21,  1922.)  Order  modified,  so 
as  to  grant  plaintiff  leate  to  renew  the  motion 
as  to  all  arrears  of  alimony,  except  for  the  pe- 
riod the  parties  were  living  together  after  their 
alleged  reconciliation,  upon  papers  showing  tlie 
time  the  parties  so  lived  together,  and  also 
showing  defendant's  cruel  and  inhuman  treat- 
ment of  plaintiff  during  that  period,  which  com- 
pelled her  to  again  leave  him,  and,  as  so  modi- 
fied, affirmed,  without  costs.  In  our  opinion, 
the  failure  to  serve  a  certified  copy  of  the  <ie- 
cree  does  not  prevent  the.  enforcement  of  the 
arrears  of  alimony.  No  alimony  can  he  had 
for  the  period  of  reconciliation,  and  none  at  all 
unless  plaintiff  convinces  the  court  that  she 
finally  left  her  husband  in  consequence  of  re- 
newed acts  of  cruelty  on  his  part    It  this  be 


shown  sattofketorlly,  the  arfean  are  enforce- 
able. Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kel- 
by,  and  Young,  Jj.,  concur. 


Roger  D.  LAWRENCE  t.  NEMOURS 
TRADING  CORPORATION.  (Supreme  Court, 
Appellate  Division,  First  Department  July 
14,  1922.)     Motion  denied,  with  $10  costs. 


Daniel  J.  LBARY,  appellant,  t.  J.  David 
KRAMER  and  Simon  B.  Kramer,  etc.,  re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  21,  1922.) 
Order  reversed  on  the  law,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.  The  plaintiff*s  cause  of  action,  as  stated 
with  undue  circumlocution  in  the  complaint  ia« 
in  its  last  anabasis,  to  eiif  oroe  the  covenants  of 
tha  lease.  This  right  is  sAngle;  it  is  to  secure 
to  plaintiff  the  value  of  the  lease.  The  duty  of 
the  defendants  is  single;  it  is  to  observe  the 
covenants  contained  in  the  lease.  The  obliga- 
tion to  pay  the  rent,  without  deducting  for  the 
damage  done  bv  tha  fire,,  will  require  the  deter- 
mination whether  the  provisions  of  tha  lease 
raauire  plaintiff  or  defendants  to  make  the  re- 
pairs. If  the  du^  rests  upon  defendants, 
glaintiff  may  recover  the  rent  that  defendants 
ave  held  back;  if  the  duty  rests  on  plaintiff, 
there  is  an  opportunity  for  recoupment  for  the 
damage  that  defendants  have  suffered  because 
plaintiff  ha^  neglected  to  repair.  AH  of  th^e 
agreements,  and  all  of  these  acts,  of  the  qe- 
fendants,  daimed  to  be  in  violation  thereof, 
are  reducible  to  the  single  right  of  the  plain- 
tiff, namely,  the  maintenance  of  the  covenants 
and  conditions  prescribed  in  the  lease.  We 
think,  therefore,  there  is  a  single  cause  of  ac- 
tion stated  in  the  complaint.  Blackmar,  P.  J., 
and  Kelly,  Jaycox,  Kelby,  and  Young,  Jj.,  con- 
cur. 


Louis  LENTSCJHNER,  Respt,  t.  Jacob  HY- 
MAN  and  another,  as  copartners,  etc.,  Applts. 
(Supreme  Clourt  Appellate  Division,  First  De- 
partment June  9, 1922.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinioiL  Or- 
der filed. 

Kitty  LETRAUNIK,  Applt,  v.  Samuel  LB< 
TRAUNIK.  Respt  (Supreme  Court  Appel- 
late Division,  First  Department.  May  26, 
1922.)  Order  affirmed,  without  costs.  No 
opinion.    Order  filed. 


Samuel  LETRAUNIK  t.  Kitty  LETRAU- 
NIK. (Supreme  Court,  Appellate  Division, 
First  Department  June  9.  1922.)  Motion  to 
dismiss  appeal  granted,  witn  $10  costs.  Order 
filed. 


Nathan  LEVINB,  respondent  v.  Arabella  D. 
Jay  BOI/rON,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department    May 
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26,  1922.)     Judgment  and  order  mianimoaely 
affirmed,  with  costs.    No  opinion. 


Samuel  LEVY  et  al.  ▼.  CARL  BONWIT, 
Inc.,  and  another.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  9,  1922.) 
Application  denied,  with  $10  costs  and  stay  va- 
cated.   Order  sii;ned. 


Bernard  liETT,  an  inft.,  etc.,  y.  Isidor  NA- 
THAN. (Supreme  Oourt,  Appellate  Division, 
First  Department.  <  June  9,  1922.)  Motion  to 
dismiss  appeal  denied,  witiiout  costs.  Order 
filed. 


Victor  LEVY  v.  Isidor  NATHAN.    (Supreme 
.  Court.  Appellate  Division,   First  Department. 
June  9.  1922.)     Motion  to  dismiss  appeal  de- 
nied, without  costs.     Order  filed. 


Joseph  LEVY  and  another,  Respts.,  v.  U.  8. 
INDUSTRIAI^  ALCOHOIi  CO.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  26,  1922.)  Order  affirmed,  witli 
$10  costs  and  disbursements;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  or- 
der.   No  opinion.    Settle  order  on  notice. 


Jos^jbh  LEVY  and  another  ▼.  TJ.  S.  INDUS- 
TRIAL ALCOHOL  CO.  (Supreme  Court,  Ap- 
Jellate  Division,  First  Denartment  June  23, 
922.)  Motion  denied,  with  $10  costa.  Order 
filed. 


Wilford  Ebenezer  LEWIN  y.  Agnes  Eliza 
LEWIN.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


Emily  M.  LEWIS,  respondent,  v.  James 
SMITH,  appellant.  (Supreme  Court,  Appellate 
Division,  Third  Department.  May  24,  1922.) 
Order  unanimously  affirmed,  with  costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  George  LEWKOWITZ,  respondent,  v.  Pin- 
cus  COmEN,  employer,  noninsurer,  appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  Id,  1922.)  Award  reversed, 
with  costs  against  the  State  Industrial  Board, 
and  claim  remitted  for  further  consideration, 
upon  the  ground  that  the  employer  was  not 
given  a  fair  hearing  by  the  referee.  The  referee 
seems  to  have  acted  arbitrarily,  both  in  the 
conduct  of  the  hearing  and  in  the  matter  of 
fixing  the  average  weekly  wage  of  the  claimant. 
All  concur. 


Moms  UEBDjraAUM,  an  inft,  etc,  Respt, 
v.  Max  MJSNICK,  Applt  (SuprwnS  Courts 
Appellate  Division,  First  Department.  June  2, 
1922.)  Appeal  from  Supreme  Court  New  York 
County.  Action  by  Morris  Lieberbaum,  an  in- 
fant, etc.,  against  Max  Resnick.  From  an  or- 
der of  the  Supreme  Court,  granting  an  applica- 
tion for  examination  of  defendant  before  trial 
in  a  negligence  case,  defendant  appeals.  Re- 
versed, and  motion  denied. 

CLARKE,  P.  J.  THIs  is  an  action  brought 
to  recover  damages  alleged  to  have  been  caused 
by  the  negligence  of  t£e  defendant  who  was 
driving  an  automobile  owned  by  him  when  it 
collided  with  and  ran  over  the  plaintiff.  The 
answer  admits  the  ownership  and  control  of 
the  automobile  at  the  time  of  the  accident  The 
order  provides  for  a  general  examination  be- 
fore tnal  of  the  defendant  For  the  reasons 
stated  in  the  opinion  in  Beryl  Shaw  v.  Samley 
Really  Co ,  Inc..  201  App.  Div.  433,  104  N.  Y. 
Sup  p.  531,  handed  down  herewith,  th«  order 
appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.    All  concur. 

In  the  matter  of  the  claim  of  Thomas 
LIMONE  for  compensation  under  the  Work- 
men's Compensation  Law,  respondent  ▼.  AT- 
LAS CAN  CO.,  employer,  and  The  Trmvelers 
Insurance  Company,  iuaurance  carrier,  appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department  July  6,  1922.)  Award  re- 
versed, and  matter  remitted  to  the  State  Indus- 
trial Board,  to  compute  the  compensation  under 
subdivision  3  of  section  14  of  the  Compensa- 
tion Law  (<>msol.  Laws,  c.  07),  with  oosts  to 
abide  the  event.    All  concur. 


Theodore  LOBODYNSKI  v.  THIRD  AVE- 
NUE RAILROAD  COMPANY.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1922.)     Motion  granted.    Order  filed. 


James  P.  LOGAN  et  al.  v.  UNITED  INTER- 
BSTS,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  9,  1922.)  Ap- 
plication granted.     Order  signed. 


In  re  SUMMARY  PROCEEDINGS.  Frank 
E.  LONAS,  respondent,  v.  Bame  SILVER,  ap- 
pellant (Supreme  Court  Appellate  Division. 
Second  Department.  May  26,  1922.)  Motion 
for  stay  denied,  without  costs. 


Herbert  A.  LONG,  Respt,  ▼.  KLEAN  MAID 
PRODUCTS  CO..  Applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  24, 
1922.)  Judgment  and  order  affirmed,  with  oosta. 
All  oonour. 


James  L0NGA(3RE,  an  infant  by  Frederick 
V.  D.  Longacre,  his  guardian  ad  litem,  respond- 
ent, V.  YONKfeRS  RAILROAD  CJOMPANY. 
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appellant  (Supreme  Oourt,  Appellate  Dirision, 
Second  Department.  July  21,  1922.)  Judg- 
ment and  order  reversed  upon  the  law,  and  com- 
plaint unanimottslsr  dismissed,  with  costs.  We 
are  of  opinion  that  the  evidence  does  not  present 
a  case  which  justifies  a  verdict  that  the  defend- 
ant was  negligent  See,  also,  101  App.  Dlv. 
770,  182  N.  X.  Supp.  373. 


Charles  E.  LORD  and  Kenneth  Lord,  eo- 
partners,  etc.,  appellants,  v.  Harry  BERN- 
STEIN and  Samuel  Du  Bois,  etc.,  respondent 
{Supreme  Court,  Appellate  Division,  Second  De- 
partment May  12,  1922.)  PlaintiiEs  are  en- 
titled to  an  examination  with  respect  to  the  de- 
fendants' affirmative  defence  of  cancellation. 
Schweinburg  v.  Altman,  131  App.  Div.  795,  116 
N.  Y.  Supp.  818;  Oshinsky  v.  Gumberg,  188 
App.  Div.  23,  176  N.  Y.  Supp.  406.  The  order 
Is  therefore  modified,  by  striking  therefrom  the 
paragraph  marked  (4),  and,  as  modified,  affirm- 
ed, without  costs.  No  opinion.  Blackmar,  P. 
J.,  and  Rich,  Kelly,  Jaycox,  and  Young,  JJ., 
concur. 


LORD  CONSTRUCTION  COMPANY  ▼. 
William  K.  ROSS  and  another.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  23,  1922.)  Motion  to  dismiss  appeal  de- 
nied, without  costs.    Order  filed. 


LOUIS  HAMMER  &  CO.,  Inc.,  v.  SUPE- 
RIOR GARMENT  CO..  Inc.  (Supreme  0)urt, 
Appellate  Division,  First  Department  May  12. 
1922.)  Application  denied,  with  $10  cosU,  and 
stay  vacated.    Order  signed. 


John  D.  I/)WN,  appellant  t.  Benson  R. 
FROST  and  Warren  H.  Closs,  as  executors, 
etc.,  of  Joseph  Amett,  deceased,  resi>ondcnts. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. April  20,  1922.)  Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 


Urban  LUECHINGER,  an  infant  by  Jacob 
Luechinger,  his  guardian  ad  litem,  respondent, 
V.  Otto  BICHHAMMER,  appellant,  and  Kil- 
ian  Reuther,  defendant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  July  21, 
1922.)  Judgment  and  order  reversed  on  the  law, 
and  complaint  dismissed,  without  costs  in  this 
court,  on  the  ground  that  defendant  Reuther 
acted  beyond  the  scope  of  his  employment  when 
he  directed  plaintiff  to  whip  up  the  team  of 
horses  attached  to  the  mowing  machine.  Black- 
mar.  P.  J.,  and  Rich,  Kelly,  Jaycox,  and  Kelby. 
JJ.,  concur. 


Joseph  F.  O.  LUHAN  v.  Charles  SLAVIK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  23,  1922.)  Motion  dismissed, 
with  $10  costs.     Order  filed. 


In  the  Matter  of  the  Application  of  Ant<^- 
ette  E.  A.  K.  LUKASZEWSKI  for  admission 
to  the  bar.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Departm^t  June  30,  1922.) 
Application  for  admission  to  the  bar  denied. 


Mildred  LUNDBERG,  respondent  y.  Henry 
LUNDBERG,  appellant.  Appeal  No.  1.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. April  28,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Jaycox,  Manning,  and 
Kelby.  JJ.,  concur.  Rich,  J.,  votes  to  reduce 
the  alimouy  to  $50  per  week  in  accordance  with 
the  report  of  the  referee. 


Mildred  LUNDBERG,  respondent  v.  Heniy 
LUNDBERG,  appellant  Appeal  No.  2.  (Su- 
preme Court  Appellate  IMvision,  Second  De- 
partment April  28,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  Manning, 
and  Kelby,  JJ^  concur. 


Mildred  LUNDBERG,  appellant  v.  Henry 
LUNDBERG,  respondent.  Appeal  No.  3.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  28,  1922.)  Order,  in  so  far 
as  appealed  from,  affirmed,  without  costs.  No 
opimon.  Blackmar,  P.  J.,  and  Rich,  Jaycox» 
Manning,  and  Kelby,  JJ.,  concur. 


LUSONRAY  HOLDING  CO.,  Inc.,  Applt,  T. 
CITY  OF  NEW  YORK,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1922.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  petition  of  Susan  LUTZ 
for  the  appointment  of  a  committee  of  the  per- 
son  and  property  of  Elizabeth  J.  B.  BJ^fJTB^  an 
incompetent  person.  Susan  Lutz,  appellant; 
American  Trust  Company,  committee,  etc.,  re? 
spondent  (Supreme  Court,  Appellate  Division, 
Second  Department  June  29,  1922.)  Motion 
for  stay  denied,  without  costs.  Blackmar,  P. 
J.,  not  voting. 


Leonidas  LYMPBRIAS  ▼.  Alex  PHOTOS  et 
aL  (Supreme  Court,  Appellate  Division,  First 
Department.  June  23,  1922.)  Motion  denied, 
with  $10  costs,  and  stay  vacated.    Order  filed. 


Winifred  V.  LYNCH,  respondent  ▼.  Alexan- 
der H.  FIGGB,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  April 
20,  1922.)  Motion  to  resettle  order  and  for 
reargument,  or  for  leave  to  appeal  to  the  Court 
of  Appeals,  denied,  without  costs. 
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Catherine  LYNOTT,  as  adm'x.  eta,  of  Peter 
Lynott,  deceased,  Respt.,  t.  QRQAT  i:iA£:BS 
TRANSIT  CORPORATION,  Applt.  (Supreme 
Court,  Appellate  Diyieion,  Fourth  Department* 
June  80,  1922.)  Order  denying  motion  to  cor* 
rect  judgment  in  respect  to  interest  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  AU  concur.  See, 
also,  —  App.  DlT.  — ,  195  N.  T.  Supp.  18. 


MACBEAN  &  HUERSTBL,  Inc.,  respondent, 
y.  WYKAGYL  CONSTRUCTION  COMPANY, 
Inc.,  appellant  (Supreme  Court,  Appelate  Di- 
vision, Second  Department  June  29,  1922.) 
Motion  to  dismiss  appeal  denied,  on  condition 
that  appellant  perfect  the  appeal  for  the  Oc- 
tober term  (for  which  term  this  case  is  set 
down)  and  be  ready  for  argument  when  reach- 
ed; otherwise,  motion  granted,  with  $10  costs. 
Young,  J.»  not  voting. 


In  the  Matter  of  James  J.  McCABB^eceased; 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  12»  1922.)  Motion  granted. 
Order  filed. 


James  McCABE,  respondent,  y.  TURNER  A 
BLANCHARD,  Inc.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  29,  1922.)  Judgment  and  order  unani- 
mously affirmed,  with  coats.  No  opinion.  See, 
also,  197  App.  Div.  859, 189  N.  Y.  Supp.  842. 


James  McCABE,  respondent,  y.  TURNER  & 
BLANCHARD,  Inc.,  appellant  (Supreme 
Court  Appellate  Division.  Second  Department. 
July  22,  1922.)  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied.  Stay  granted, 
to  enable  appellant  to  apply  to  the  Court  of 
Appeals  for  leave  to  appeal  to  that  court 


John  P.  McCarthy  v.  krebs  pigment 

&  CHEMICAL  CO.  (Supreme  Court  Appel- 
late Division^  First  Department.  June  23, 
1922.)     Apphcation  granted.     Order  signed. 


John  McCAULEY  v.  "Joseph"  FRAWLEY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  12,  1922.)  Application  denied. 
Order  signed. 


Amelia  J.  McCORMACK,  Respt,  v.  George 
R.  McCORMACK,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
10,  1922.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


Peter  McCORMICK,  an  inft.,  etc.,  Respt.,  y. 
NEW  YORK  HERALD  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 


Mi^  5,  1922.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  No  opinion.  Dowling  and 
Page,  JJ.,  dissenting,  and  voting  for  affirmance. 
Order  filed. 


George  F.  McCOY  v.  ERIE  FOROB  COM- 
PANY, impld.,  etc.  (Supreme  Court  Appellate 
Division,  First  Department  June  23,  1922.) 
Motion  granted,  and  question  certified.  Order 
filed. 


Jessie  M.  McCURDY,  plaintiff,  y.  Max  LEVY 
et  al.,  defendants,  Howard  O.  Patterson,  re- 
ceiver-respondent, and  David  J.  Kats  et  al, 
appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  Mdj  12, 1022.)  Or- 
der modified,  so  as  to  direct  payment  of  the 
amount  fixed  as  the  reasonable  value  of  the 
use  and  occupation  of  the  premises  from  Janu- 
ary 11,  1921,  and,  as  so  modified,  afiirmed, 
without  costs,  upon  authority  of  Olive  v.  Levy, 
201  App.  Div.  262,  IM  N.  Y.  Supp.  88,  decided 
herewith.  Blackmar,  P.  J.,  and  Ridi,  Jay- 
cox,  Maiming,  and  Kelby,  JJ.,  concur. 


Marjorie  McGBB,  respondent*  y.  WiDtem  F. 
McGEE,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  21, 
1922.)  Order  affirmed,  with  SIO  coats  and  dis- 
bursements. No  opinion.  Badunar.  P.  J.,  and 
Kelly,  Jaycoz,  Kelby,  and  Young,  JJ.,  concur. 


Francis  B.  McGRAW,  by  guardian  ad  litem, 
Plff.,  V.  Joseph  ROSENTHAL,  Deft  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  17,  1922.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


Harriet  M.  McGUHlE.  respondent*  T.  Doug- 
las H.  COOKE^  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  July 
21,  1922.)  Judgment  and  order  of  the  City 
Court  of  New  Kochelle  reversed  on  the  law, 
and  a  new  trial  ordered,  with  costs  to  abide  the 
event,  upon  the  ^ound  that  it  was  error  to 
exclude  the  questions  asked  the  landlord  npon 
cross-examination,  bearing  upon  th»  aood  faith 
of  the  landlord's  contention  that  she  desired  to 
recover  possession  of  said  premises  for  the  im- 
mediate and  personal  occupancy  by  herself  and 
her  family.  Blackmar,  P.  J.,  and  Rich,  KeOy, 
Jaycox,  and  Young,  Jj.,  concur. 


John  W.  McKECHNEY,  Respt,  T.  William 
HARVEY,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  24, 
1922.)  Order  affirmed,  with  costs.  All  con- 
cur. 


Margaret  McKEEVER,  an  infant,  by  EDea 
McKeever,  her  guardian  ad  litem,  respondent 
V.  Fred  PARISB  and  Peter  J.  Parise.  appel* 
lants.      (Supreme    Court   Appellate   Diviaon* 
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Second  Department.     May  26,  1022:)     Jnd^ 

ment    and   order   tmanimoualy   affirmedi   with 
costs.    No  opinion. 


Walter  J.  McMANUS,  Reapt.,  T.  Joseph 
FALVO  and  one,  Applts.  (Sopreme  Court, 
Appellate  Division.  Fourth  Department  May 
24,  1922.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


(194N.T.&) 


In  the  matter  of  the  claim  of  J.  J.  McNA- 
MARA  for  compensation  under  the  Workmen*8 
Compensation  Law.  claimant,  respondent,  ▼. 
NEW  YOBK  STATE  RAILWAYS,  employer 
and  self -insurer,  appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  Mur 
10|  1922.)  Award  un^imously  affirmed,  with 
costs.  Order  affirmed  2S»  N.  T.  681,  135  N.  E. 
968. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  by 
Margaret  McNEIL  for  the  death  of  Frank  Mcr 
Neil,  respondent  ▼.  CARSO  PAPER  COM- 
PANY, employer,  and  Utica  Mutual  Insurance 
Company,  insurance  carrier,  appellantB.  (Su- 
preme Covatf  Appellate  Division,  Third  De- 
partment. May  16,  1922.)  Motion  granted, 
unless,  within  30  days,  the  appellants  perfect 
appeal,  in  which  event  motion  is  deni^ 


John  P.  MacNUMT,  Applt,  y.  CARNEGIE 
STEEL  COMPANY,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 


M  V.  McQUIGG,  Respt,  r.  James  F.  AL- 
LEN, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  9,  1922.)  Or- 
der modified,  by  striking  out  the  provisions 
which  permit  an  ezaminanon  as  to  the  defenses 
and  as  counterclaim,  and,  as  so  modified,  af- 
firmed, with  $10  costs  and  disbursements  to 
appellant;  the  date  for  the  examination  to  pro* 
ceed  to  be  fixed  in  the  order.  No  opinion.  Set- 
tle order  on  notice. 


In  the  matter  of  Hugh  A.  McTERNAN,  an 
attorney.  (Supreme  Court  Appellate  Division, 
Second  Department  April  20,  1922.)  Mo- 
tion for  reinstatement  granted. 


Lawrence  F.  MAHER,  respondent  v.  Harry 
DOLAN,  appellant.  (Supreme  Court,  Appel- 
late Dtrision,  Second  Department  May  6, 
1922.)  Motion  for  leave  to  appeal  to  the  Ap- 
pellate Division  denied,  without  prejudice  to  an 
application,  to  be  made  to  the  Appellate  Term, 
to  vacatid  the  order  dismissing  the  appeal.    For 


the  purpose  of  making  sucii  motion,  the  stay  is 
continued  to  and  including  the  10th  day  of 
May,  1922.  

WiUiam  H.  MAHON,  Respt,  t.  Sigmund  OR- 
BACH,  Applt.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  June  23,  1922.) 
Judfrment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


WilUam  H.  MAHON  v.  Sigmund  ORBACH. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  14,  1922.)  Motion  denied, 
with  $10  costs.     Order  filed. 


William  O.  MAHON,  appellant  ▼.  Edward  J. 
RALEIGH,  respondent.  FSupreme  CSourt  Ap- 
pellate Division,  Second  Department  May  6, 
1922.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


MAINE  LUMBER  COMPANY,  Ltd.,  Applt. 
V.  MARYLAND  CASUALTY  COMPANY, 
Impld^  etc..  Resist  (Supreme  Court  Appel- 
late Division,  First  Department  June  23, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Henry  MANDEL  v.  GUARDIAN  HOLDING 
CO.,  Inc.,  and  another.     (Supreme  Court  Ap- 

Jellate  Division,  First  Department     May  12, 
922.)     Motion  denied,  with  $10  costs.    Order 
filed. 


Jacob  MANOWrrZ  v.  Samuel  MAC3H0VBR 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department  July  14,  1922.)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


MANPORT  REALTY  CORPORATION  v. 
224-232  WE>ST  THIRTIETH  STREBCP 
REALTY  CORPORATION.  (Supreme  Court, 
AppeUate  Division,  First  Department  June 
23,  1922.)  Motion  to  dismiss  appeal  granted, 
with  $10  cosU.    Order  filed. 


Louis  MANTEGAZZA,  as  Adm'r,  etc.,  Applt, 
V.  Mary  E.  POWERS  et  aL,  Indiv.  and  as 
Bx'xs,  etc.  Respts.  (Supreme  Court  Appel- 
late Division,  First  Department  June  16, 
1922.)  Order  affirmed,  with  costs.  No  opin- 
ion.   Order  ffled. 


Catherine  MARA,  plaintiiT,  t.  LEBANON 
TERRACE  BUILDERS,  Inc.,  et  al.,  defend- 
ants, and  Henry  C.  Rose,  appellant.  Actions 
1  and  2.  John  E.  L.  BEAiLS,  plaintiff,  v. 
SAME.  Actions  1  and  2.  Appeal  No.  1.  (Su- 
preme Court  Appellate  Division,  Second  Depart- 
ment   June  29,  1922.)     Order  of  the  County 
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Court  of  Queens  Coimt7f  Tacatiiiff  previous  or- 
der obtained  ez  parte,  affirmed^  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar* 
P.  J.,  and  Rich,  Kelly,  Jaycox,  and  Young,  JJ., 
concur. 


Catherine  MARA,  plaintifiP,  ▼.  I/HBANON 
TERRACE  BUILDERS,  Inc.,  et  aL,  defend- 
ants, and  Henry  C.  Rose,  appellant  Actions  1 
and  2.  John  E.  L.  REALS,  plaintiflf,  ▼.  SAME. 
Actions  1  and  2.  Appeal  No.  2.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  29,  1922.)  Order  of  the  County  Court 
of  Queens  County,  denying  the  application  of 
defendant  Rose  for  payment  of  moneys  in  re- 
ceiver's hands,  affirmed,  with  $10  cost?  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J , 
and  Rich,  Kelly,  Jaycoz,  and  Young,  JJ.,  concur. 


Catherine  MARA,  plaintiff,  r.  LEBANON 
TERRACE  BUILDERS,  Inc.,  et.  al.,  defend- 
ants, and  Henry  C.  Rose,  appellant.  Actions 
1  and  2.  John  E.  L.  REALS,  plaintiff,  ▼.  SAME. 
Actions  1  and  2.  Appeal  No.  1.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  22,  1922.)  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  without  costs. 


Catherine  MARA,  plaintiff,  y.  LEBANON 
TERRACE  BUILDERS,  Inc.,  et  aL,  defend- 
ants, and  Henry  C.  Rose,  appellant.  Actions 
1  and  2.  John  E.  L.  REALS,  plaintiff,  v. 
SAME.  Actions  1  and  2.  Appeal  No.  2.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  22,  1922.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  with- 
out costs. 


In  the  matter  of  the  claim  of  Elizabeth  MAR- 
CHESE  for  compensation  under  the  Workmen's 
Compensation  Law  for  accidental  personal  in- 
juries to  James  Marchcse,  deceased,  reRpondent, 
V.  POSTAL  TELEGRAPH-CABLE  COM- 
PANY, employer  and  self-insurer,  appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  16.  1922.)  Award  reversed, 
and  daim  dismissed,  with  costs  against  the 
State  Industrial  Board,  on  the  ground  that  the 
claim  is  unsupported  by  legal  evidence  of  an 
accidental  Injury  arising  out  of  and  in  the 
course  of  the  employment.    All  concur. 


Cora  Everett  MARBES,  Applt.,  v.  SAUCER- 
TIES  &  NEW  YORK  STEAMBOAT  COM- 
PANY, Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  23,  1922.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


Joseph  J.  MARGOLIN,  Respt,  v.  Morris 
WEINER,  Applt.  •  (Supreme  Court,  Appellate 
Division,  First  Department.  Mav  26,  ,1922.) 
Order  modified,  by  striking  from  the  notice  for 
the  examination  the  item  numbered  5,  and,  as 


so  modified,  affirmed,  widioat  costs;  the  date 
for  the  examination  to  proceed  to  be  fixed  in  the 
order.    No  opinion.    Settle  order  on  notice. 


Robert  O.  BfABKS,  Bespt.,  y.  FEDBRAL 
FELTING  00,»  Applt  (Supreme  Coort,  Ap- 
pellate Division,  First  Department.  May  12, 
1922.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  fl^ranted,  with  $10  oosts. 
No  opinion.    Order  filed.  • 


Frederic  B.  MARSELL,  appellant,  ▼.  Samuel 
Evans  MAIRES,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jane 
9,  1922.)  Motion  to  dismiss  appeal  denied,  with- 
out  costs. 


In  the  matter  of  the  daim  of  John  H. 
MARSH  for  compensation  under  the  Work- 
men's Compensation  Law,  respondent,  v.  GEN- 
ERAL ELECTRIC  COMPANY,  appelant. 
(Supreme  Court,  Appellate  Division,  Tturd  De- 
partment July  6,  1922.}  Award  nnnnimonsly 
affirmed,  with  costs  in  favor  of  the  State  In* 
dustrial  Board. 


Harold  MARZ,  an  infant,  by  Charles  Mars, 
his  guardian  ad  litem,  respondent,  v.  Philip 
DIETZ,  appellant.  (Supreme  CJourt,  Appellate 
Division,  Second  Department.  June  29,  1922.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Charles  MARZ,  respondent,  v.  Philip  DIETZ, 
appellant.    (Supreme  0>urt,  Appellate  Division, 
Second  Department.     June  29,  1922.)     Ju' 
ment    and    order    unanimously    affirmed. 
No  opinion. 


lode- 
with 


Russell  MASKELL,  appellant,  t.  ERIE 
RAILROAD  COMPANY,  respondent.  (Su- 
preme Court,  Appellate  Division,  Seoond  De- 
partment. June  16,  1922.)  Order  modified,  by 
directing  the  derk  to  tax  mileage  for  each  day's 
attendance  of  defendant's  witnesses  who  were 
present  at  court  on  September  14, 10,  December 
8,  and  December  14,  1921,  and,  as  so  modified, 
affirmed,  without  costs.  No  opinion.  Black- 
mar,  P.  J.,  and  Rich,  Kelly,  Jaycox,  and  Young, 
JJ.,  concur. 


Sophie  MATE^^SON  respondent,  v.  Joseph 
L.  FBINSTEIN,  appellant.  (Supreme  Court 
Appellate  Division,  Third  Department.  May 
24.  1922.)  Judgment  and  order  unanimously 
affirmed,  with  costs. 


John  MAZUKIEWIC2  respondent,  v.  HAN- 
OVER NATIONAL  BANK  OF  THE  CITY 
OF  NBW  YORK,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
29,  1922.)     Order  affirmed,  with  $10  costs  and 
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dubaraementB.  No  opinion.  Blackmar,  P.  J^ 
and  Rich,  Kelly,  Jayooz,  and  Young,  JJ.,  con- 
cur. 


Bernard  MEOHLEIR  and  another,  appellants, 
▼.  Frank  DEHN  and  another,  respondents. 
(Supreme  Ck>urt,  Appellate  Diyision.  Second  De- 
partment. June  9,  1922.)  Motion  to  dismiss 
appeal  denied,  without  costs.  The  exhibits  are 
not  necessary  for  settlement  of  a  proposed  case 
on  appeal.  If  the  respondents  desire  to  retain 
possession  of  their  exhibits,  they  should  fumLsh 
copies  thereof  to  the  app^lants.  The  proposed 
case  on  appeal  should  be  served  within  10  days, 
and  copies  of  the  exhibits  furnished  in  the  same 
time.    Settle  order  before  Mr.  Justice  Jayoox. 


In  the  Matter  of  Andrew  P,  MEBHAN  ▼. 
Henry  D.  SAYRE,  as  Industrial  Commission- 
er, etc.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  23,  1022.)  Motion 
denied,  without  costs.    Order  filed. 


Jacob  MEHRI/UST  et  al.,  as  Ex'rs  and 
Trustees,  etc.,  v.  Frederick  LESSER.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  14,  1922.)  Motion  denied,  with  $10 
costs,  and  stay  vacated.    Order  filed. 


Isaac  MEISTBR  ▼.  Maria  CTJRBY.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment. May  12,  1922.)  Application  denied,  with 
$10  costs,  and  stay  vacated.    Order  signed. 


In  the  matter  of  the  application  of  Adele 
MELLOR,  respondent,  for  a  writ  of  habeas 
corpus,  etc.,  ▼.  Mary  HlNKLiEY,  Superintends 
cnt  of  the  New  York  Training  School  for  Girls 
at  Hudson,  N.  Y.,  appellant.  (Supreme  Ckiurt, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Order  reversed,  and  writ  dismissed, 
on  the  ground  that  the  petition  was  insufS:- 
ciont  to  warrant  the  issuance  of  the  writ  No 
opinion.  Blackmar.  P.  J.,  and  Rich,  Kelly,  Jay- 
cox,  and  Young,  J  J.,  concur.  See,  also,  200. 
Ai>p.  Diy.  619,  194  ^^.  Y.  Supp.  732. 


METROPOLITAN  ELECTRIC  MANtTFAC- 
TTJRING  COMPANY,  respondent,  v.  HER- 
CULES ELECTRIC  STEEL  CORPORA- 
TION, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  21,  1922.) 
Judgment  and  order  reversed  upon  the  law,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event.  We  think  it  was  prejudicial  error  to  ex- 
clude evidence  of  the  market  value  of  the  mer- 
chandise in  question  during  the  time  between 
delivery  and  the  giving  of  notice  of  the  alleged 
defects.  Blackmar,  p.  J.,  and  Rich,  Kelly,  Jay- 
eox,  and  Young,  JJ.,  concur. 


William   METZGER,   Respt,   v.   CITY   OF 
BUFFALO  et  al.,  Applts.     (Supreme  Court, 


AppeUate  Division,  Fourth  Dmartment  May 
24«  1922.)  Appeal  dismissed,  without  costs,  up- 
on stipulation  filed. 


M.  FRANK  SONS  &  COMPANY,  Inc.,  ap- 
pellant,  v.  Samuel  A.  NEIDICH,  respondentt 
and  others,  defendants.  (Supreme  CTourt,  A^ 
nellate  Division,  Second  Department  May  25, 
1922.)  Order  denying  motion  to  strike  out  mat- 
ter in  the  answer  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar,  P.  J., 
and  Kelly,  Manning,  Kelby,  and  Young,  JJ., 
concur. 


Eddie  MIl4i;BR,  Respt,  y.  Edward  KRATTS, 
Applt.  (Supreme  Court,  Appelate  Divisioot 
Fourth  Department.  May  8,  1922.>  Motion 
to  dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  papers  and  print  briefs 
and  pay  to  respondent's  atto^e/  $10  by  May 
5th,  and  be  ready  to  aigue  appeal  as  soon  there- 
after as  reached. 


Eddie  MILLER^  Respt,  v.  Edward  V. 
KRATTS.  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  24,  1922.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  ^ranted,  upon  condition  that 
the  defendant  shall,  within  10  days,  ^ay  to 
plaintiff  the  disbursements  as  taxed  in  the 
judgment  and  $10  costs;  otherwise,  the  order 
IS  affirmed,  with  $10  costs  and  disbursements* 
Heift  on  its  face  the  contract  was  not  a  con- 
ditional sale  of  the  cows  mentioned  therein. 
See  Personal  Property  Law  (Consol.  Laws,  c. 
41)  S§  60,  82,  92,  and  100;  Sanitary  Carpet 
Cleaner  v.  Reed  Mfg.  Co.,  159  App.  Div.  687, 
145  N.  Y.  Supp.  218.    AU  copcur. 


Linda  MILLER  v.  Paul  PRAGER  and  an- 
other, defts.,  imphl.  with  Black  &  White  & 
Town  Taxis,  Inc,  and  another,  Applts.  (Su- 
preme Court,  AppeUate  Division,  First  De- 
partment June  9^  1922.)  Motion  to  dismiss 
appeal  granted,  ^ith  $10  costs,  unless  appel- 
lants comply  with  terms  of  order.    Order  filed. 


MILLER  BROS.  HAT  CO.,  Inc.,  Applt,  T. 
A.  D.  SMITH  SONS  CO.,  a  foreign  corpora- 
tion, Respt  (Supreme  0)urt,  Aopellate  Divi- 
sion, First  Department  June  23,  1922.)  Or- 
der modified,  by  striking  out  the  requirement  for 
a  bill  of  particulars  as  to  item  numbered  "II," 
and,  as  so  modified,  a£9rmed,  without  costs.  No 
opinion.  Order  filed. 


William  M.  MILLS,  respondent  ▼.  William 
M.  MILLS  as  executor,  etc..  and  others,  defend- 
ants, and  Mary  E.  BISHOP  and  others,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  April  20,  1922.)  Judg- 
ment of  the  County  Court  of  Suffolk  Coun^ 
unanimously  affirmed,  with  costs.    No  opinion* 
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Samuel  MINASI,  appellant,  ▼.  Julian  A. 
MENDRYS,  respondent.  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department  May  26, 
1922.)  Motion  to  dismiss  appeal  granted,  with 
110  costs. 

Isidar  MINTZ,  Respt,  y.  William  MINTZ, 
Applt  (Supreme  CSourt,  Appellate  Division, 
First  Department.  May  26,  1922.)  Appeal 
from  Supreme  Court,  New  York  (bounty.  Ac- 
tion by  IsidoF  Mintz  against  William  Mintz. 
From  an  order  appointing  a  receiver  of  copart- 
nership assets,  and  enjoininsr  defendant  pen- 
dente lite  from  removing  or  disposing  of  part- 
nership property,  or  interfering  with  the  re- 
ceiver in  the  continuance  of  the  business,  de- 
fendant appeals,  and  moves  for  an  order  stay- 
ing proceedings  by  the  receiver  pending  the  ap- 
peal.   Order  affirmed  in  part. 

PER  CURIAM.  It  having  been  made  to  ap- 
pear to  the  court,  upon  the  application  for  a 
stay  pending  the  appeal  from  the  order  appoin^ 
ing  a  receiver  herein,  that,  upon  the  objections 
made  to  the  personality  of  the  receiver,  the 
Special  Term  has  entered  an  order  on  consent 
appointing  a  receiver  acceptable  to  both  par- 
ties, the  stay  heretofore  granted  is  vacated,  and 
the  order  appealed  from  affirmed,  in  so  far  as 
it  determined  that  a  receiver  should  be  appoint- 
ed and  provided  for  the  incidental  duties  and 
the  necessary  injunctions  to  make  such  order 
efitective.    Settle  order  on  notice. 


Ralph  S.  MIRANTZ  v.  FEDERAL  HAT 
WORKS.  Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  9,  1922.)  Ap- 
plication denied,  with  $10  costs,  and  stay  ya- 
cated.    Order  si^ed. 


In  the  matter  of  the  application  of  Robie 
Lawton  MITCHELL,  for  admission  to  the  bar 
(from  the  state  of  Montana).  (Supreme  Court, 
Appellate  Division.  Second  Department.  July 
22,  1922.)  Application  granted  and  order 
signed. 

MITSUI  &  CO.,  Ltd.,  Respt.,  ▼.  GERSETA 
CORPORATION,  Applt.    (Supreme  Court,  Ap- 

?€llate  Division,  First  Department.     June  30, 
922.)     Judgment    affirmed,    with    costs.     No 
opinion.    Order  filed. 


MITSUI  &  CO.,  Ud.,  v.  GERSETA  COR- 
PORATION. (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  14, 1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  William  F.  MITTBNDORF, 
Deceased.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  5.  1922.)  Order 
reversed,  and  proceeding  remitted  to  Surrogate's 
Court,  on  the  authority  of  Matter  of  Gibert*s 
Estate,  176  App.  Div.  850,  163  N.  Y.  Supp. 
974.    Settle  order  on  notice. 


Jacques  J.  MODIANO,  Respt,  T.  COLUM- 
BIA TRUST  COMPANT,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  6,  1922.)  Judgment -affirmed,  with  costs. 
No  opinion.    Order  filed. 


Jacques  J.  MODIANO  t.  COLUMBIA 
TRUST  CO.  (Supreme  Court,  AppeUate  Divi- 
sion, First  Department  May  26,  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Fred  L.  MOESEL,  respondent  y.  PBNA  ft 
CKjMPANY,  Inc.,  appellant  (Supreme  Court 
Appellate  revision,  Second  Department  April 
20,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar,  P.  J., 
and  Rich,  Manning,  and  E^by,  JJ.,  concnr. 
Jaycoz,  J.,  dissents. 


Adele  Bloss  MONTFORT  v.  Frederick  D. 
MONTFORT.  (Supreme  CJourt  Appellate  Di- 
vision, First  Department  Jane  9,  1922.)  Mo- 
tion granted.    Order  filed. 


Richard  M.  MONTGOMERY  r.  Sofie  LANS 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  June  9,  1922.)  Applica- 
tion denied,  with  $10  costs,  and  wtaj  vacated. 
Order  signed. 

Edmund  J.  MOONEY,  Applt,  v.  Thomas 
DOUD,  Respt  (Supreme  Court,  Appelate  Di- 
vision, Fourth  Department  May  25,  1922.) 
Order  affirmed,  with  costs.    All  concur. 


In  the  Matter  of  the  Application  of  '^T^HIIlam 
B.  MOORE  for  a  writ  of  Habeas  Corpus.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Motion  granted  for 
stay  until  the  first  day  of  the  September  term 
of  this  court,  on  which  day  the  appellant  must 
be  ready  for  argument 


Homer  MOORE,  respondent  ▼.  M.  P.  SMITH 
&  SONS  COMPANY,  INC.,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. June  29,  1922.)  Order  aflirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kelhj, 
and  Young,  JJ.,  concur. 


Matthew  J.  MOORE,  appellant  ▼.  R.  MAR- 
TENS &  COMPANY,  Inc.,  respondent  (Su- 
preme Court,  Apoellate  Division,  Second  De- 
partment June  29,  1922.)  This  court  cannot 
exercise  its  discretion  to  extend  the  time  of 
appellants  in  default  unless  they  show  merit 
in  their  appeals,  as  required  by  rule  12.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costSi 
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Second  Department.    June  9,  1922.) 
for  reargtunent  denied,  with  $10  costs. 


Sylyester  MOORJS,  by  his  guardian  ad  litem, 
Matthew  J.  Moore,  appellant,  ▼.  B.  MARTENS 
&  COMPANY,  Inc..  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  29,  1922.)  This  court  cannot  exercise  its 
discretion  to  extend  the  time  of  appellants  in 
default,  unless  thev  show  merit  in  their  ap- 
peals, as  required  by  rule  12.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  with  leave 
to  move  to  reinstate  the  appeal  upon  payment 
of  said  costs  and  compliance  with  rule  12. 


In  the  matter  of  the  petition  of  Jennie  E. 
MORRISON  to  prove  the  last  WILL  and  testa- 
ment of  Emma  L.  Jones  DARROW,  etc..  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department  July  22.  1922.)  Decree 
of  the  Surrogate's  Court  of  Eangs  County,  ren- 
dered on  the  17th  day  of  December,  1920,  ad- 
mitting the  will  of  Mrs.  Emma  L.  Jones  Darrow 
to  probate,  affirmed,  with  costs  to  the  legatees 
payable  out  of  the  estate.  No  opinion.  Black- 
mar,  P.  J.,  and  Rich,  Kelly,  Kelby,  and  Young, 
JJ.,  concus.  

David  MORRISON,  an  infant,  by  Mary  Mor- 
rison, his  guardian  aa  litem,  respondent,  v.  ED- 
ISON ELECTRIC  ILLUMINATING  COMPA- 
NY of  Brooklyn,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
21,  1922.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 


Edwin  C.  MORSCH,  respondent,  ▼.  Morris  S. 
8CH0ENBAUM,  appellant,  and  Joseph  Sha- 
piro, respondent.  (Supreme  Court,  Appellate. 
Division,  Second  Department  April  28,  1922.) 
Motion  for  reargument  denied,  without  costs. 


G.  Arnold  MOSES,  Applt.  v.  Frank  B. 
liOWN  and  another,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
2o,,  1922.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


MT.  VERNON  COMPANY,  SILVER- 
SMITHS, Inc.,  respondent.  V.  MT.  VERNON 
METAL  PRODUCTS  COJtfPANY,  Inc..  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  April  2(),  1922.)  Motion 
to  dismiss  appeal  denied,  with  |10  costs. 


Motion 


MT.  VERNON  COMPANY,  SILVER- 
SMITHS, Inc.,  respondent,  v.  MT.  VERNON 
METAL  PRODUCTS  COMPANY,  Inc»  appel- 
lant.     (Supreme    Court,    Appellate    Division, 


MT.  VERNON  COMPANY,  SILVER- 
SMITHS, Inc^  respondent,  v.  MT.  VERNON 
METAL  PRODUOTS  COMPANY,  Inc«  appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department.  June  2%  1922.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  without  costs. 


MT.      VERNON      COMPANY,      8ILVER- 


Second  Department  June  z9,  1922.)  Order 
modified,  so  as  to  limit  the  examination  before 
a  justice  at  Special  Term  to  the  issues  set 
forth  in  the  notice  numbered  5.  6»  7.  and  8,  and. 
as  so  modified,  affirmed^  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar,  P.  J., 
and  Rich,  Kelly,  Jaycox,  and  Young,  JJ.,  con- 
cur. See,  also,  —  App.  Div.  — ,  195  N.  Y. 
Supp.  ZL  

MURDOCK  TRADING  COMPANY,  Inc.,  ▼. 
SECURITY  INSURANCE  COMPANY  OF 
NEW  HAVEN.  (Supreme  Court,  Appellate 
Division,  First  Department  Juna  23,  1922.) 
Motion  granted.    Order  filed. 


Emma  T.  MURPHY,  as  administratrix  of  the 
goods,  chattels,  and  credits  of  Robert  P. 
Murphy,  deceased,  v.  Clifford  HOTALING,  re- 
spondent (Supreme  Court  Appellate  Division, 
Third  Department  July  6,  1922.)  Judgment 
and  order  unanimously   aformed,   with  costs. 


Julian  A.  MURRAY  v.  John  E.  COUTTS  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  July  14,  1922.)  AppUcation  de- 
nied, with  $10  costs.    Order  signed. 


Hazel  MYERS,  respondent,  ▼.  UNITED 
TRACTION  COMPANY,  appellant  Charles 
J.  MYERS,  respondent  v.  UNITED  TRAC- 
TION COMPANY,  appellant  (Supreme  Court, 
Appellate  Division,  Third  Department.  May  8, 
1922.)  Judgments  and  orders  unanimously 
affirmed,  with  costs. 


Hazel  MYERS,  respondent,  r.  UNITED 
TRACTION  COMPANY,  appellant  Charles 
T.  MYERS,  respondent  v.  UNITED  TRAC- 
TION COMPANY,  appellant  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
24,  1922.)     Motion  denied,  vnthout  costs. 


MY  HOME  REAI/TY  COMPANY,  Inc.,  re- 
spondent, V.  TITLE  GUARANTEE  &  TRUST 
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COMPANY,  defendant,  and  Homestead  Bank 
of  Brooklyn,  appellant.     (Supreme  Court,  Ap- 

Sellate  Division,  Second  Department.    June  0, 
922.)     Application  denied,  with  $10  costs. 


NADAT  &  rLBISCHER,  Inc.,  v.  Charles  M. 
GOLDBERG.  (Supreme  Court  AppeUate  Di- 
vision, First  Department.  ,  May  26.  1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Martha  NAPPI  ▼.  Sylvia  OYBBMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  23,  1922.)  Motion  granted.  Or- 
der filed. 


Frank  NASHEK,  Respt.,  v.  GENERAL  AC- 
CIDENT, FIRE  &  LIFE  ASSURANCE 
CORP'N,    LTD.,    OF   PERTH.    SCOTLAND, 

Applt.  VSupreme  Court,  Appellate  Division, 
Fourth  Department  May  17,  1922.)  Motion 
to  dismiss  appeal  granted,  unless  appellant 
shall  serve  a  typewritten  copy  of  brief  on  re- 
spondent's attorney  by  the  15th  of  May,  1922, 
and  b^  ready  to  argue  the  appeal  on  the  18th 
day  of  May,  1922. 


Frank  NASHEK,  Respt,  y.  GENERAL  AC- 
CIDENT FIRE  &  LIFE  ASSURANCE  COR- 
PORATION, LTD.,  OF  PERTH.  SCOTLAND, 
Applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  June  30,  19^2.)  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur. 


Lisette  G.  NEHLER,  respondent,  t.  CITY 
OF  NEW  YORK  and  Interborough  Rapid 
Transit  Company,  appellants.  (Supreme 
Court  Anpellate  Division,  Second  Department. 
May  5,  1922.)  Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 


In  the  matter  of  the  daim  of  Paul  NEICE 
for  compensation  under  the  Workmen's  Com- 
pensation Law,  claimant,  respondent,  v.  Mi- 
chael TORPBY,  employer,  and  ^Etna  Life  In- 
surance Company,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  16.  1922.)  Award  unanimous- 
ly affirmed,  with  costs  in  favor  of  the  State  In- 
dustrial Board. 


N.  BRLANGER,  BLUMGART  &  CO.,  Inc., 
Respt,  V.  Leo  RITTER  and  another,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment    June  2,  1922.)     Judgment  and  or- 


der affirmed,  with  costs, 
filed. 


No  opinion.     Order 


NEVERSINK  RIVER  TELEPHONE  COM- 
PANY, a  corporation,  respondent  ▼.  MURRAY 
ELECTRIC  LIGHT  &  POWER  COMPANY,  a 
corporation,  appellant     (Supreme  Court,  Ap- 


pellate Division,  Third  Department  May  3, 
1022.)  Judgment  and  order  unanimonlsy  af- 
firmed, with  costs. 


Amelia  M.  NEWMAN,  respondent,  t. 
Christian  C.  BABCOCK,  appellant.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment. July  6,  1922.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 


Hany  NEWMAN,  respondent,  t. 
NEWMAN,  appellant.  (Supreme  Coart,  Ap- 
pellate Division,  Second  Department  June  29, 
1922.)  Judgment  unanimously  affirmed,  with- 
out costs.    No  opinion. 


Louis  NEWMAN,  respondent  y.  ROBINS 
DRY  DOCK  &  REPAIR  COMft>ANY.  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  April  20,  1922.)  Motion 
for  reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  costs. 


NEW  YORK  CENTRAL  R.  CO.  r.  FBDER- 
AL  SUGAR  REFINING  COMPANY.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  23,  1922.)  Motion  granted.  Or- 
der filed. 


NEW  YORK  CENTRAL  R.  R.  CO..  Applt. 
y.  RITER-OONLEY  MFG.  CX).,  Respt  fen- 
preme  Court  Anpellate  Division,  Fourth  De- 
partment. May  3,  1922.)  Judgment  and  order 
affirmed,  with  costs.  AH  concur;  Sears,  J., 
not  sitting.    See,  also,  185  N.  Y.  Stipp.  264. 


NEW  YORK  FRENCH  EXPORTS,  Inc., 
Applt.,  ▼.  PARFUMETTB  CORPORATION, 
Respt.  (Supreme  Court,  Appellate  DxTisioo, 
First  Department.  June  9,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


NEW  YORK  LINEN  SUPPLY  &  LAUN- 
DRY COMPANY,  Inc.,  appellant,  r.  Victor 
LAPAYOVER  et  al.j  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  12,  1922.)  Order  denying  motion  for  in- 
junction pendente  lite  reversed  on  the  law  and 
facts,  without  costs,  and  motion  granted.  Un- 
der the  contract  of  employment  between  plain- 
tiff and  defendant  Lapayover,  the  plaintiff  was 
clearly  entitled  to  the  relief  j^rayed  for.  Rich, 
Kelly,  Jaycoz,  Manning,  and  Young,  JJ.,  concur. 


NEW  YORK  LINEN  SUPPLY  &  LAUNDRY 
COMPANY,  Inc.,  appellant,  ▼.  Victor  LAPAY- 
OVER et  al.,  respondents.  (Supreme  Court 
Appellate  Division,  Second  Department    June 
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9,    1922.)     Mo^on  to  resettle  order    granted. 
Settle  order  on  notice  before  Mr.  Justice  Jay* 

COS. 


NEW  irOBK  MIMTAEY  ACADEMY,  re- 
spondent, T.  Emmott  HOWJD^  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  29,  1922.)  Judgment  unani- 
mously affirmed,  with  costs.  Defendant  offered 
no  evidence  of  violation  of  the  agreement.  If 
the  various  representations  claimed  by  defend- 
ant were  actually  made,  there  was  no  proof  of 
any  of  the  grievances  alleged  in  the  answer. 
Van  Brink  t.  Lehman,  199  App.  Div.  784,  192 
N.  Y.  Snpp.  842. 


NEW  YORK.  NEW  HAVEN  A  HART- 
FORD R.  CO..  Respt.,  V  CITY  OF  NEW 
YORK,  Applt«  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  19,  1922.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  ffled. 


NEW  YORK,  ONTARIO  &  WESTERN 
RAILWAY  COMPANY,  appellant,  v.  Maurice 
B.  GOSSETT,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  M^iy 
2G,  1922.)  Order  denying  motion  for  judg- 
ment on  the  pleadings  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Rich,  Kelly, 
Jaycoz,  Manning,  and  Young,  JJ.«  concur. 


NEW  YORK.  ONTARIO  A:  WESTERN 
RAILWAY  COMPANY,  respondent,  v.  Morton 
C.  GRIFFIN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  22, 
1922.)  Motion  for  stay  granted,  and  stay  con- 
tinued pending  appeal  to  the  Court  of  Appeals, 
on  condition  that  defendant-appellant  give  an 
undertaking,  with  surety,  in  the  sum  of  $2,500, 
and  also  furnish  the  plaintiif-respondent  with 
a  verified  statement  every  two  weeks,  be- 
^nning  August  1,  1922,  of  the  number  of 
through  passengers  carried  between  Middle- 
town,  Monticello,  and  Liberty  in  both  direc- 
tions.    Settle  order  on  notice. 


In  the  Matter  of  the  Application  of  NEW 
YORK  STATE  RAILWAYS  for  the  appoint- 
ment of  three  commissioners  under  section  174 
of  the  Railroad  Law,  to  determine  whether  a 
certain  branch  or  extension  ought  to  be  con- 
structed and  operated  on  Madison  street  in  the 
city  of  Rome,  N.  Y.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  24, 
1922.)  Application  for  appointment  of  com* 
niissioners  granted,  and  W.  W.  Byam,  C.  R 
Keeney,  and  M.  R.  Bingham  appointed  as  com- 
missioners. 


NEW  YORK  STATE  RAILWAYS,  Applt.,  t. 
CITY  OF  SYRACUSE,  Respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  30.  1922.)  Judgment  and  order  affirmed, 
with  c<vsts.  All  concur.  See,  also,  1B9  N.  Y. 
Supp.  763. 

194N.Y.S.— 61 


..JJ;  JIJ?9?*«^8TBIN  &  SONS,  Inc^  v.  OON- 
TINBNXALE  HANDELS-AKTIENGBSELL. 
SCHAFT.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  9^  1922.)  Mo- 
tion granted.    Order  filed. 


NIAGARA  FALLS  POWER  CO.,  Respt,  ▼. 
CATARACT     CITY    MILLING    CO.,     Applt 

i Supreme  Court,  Appellate  Division,  Fourth 
)epartment  May  3,  1922.)  Motion  to  dis- 
miss appeal  denied,  with  |10  costs.  Order  af- 
firmedt  with  $10  costs  and  disbursements*  AU 
concur,  except  Sears,  J.,  not  voting. 


NIAGARA  FALLS  POWER  CO.,  Respt,  T. 
PETTBBONB-CATARACT  PAPER  CO.,  Ap- 
plt (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  8,  1922.)  Motion  to 
dismiss  appeal  denied,  with  $10  costs.  Order 
affirmed,  with  $10  costs  and  disbursements.  All 
coneor,  except  Sears,  J.,  not  voting. 


NIAGARA  FALLS  PCTWBE  CO.,  Respt.,  t. 
PETTBBONB-CATARACT  PAPER  CO.,  Ap- 
plt (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  24,  1922.)  Order 
modified  by  adding  thereto  the  words:  ''Loose 
rock"  as  used  in  this  order  does  not  include  the 
table  or  shelf  of  granite  near  the  top  of  the 
bank  west  of  defendant's  premises— and,  as  so 
modified,  the  order  is  affirmed,  without  costs  of 
this  Appeal  to  either  party.  All  concur;  Sears, 
J.,  not  sitting. 


NIAGARA  IRON  &  METAL  CO.,  Respt,  T. 
Harry  SCHWARTZ,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
3,  1922.)  Motion  granted,  and  appeal  dismiss- 
ed, with  costs. 


Xn  the  matter  of  the  probate  of  the  last 
WILL  and  testament  of  Elizabeth  Teackle 
NICHOLAS,  deceased.  Appeal  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  26,  1922.)  Order  of  the  Sur- 
rogate's Court  of  Suffolk  County,  denying  mo- 
tio6  to  compel  the  witness  George  S.  Nicholas 
to  answer  further  questions,  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Black- 
mar,  P.  J.,  and  Kelly,  Manning,  Eelby,  and 
Young,  JJ.,  concur. 


In  the  matter  of  the  probate  of  the  last  WILL 
and  testsment  of  EliKabeth  Teackle  NICHOL- 
AS, deceased.  Appeal  No.  2.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
26,  1922J  Order  of  the  Surrogate's  Court  of 
Suffolk  County,  denying  motion  to  compel  the 
witness  Elisabeth  T.  Nicholas  to  answer  fur- 
ther questions,  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar,  P.  J., 
and  Kelly,  Manning,  Kelby,  and  Young,  JJ., 
concur. 
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In  th«  matter  of  the  probate  of  tbe  last  WILL 
and  testameDt  of  Elizabeth  Teackle  NICHOL- 
AS, deceased.  Appeal  No.  3.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
26,  1922J  Order  of  the  Surrogate's  Court  of 
Suffolk  County,  denying  motion  to  compel  the 
witness  George  S.  Nicholas,  Jr.,  to  answer  fur- 
ther questions,  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar,  P.  J., 
and  Kelly,  Manning,  Kelby,  and  Young,  JJ.,  con- 
cur. 


Anthony  NIESBN,  respondent,  y.  GENERAL 
MOTORS  CORPORATIONS,  appeUant,  and 
Clarence  S.  Ellen  and  Kenneth  L.  Jeffery,  co- 
partners, etc.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Order  affirmed,  with  SIO  costs  and 
disbursements.  No  opinion.  Ricn,  KeUy,  Jay- 
Goz,  Kelby,  and  Young,  JJ.,  concur. 


NINTH  AVENUE  RAILROAD  CO.  t.  42D 
STREET.  MANHATTANVILLE  &  ST.  NICHr 
OLAS  AVENUE  RAILWAY  CO.  et  al.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. July  14,  1922.)  Motion  for  stay 
pending  appeal  granted.  Settl^  order  on  no- 
tice. 


N.  LONDON,  Inc..  Applt,  ▼.  JJASSAU 
SMELTING  &  REFINING  WORKS,  Ltd., 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  9.  1922.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  order. 
No  opinion.    Order  filed. 


N.  LONDON.  Inc.,  v.  Siegfried  SAIXJMON  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  May  12,  1922.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


Applt., 
(Supreme  Court,  AppellateJDi- 


V.   Susie     C. 


Bernard     NOONAN. 

MOTT,  Respt.    (Suprei ,  __ 

vision.  First  Department.  May  26,  1922.) 
Judgment  and  order  (194  N.  Y.  Supp.  502)  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


NORMAN  W.  HENLEY  PUBLISHING 
COMPANY,  Respt.,  v.  AMERICAN  KARDEX 
COMPANY,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  30, 
1922.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


NORTH  RIVER  INSURANCE  C30.,  Applt, 
T.  CUBAN  COMMERCIAL  &  INDUSTRIAL 

CO.,  Respt  (Supreme  Court.  Appellate  Divi- 
sion. First  Department.  May  26,  1922.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


John  B.  NORTON,  appellant,  T.  George  W. 
BECKBL,  respondent.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department.  June 
16,  1922.)  Orders  affirmed,  with  $10  cosU 
and  disbursements.  See  Bradner  ▼.  Faolkncr. 
93  N.  Y.  615;  sections  242  and  339  of  the  Civil 
Practice  Act.  Blackmar,  P.  J.,  and  Bid^  Kelly, 
Jaycox,  and  Young,  JJ.,  concur. 


William  B.  NOTMAN,  Respt,  t.  Clyde  W. 
POPE  and  another,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department.  May 
19,  1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opimon.    Order  filed. 


Edward  NUGENT,  respondent,  t.  Morris 
SAMUELS,  appellant  (Supreme  Conrt,  Ap- 
pellate Division,  Second  Department  June 
29,  1922.)  Final  order  of  the  City  Coart  of 
Mt.  Vernon  unanimously  affirmed,  with  costs. 
No  opinion. 

Beatrice  Provost  NUGENT,  Respt.,  ▼•  Wil- 
liam B.  SMITH  and  another,  Applts.  (Supreme 
Court,  Appellate  .Division,  First  Department 
May  12,  1922.  >  Order  modified,  as  sUted  in 
order,  and,  as  so  modified,  affirmed,  without 
costs.  No  opinion.  ,  Order  filed.  Sec,  also,  — - 
App.  Div.  — ,  196  N.  Y.  Supp.  33a 


Beatrice  P.  NUGENT  v.  William  B.  SMITH 
et  al.  (Supreme  Court  Appellate  Diyiaion, 
First  Department  July  14,  1922.)  Motion 
granted*  question  certified;  order  filed. 


Charles  J.  OBEID  v.  John  Chandler  HUME. 
(Supreme  C!lourt  Appellate  Division.  First  De- 
partment June  23,  1922.)  Apphcation  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


James  F, 
TRINITY 


0*BOYLE  and  another.  Applts.,  t. 
COAL     CORPORATION^     Respt 


(Supreme  Court,  Appellate  Division,  thirst  De- 
partment. June  30,  1922.)  Order  afllrmed, 
with  $10  costs  and  dishursements.  No  opin- 
ion.   Order  filed. 


In  the  Matter  of  the  application  of  Morgan 
J.  O'BRIEN  et  al.,  as  executors,  etc^  for  a 
peremptory  writ  of  mandamus,  etc  POTTER 
AVENUE,  Borough  of  Queens,  CJity  of  New 
York.  (Supreme  Court,  Appellate  Division, 
Second  Department  April  20,  1922.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied. 


In  the  matter  of  the  application  of  Morgan 
J.  O'BRIEN  et  al.,  as  executors,  etc.,  for  a 
peremptory  writ  of  mandamus,  etc,  WOOL- 
SEY  AVENUE,  Borough  of  Queens,  City  of 
New  York.     (Supreme  Court,  Appellate  Divi- 
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and  another.  (Supreme  Court,  Appellate  Divi- 
Bion,  First  Department.  June  9»  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


John  CBKIBN,  Respt.,  y.  John  STAHL, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  5,  1922.)  Judgment 
modified,  Dy  striking  out  the  amount  allowed  as 
interest,  and  thereby  reducing  the  Judgment  as 
entered  to  the  sum  of  $1,705.32,  and,  as  so 
modified,  affirmed^  with  costs.  No  opinion. 
Order  filed. 


James  J.  CBItlEN,  appellant,  ▼.  Francis  A. 
WBISBECKER,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
9,  1922.)  Motion  to  vacate  the  order  of  the 
Appellate  Division  and  to  reinstate  the  judg- 
ment denied,  upon  condition,  that  defendant, 
within  ^e  days  from  the  entry  of  the  order 
hereon,  pay  to  plaintiifs  attorney  in  cash  the 
amount  of  the  costs  heretofore  directed  by  the 
order  of  this  court;  otherwise,  the  motion  is 
granted,  with  $10  costs. 


Matter  of  Application  of  Daniel  0*CON- 
NELL  V.  John  C.  CLARK  et  al.  (Supreme 
Court.  Appellate  Division,  First  Department. 
May  12,  1922.)    Motion  granted.     Order  filed. 


Mary  J.  O'CONNBLIi,  an  ittft.Letc.,  Ren»t. 
V.  UNION  RAILWAY  COMPANY  OF  NEW 
YORK  CITY,  Applt.     (Sopreme  Court,  Appel 
"        ,    F;  --        «.. 


late    Division,    First    Department. 


26, 


May 
1922.)  Judgment  and  order  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
the  event,  upon  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence.  Order 
fifed. 


Marion  C.  O'CONNOR  v.  OomeHus  O'CON- 
NOR  et  aL  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  5,  1922.)  Mo- 
tion granted;  appeal  to  be  argued  June  16, 
1922.     Order  filed. 


Margaret  O'HANLON,  resroondent,  v.  CAKL- 
HOFF  REALTY  COMPANY,  Inc.,  appellant 

i Supreme    Court,   Appellate   Division,    Second 
department.    April  20,  1922.)    Judgment  unan- 
imously affirmed,  with  costs.    No  opinion. 


Peter  S.  0*HARA  and  another,  Applts^  v. 
FIRST  TRUST  &  DEPOSIT  CO.,  as  Ex'r, 
etc.,  and  another,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  5, 
1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  ^ed.  ' 


Peter  S.   0*HARA  and  another  t.   FIRST 
TRUST  &  DEPOSIT  CO.,  as  Executor,  etc. 


William  OLECK,  Respt.,  v.  Alexander  H. 
DEBSKI,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  June  23,  1922.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


William  OLECK  v.  Alexander  H.  DEBSKI. 
(Supreme  Court,  Appellate  Division.  First  Do* 
:.     July    14,    1922.)      Motion   denied. 


partment. 
with  $10  costa 


Order  filed. 


Frank  OLIVE,  plaintiff,  v.  Max  LEVY  et  aL, 

defendants,  Howard  O.  Patterson,  respondent; 
David  J.  Kats  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department* 
June  9,  1922.)  Motion  to  resettle  order  de- 
nied, with  $10  costs. 


James  O'NEILL,  respondent,  v.  Anna  Eliza- 
beth O'NEILL,  appellant  (Supreme  Court, 
Appellate  Division,  Seeond  Department  May 
5,  1922.)  Order  changing  the  place  of  trial  to 
PntnaB  County  affirmed^  without  costs.  No 
opinion.  Rich,  -Kelly,  Jaycox,  Manning,  and 
Young,  JJ.,  concur. 


OPPENHEIM,  COLLINS  A  COMPANY, 
Brooklyn,  respondent  v.  LIBERTY  EXPORT 
&  IMPORT  CORPORATION,  appeUant.  (Su- 
preme' Court  Appellate  Division,  Second  De- 
partment. May  12,  1922.)  Jndgment  and  or- 
der unanimously  affirmed,  with  costs.  No 
opinion* 


August  OPPENHEIMER  v.  Leo  LEWEK  et 

al.  (Supreme  Court,  Appellate  Division,  First 
Department.  July  14,  1922.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


Herman  W.  ORTHEY,  as  substituted  trus- 
tee, etc.,  of  Frederick  westphal,  deceased,  re- 
spondent, V.  Abraham  BOGAN.  et  al.,  defend- 
ants, Appolonia  Bowden,  appellant,  and  James 
P.  Conway,  as  committee,  etc..  respondent. 
(Supreme  Court  Appellate  Division,  Second 
Department.  June  9,  1922.)  Judgment  re- 
versed upon  the  law  and  the  facts,  complaint 
dismissed  on  the  merits,  and  judgment  of  fore- 
closure in  favor  of  defendant  Bowden  unani- 
mously directed,  with  oosts.  The  court  finds 
that  Julius  Scharmann  had  no  interest  in  the 
property  or  the  bond  and  mortgage  in  question; 
that  his  name  was  fraudulently  mserted  there- 
in as  a  joint  obligee  and  mortgagee;  that  the 
assignment  by  defendant  Bowden  to  Scharmann 
and  Bleidner,  as  trustees  of  the  Westphal  es- 
tate, was  procured  by  fraud  and  without  con- 
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sideratlon;  and  that  the  plaintiff  is  not  a  bona 
fide  bolder  for  value  of  the  said  bond  and 
mortgage.  The  findings  of  fact  and  conclusions 
of  law  to  the  contrary  are  reversed,  and  new 
findings  made  in  accordance  with  this  decision. 
Blackmar,  P.  J.,  and  Rich,  Kelly,  Jaycox,  and 
•  Younff,  JJ.,  concur.  Settle  order  on  notice  be- 
fore Mr.  Justice  Young. 


OSCAR  SHANK  A  BRO..  Inc.,  v.  Jacob  EP- 
STEIN. (Supreme  Court,  Appellate  Division, 
First  Department.  Biay  26,  1922.)  Applica- 
tion denied,  with  $10  costs,  and  stay  vacated. 
Order  signed. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Florence  M.  OTTBRSTBDT»  widow,  on  be- 
half of  herself  and  minor  children,  on  account 
of  the  death  of  Charles  E.  Otterstedt.  deceas- 
ed, V.  LEHIGH  &  HUDSON  RIVEB  RAIL- 
WAY COMPANY,  employer  and  self-insurer, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  16,  1922.)  Mo- 
tion for  reargument  denied.  Motion  for  leave 
to  appeal  to  ue  Court  of  Appeals  granted. 


Frank  PACESR  and  one.  as  adm'rs,  etc, 
Respts.,  V.  John  W.  SOHUPP  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  June  30,  1922.)  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 


PACIFIC  COMMERCIAL  COMPANY, 
Respt.,  V.  BARBER  STEAMSHIP  LINES, 
Inc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  26,  1922.)  Or- 
der afllrmed,  with  $10  costs  and  disbursements; 
the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order 
on  notice. 


In  the  matter  of  the  petition  of  Amy  B. 
PALMER  to  modify  the  judgment  of  divorce 
between  said  Amy  B.  Palmer,  respondent,  and 
Lowell  M.  Palmer,  Jr.,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  9,  1922.)  Motion  for  stay  granted  to  the 
extent  of  staying  the  increase  of  alimony,  so 
far  as  the  same  is  for  the  benefit  of  the  wife, 
but  otherwise  denied,  without  costs.  Settle 
order  on  notice  before  Mr.  Justice  Young. 


In  the  matter  of  the  petition  of  Amy  B. 
PALMER,  to  modify  judgment  of  divorce,  re- 
spondent; Lowell  M.  Palmer,  Jr.,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  29,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kelby,  and 
Young,  JJ.,  concur. 


In  the  Matter  of  CITT  OF  NEW  YORK.  In 
re  PARK  AVBNIjiB  AND  BAST  170TH 
STREET.  (Supreme  Court,  AppeDate  Divi- 
sion, First  Department  June  2, 1922.)  Order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


PAUL  BLOCK,  Inc^  Respt,  ▼.  AMERICAN 
PRESS  ASS0CIATt(K7  (a  foreign  corpon- 
tion).  Deft.  (American  Press  Association,  a 
domestic  corporation,  Applt)  (Supreme 
Court,  Appellate  Division,  First  Department 
May  12.  1922.)  Order  reversed,  with  $10  coats 
and  disbursements,  and  motion  denied,  with  $10 
costs.    No  opinion.    Order  filed. 


Philip  PAVER.  Respt,  t.  EUREKA  AUTO- 
MOBILE STATION,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  19, 1922.)  Determination  (188  N.  Y.  Supp. 
823)  affirmed,  with  costs.  No  opinion.  Order 
filed. 


PAYSON  McL.  MERRILL  COMPANY,  Inc., 
Respt.,  V.  Louis  WINTNER.  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1922.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Smith  and  Green- 
baum,  JJ.,  dissenting.     Order  filed. 


P.  DOUGHERTY  CO.  v.  AMERICAN  OAR 
Sc  FOUNDRY  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  12, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Merde  M.  PEACOCK,  Applt,  t.  Gottlieb 
SCHWARTZ  and  one,  Respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
June  30,  1922.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


Edward  PEARSON,  an  infant,  etc,  respond- 
ent V.  Samuel  ROSENBLUM,  appellant,  and 
Helen  Rooney,  defendant  Appeal  No.  1.  (Su- 
preme Court,  Apnellate  Division,  Second  De- 
partment May  12,  1922.)  Order  denying  mo- 
tion to  open  default  reversed  on  the  law  and 
facts,  without  costs,  motion  to  open  default 
granted  without  costs,  and  judgment  vacated, 
upon  condition  that  appellant  within  five  days 
pay  $25  costs,  and  upon  the  further  condition 
that  appellant  within  ^v^  days  file  a  surety 
company  undertaking  in  the  sum  of  S1,5(X>, 
conditioned  to  pay  any  Judgment  that  plaintiff 
may  obtain  on  a  new  trial.  Appellant  allowed 
20  days  in  which  to  answer.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  M&nning. 
and  Kelby,  JJ.,  concur.  Settle  order  on  notice 
before  Mr.  Justice  Kelby. 


Edward  PEARSON^^an  infant,  etc,  respond- 
ent, V.   Samuel  ROSeNBLUM,   appellant  and 
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Helen  Booney,  defendant.  Appeal  No.  2.  (Su- 
preme Conrt,  Appellate  Dmsion,  Second  De- 
partment May  12,  1922.)  Order,  in  so  far 
as  it  denies  motion  to  ompel  the  sheriff  to  pay 
to  the  city  chamberlain  certain  money  deposited 
in  lieu  of  bail  reversed  on  the  law  and  facts, 
and  motion  granted.  The  order,  in  so  far  as 
it  denies  appellant's  motion  to  substitute  a 
bail  bond  for  the  deposit,  is  also  reversed  on 
the  law  and  facts,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  SIO  costs. 
No  opinion.  Blackmar.  P.  J.,  and  Kich,  Jay- 
cox,  Manning,  and  Kelby,  JJ.,  concur.  Settle 
order  on  notice  before  Mr.  Justice  Kelby. 


Edward  PEARSON,  an  infant,  by  Gustav  B. 
Pearson,  his  guardian  ad  litem,  respondent,  v. 
Samuel  ROSENBLUM,  appellant,  impleaded 
with  another,  defendant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  22, 
1922.)  Motion  by  the  plaintiff's  attorneys  to 
resetue  order  denied,  without  costs. 


Edward  PEARSON,  an  infant,  by  Qustav  E. 
Pearson,  his  guardian  ad  litem,  respondent,  v. 
Samuel  ROSENBLUM,  appellant,  impleaded 
with  another,  defendant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  22, 
1922.)  Motion  by  the  sheriff  to  resettle  order 
granted,  without  costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Charles  W.  PBAVEY,  daimant  respondent 
T.  H.  P.  ROBERTSON  COMPANY  (James- 
town Mutual  Insurance  Company,  carrier),  em- 
ployer, appellant.  (Supreme  Court  Appellate 
Division,  'Third  Department  May  24,  1922.) 
Award  unanimously  affirmed,  with  costs  in  fa- 
vor of  the  State  Industrial  Board. 


PEELE  COMPANY,  respondent  ▼.  Josepb 
RASKIN  and  Safety  Door  &  Gate  Company, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  July  22, 1922.)  Mo- 
tion for  stay  denied,  with  $10  costs. 


Frank  PELOSO,  Respt.,  v.  Joseph  MARONE, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Order  af- 
firxned,  with  SIO  costs  and  disbursements,  on 
the  opinion  of  Page,  J.,  in  Kennedy  v.  Cunard 
S.  S.  Co.,  197  App.  Div.  459,  189  N.  Y.  Supp. 
402.     Order  filed. 


May  S.  PELZER,  as  Adm'x,  etc.,  v.  Raymond 
A.  PERRY  (two  cases).  (Supreme  Court  Ap- 
pellate Division,  First  Department.  July  14, 
1922.)    Motions  granted.    Order  filed. 


May  S.  PELZER,  as  adm'x,  etc.,  v.  UNITED 
DREDGING  CO.  (two  cases).    (Supreme  Court, 


Appellate   Division,   First  Department     July 
14,  1922.)     Motions  granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York.,  Respts.* 
V.  Henry  A.  ALLARD,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
24,  1922.)  Judgment  affirmed,  with  costs.  AU 
concur. 


PEOPLE  of  the  State  of  New  York.  Respto., 
V.  Nicholas  ANCKNER,  Applt  (SuprKe 
Court,  Appellate  Division,  Fourth  Department 
May  24,  1922.)  Judgment  of  conviction  af- 
firmed.   All  concur. 


PEOPLE,  eta,  Respt.,  v.  Nathan  AXELROD, 
Applt.  (Supreme  Court  Appellate  Division^ 
Etrst  Department.  June  30,  1922.)  Judgment 
reversed,  and  new  trial  ordered,  on  the  author- 
ity of  People  V.  De  Martini,  213  N.  Y.  203,  213, 
217,  107  N.  E.  501,  L.  R.  A.  1915F,  601.  Set- 
tle order  on  notice. 


PEOPIJB  of  the  State  of  New  York,  Respts., 
V.  Claude  E.  BARNES,  Appltw  (Supremo 
Court,  Appellate  Division,  Fourth  Department 
May  10,  1922.)  Judgment  of  conviction  and. 
order  affirmed.    All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Frederick  BRUSTEDT,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. April  2St  1922.)  Judgment  of  con- 
viction of  the  Ourt  of  Special  Sessions  affirm- 
ed. No  opinion.  Blackmar,  p.  J.,  and  Rich, 
Kelly,  Manning,  and  Kelby,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, v.  Edward  CARBONELLI,  appellant 
(Supreme  Court  Appellate  Division,  Second 
Department.  May  o,  1922.)  Motion  for  leave 
to  have  the  appeal  heard  on  the  original  minutes 
denied. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  John  F.  CARROLL,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  21,  1922.)  Judgment  of  con- 
viction and  order  affirmed.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Jaycox,  Kelby,  and 
Young,  JJ.,  concur. 


PEOPLE,  etc.,  Respt,  v.  Joseph  CESSARIO, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  June  30,  1922.)  Judgment 
and  order  affirmed.    No  opinion.    Order  filed. 


PEOPLE,    etc.,    Respt.,  ▼.   David   COHEN, 
Applt      (Supreme   0>art,   Appellate   Division, 
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First  Department    June  23,  1922.)    Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Anna  OOHN,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
Maj  26,  X922.)  Motion  to  dismiss  appeal 
granted. 


PEOPLE  of  the  State  of  New  York,  Reppts, 
vwohn  DORAN,  Applt.  (Supreme  Court,  Ap- 
pelate Division,  Fourth  Department.  May  3, 
1922w)  Judgment  of  conviction  and  order  af- 
firmed.   All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Morris  ELIAS,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  21,  1922.)  Judgment  of  conviction  by  the 
CJounty  Court  of  Queens  County  affirmed,  under 
the  provisions  of  section  542  of  the  Code  of 
Criminal  Procedure.  Kelly,  Jaycox,  and  Young, 
JJ.,  concur.  Blackmar,  P.  J.,  and  Kelby,  J., 
vote  to  reverse,  on  the  ground  that  the  defend- 
ant did  not  have  a  fair  trial. 


PEOPLE  of  the  State  of  New  York,  Applts., 
▼.  George  FOSTEQEl,  Deft;  Thomas  H.  Larkin, 
attorney  for  deft.,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  10, 
1922.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs. 


PEOPLE,  etc.,  Respt,  y.  Harry  GORDON, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  30,  1922.)  Judgment 
and  order  affirmed.     No  opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  Walter  GOULD,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Mav 
25,  1922.)  Judgment  of  conviction  affirmed, 
under  the  provisions  of  section  542  o£  the  Code 
of  Criminal  Procedure.    All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Herman  GREENBLATT,  appellant, 
impleaded  with  others.  (Supreme  Court,  Ap- 
pellate EHvision,  Second  Department.  May  12, 
1922.)  Appeal  dismissed  on  default.  Blackmar, 
P.  J.,  and  Kelly,  Manning,  Kelby,  and  Young, 
JJ.  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Paul  HARUICH,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  26,  1922.)  Judgment  of  the  CJourt  of  Spe- 
cial Sessions,  convicting  defendant  of  an  at- 
tempt to  corrupt  an  employee  in  violation  of 
section  439  of  the  Penal  Law  (Consol.  Laws, 


c.  40),  affirmed.    No  <9ini<Mi.    Blackmar,  P.  J., 

and  Kelly,  Manning,  Kelby,  and  Young,  JJ^ 
-concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Herbert  S.  HARVEY,  appellant.  (Su- 
preme CJourt,  Appellate  Division,  Second  De- 
partment. June  9,  1922.)  Judgment  of  convic- 
tion affirmed.  No  opinion.  Ri(£,  Manning,  and 
Kelby,  JJ.,  concur.  Blackmar,  P.  J.,  yotea  to 
reverse  on  the  ground  of  error  of  law  in  the 
receipt  of  evidence  offered  in  the  people's  case, 
that  for  $35  a  week  defendant  arranged  with 
certain  persons  practically  to  give  them  a  li- 
cense to  steal  automobiles  In  the  county  of  Nas- 
sau, and  because  the  people  having  proved,  for 
the  purpose  of  showing  defendanrs  mterest  or 
motive,  that  the  parties  concerned  bad  sold  de- 
fendant a  Hudson  car  worth  $1,800  to  $2,000 
for  $600,  were  permitted  to  go  further  and 
prove  that  this  Hudson  car  was  a  stolen  car, 
that  defendant  knew  it  was  stolen,  and  the 
history  of  defendant's  connection  with  the  car 
thereafter.  This  evidence,  admitted  over  objec- 
tion and  exception,  tended  to  establish  the  nact 
that  defendant  had  committed  independent  and 
irrelevant  crimes  of  such  a  nature  as  to  indnoe 
the  jury  to  find  him  guilty  upon  evidence  £rom 
the  mouths  of  witnesses  who  had  criminal  rec- 
ords.    Kelly,  J.,  concurs  with  Blackmar,  P.  J. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, ▼.  John  HICKEIY,  appellant.  (Supreme 
Court,  Appellate  Division.  Second  Department 
July  21,  1922.)  Judgment  of  conviction  by  the 
Court  of  Special  Sessions  reversed  upon  the 
law,  and  defendant  discharged.  This  court  is  of 
opinion  that  the  information  is  defective  in  fail- 
ing to  specify  the  particular  acts  ocmstituting 
the  offense  charged,  and  that  the  evideBce  on 
which  defendant  was  convicted  was  insufficient 
as  a  matter  of  law  to  sustain  such  conviction. 
People  V.  Corbalis.  178  N.  Y.  510.  71  N.  B.  106; 
People  V.  Lambnx,  204  N.  Y.  261,  97  N.  B. 
524.  Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kel- 
by, and  Young,  JJ^  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Jennie  HOCHMAN,  appellant.  (Su- 
preme 0>urt.  Appellate  Division,  Second  De- 
partment. May  12,  1922.)  Jud^ent  of  the 
Court  of  Special  Sessions,  convicting  defendant 
of  violation  of  Ptoal  Law  (CJonsoL  Laws,  c  40) 
§  2040,  affirmed.  No  opinion.  Blackmar,  P.  J., 
and  Kelly,  Manning,  Kelby,  and  Yoon^,  JJ., 
concur. 


PEOPLE,  etc.,  Respt.,  y.  Peter  ILARDI, 
Applt.  (Supreme  Court,  Appelate  Division, 
First  Department  May  26,  1922.)  Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  Bespta. 
▼.  John  JERNATOWSEl,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
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May  17,  1022.)  Judgment  of  convlcticni  af- 
firmed, under  the  provisions  of  section  542  of 
the  Code  of  Criminal  Procedure.     All  concar. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, ▼.  Edwin  KENNEDY,  appellant 
(Supreme  €k)urt,  Appellate  Division,  Second 
Department  May  20, 1922.)  Judgment  of  con- 
viction of  the  County  Court  of  Nassau  County 
affirmed.  No  opinion.  Blackmar,  P.  J.,  and 
Kelly,  Manning,  Kelby,  and  Young,  JJ.,  concur. 


PEOPLE,  ete..  Respt,  ▼.  John  L.  KNIGHT 
et  al.,  Applts.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  19,  1922.) 
Judgment  and  order  affirmed.  No  opinion. 
Order  filed. 

PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Edward  LANG^  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  26,  1922.)  Judgment  of  con- 
viction by  the  County  Court  of  Kings  County 
affirmed.  No  opinion..  Blackmar,  P.  J.,  and 
Rich,  Kelly,  Manning,  and  Kelby,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  appel- 
lant, V.  Clarence  LONGWBLL,  respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  24.  1922.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 


PEOPLE  v.  Stephen  LUCAS.  (Supreme* 
Court,  Appellate  Division,  First  Department. 
June  5, 1922.)  Preference  granted  for  June  15, 
1922. 


PEOPLE,  etc,  Bespt,  v.  Stephen  LUCAS, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  June  30,  1922.)  Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respts., 
T.  Musette  McCOMAS,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department.  May 
24.  1922.)  Judgment  of  conviction  reversed  on 
the  law  and  facts,  and  new  trial  granted.  Held: 
(1)  That  the  verdict  is  against  the  weight  of 
the  evidence.  (2)  That  the  evidence  of  Dr. 
Tinker  as  to  conversations  between  himself  and 
Mrs.  Walters  was  inadmissable.  People  v. 
Murphy,  101  N.  Y.  126,  130,  4  N.  E.  326,  54 
Am.  Rep.  661.  (3)  That  comments  were  made 
by  the  presiding  judge  in  the  course  of  the 
trial  which  were  prejudicial.  All  concur;  Da- 
vis and  Sears,  JJ^  upon  the  second  and  third 
grounds  stated  only. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  GeorgA  McCRUDDEN,  appellant    (Su^ 


preme  Court,  Appellate  DivMon,  Second  De- 
partment May  12,  1922.)  Judgment  of  con- 
viction by  the  Cbunty  CJourt  of  Westchester 
County  reversed  upon  the  law  and  facts,  and  a 
new  trial  ordered,  upon  the  ground  that  there 
was  no  corroboration  of  the  complaining  wit- 
ness as  to  the  offense  diarged.  Blackmar,  P. 
J.,  and  Rich,  Kelly,  Jaycox,  and  Young,  JJ., 
concur.. 


PEOPLE,  etc.,  Respt,  ▼.  Louis  McDOW- 
ELL,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  2,  1922.) 
Judgment  and  order  affirmed.  No  opinion* 
Order  filed. 


PEOPLE,  etc.,  Respt,  ▼.  Michael  MAD- 
DONE«  impld..  etc.,  Applt  (Supreme  Court 
Appellate  Division,  First  I>epartment  June 
30,  1922.)  Judgment  afl^med.  No  opinion* 
Order  filed. 


PEOPLE,  etc.,  Respt,  ▼.  August  OPPEN- 
HEIMER,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  May  19,  1922.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  George  Perry  PHILLIPS,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  29,  1922.)  We  are  of  opin- 
ion that  the  requirement  of  Penal  Law  (Con- 
sol.  Laws,  c.  40)  I  2013.  that  '*no  conviction 
can  be  had  for  rape  or  defilement  upon  the  tes- 
timony of  the  female  defiled,  unsupported  by 
other  evidence,"  does  not  apply  to  a  charge  of 
attempt  to  commit  rape,  which  is  a  separate 
and  distinct  crime.  People  v.  Kir  wan  (Gen- 
eral Term,  First  Dept)  67  Hun,  652.  22  N. 
Y.  Supp.  160.  Judgment  of  conviction  o£  the 
County  Court  of  Orange  County  affirmed. 
Blackmar,  P.  J.,  and  Kelly,  Jaycoz,  Kelby,  and 
Young,  JJ.,  concur.  - 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  Joseph  RADICE,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Mav 
3,  1922.)  Judgment  of  conviction  affirmed. 
All  concur. 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  Joseph  RADICE,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
17,  1922.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  granted. 


PEOPLE,  etc.,  Respts.,  y.  William  J.  ROB- 
INSON, Applt  (Supreme  Ck>urt,  Appellate 
Division,  First  Department  July  14,  1922.) 
Judgment  affirmed.  No  opinion.  Laughlinf 
J.,  dissenting.  •  Order  filed. 
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PEOPLE  of  the  State  of  New  York,  re- 
spondents, y.  Bertha  SHKILKY,  appellant, 
(oupreme  Court,  Appellate  Division,  Second 
Department.  June  8,  1922.)  Motion  to  re- 
settle order  granted.  Settle  order  before  the 
Presiding  Justice. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Bertha  SHKILKY,  appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. July  22,  1922.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 
Settle  order  on  notice. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Sal  vat  ore  SILBO,  appellant.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. May  26,  1922.)  Judgment  of  con- 
viction by  the  County  Court  of  Bangs  County, 
and  order  denying  motion  for  a  new  trial  re- 
versed upon  the  law,  and  a  new  trial  ordered. 
We  think  the  court  erred  in  charging  as  a 
matter  of  law  that  the  complaining  witness 
was  not  an  accomplice.  Whether  he  was  an 
accomplice  or  not  depended  upon  whether  there 
was  a  voluntary  submission  to  the  act  on  his 
part,  and  this  was  a  question  of  fact.  Black - 
mar,  P.  J.,  and  Kelly,  Manning,  Kelby,  and 
Young,  JJ.,  concur. 


PEOPLE,  etc..  Respt.,  v.  Sarah  SILVER, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  26,  1922.)  Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Michael  SIWINSKI^  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  29,  1922.)  Judgment  of 
conviction  by  the  County  Court  of  Nassau 
County  affirmed.  No  opinion.  Blackmar«  P. 
J.,  and  Rich,  Jaycoz,  Kelby,  and  Young,  JJ., 
concur. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Edward  STOECKLE,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  12,  1922.)  Judgment  of 
conviction  by  the  County  Court  of  Nassau 
County  affirmed.  No  opinion.  Blackmar,  P.i 
J.,  and  Rich,  Kelly,  Jaycoz,  and  Young,  JX., 
concur. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, ▼.  SUPREME  ICE  CREAM  (COM- 
PANY, Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  2^1, 
1922.)  Judgment  of  conviction  by  a  City  Mag- 
istrate, sitting  as  a  Court  of  Special  Sessions, 
af^rmed.  No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Jaycoz,  Kelby,  and  Young,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  appel- 
lants, V.  W.  Dwight  TEESE,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  20,  1922.)  Judgment  and  or- 
der of  the  County  (Jourt  of  Kings  Oounty,  re- 
versing judgment  of  conviction,  and  order  of 
the  City  Magistrate's  court,  affirmed,  pursuant 
to  Code  of  Criminal  Procedure,  J  542.  No 
opinion.  Blackmar,  P.  J.,  and  Uich,  Kelly, 
Manning,  and  Kelby,  JJ.,  concur. 


PEOPLE,  etc.,  Respt.,  ▼.  Charles  THATCH- 
ER, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  13.  1922.) 
Judgment  and  order  affirmed.  No  opinion.  Or- 
der filed. 


PEOPLE  of  the  State  of  New  York«  re- 
spondent, V.  Frank  TREANOR,  appellant. 
(Supreme  Court,  Appellate  Division,  llird  De- 
partment. May  3,  1922.)  Judgment  of  con- 
viction unanimously  affirmed. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Nancy  TROIANO,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  Mav  26,  1922.)  Order  of  the 
County  Court  of  Westchester  CountTi  affirm- 
ing conviction  of  defendant  in  the  Court  of 
Special  Sessions,  Village  of  Portchester,  of  the 
crime  of  assault  in  the  third  degree,  affirmed* 
pursuant  to  Code  of  Criminal  Procedure,  f  512; 
but  this  court,  pursuant  to  Code  of  Criminal 
Procedure,  |  543,  reduces  the  sentence  imposed 
upon  defendant  to  a  sentence  of  imprisonment 
in  the  county  jail  of  Westchester  county  for  a 
term  of  30  days  and  a  fine  of  $50.  No  opin- 
ion. Blackmar,  P.  J.,  and  Kelly.  Manning^  Kel- 
by, and  Young,  JJ.,  concur.  Settle  order  on 
notice. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents. V.  Ignats  YESOWrrZ,  eta.  appel- 
lant. (Supreme  Court,  Appellate  I^iTision. 
Second  Department.  June  29,  1922.)  Motion 
to  dispense  with  printing  record  on  appeal 
granted.    Points  to  be  printed. 


PEOPLE,  etc.,  Respt,  t.  Salvatore  YETTI. 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  30,  1922.)  Judgment 
affirmed.    ISfo  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York  ex  reL 
ADIRONDACK  POWER  Sc  LIGHT  CORPO- 
RATION, relators,  v.  PUBLIC  SBBVICB 
COMMISSION  OF  THE  STATE  OF  NEW 
YORK,  CHty  of  Schenectady,  and  village  of 
Scotia,  respondents.  (Supreme  Court,  Appel- 
late Division,  Third  Department  May  16, 
1922.)  Motion  for  leave  to  appeal  to  Oonrt  of 
Appeals  granted,  and  stay  continued. 
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PEOPLE,  etc.,  ex  rel.  J.  Curry  BABLOW, 
relator,  y.  BOARD  OF  SUPERVISORS  OF 
WESTCHESTER  COUNTY,  defendant,  and 
Georgre  C.  Cowie,  respondent.  (Supreme 
CourtjAppellate  Division,  Second  Department. 
June  29,  1922.)  Determination  confirmed,  and 
writ  dismissed,  with  |50  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Kelly,  Jaycoz,  and  Toung,  JJ.,  concur. 
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PEOPLE  ex  rel.  Nicola  DB8IDBRI0  and 
one,  Respts.,  v.  Henry  CONNOLLY  et  aL, 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  17,  1922.)  Order 
affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  the  defendants  to  plead  over 
within  20  days,  upon  payment  of  the  costs  oi 
the  motion  and  of  this  appeal.    All  concur. 


PEOPLE,  etc.,  ex  rel.  J.  Curry  BARLOW, 
relator,  v.  BOARD  OF  SUPERVISORS  OF 
WESTCHESTER  COUNTX,  defendant,  and 
George  C.  Cowie,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  22,  1922.)  Motion  for  reargument  denied, 
with  $10  costs. 


PEOPLE  ex  rel.  BROADWAY  A  NINETY- 
SIXTH  STREET  REALTY  CO.  v.  William  B. 
WALSH,  as  Supt«  etc.     (Supreme  Court,  Ap- 

?ellate  Division.  First  Department.     June  28, 
922.)    Motion  lor  preference  for  October  term 
granted. 


PEOPLE,  etc.,  ex  rel.  Daniel  F.  CULKIN, 
relator,  ▼.  Richard  E.  ENRIGHT.  Police  Com- 
missi on€\r  of  the  City  of  New  York,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  July  21,  1922.)  Determination 
confirmed,  and  writ  dismissed,  without  costs. 
No  opinion.  Blackmar,  P.  J.,  and  Kelly,  Jay- 
cox,  &elby,  and  Young,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  on  re- 
lation of  Frank  E.  DAWLEY,  individually  and 
as  president  of  the  American  Karakul  Fur 
Sheep  Co.,  Inc.,  relator,  v.  Charles  S.  WIL- 
SON, Commissioner  of  the  Division  of  Agri- 
culture of  the  Department  of  Farms  and  Mar- 
kets of  the  State  of  New  York,  and  the  Coun- 
cil of  Farms  aind  Markets  of  the  State  of  New 
York,  and  the  individual  members  thereof^  de- 
fendants. (Supreme  Court,  Appellate  Division, 
Third  Department  May  16,  1922.)  Order  re- 
settled, by  striking  therefrom  the  words  **upon 
the  record  made."  Kiley,  J.,  dissents.  Hin- 
man,  J.,  not  sitting. 


PEOPLE  of  the  State  of  New  York,  on  the 
relation  of  Horace  E.  DEMING,  as  executor 
of  the  last  will  and  testament  of  Oeorgianna  B. 
Wright,  relator,  v.  Walter  W.  LAW,  Jr.,  John 
J.  Merrill,  and  Walter  H.  Knapp,  constituting 
the  State  Tax  Commission,  respondents.  (Su- 
preme Court,  Appellate  Division.  Third  De- 
partment. July  6,  1922.)  Determination  unan- 
imously confirmed,  witn  ^50  costs  and  dis- 
bursements, on  the  authority  of  Kings  County 
Trust  Company  t.  Law  and  others,  201  App. 
Div.  181,  194  N.  Y.  Supp.  370,  decided  at  the 
May  (1922)  term  of  this  court. 


PEOPLE  ex  rel.  EAST  HARLEM  STORE- 
KEEPERS' ASS'N,  Inc.  and  another,  Applts., 
y.  John  F.  HYLAN,  as  Mayor,  etc.,  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  May  26,  1922.)  Order 
(118  Misc.  Rep.  341,  194  N.  Y.  Supp.  179)  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


PEOPLE  ex  rel.  Eloise  FREGOE,  Bespt, 
V.  Kenneth  S.  FREGOE,  impld.,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De« 
partment.  June  9,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


PEOPLE  ex  rel.  Kenneth  S.  FREGOE,  AppW., 
V.  NEW  YORK  SOCIETY  FOR  THE  PRE- 
VENTION OF  CRUELTY  TO  CHILDREN 
and  Eloise  Fregoe,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
9,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements  to  the  respondent  Eloise  Fre- 
goe.     No  opinion.     Order  filed. 


PEOPLE    ex    rel.    A.    McClure    HALLEY, 
Applt.,     V.     AMERICAN    B^ENNEL     CLUB, 

Respt  (Supreme  0)urt.  Appellate  Division, 
First  Department  May  :26,  1922.)  Order  af- 
firmed, vnth  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


PEOPLE  ex  rel.  Gussie  HEITNER,  Applt.,  t. 
Kate  SMITH  (Schmidt),  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  9,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.     Order  filed. 


PEOPLE  ex  rel.  JACOB  RUPPBRT  REAL- 
TY CORP'N  ▼.  Jacob  A.  CANTOR  et  al.,  as 
Com'rs,  etc.  (Taxes  of  1918.)  (Snpreme  Court, 
Appellate  Division,  First  Department.  June  9, 
1922.)  Motion  to  dismiss  appeal  granted,  v^th 
$10  costs,  unless  appellants  comply  with  terms 
of  order.    Order  filed. 


PEOPLE  ex  rel.  JACOB  BtJPPBRT  REAL- 
TY CORPN  V.  Jacob  A.  CANTOR  et  al.,  as 
Com'rs,  etc.  (Taxes  of  1919.))  (Supreme 
Court.  Appellate  Division,  First  Department. 
June  9, 1922.)  Motion  to. dismiss  appeal  grant- 
ed, with  $10  costs,  unless  appellants  comply 
with  terms  of  order.    Order  filed. 
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PEOPLE  ex  rel.  JACOB  RUPPBRT  BBAL- 
TY  CORP'N  ▼.  Jacob  A.  CANTOR  et  al..  as 
Com'rs,  etc.  (Taxes  of  1920.)  (Supreme 
Court.  Appellater  Division,  First  Department. 
June  9, 1922.)  Motion  to  dismiss  appeal  grant- 
ed, w|th  $10  costs,  unless  appellants  comply 
with  terms  of  order.    Order  filed. 


PEOPLE  ex  rel.  JAMAICA  GASLIGHT  CO. 
▼.  Oscar  S.  STRAUS  et  aL  (Supreme  Court, 
Appellate  Division,  First  Department  May 
26,  1922.)  It  appears  from  the  answering  pa- 
pers that  no  final  order  now  exists  in  these 
Proceedings,  but  that  they  are  still  before  the 
ublic  Service  Commission.  This  is  not  con- 
troverted by  answering  affidavits.  If  this  is  the 
situation,  no  proceedings  are  pending  in  this 
court  in  which  substitution  can  be  made  upon 
these  papers.    Motion  denied.    Order  filed. 


PEOPLE  ex  reL  Rose  ELEE,  Respt,  y. 
Louis  KliEE,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  3, 
1922.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers and  briefs  bv  May  12th  and  be  ready  for 
the  argument  on  May  17tli. 


PEOPLE  ex  reL  NEWTOWN  GAS  CO.  ▼. 
Oscar  S.  STRAUS  et  al.  (Supreme  (}ourt.  Ap- 
pellate Division,  First  Department.  May  26, 
1922.)     Motion  denied.     Order  filed. 


PEOPLE,  etc.,  ex  rel.  Daniel  NOBLE,  appel- 
lant, V.  John  F.  HYLAN  and  others,  etc.,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  5,  1922.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted. 


.  PEOPLE,  etc.,  ex  rel.  William  J.  O'BRIEN, 
relator,  v.  Richard  B.  ENRIGHT,  Police  Com- 
missioner of  the  City  of  New  York,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  16,  1922.  Determination 
confirmed,  and  writ  dismissed,  without  costs. 
No  opinion.  Blackmar,  P.  J.,  and  Rich,  Jay- 
cox,  and  Young,  JJ.,  concur.  Kelly,  J.,  dis- 
sents, and  votes  to  sustain  the  writ  and  to  re- 
instate the  relator,  upon  the  ground  that  the 
determination  was  contrary  to  the  evidence. 


PEOPLE,  etc.,  ex  rel.  Charles  E.  O'TOOLE, 
appellant,  v.  Henry  D.  SAYER,  Industrial  Com- 
missioner, etc.,  respondent.  (Supreme  Court, 
.Appellate  Division,  Second  Department  June 
9,  1922.)  Order  denying  application  for  per- 
emptory mandamus  affirmed,  without  costs. 
No  opinion.  Rich,  Kelly,  Jaycox.  Manning,  and 
Young,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York  ex  reL 
REPUBLIC  LIGHT,  HEAT  &  POWER  COM- 
PANY, Inc^  Brocton  Gas  &  Fuel  Company, 
and  Frost  Gas  Company,  relators,  appellants, 
V.  PUBLIC  SERVICE  COMMISSION  of  the 
State  of  New  York,  respondent.  (Supreme 
Court  Appellate  Division,  Third  Department. 
May  24,  1922.)  Order  unanimously  affirmed, 
with  |10  costs  and  disbursements. 


PEOPLE  ex  reL  RICHMOND  HILL  & 
QUEENS  COUNTY  GASLIGHT  CO.  ▼.  Oscar 
S.  STRAUS  et  aL  (Supreme  Court,  Appellate 
Division,  First  Department.  May  20.  1922.) 
Motion  denied.    Order  filed. 


PEOPLE  ex  reL  Ulysses  B.  RUSSELL^  Re- 
lator, V.  William  J.  DOTY,  as  County  Treasur- 
er of  Chautauqua  (bounty.  N.  Y.,  Deft.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  17,  19^.)  Writ  dismissed, 
and  determination  of  County  Treasurer  con- 
firmed, with  $50  costs  and  disbursements.  All 
concur. 


PEOPLE  ex  rel.  Uljsses  B.  RUSSELL,  Re- 
lator, V.  William  J.  DOTY,  as  County  Treasur- 
er of  Chautauqua  County,  Deft.  (Supreme 
Court,  Appellate  Division.  Fourth  Deiwrtment. 
June  50,  1922.)  Motion  lor  leave  to  appeal  to 
Court  of  Appeals  granted. 


PEOPLE  ex  reL  ST.  LAX7RENCB  HOSPI- 
TAL, Applt.,  V.  Jacob  A.  CANTOR  et  aL, 
Respts.  (Supreme  Court.  Appellate  Dirision, 
First  Department.  May  19,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York  ex  rd. 
ST.  LAWRENCE  TRANSMISSION  COMPA- 
NY V.  PUBLig  SERVICE  COMMISSION  and 
Oswegatchie  Light  &  Power  Compaiky.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. July  6, 1922.)  Determination  unan- 
imously confirmed,  with  $50  costs  and  dis- 
bursements. 


PEOPLE  ex  reL  WESSELL,  NICKEL  & 
GROSS  V.  Charles  L.  CRAIG,  as  Comptroller, 
etc.  (Supreme  Court,  Appellate  Division,  First 
Department.  June  23,  1922.)  Motion  grant- 
ed.   Orders  filed. 


PEOPLE  ex  reL  WOODHAVBN  GASLIGHT 
CO.  V.  Oscar  S.  STRAUS  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)     Motion  denied.     Order  filed. 


PEOPLE'S  BANK  OF  BUFFALO.  RespL, 
V.  Robert  G.  WILLIAMS,  Applt  (Supnme 
Court,  Appellate  Division,  Fourth  D^rtment. 
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June  30,  1922.)  Hotion  to  dismlas  appeal 
granted,  unless  appellant  shall  file  and  serve 
printed  papers  and  briefis  by  September  lOth^ 


PEPPARD  REAI/TY  COMPANY.  Inc.,  t^ 
spondent,  v.  Einil  F.  EMDON,  appellant  (Su- 
preme Conrt-  Appellate  Division,  Second  De- 
partment. July  22,  1922.)  Motion  to  dismiss 
appeal  denied,  on  condition  that  appellant  per- 
fect the  appeal  for  the  October  term  (for  which 
term  this  case  is  set  down),  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 


PEPPARD  REALTY  COMPANY,  Inc.,  re- 
spondent, V.  Emil  F.  EMDON,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  22,  1922.)  Motion  for  stay 
pending  appeal  granted,  without  costs,  upon 
condition  tnat  appellant,  within  five  days  after 
service  of  order  and  notice  of  entry  thereof, 
shall  file  with  the  dcrk  of  the  court  a  written 
undertaking  in  the  sum  of  $3,000,  with  corpo- 
rate surety,  to  be  approved  by  a  justice  of  this 
_  court,  to  the  effect  that  appellant  "^iU  not,  while 
'  in  possession  or  control  of  the  property,  commit 
or  suffer  any  waste  thereon,  and  that  the  apel- 
lant,  in  cas^  the  judgment  appealed  from  shall 
be  affirmed,  will  pay  to  the  respondent  such 
damage  as  may  be  suffered  by  reason  of  this 
appeal.    Settle  order  on*  notice. 


I^ah  PERLMAN,  appellant,  v.  BROOKI/YN 
CITY  RAILROAD  COMPANY  and  Harry 
Perlman,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  29, 
1922.)  Judgment  and  order  unanimously  afiirm- 
pd,  with  costs,  upon  opinion  by  Mr.  Justice 
Kapper  at  Special  Term,  117  Misc.  Rep.  353, 
191  N.  Y.  Sopp.  891. 


Ormino  PERSICX),  as  administrator,  etc^  of 
Tommaso  Persico,  deceased,  respondent,  v.  COM- 
MONWEALTH  FUEL  COMPANY.  Inc..  ap- 
pellant. (Supreme  0)urt,  Appellate  Division, 
Second  Department  April  2(),  1922.)  Judg- 
ment and  order  unaimously  affirmed,  with  costs. 
No  opinion. 


Nicholas  D.  PETERS  et  al.,  Respts.,  v.  H. 
Piatt  OSBORNE,  AppU.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  10, 
1922.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


PETER  STUYVESANT  OPERATING 
OORP'N  v.  Arthur  L.  SHAKMAN  and  an- 
other, aa  Eizecutorsi  etc.  (Supreme  Cknirt,  Ap- 
pellate Division^  First  Department.  May  12, 
1922.)    Application  granted.    Order  signed. 


PETER       STUYVESANT       OPERATING 
CORP'N,  Respt,  v.  Arthur  L.  SHAKMAN  and 


another,  as  Ex'rs.  etc.,  AppHs.'  (Supf 
Court,  Appellate  Division,  fiirst  Department 
July  14,  1922.)  Determination  affirmed,  with 
SIO  costs  and  disbursements,  with  leave  to  de- 
fendants to  serve  an  answer,  on  payment  of 
said  costs  and  the  costs  and  disbursements  at 
the  Appellate  Term.    No  opinion.    Order  filed. 


In  the  Matter  of  Supplementary  Proceedings. 
Ernest  PETRUCCI,  appellant,  in  proceedings 
supplementary  to  execution ;  Alexander  Ercole, 
respondent  In  the  matter  of  the  application  of 
Ernest  Petrucci,  appellant,  in  proceedings  sup- 
plementary to  execution,  etc.  (Alexand<;r  B}rcole 
respondent),  for  an  order  for  examination  of 
Herbert  A.  O'Brien,  third  party.  (Supremo 
Court  Appellate  Division,  Second  Department 
July  22,  1922.)  Motions  for  injunction  granted 
as  prayed  for.     Settle  otder  on  notice. 


Samuel  PBTT  v.  Max  SPIEQEI*.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  9,  1922.)  Motion  denied,  Ivith  $10  costSr 
and  stay  vacated.    Order  filed. 


Thomas  L.  PEVERLY,  an  infant,  by  Mary 
Frances  peverly,  guardian  ad  litem,  respondent, 
V.  UNITED  TRACTION  (^OMPANY^  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department.  July  6,  1922.)  Judgment 
and  order  unanimously  affirmed,  with  costs ;  the 
court  being  of  the  opinion  that  the  errors,  if 
any,  did  not  affect  the  substantial  rights  of  the 
parties  and  should  be  disregarded,  under  section 
10^  of  the  Civil  Practice  Act 


Annie  PFOTENHAUER  v.  EQUITABLE 
TRUST  COMPANY  OP  NEW  YORK.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment May  12,  1922.)  Motion  denied,  with 
$10  costs.     Order  filed. 


PHILIP  BECKER  &  CO.,  Respt.,  t.  DBT>A- 
WARB,  L.  &  W.  R.  R.  CiX.  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  24,  1922.)  Order  affirmed,  with  $10  costa 
and  disbursements,  with  leave  to  the  defendant 
to  plead  over  within  20  days,  upon  payment  of 
the  costs  of  the  motion  and  of  tnis  appeal. 
Held,  that  the  complaint  states  only  one  cause 
of  action,  viz:  for  damages  to  the  goods  while 
in  railroad  transit.  All  concur;  Sears,  J.,  not 
sitting. 


Ellen  Thompson  PHILLIPS,  Applt,  t.  CITY 
OF  NEW  YORK,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  26, 
1922.)  Judgment  and  order  affirmed,  with 
costs,  unless  plaintiff  stipulates  to  reduce  the 
amount  of  the  verdict  to  $3,000,  in  which  event 
the  judgment  and  order  appealed  from  are  re- 
versed, without  costs  of  this  appeal,  and  the 
verdict,   as   so   reduced,    reinstated,   and   judg- 
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ment  ordered  to  be  entered  thereon,  with  costs. 
No  opinion.    Settle  order  on  notice. 


Jesse  S.  PHIt/LIPS,  as  Superintendent  of  In- 
vurance  of  the  State  of  New  xork,  plaintiff,  re- 
spondent, V.  MARYLAND  CASUALTY  COM- 
PANY, defendant,  appellants  (Seneca  Action.) 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  24.  1922.)  Motion  of  plaintiff 
to  amend  order  denied.  Motion  of  defendant  to 
amend  order  granted,  and  order  amended,  by 
insertinff  therein  the  following  provision:  The 
court  further  finds  that,  irrespective  of  the  evi- 
dence as  to  the  Boland  Company  overdrafts,  and 
irrespective  of  Defendant's  Exhibit  No.  13,  the 
Seneca  Fire  Insurance  Company,  at  the  time 
it  procured  the  bond  in  suit,  had  knowledge  of 
the  insolvency  of  the  North  Penn  Bank.. 


Jesse  S.  PHILLIPS,  as  Superintendent  of 
Insurance  of  the  State  of  New  York,  plaintiff, 
respondent,  v.  UNITED  STATES  FIDELITY 
ft  GUARANTY  COMPANY,  defendant  appel- 
lant. (New  York  National  Action.)  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  24,  1922.)  Motion  of  plaintiff  to  amend 
order  denied. 


James  R.  PIERCE,  Respt,  ▼.  Edward  K. 
FENNO,  impleaded,  etc.,  Applt.  (Supreme 
0>urt.  Appellate  Division,  Fourth  Department 
June  dO,  1922.)  Motion  to  dismiss  appeal  grant- 
ed, onlese  appellant  shall  file  and  serve  printed 
papers  and  briefs  on  appeal  by  August  1st. 


Edward  F.  PIERCE,  Respt.,  v.  Jacob  H. 
GRUBMAN,  Applt  (Supreme  CJourt  Appel- 
late Division,  First  Department.  June  80, 
1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Ludovic  PI6NATBLLI,  appellant  v.  SUN 
PRINTING  &  PUBLISHING  ASSOCIA- 
TION, respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  29, 
19^.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied,   without  costs. 


PILLSBURY  FIX)UR  MILLS  CO.,  Respt, 
▼.  Joseph  NICOTERA,  Applt.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Mav 
24,  1922.)  Judgment  and  order  affirmed,  with 
costs.     Ail  concur. 


Concetta  PISATURO,  as  Adm'x,  etc,  Respt, 
▼.  Joseph  MARONE,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
26,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements,  on  the  opinion  of  Page,  J.,  in 
Kennedy  v.  Cunard  S.  S.  Co.,  197  App.  Div. 
459,  189  N.  Y.  Supp.  402.    Order  filed. 


Charles  PIZZO,  an  inft,  etc,  Bespt.,  y. 
Patrick  McGOVBRN,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
2,  1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed.  • 


Louis  PLASKOWITZ,  Applt,  T.  Samuel 
WESKER  and  another,  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
May  26,  1922.)  Order  modified,  by  striking  out 
"$25**  as  the  costs  of  the  action,  and  inserting 
instead  "$10,"  and.  as  so  modified,  affirmed, 
without  costs,  on  the  authority  of  Taiahoff  v. 
Elkema,  171  App.  Div.  288,  295,  157  N.  Y. 
Supp.  98,  and  Dahm  t.  0'Ck>nneIl,  179  App. 
Div.  363,  166  N.  Y.  Supp.  460.  with  leave  to 
plaintiff  to  serve  an  amended  complaint,  upon 
payment  of  the  costs  stated  in  the  order  ap- 
pealed from,  as  so  modified.    Order  filed. 


Eugene  POLICASTRO,  respondent  ▼.  Sam- 
uel JAFFE,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  2^ 
1922.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


POOR'S  PUBLISHING  CO.  t.  BANCA 
MARMOROSCH  BLANK  &  CO..  SOCIETATB 
ANONIMA.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department'.  May  12,  1922.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Louisa  G.  POPHAM,  as  trustee,  etc,  of 
Louisa  C.  T.  GLOVER,  deceased,  respondent 
V.  James  A.  GLOVER,  appellant.  (Supreme 
Court  Appellate  Division,  Second  Department 
June  9,  1922.)  Motion  for  reargument  or  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
without  costs. 


Agnes  S.  PORTER,  Respt,  ▼.  Charles  A. 
PORTER,  Applt.  (two  cases).  (Supreme  Court 
Appelate  Division,  First  Department  June  9, 
1922.)  Order  affirmed,  with  $10  cosU  and  dis- 
hursements.    No  opinion.     Order  filed. 


Marion  O.  P0S8  t.  INDBBfNITY  MUTUAL 
MARINE  ASSURANCE  CO.,  Ltd.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  14,  1922.)  Application  granted.  Order 
signed. 


Ralph  W.  POWERS  t.  Edward  DB  CBSARE 
et  al.  (Supreme  Court  Appellate  Divisioi^ 
First  Department.  June  23,  1922.)  Appljc» 
tion  denied,  with  $10  costs.    Order  signed. 


William  Harold  POWERS,  respondent  ▼.  B8. 
P.    W.  RBAI/TT  COMPANY,  Inc.,   ai^eDant 
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<Appe]]ikt«  XMTidon,  Second  Department.  July 
22,  1922.)  Coaneel  having  agreed  in  open 
court  that  the  rente  may  be  collected  by  the 
Kings  County  Trnst  Company,  pending  the  ap- 
peal, the' motion  for  a  stay  is  granted  npon 
that  condition,  without  costa. 


PREMIUM  DAIRY  COMPANY,  respondent. 
▼.  The  CITY  OF  NEW  YORK,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment, June  29,  1922.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


John  C.  PRBNDERGAST,  respondent,  ▼. 
GARMENT  CENTRE  REALTY  COMPANY, 
defendant,  and  MadL  Kaxmer,  appellant  (Su* 
preme  Court,  Appellate  Divisloin,  Second  De- 
partment June  29,  1922.)  Order  affirmed, 
with  $10  costa  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Kelly,  Jaycox,  Kelby, 
and  Young,  JJ.,  concur. 


John  C.  PRBNDERGAST,  respondent,  v. 
GARMENT  CENTRE  REALTY  COMPANY, 
defendant  and  Mack  Ranner,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  22,  1922.)  Motion  for  reargu- 
ment  or  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  with  $10  coats. 


In  the  Matter  of  David  PRICE,  deceased. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  9,  1922.)  Order,  so  far  as 
appealed  from,  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Order  filed.  See, 
also,  118  Misc.  Rep.  644,  194  N.  Y.  Supp.  79; 
194  N.  Y.  Supp.  842. 


Pearl  J.  Hancock  PROVANCHA.  Respt.,  ▼. 
PRUDENTIAL  INS.  (X).  OF  AMERICA,  Ap- 
plt  (Supreme  CJourt,  Appellate  Division, 
Fourth  Department  May  10.  1922.)  Judg- 
ment affirmed,  with  costs.    All  concur. 


Peart    J.  PROVANCHA,    Respt.,  ▼.    PRtJ- 
DBNTIAL  INS.   CO.   OF  AMERICA,   Applt 

i Supreme  (3ourt,  Appellate  Division,  Fou)rth 
department.  June  3(),  1922.)  Motion  for  re- 
argument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 


Charles  E.  PURDY  et  al.,  Respts»  ▼.  Mary 
Evelyn  SMITH,  Applt  (Supreme  (?ourt.  Ap- 
pellate Division,  Fourth  Department.  May  10, 
1922.)  Motion  to  diamiss  appeal  granted,*  an - 
less  appellant  shall  file  ,and  serve  printed  pa- 


pers and  printed  bariefs  and  pay  to  respondents' 
attorneys  $10  by  August  loth 


In  the  matter  of  the  claim  under  the  Work- 
men's Compensation  Law  of  Stoina  PUSTINJA 
and  two  minor  children,'  daimants,  appeUanta» 
V.  DONNER  STEEL  COMPANY,  employer, 
respondent.  (Supreme  Court,  Appellate  Envi- 
sion, Third  Department  May  3,  1922.)  Deci« 
sioi)  unanimously  affirmed,  without  coats. 


In  the  matter  of  the  application  for  a  war« 
rant  to  search  and  seiEe  intoxicating  liquors, 
etc.,  in  the  premises,  etc.,  of  Frank  QUEEN, 
claimant-appellant  (Supreme  Ourt  Appel* 
late  Division,  Second  Department.  July  21, 
1922.)  Order  affirmed.  No  opinion.  Black- 
mar,  P.  J.,  and  Kelly,  Jaycox,  Kelby,  and 
Yonng,  JJ.,  ccmcur. 


Burton  J.  QUINN,  appellant,  t.  William 
COOKE,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  I)epartment.  June  29, 
1922.)  Judgment  of  the  County  Court  of  West- 
chester County  unanimously  affirmed,  with 
costs.    No  opimon. 


FaAnie  RADEB  y.  Leo  RADER.  (Supremo 
Court,  Appellate  Division,  First  Department. 
June  9,  1922.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


Dora  RANALLY,  respondent,  ▼.  Blasej  DA- 
BROWSKY.  appellant  (Supreme  Court  Ap- 
pellate Division,  Third  Department  May  % 
1922.)  Judgment  unanimously  affirmed,  with 
costs. 


In  the  matter  of  the  judicial  settlement  of 
the  account  of  Nina  M.  Randall,  as  administra- 
trix of  the  ESTATE  of  Harold  E.  RANDALL, 
deceased.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  6,  1922.)  De* 
cree  of  surrogate  modified,  as  hereinafter  in- 
dicated, and,  as  modified,  affirmed.  The  court 
disapproves  of  the  refusal  of  the  surrogate  to 
find  that  the  sum  of  $500  for  attorney's  serv- 
ices in  obtaining  settlement  was  a  proper  de- 
duction to  be  made. from  the  fund  recovered. 
(Code  of  Civil  Procedure.  |  1903.)  The  court 
also  disapproves  of  the  refusal  of  the  aurro- 
gate  to  allow  as  an  item  of  funeral  expense 
the  sum  of  $82  paid  by  the  administratrix  for 
a  burial  lot  for  the  interment  of  the  intestate, 
and  also  as  a  funeral  expense  the  sum  of  $145 
paid  by  her  for  a  mMiument  for  the  deceased. 
The  court  also  disapproves  of  the  refusal  of 
the  surrogate  to  allow  the  expenses  of  serving 
citations,  amounting  to  $10.  The  court  there- 
fore disapproves  of  the  tbiad  finding  in  the 
decree  of  the  surrogate,  reverses  that  portion 
oi  the  decree,  and  under  its  plenajry  power,  on- 
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der  section  2763  of  the  Code  of  Giyil  Proce- 
dure, finds  that  the  account  should  be  allowed 
and  settled  as  follows:- 

Amount  received  in  Bettiement $6>260  00 

Deductions  to  be  made  before  division: 

Amount  allowed  to  Leopold  Spitz. . .  |260  00 

Funeral  expensee— A.  N.  Henderson, 

Malone,  N.  Y 28  00 

Henry  J.  Connolly,  undertaker 238  00 

Cemetery  lot  for  interment  of  de- 
ceased in  Malone,  N.  T 82  00          « 

Monument  for  deceased 146  00 

Francis  B.  Cantwcll,  services  in  ob- 

.  talnlns  settlement  of  case 600  00 

Francis    B.    Cantwell,    services    on 

final  accounting 60  00 

Expense  of  serving  citations 10  00 

Amount  of  administratrix  commis- 
sions   166  25    11,450  25 

Those  portions  of  the  decree  which  order  the 
account  to  be  settled  as  stated  in  the  third 
finding  of  the  surrogate,  and  which  order  the 
administratrix  to  reimburse  the  estate  to  the 
extent  of  $184.34,  and  all  other  portions  of 
said  decree  inconsistent  herewith,  are  reversed. 
Let  an  order  be  entered  in  accordance  with 
this  decision,  and  also  decreeing  that  the. ad- 
ministratrix pay  to  J.  C.  Little,  special  guard- 
ian, $50.50,  the  amount  allowed  by  the  sur- 
rogate upon  the  final  accounting,  and  also  de- 
creeing that  costs  be  payable  to  all  parties 
filing  separate  briefs  herein,  payable  out  of 
the  estate,  and  decreeing  that  the  balance  bo 
distributed  one-third  to  the  widow  and  to  each 
of  the  infants  one-fourth  of  two-thirds.  AH 
concur.    Van  Kirk,.  J.,  no£  sitting. 


In  the  Matter  of  Albert  Sidney  RANLETT, 
deceased.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  23,  1922.)  De- 
cree, so  far  as  appealed  from«  affirmed,  with 
costs.  No  opinion.  Order  filed.  See,  also, 
118  Misc.  Rep.  528,  193  N.  Y.  Supp.  637. 


Frederick  KANSCHT,  respondent,  v.  CITY 
OF  WHITE  PLAINS,  appellant  Action  No. 
1.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  9,  1922.)  Judgment 
affirmed,  with  costs.  No  opinion.  Blackmar, 
P.  J.,  and  Kelby  and  Young,  JJ.,  concur.  Kel- 
ly and  Manning,  JJ.,  dissent,  on  the  authority 
of  McCoun  T.  Pierpont,  232  N.  Y.  66.  133  N. 
B.  355. 


RAW  SUjK  TRADING  CO.,  Inc.,  v.  Harry 
KATZ  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  July  14,  1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  the  ESTATE  of  John  J.  P. 
READ,  deceased.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  June  30,  1922.) 
Decree  and  order  reversed,  upon  the  law,  re- 
part  of  jreferee  confirmed,  and  proceedings  dis- 


missed with  costs.  Held,  that  the  petitioiier. 
Wiiber  W.  Chambers,  as  one  of  the  people  of 
the  state  of  New  York,  was  not  a  person  ha- 
terested  in  the  estate,  within  the  meaning  of 
section  2603  of  the  Code  of  dvil  Procedore. 
AU  concur.  =^=— 

Edward  B.  REDMAN  v.  VERPLEX  ART 
COMPANY.  (Supreme  CJdnrt  AppeUate  Di- 
vision,  First  Department  May  12,  _1922.) 
Motion  denied,  with  $10  costs.    Order  filed. 

"Franklin  A.  REGAN,  Respt,  y.  Herbert  L. 
DILLON,  impld.,  etc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
June  30,  1922.)  Appeal  from  Supreme  Court 
New  York  County.  Action  by  Franklin  A. 
Regan  against  Herbert  L.  Dillon.  From  a 
judgment  for  plaintiff,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial  de- 
fendant appeals.  Judgment  and  order  re- 
versed, and  new  trial  ordered.  See,  alsa  199 
App.  Div.  622,  191  N.  Y.  Supp.  883. 

PER  CURIAM.  The  verdict  was  contrary 
to  the  weight  of  the  evidence,  and  the  case  was 
submitted  to  the  jui5^  on  an  erroneous  theory 
of  law.  The  judgment,  so  far  as  appealed  fronu 
and  the  order  denying  new  trial,  are  reversed, 
and  a  new  trial  ordered,  with  coats  to  appel- 
lant to  abide  the  event 

Lawrence  J.  REGUCCI,  Respt,  ▼.  NASH 
MOTORS  COMPANY,  Inc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
June  16.  1922.)  Judgment  and  order  afilrmed, 
with  costs.  •  No  opinion.    Order  filed. 


In  the  matter  of  the  application  of  Guatav 
A.  REHDER  for  admission  to  the  bar  (from 
the  state  of  Iowa).  (Supreme  Court,  Appel- 
late Division,  Second  Department  Jaly  22, 
1922.)     Application  granted  and  order  agned. 


Louis  REICJHERT  t.  J.  Oeorfe  ORILL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  23,  1922.)  Motion  to  dismiss 
appeal  denied,  with  $10  costs.    Obrder  filed. 


Mary  W.  REIK,  Respt,  T.  Henry  O.  REIK, 
Applt  (Supreme  Court,  Appellate  DivimoD. 
First  Department  June  30,  1922.)  Judg- 
ment affirmed,  with  costs.    No  opinion.    Order 

filed. 


Marjorie  F.  RBINBBRG,  respondent  ▼. 
NEW  YORK  LIFE  INSURANCJE  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Divi- 
Bion.  Second  Department  April  20,  1922.) 
Motion  to  resettle  order  granted  in  part,  and 
order  signed. 


Herman  RESSLER  et  al.  ▼.  8AMFHIM0H 
HOLDING  CORP'N  et  al.     (Supreme  Court 
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AppeHate 
9,  1922.) 
der  filed. 


DlTisioiu  First  Department.     June 
Motion  denied,  with  (10  costs.    Or- 


Mary  A.  REYNOLDS,  respondent,  v.  James 
REYNOLDS;  appellant  jSupreme  Court, 
Appellate  Division,  Second  Department.  July 
21,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  oninion.  Blackmar,  P.  J., 
and  KeUy,  Jaycoz,  Kelby,  and  YouniTi  JJ**  con- 
cur. 


Peter  REZZOAGLI  v.  "John"  O'HANLON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  9.  1922.)  Application  denied, 
with  $10  costs.    Order  signed. 


Thomas  A.  RICHARDS  t.  Frederick  O. 
PHIPPS,  as  Treasurer,  etc  (Supreme  Court, 
Appellate  Division,  First  Department.  July 
14,  1922.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Bfichael  H.  RIPTON,  Applt^  v.  STATE  of 
New  York,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  24,  1922.) 
Judgment  (116  Misc.  Rep.  765.  190  N.  Y.  Supp. 
149),  affirmed,  with  costs.    All  concur. 


Charles  W.  RISHEL,  respondent,  v.  Antonio 
ERRIOO,  Sadie  Errigo,  and  Joseph  D.  Tedeschi 
Co.,  defendants,  and  Yere  H.  Multer,  appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  3,  1922.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  the  appellant,  Vere  H.  Multer,  to 
serve  an  answer  within  20  days,  on  payment  of 
said  costs  and  of  the  costs  allowed  in  the  or- 
der appeal^  from. 


Charles  W.  RISHEL,  respondent,  ▼.  Vere  H. 
MULTER,  defendant,  Antonio  Errigo,  Sadie 
Errigo,  and  Joseph  D.  Tedeschi  Co.,  Inc..  ap- 
pellant. (Supreme  Court.  Appellate  Division, 
Third  Department.  May  S,  1922.)  Order  un- 
animously affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  the  appellant,  Joseph 
D.  Tedeschi  Co.,  Inc.,  to  serve  an  answer  with- 
in 20  days,  on  payment  of  said  costs  and  of  the 
costs  allowed  in  the  order  appealed  from. 


Edwin  B.  RISLEY,  respondent,  v.  MOON 
MOTOR  CAR  COMPANY  OF  NEW  YORK, 
Inc.,  appellant.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  July  6,  1922.) 
Judgment  and  order  reversed,  and  complaint 
dismissed,  with  costs,  on  the  ground  that  there 
i»  no  evidence  of  conversion.    All  concur. 


Alphonse  RISOLO,  as  administrator,  etc.,  of 
Albert  Risolo,  deceased,  respondent,  v.  Adolph 


KOCH,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  26,  1922.) 
Judgment  and  order  reversed  on  the  facts,  and 
a  new  trial  granted,  costs  to  abide  the  event, 
on  the  ground  that  the  findings  of  defendant's 
negligence  and  freedom  from  contributory  neg- 
ligence by  plaintiff's  intestate  were  against  the 
weight  of  the  evidence.  Rich,  Kelly,  and  Jay- 
cox,  JJ.,  concur.  Blackmar,  P.  J.,  and  Young, 
J.,  concur  upon  the  ground  last  stated  only. 


RITZ  CARLTON  RESTAURANT  A  HOTEL 
CO.  V.  John  R.  DITMARS.  (Supreme  Court, 
Appellate  Division,  First  Department.  July  14, 
1922.)  Motion  for  stay  pending  appeal  denied, 
unless  a  satisfactory  and  technically  proper 
undertaking  is  filed  within  ^ve  days.  If  this 
condition  is  complied  with,  the  stay  pending  ap- 
peal is  granted.    Settle  order  on  notice. 


Lyman  ROBINSON.  Applt.,  t.  STATE  of 
New  York,  Respt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  17, 
1922.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers on  appeal  on  or  before  September  1st. 


Julius  ROBINSON  v.  S.  &  M.  6REENBERG 
MARCUS  CO.,  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department  May  26, 
1922.)  Application  denied,  with  $10  costs. 
Order  signed. 


Thomas  F.  BOCHFORD  and  Emma  L.  Bush, 
appellants,  ▼.  Joseph  FRIED  and  others,  re- 
spondents. (Supreme  Court.  Appellate  Divi- 
sion, Second  Department  July  22,  1922.)  Mo- 
tion for  stay  denied,  without  costs.  Motion  to 
be  permitted  to  present  the  two  appeals  on  one 
record  granted,  without  costs. 


Anna  ROCK,  as  adm'x,  etc.,  Respt,  ▼.  ERIE 
RAILROAD  CO.,  Applt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  May  10, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  the  defendant  to 
plead  over  within  20  days,  upon  payment  of  the 
costs  of  the  motion  and  of  this  appeal.  AU 
concur. 


ROCKAWAY-PAOIFIC     CORPORATION, 

claimant,  respondent,  v.  STATE  of  New  York* 
appellant.  CITY  OF  NEW  YORK,  claimant 
appellant  v.  STATE  of  New  York,  respondent 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment May  16, 1922.)  Motion  aenied,  with 
$10  costs. 


ROCKAWAY  POINT  COMPANY,  Inc.,  re- 
spondent ▼.  Nils  FRIBER6.  appellant.  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment April  20,  1922.)  Motion  to  dismiss 
appeals  denied,  without  costs. 
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Edna  H.  ROQOE  ▼.  Charles  P.  ROGOB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  26,  1922.)  Motion  granted. 
Order  filed. 


Edna  H.  R0G6B,  Respt.,  ▼.  Charles  P. 
ROGGE,  Applt.  (Supreme  Court,  Appellate 
Division.  First  Department.  June  9,  1922.) 
Order  modified,  by  reducing  the  counsel  fee  to 
the  sum  of  $1,000,  and  by  providing  that  the 
award  of  alimony  at  the  rate  fixed  is  upon 
condition  that  plaintiff  agree  to  an  immediate 
trial  of  the  issues  herein  oef ore  a  referee,  with 
leave  to  plaintiff  to  apply  for  additional  coun- 
sel fee  in  case  the  trial  before  the  referee 
grove  to  be  a  protracted  one,  and,  as  so  modi- 
ed,  affirmed,  without  costs.  No  opinion.  Set- 
tle order  on  notice. 


David  I.  ROGOW,  Applt.,  ▼.  Granby  S. 
HOWARD,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  9,  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


William  ROGOW,  Applt.,  v.  Granby  S.  HOW- 
ARD, impld.,  etc.,  Respt  (Supreme  Court,  Ap- 
?ellate  Division,  First  Department.  June  9, 
922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.    Order  filed. 


Benjamin  T.  ROLLAH,  Respt.,  v.  Thomas 
H.  BUSSBY,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  17, 
1922.)     Motion  to  dismiss  appeal  granted. 


Mae  ROLIiE,  Applt.,  ▼.  Edward  F.  ROLLB, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  16,  1922.)  Order,  so 
far  as  appealed  from,  affirmed.  No  opinion. 
Order  filed.  See,  also,. 201  App.  Ittv.  698,  194 
N.  Y.  Supp.  661. 


Mae  ROLLE  v.  Edward  F.  ROLLB.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  14,  1922.)  Motion  granted;  ques- 
tion certified;   order  filed. 


Moescha  ROSENBERG,  Respt,  ▼.  Louis 
BERGMAN  and  another,  Applts.  (Supreme 
Court  Appellate  Division,  First  Department. 
May  26,  1922.)  Judgment  and  order  affirmed, 
with  costs.     No  opinion.     Order  filed. 


Martin  ROTHBARTH  et  al.,  Respts^  v.  Fe- 
Hx  HERZFELD  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  23,  1922.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Thomas  W.  ROTJRKE,  respondent,  v.  Robert 
8.  BICKLBT,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
21,  1922.)  Judgment  and  order  reversed  upon 
the  law  and  the  facts,  and  complaint  unani- 
mously dismissed,  with  costs.  We  are  of  opin- 
ion that,  under  the  facts  and  circumstances 
shown  in  the  record,  the  plaintiff  has  no  cause 
of  action  against  the  defendant.  See,  also,  197 
App.  Div.  191,  188  N.  Y.  Supp.  878. 


Elizabeth  RUDDY,  as  administratrix,  eta,  of 
Edward  Leo  Ruddy,  deceased,  appellant,  v. 
MORSE  DRY  DOCK  &  REPAIR  COMPAXT, 
respondent.  (Supreme  Court,  Apxiellate  Divi- 
sion, Second  Department  June  29,  1922.) 
Motion  to  dismiss  appeal  denied,  without  costs. 


Eugene  A.  RUDIGER  and  John  M.  Rudiger, 
respondents,  v.  James  S.  COLEMAN  and  oth- 
ers, appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  21,  1922.) 
Order  denying  defendants*  motion  to  confirm* 
and  granting  plaintiffs*  motion  to  set  aside  ref- 
eree^B  report,  reversed  upon  the  law  and  facts, 
without  costs,  and  referee's  report  corrected 
and  modified,  so  as  to  surcharge  defendants*  ac- 
count as  stated  by  the  referee  with  2,300  cubic 
feet  of  granite  donated  by  defendants  to  Guard- 
ian Building  of  Peekskill  at  55  cents  per  cubic 
foot,  $1,265,  and  by  striking  out  from  said  ac- 
count the  credit  allowed  defendants  of  the  ex- 
pense and  labor  of  defendants  in  quarrying  out 
and  piling  on  the  lands  in  controversy  16.000 
cubic  yards  of  stone  and  granite  at  a  cost  of 
$1.30  per  cubic  yard,  $20300,  and  by  allowing 
to  plaintiffs  interest  on  the  items  of  receipts, 
and  to  defendants  on  the  items  of  disburse- 
ments from  their  respective  dates,  and,  as  so 
modified,  confirmed,  and  final  judgment  unani- 
mously directed  in  accordance  with  said  re- 
port, as  so  modified  and  confirmed,  without 
cos(«.  We  find  as  follows:  (1)  That  the  find- 
ings of  the  referee  as  to  the  value  of  the  stone 
wag  justified  under  the  facta  and  drcnmstances 
shown.  (2)  That  defendants  were  under  no 
obligation  to  cultivate  the  arable  land.  (3) 
That  defendants  are  not  chargeable  with  the 
value  of  the  plant,  buildings,  and  atmctnres 
removed  or  destroyed,  as  they  were  defendants* 
property.  (4)  That  defendants  were  not  jus- 
tified in  making  a  gift  of  stone  to  the  Peeks- 
kiU  Catholic  Church  for  the  Guardian  BoUcfing. 
(5)  That  defendants  are  not  entitled  to  a  lien 
or  credit  for  the  expense  and  labor  of  quarry- 
ing out  and  piling  stone,  aa  this  was  done  as  an 
incident  to  the  production  of  stone  used  by 
them  in  the  dam,  and  also  occurred  prior  to 
October,  1906,  and  is  not  a  subject  of  this  ac- 
counting. (6)  That  the  referee  pr<^perly  al- 
lowed defendants  Uieir  expenses  m  the  care 
and  management  of  the  property,  as  the  order 
provides  that  the  defendants  should  account 
for  tl»  profits  realised,  and  such  profits  can 
only  be  determined  after  deducting  proper  ex- 
penses. (7)  That  plaintiffs  are  entitled  to  in- 
terest on  the  items  of  receipts,  and  defendant? 
to  interest  on  the  items  of  dlsDUrsements  from 
their  respective  dates.    Settle  order  on  notice. 
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In  the  Matter  of  the  ESTATD  of  Frauds  X. 
BUECKEL,  an  infant  (Supreme  Court,  An- 
peUate  Division,  Second  Department.  April  28. 
1922.)  Order  of  tlie  Surrogate's  Court  of 
Kings  County  reversed  upon  the  law,  with  flO 
costs  and  disbursements,  and  motion  fpranted, 
with  $10  costs,  for  the  reason  that  this  court 
is  of  opinion  that  under  section  2734  of  the 
Code  of  Civil  Procedure  (Surro^te's  Court 
Act,  f  266)  the  Surrogate's  Court  has  jurisdic- 
tion to  grant  the  application.  Blackmar,  P.  J., 
and  Kich,  Kelly,  Jaycoz,  and  Young,  JJ.,  con- 
cur. 


RUIiAND  &  BENJAMIN,  Inc.,  ▼.  J.  B. 
WALLACE  CO.,  Inc.  (Supreme  Court  Ap- 
pellate DiviRion,  First  Department.  July  14, 
1922.)     Application  granted.    Order  signed. 


RUSSIAN  SOCIALIST  FBDEBAMlD  SOV- 
IET REa*UBLrC.  Applt.,  v.  Jacques  Roberta 
CIBRARIO,  Impid., .  etc.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
May  12,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Order  filed. 
See,  also,  198  App.  Div.  869,  191  N.  X.  Supp. 
543. 

I^  the  matter  of  the  petition  of  Frederick  R. 
Ryan,  to  prove  the  Last  WILL  and  Testament 
of  Walter  F.  SYS2S8,  deceased.  (Supreme- 
Court,  Appellate  Division,  Second  Department 
July  21,  1922.)  Motion  for  stay  dismissed, 
without  costs,  as  a  decision  is  unnecessary. 


In  the  matter  of  the  petition  of  Frederlclc  R. 
Ryan,  to  prove  the  last  WILL  and  testament  of 
Walter  F.  SYKES,  late  of  the  County  of  Kinm 
deceased.  (Supreme  Court,  AppeHate  Division, 
Second  Department  July  21,  19:22.)  Order 
denying  motion  to  vaeate  notice  served  by  con- 
testants to  take  the  testimony  of  Mrs.  Suzanne 
Sykes,  a  witness,  in  Paris,  reversed  on  the  law 
and  facts,  with  $10  costs  and  disbursements, 
and  motion  granted,  without  costs.  O^ie  facta 
stated  in /the  affidavit  to  secure  an  oral  exam- 
ination of  the  witness  in  Paris  are  insufficient 
to  warrant  the  deposition  on  oral  interrogato- 
ries. Blaokmar,  P.  J.,  and  Kelly,  Jaycox,  Kel- 
by,  and  Toung,  JJ.,  concur. 


James  RYAN.  Applt..  v.  FRANK  L.  HALL 
CO.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  May  10,  1922.) 
Motion  for  reargument  denied,  with  $10  costs. 
Held,  while  the  evidence  as  to  damages  is  un- 
satisfactory, we  think  there  Is  enough  to  have 
warranted  the  jury  in  finding  more  than  nomi- 
nal damages,  and  besides  the  Judge  seems  to 
have  charged  the.  jury,  without  exception,  tiut 
the  plaintiff  was  entitled  upon  the  evidence  to 
recover  what  the  services  ot  the  physician  were 
reasonably  worth. 

194N.Y.S.— 62 


Geonre  W.  RYAN,  appsUant,  ▼.  JAM08  A, 
STEVENSON  .OOBIPASy  and  another,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  D^artment  June  2d,  1922.)  Mo- 
tion to  dismiss  appeal  granted,  without  costs. 


Frederick  linde  RYON,  respondent,  v.  JOHN 
WANAMAKER.  NEW  YORK,  Inc.,  and  John 
J.  Dixon,  appeluunts.  ^upreme  Court  Appel- 
late Division,  Second  Department  July  21, 
1922.)  Judnnent  (116  Misa  Rep.  91,  190  N. 
Y.  Supp.  250)  affirmed,  with  costs.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Manning,  and  Kel- 
by,  JJ.,  concur.    Kelly,  J.,  dissents. 


SAFETY  NIGHT  LIGHT  COMPANY.  Inc., 
appellant,  v.  Antonina  MACHOINSKI  and  oth- 
ers, respondents.  (Supreme  Court.  Appellate 
Division,  Second  Department  April  28,  1922.) 
The  failure  to  give  ;iotlce  created  no  cause  of 
action.  We  are  of  opinion,  however,  that  the 
complaint  alleges  a  cause  of  action  for  tree- 
pass  upon  plaintiff's  property.  The  order  is 
therefore  reversed  upon  the  law  and  the  facts, 
and  a  new  trial  granted,  costs  to  abide  the 
event  Blackmar,  p.  J.,  and  Rich,  Kelly,  Jay- 
coz and  Young,  JJ.,  concur. 


Charles  SALZMAN,  Applt.,  ▼.  IROQUOIS 
NATIONAL  GAB  CO.,  Respt  (Supreme 
Court  Apnellate  Division,  Fourth  Department. 
May  10,  1922.)  Order  reversed,  with  [f  10  costs 
and  disbursements,  except  the  provision  relat- 
mg  to  the  referee,  and  the.  motion  is  denied, 
with  $10  costs.  Deposition  pursuant  to  the 
notice  to  be  taken  on  the  17th  day  of  May, 
1922,  at  10  a.  m.    All  concur. 


SAMUEL  GKBB5NBLATT  A  CO.,  Inc.,  v. 
Louis  BAYER  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department.  July  14, 
1922.)  Application  denied,  with  |10  costs,  and 
stay  vacated.    Order  signed. 


HoUis  A.  SANDJJRSON.  an  Infant  by  Carl 
D.  Isaac,  his  guardian  ad  litem,  respondent  ▼• 
Frank  (JOOLEY  and  others,  appellants,  and 
Amos  S.  Cooley  and  others,  respondents.  (Su- 
preme Ck>urt.  Appellate  Division,  Second  De- 
partment. June  9.  1922.)  The  interlocutory 
judgment  of  the  County  Court  of  Richmond 
County,  entered  October  4,  1921,  and  the  order 
of  October  4,  1921,  denying  the  motion  of  tEe 
people  of  the  state  of  New  York  to  dismiss  thu 
complaint  as  to  the  people,  on  the  ground  that 
this  court  has  no  jurisdiction  of  said  defend- 
ants concerning  the  subject-matter  of  this  ac- 
tion, are  reversed  on  the  law,  and  motions 
granted,  with  costs,  on  the  ground  that  i^Iaintiff 
has  failed  to  comply  with  the  provisions  of 
section  1594  of  the  Code  of  C!ivil  Procedure,  in 
that  the  complaint  fails  to  set  forth  detailed 
facts  showing , the  nature  and  extent  of  the  in- 
terest in  or  lien  on  the  said  property  of  the 
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people  of  the  state  of  New  York,  and  the  rea- 
son for  making  the  people  a  party.  Blackmar, 
P.  J.,  and  Rich,  Kelly,  Jaycoz,  and  Young,  JJ., 
concur.    Settle  order  on  notice. 


SANITARY  FIRE  PROOFING  &  CON- 
TRACTING CO.,  Inc.,  ▼.  FINKBL  UMBREL- 
LA FRAME  CO.,  Inc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  14/ 
1922.)  Application  denied,  with  $10  costs. 
Order  signed. 


Stella  SAVINSKY,  as  administratrix,  etc, 
of  Mary  Gabana,  deceased,  respondent,  y.  PRU- 
DENTIAL INSURANCE  COMPANY  OF 
AMERICA,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  12, 
1022.)  Judgment  and  order  of  the  City  Court 
of  Yonkers  unanimously  affirmed,  with  costs. 
No  opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly, 
Manning;  and  Kelby,  JJ.,  ocmcur. 


Eugene  SAXE,  Applt,  t.  SUGARLAND 
MANUFACTURING  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  30,  1922.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  on  the  ground  that,  upon 
the  undisputed  evidence  in  the  case,  the  plain- 
tiff was  entitled  to  a  recqvery  of  $460,  and 
therefore  the  verdict  in  favor  of  the  defendant 
was  against  the  weight  of  the  evidence.  Inas- 
much as  a  new  trial  is  ordered,  attention 
should  be  called  to  the  fact  that  error  was 
committed  in  receipt  of  Defendant's  Exhibits 
A,  B,  and  J.  Order  filed.  See,  also,  189  App. 
Div.  204,  178  N.  Y.  Supp.  454. 


Joseph  SCHARF  and  Benjamin  Axelrod, 
re^spondents,  v.  Jacob  GLASSBR  and  Leo 
Weinstein,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June 
29,  1922.)  Judgment  reversed  on  the  law,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event.  It  was  error  to  exclude  the  evidence, 
offered  by  defendants,  that  the  plaintiffs  had 
failed  to  perform  their  contract,  in  that  the 
goods  manufactured  were  not  in  accordance 
with  the  sample,  and  were  not  tendered  for 
delivery  in  time.  Dickinson  v.  Tysen,  209  N. 
Y.  395,  401,  103  N.  B.  703;  N.  Y.  &  N.  H. 
Sprinkler  Co.  v.  Andrews,  38  App.  Div.  56,  55 
N.  Y.  Supp.  1020.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Young,  Jj.,  concur. 


S.  CHARLES  HANNA,  Inc.,  appellant,  y. 
John  FITZGERALD  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  29t  1022.)  Motion  to  dismiss 
appeal  denied,  on  condition  that  appellant  per- 
fect the  appeal  for  the  October  term  (for  which 
term  this  case  is  set  down)  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs.  Young,  J.,  taking  no 
part. 


Elsie  SOHARY,  Applt.,  t.  S.  Samud 
SCHARY,  Respt  (Supreme  Court,  AppeUate 
Division,  First  Department  June  23,  1922.) 
Order  affirmed,  without  coats.  No  opinion. 
Order  filed. 


Gussie  SCHEINDELSON.  respondent,  ▼. 
Leah  LEVINE  and  Edward  Levine,  appellants. 
(Supreme  Court,  AppeUate  Division,  Second 
Department  June  9,  1922.)  Motion  to  dia- 
miss  appeal  denied,  with  $10  costa. 


Zelda  C.  SCHILLER,  Respt,  t.  Joseph  A. 
SCHILLER*  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  May  12, 
1922.)  Order  affirmed,  with  $10  costa  and  dia- 
bursementa.    No  opinion.    Order  filed. 


In  the  matter  of  the  petition  of  Ida 
Schmidt  to  prove  the  Last  WILL  and  Testa- 
ment of  Henry  C.  SCHMIDT,  late  of  the  Coun- 
ty of  Kings,  deceased;  Wilhelmina  O.  ESirsam 
and  Henry  J.  Schmidt,  contestants-appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  21,  1922.)  Decree  of  the 
Surrogate's  Court  of  Kings  Coun^  afilrmed, 
with  costs  to  all  parties  who  have  separately 
appeared,  payable  out  of  the  estate.  No  opin- 
ion. Blackmar,  P.  J.,,  and  Rich,  KeUy,  Jay- 
cox, and  Young,  JJ.,  concur. 


Morris  SCHOENBERG,  respondent  t.  WU- 
liam  C.  JECiKEL  et  al.,  app^lanta.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  26,  1922.)  Motion  to  extend  time  to  an- 
swer or  otherwise  plead  until  determination  of 
the  appeal  from  the  order  granted,  without 
costs. 


William  SCaaOLING,  as  administrator  pt  the 

§ood8,  chattels,  and  credits  of  Kuni  Scholing. 
eceased,  appellant,  v.  Charles  R,  0*CK)NXOR 
and  "John  Doe,"  names  fictitious,  respondents. 
(Supreme  Court  Appellate  Division.  Third  De- 
partment. May  24,  1922.)  Order  unanimously 
affirmed,  with  $10  Costa  and  disbur^menta. 


Carl  W.  SCHROETEIt  Respt,  t.  ARBIB  & 
HOULBERG,  Inc.,  Applt.  (Supreme  Court 
Appellate  Division,  First  Department  June 
30,  1922.)  Order  reversed,  with  $10  co5ts 
and  disbursements,  and  motion  denied,  with 
$10  costs,  on  the  ground  that  there  is  an  issue 
of  fact  presented  by  the  pleadinga.  Dowling, 
J.,  dissenting.     Order  filed. 


SCHUHLBS  PURE  GRAPE  JUTOB  COM- 
PANY, Inc.,  Respt.,  v.  James  O.  DAVIS*  Di- 
rector  General  of  Railroads,  etc.,  Applt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment June  23,  1922.)  Order  affirmed,  with 
$10  coats  and  disboraementa.  No  opinion. 
Order  filed. 
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Barbara  8GHUMACHICR,  Applt,  ▼.  Philip  H. 
8GHUMAGHIIR,  Bespt.  (Supreme  Court,  Ap- 
pellate DirisioD,  First  Department.  June  23, 
1922.)  Order  affirmed,  without  coats.  No 
opinion.     Order  filed. 


Sidney  SCHWARTZ,  respondent,  ▼.  Gari- 
baldi A.  VBDOVI  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  9,  1922.)  Motions  to  dismiss  appeals  de- 
nied, without  costs. 


In  the  Matter  of  the  Petition  of  Georsre  F. 
SCHWARZ  et  al..  Respts.  In  re  NfiW  YORK 
TRAP  ROCK  CORPORATION,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  12, 1922.)  Order  affirmed,  with  |10 
coBts  and  disbursements.  No  opinion.  Order 
filed.  _____   ' 

Matter  of  Robert  J.  F.  SCHWARZBNBACH 
and  Alexander  &  Co.,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
5,  1922.)     Motion  granted.     Order  filed. 


Robert  J.  SCHWARZENBACH  t.  Max 
SCHWARZ,  impld.,  etc,  (Supreme  Court, 
Appellate  Division,  First  Department  June 
9,  1922.)  Application  denied,  with  $10  costs. 
Order  signed. 


In  the  Matter  of  Henry  P.  SCOTT  et  al„  as 
Trustees,  etc.,  in  re  Mary  Burton  HARRISON, 
deceased,  and  the  Knickerbocker  Trust  Com- 
pany. (Supreme  Court,  Appellate  Division, 
Fir^t  Department.  May  20,  1922.)  Motion 
granted;    questions  certified;    order  filed. 


Lawrence  W.  SCTJDDER,  respondent,  ▼.  Ber- 
nard J.  RBIS.  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
20,  1922.)    Motion  for  stay  denied. 


Lawrence  W.  SCUDDER,  respondent,  ▼. 
Bernard  J.  REIS,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department.  May 
12,  1922.)  Order  denying  motion  to  change 
place  of  trial  affirmed,  witib  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J., 
and  Rich,  Kelly,  Jaycoz,  and  Young,  JJ.,  oon- 
cur. 


In  the  matter  of  acquiring  title  by  the  City 
of  New  York,  etc.,  figbert  Avenue,  Sawmill 
Road,  and  Manor  Road,  in  the  Second  Ward 
of  the  BOROUGH  OF  RICHMOND,  CITY 
OF  NEJW  YORK,  as  a  site  for  an  addition  to 
the  SEA  VIEW  HOSPITAL,  etc.  (Supreme 
Court  Appellate  Division,  Second  Department 
April  20,  1922.)  Motion  to  confirm  report  of 
the  referee  granted. 


Martha  SE3BRT,  Respt,  t.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY.  Applt 
(Supreme  Court,  Aopellate  Division,  Fourth 
i>epartment.  June  30,  1922.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


Lewis  J.  SELZNICK  and  another,  Applts.. 
V.  JAMES-MILLER  REALTY  CO.,  Inc.,  and 
another,  Respts.  (Supreme  Court  Appellate 
Division,  First  Department  June  9,  1922.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opiiiion.    Order  filed. 


Lewis  J.  SEI>ZNICK  and  another  t.  JAMES- 
MILDER  REALTY  COMPANY,  Inc.  and  an- 
other. (Supreme  Court,  Appellate  Division, 
First  Department  June  23,  1922.)  Motion  de- 
nied,  with  $10  costs.    Order  filed. 


Elizabeth  SHANNON  and  another,  as  Adm'xa, 
etc..  Respts.,  V.  CITY  OF  NEW  YORK,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment. June  23,  1922.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Samuel  SHAPIRO  v.  Charles  KARON.  (Su- 
preme CJourt  Appellate  Division,  Fir^  De- 
partment. July  14,  1922.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


Anna  SHAPIRO,  an  inft.,  etc.,  Respt,  v. 
NEW  YORK  TELEPHONE  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  26,  1922.)  Judgment  and  order  of- 
firmed,  with  costs.     No  opinion.     Order  filed. 


Morris  SHAPIRO,  Respt,  ▼.  NEW  YORK 
TELBff>HONB  (X).,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  May 
26,  1922.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


Hiram  W.  SHELDON,  respondent  ▼.  AMER- 
ICAN RAILWAY  EXPRESS  COMPANY,  ap- 
pellant (Supreme  Court  Appellate  Division, 
Third  Department  July  6,  1922.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 


Jennie  SHERLOCK,  appellant  ▼.  STATE  of 
New  York,  respondent  (Supreme  Court  Ap- 
pellate Division,  Third  Department  May  3, 
1922.)  Motion  granted,  and  case  set  down  for 
argument  May  12th,  at  10  o'clock  in  the  fore- 


Jennie  SHERLOCK,  claimant,  appellant,  ▼. 
STATE  of  New  York,  respondent  (Supreme 
Court  Appelate  Division,  Third  Department 
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May  16,  1922.)  Judgment  unanimously  affiim- 
ed  with  costs.  Leave  to  appeal  to  the  Court 
of  Appeals  granted.  See,  also,  198  App.  Div. 
494,  191  N.  Y.  Supp.  412. 


Henry  SHEBMAN  et  aL,  Respts.,  v.  Frank 
MERZ,  Applt,  (Supreme  Court.  Apjpellate  Di- 
vision, First  Department.  May  19,  1&220  Ap- 
peal from  Supreme  Court,  New  York  County. 
Action  by  Henry  Sherman  and  others  against 
Frank  Merz.  From  a  judgment  of  the  Supreme 
Court,  entered  on  verdict,  and  from  an  order 
denying  motion  for  a  new  trial,  defendant  ap- 
peals. Judgment  and  order  reversed,  and  new 
trial  ordered. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  ^fae  event,  upon  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence. 
No  opinion. 

GRE3ENBAUM,  J.  (dissenting).  Defendant's 
failure  to  move  for  a  dismissal  of  the  complaint 
was  in  effect  a  concession  that  there  was  an 
issue  of  fact  for  the  juiy.  Seeman  v.  Levine, 
205  N.  Y.  514,  517,  99  N.  &  15a  The  charge 
of  the  learned  trial  justice  was  clear  and  ex- 
plicit, and  no  exception  thereto  was  taken  by 
either  party.  There  is  nothing  in  the  evidence 
which,  in  my  opinion,  would  warrant  the  con- 
clusion that  the  verdict  was  against  the  weight 
of  the»  credible  testimony.  The  judgment  and 
order  should  be  affirmed. 


Henry  SHERMAN  et  al.  v.  Franz  MERZ. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  9,  1922.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Esther  A.  SHE3RW00D,  appellant,  ▼.  Helen 
LITDWIG,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  5, 
1922.)  Motion  to  dismiss  appeal  denied,  without 
costs. 


Isadore  SEHPBNBERG  v.  SIMON  ASCH- 
ER  &  COm  Inc.  (Supreme  Court,  Appellate 
Division,  Birst  Department.  May  26.  1922.) 
Motion  dismissed,  with  $10  coeta.    Order  filed. 


Isadore  SHIPENBERG, .  Applt,  v.  SIMON 
ASCHER  &  CO.,  Inc^  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No   opinion.     Order  filed; 


SIDNEY  B.  BOWMAN  AUTOMOBILE  (X). 
V.  STRATHMORB  LEASING  (X).,  Inc., 
Smpld..  etc.  (Supreme  CJourt  Appellate  Divi- 
sion, First  Department  June  23,  1022.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


In  the  matter  of  the  daim  of  Ida  SIEGEIU 
widow  of  Isadore  Siegel,  deceased,  claimant, 
respondent,  for  compensation  under  the  Work- 
men's CSompensation  Law,  v.  PECHTER  BAK- 
ING COMPANY,  employer,  and  Zurich  Acci- 
dent &  Liability  Insurance  Company,  Ltd^  in- 
surance carrier,  appellants.  (Supreme  Court 
Appellate  Division,  Third  Department  May 
16,  1922.)  Award  unanimously  affiimed,  with 
costs  in  favor  of  the  State  Industrial  Board. 


Mary  O.  SILKMAN  v.  Peter  SCHWARTZ, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  12,  1922.)  MoUon  deuied,  with 
$10  costs.     Order  filed. 


In  the  matter  of  the  application  and  petition 
of  J.  Edward  SIMMONS  et  al.,  Gonstitafiag  the 
Board  of  Water  Supply  of  the  City  of  New 
York,  to  acquire  real  estate,  etc ;  S.  A.  D.  sec- 
tion 14.  village  of  Pleasantville.  (Supreme 
Court  Appellate  Division,  Second  Department 
July  21,  1922.)  The  reading  oi  testimony  of 
witnesses  already  taken  on  prior  hearings  on 
November  20  and  25,  and  December  4,  11,  and 
23,  1919,  was  unnecessary^  as  it  oould  have 
been  readily  ofifered  as  theretofore  transcribed. 
The  allowance  to  eadi  of  the  commissioners  of 
$100  on  June  24,  1920,  and  June  28,  1921.  is 
reduced  to  $50  each  for  each  of  said  days.  The 
compensation  to  each  of  the  commisaionen  is 
therefore  reduced  $350.  Ais  thus  modified,  the 
order  fixing  their  compensation  is  affirmed, 
without  costs.  Blackmar,  P.  J.,  and  Kelly,  Jay- 
cox,  Kelby,  and  Young,  JJ^  ooncor.  SetUe  or- 
der on  notice. 


Edward  W.  SIMMONS,  respondent,  ▼. 
Eugene  S.  BREYMANN,  et  al.,  copartners,  etc., 
appellants.  (Supreme  Court  Api>eUate  Divi- 
sion, Second  Department.  May  26.  Id2i2.)  Oi> 
der  affirmed,  with  $10  costs  and  dwbursements. 
No  opinion.  Blackmar,  P.  J.,  and  Kelly,  Blan- 
ning,  Kelby  and  Young,  JJ.  concur. 


H.  F.  SINCLAIR,  etc.,  respondent  ▼•  James 
S.  JOHNSON,  etc.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  21,  1922.)  Judgment  and  ord^r  unani- 
mously affirmed,  with  costs.    No  opinioii. 


Elvira  SINCLAIR,  Plff.,  ▼.  Lydia  M. 
PURDr,  indiv.  and  as  Adm'Xy  etc,  et  aL.  Defts- 
impleaded  with  Jennie  A.  Mapes,  Applt,  and 
P^dwin  G.  Corey  and  another,  as  Ehrrs,  etc, 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  June  23,  1922.)  Judgment 
and  order  affirmed,  with  costs.  No  o^nion. 
Smitb,  J.,  dissenting.  Order  filed.  See,  alao, 
195  App.  Div.  398,  186  N.  Y.  Supp.  27^. 


S.  J.  SMITH  &  CJO.,  Inc.,  Reept,  t.  DAY- 
TON, PRICE  &  CO.,  Ltd.,  Applt  (Supreme 
Court,   Appellate  Division,   First  Departm^it 
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May  12.  1022.)    Order  afflrmed,  with  $10  ooits 
and  disoursementB.     No  opinion.     Order  filed. 


Elizabeth  SKEBLS,  as  administratrix  of  the 
goods,  chattels  and  credits  of  Msrron  J«  Si^eels, 
deceased,  ▼.  PAUL  SMITH'S  HOTEL  COM- 
PANY, Paul  Amell,  and  Paul  Smith,  Jr.,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  24, 1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  See, 
also,  105  App.  Diy.  39,  185  N.  Y.  Supp.  665. 


Evelyn  I.  SKINNELL,  as  executrix,  etc,  of 
Daniel  A.  SkinaeU.  deceased,  appellant,  v.  Bd- 
ward  MAHONEY  and  others,  respondents. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  5,  1922.)  Motion  to  resettle 
order  denied,  without  costs.  The  projxwed  or- 
der does  not  conform  to  the  decisiou  of  the 
court. 


In  the  matter  of  the  petition  of  John  H. 
SMITH  for  a  peremptory  writ  of  mandamus, 
directed  to  James  A.  McQUADE,  Register  of 
the  County  of  Kings.  (Supreme  Court,  Appel- 
late Division,  Second  I>epartment.  May  26. 
19^.)  Peremptory  mandamus  order  reversed 
on  the  law,  and  application  for  such  order 
denied,  without  costs,  for  the  reason  that  upon 
the  facts  appearing  in  the  record  on  ap.ieal  the 
relator  received  due  notice  under  section  22  of 
the  Civil  Service  Law,  and  was  allowed  ample 
opportunity  to  explain  the  charges  upon  which 
he  was  removed.  Kich,  Kelly,  Jaycox^  Man- 
ning, and  Young,  J  J.,  concur. 


Terence  P.  SMITH  and  Mary  B.  Smith,  re- 
spondents, ▼.  CITY  OF  NEW  YORK  and 
Interhorough  Rapid  Transit  Company,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  0,  1922.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Louis  SMITH,  Jr.,  v.  Jacob  FENSTER- 
STOCK  and  another.  (Supreme  Court,  Ap- 
pellate  Division,  First  Department  June  23, 
1922.)  Application  denied,  with  $10  costs.  Or- 
der signed. 

Edward  SMITH,  Respt,  v.  John  PISH, 
Applt,  (Supremo  Court,  Appellate  Division, 
First  Department.  June  2b,  1922.)  Onler 
affirmed,  with  ^10  costs  and  disbursements,  with 
leave  to  defendant  to  answer  upon  payment  of 
said  costs.    No  opinion.     Order  filed. 


Frank  SMITH,  Applt.,  v.  NEW  ENGLAND 
STEAMSHIP  CfO.,  Kespt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
23.  1922.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


FloiRBee  SMITH,  respondent,  t.  TOWN  OF 
CH£>MUN6»  respondent  Stephen  SMITH,  re- 
spondent, v.  TOWN  OF  CHEMUNi^  appel- 
lant. (Supreme  0)urt,  Appellate  Division, 
Third  Department.  May  8,  1922.)  JudgmenU 
and  orders  unanimously  affirmed,  with  costs. 


SMITH  STORAGE  &  CARTING  CORPO- 
RATION. Reapt.,  V.  DIRECTOR  GENERAL 
OF  RAILROADS,  Applt  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  May 
3, 1922.)  Motion  to  dismiss  apical  p^ranted,  un- 
less appellant  shall  file  and  serve  printed  papers 
and  printed  briefs  and  pay  to  respondent's  at- 


torneys 110  by  May  12t] 


SMITH  STORAGE  &  CARTING  CORPO- 
RATION, Respt.,  V.  DIRECTOR  GENERAL 
OF  RAILROADS,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
30,  1922.)  Judgment  and  order  affirmed,  with 
costs.  AjI  concur,  except  Clark,  J.,  who  dis- 
sents. 


Alice  S06JAK,  Applt,  v.  Ellen  BARTLBY, 
Respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  3,  1922.)  Motion  to 
dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  papers  on  appeal  and 
printed  briefs  on  appeal  by  May  10th,  pay  to 
respondent's  attorneys  $10,  and  be  ready  for 
argument  as  soon  as  appeal  is  reached  there- 
after. 


Alice  SOBJAK,  Applt.,  v.  Ellen  BARTLEY, 
Respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  24,  1922.)  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur;  Sears,  J.,  not  sitting. 


SOCIETTA  PER  LA  FILATURA  DEI  CAS- 
CAMI  DI  SETA,  Respt.,  v.  Desiderius  George 
DERY,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  30,  1922.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinioiu    Order  filled. 

In  the  Matter  of  the  SOCIETY  OF  JUS- 
TICE, Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  6, 1922.)  Motion 
for  reargument  ( —  App.  Div.  — ,  193  N.  Y. 
Supp.  964)  denied;  motion  for  leave  to  ap- 
peal granted.,  Settle  order  containing  questioii 
for  certification  on  notice.  For  opinion  on  ap- 
peal, see  233  N.  Y.  691,  135  N.  E.  972. 


Gertrude  SPECHT,  respondent,  ▼.  William 
SPECmT,  appellant  (Supreme  (Joart,  Appel- 
late Division,  Second  Department.  July  21, 
1922.)  Order  entered  March  28,  1922,  resettl- 
ing former  order,  affirmed,  with  $10  costs  and 
disbursements.  Appellant's  counsel  having  stat- 
ed on  the  argument  that  the  appeal  v/as  with- 
drawn, appeal  from  order  entered  April  5,  1922, 
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denying  defendant's  motion  to  modify  decree  of 
divorce,  with  leave  to  renew,  dismissed,  without 
costs.  Appellant's  counsel  having  stated  on  the 
argument  that  the  appeal  was  withdrawn,  ap* 
peal  from  order  entered  April  25,  1922,  at)point- 
ing  receiver  in  sequestration  proceedings,  dis- 
missed, without  costs.  Order  entered  Apnl  25, 
1922,  vacating  previous  order  granting  leave  to 
move  to  modify  final  decree  of  divorce,  afOrmed, 
without  costs.  The  application  for  modification 
of  decree  having  been  heard  in  pursuance  of 
leave  granted,  and  denied  upon  the  merits,  the 
order  granting  leave  to  make  the  application 
would  appear  to  fall  with  the  denial  of  the 
motion.  In  any  event,  application  for  leave  to 
make  the  application  to  modify  the  decree  should 
have  been  made  "in  the  Judicial  District  in 
which  the  action  is  triable  or  in  a  county  ad- 
joining the  county  in  which  it  is  triable."  Rule 
63,  subd.  1,  Rules  CSivil  Practice.  Order  enter- 
ed April  26,  1922,  denying  defendant's  applica- 
tion to  modify  decree,  affirmed,  with  $10  costs 
and  disbursements.  If  the  defendant,  within 
30  days  from  the  entry  of  the  order  to  be  en- 
tered on  this  decision,  shall  pay  all  arrears  of 
moneys  due  for  support  of  the  children  to  date, 
the  application  to  modify  the  decree  may  be  re- 
newed. No  opinion.  Blackmar,  P.  J.,  and 
Kelly,  Jayoox,  Kelby,  and  Young,  JJ.,  concur. 


In  the  matter  of  Frederick  G.  SPEJNCEIR,  an 
attorney  and  counselor  at  law.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
24,  1922.)  It  appearing  that  the  justices  Quali- 
fied to  sit  in  this  appeal  are  equally  divided  and 
unable  to  render  a  decision  therein,  the  appeal 
is  transferred  to  the  appellate  Division  of  the 
Supreme  Court,  TTiird  Department,  to  be  there 
heard  and  determiued,  pursuant  to  the  provi- 
si9;is  of  section  618  of  the  Civil  Practice  Act. 


JAke  H.  SPRINKLE,  respondent,  v.  Marie 
Olga  SPRINKLE,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
21;  1922.)  Interlocutory  judgment  unanimously 
affirmed,  with  costs.    No  opinion. 


SPRUCE  &  WILLIAM  STREET  REALTY 
CO.,  Inc.,  v.  ROYAL  INDEMNITY  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  14.  1922.)  Application  denied,  with 
$10  costs.    Order  signed. 


Helen  STAFUTTI,  appellant,  v.  Walter  B. 
SEXTON,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  28, 
1922.)  Judgment  affirmed,  without  costs.  We 
think  this  case  is  governed  by  the  decision  of 
the  Court  of  Appeals  in  McCoun  v.  Pierpont, 
232  N.  Y.  66,  133  N.  E.  855,  and  we  feel  obliged 
to  follow  that  decision.  Jaycox,  Manning,  and 
Kelby,  JJ.,  concur.  Blackmar,  P.  J.,  dissents, 
upon  the  ground  that  the  description  is  so  in- 
definite and  vague  that  without  exterior  aid  the 
land  cannot  be  identified,  and  that  a  slight  de- 
fect should  be  enough  to  prevent  the  defendant 


from  obtaining  for  $3.66  land  worth  at  least 
|1,200,  especially  as  the  owner  has  vfdd  taxes 
tor  several  years  after  the  tax  sale,  with  whom 
Rich,  J.,  concurs. 

John  F.  STAIBER,  Respt,  v.  Nan  STAI- 
BER,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.     June  23,  1922.)     Or- 


der affirmed,  without  costs, 
filed. 


No  opinion.    Order 


STAMFORD  BXrraiACT  MFG.  CO.,  Respt, 
V.  0AKE3S  MFG.  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  May  26, 
1922.)  Order  modified,  by  striking  out  the  word 
"plaintiff's"  in  the  last  paragraph  thereof,  and, 
as  so  modified,  affirmed,  yrith  $10  costs  and  dis- 
bursements to  the  respondent  No  opinicm. 
Dowling,  J.,  dissents.    Order  filed. 


In  the  Matter  of  the  Application  of  Henry  P. 
STAMLER  for  a  writ  of  mandamus  v.  GRAPH- 
IC ARTS  CO.,  directing  an  inspection  of  the 
books  and  records  of  said  company.  (Supreme 
Court,  Annellate  Division,  Fourth  Department 
May  3,  1922.)  Appeal  dismissed,  without  costs, 
upon  stipulation  nled. 


STANDARD    ENGRAVING    CO.,    Inc.,    ▼. 

Edward  VOLZ,  indiv.  and  as  president,  etc  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  June  9,  1922.)  Motion  denied, 
with  $10  oosto.    Order  filed. 


Walter  N.  STAPLBTON,  respondent,  ▼.  UNI- 
VERSAL TRANSPORTATION  COMPANY. 
Inc.,  appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  20,  1922.) 
Order  affirmed,  with  SIO  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and  Rich 
Jaycox,  Manning,  and  Kelby,  JJ.,  ooncar. 


Clark  B.  STARR,  respondent,  ▼.  UNITED 
TRACTION  COMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Third  Department 
July,  6, 1922.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs. 


STARR  PIANO  COMPANY,  in  behalf  of  it- 
self and  all  other  creditors  of  Michael  A.  Sam- 
mak,  appellant,  v.  Michael  A.  SAMMAK  and 
Sammak  Piano  Comoany,  Inc.,  rf^pondents. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  3,  1922.)  Judgment  unani- 
mously affirmed,  with  costs. 


STARR  PIANO  COMPANY.  In  behalf  of  it- 
self and  all  other  creditors  of  Michael  A.  Sam- 
mak, appellant,  v.  Michael  A.  SAMMAK  and 
Sammak  Piano  Company,  respondents.  (Su- 
preme Court,  Appellate  Division,  Tliird  Depart- 
ment    July  6,  1922.)    Motion  granted. 
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STATE  BANK  OF  WIIiMAMSON,  OF 
WILLIAMSON,  N.  Y.,  Applt,  v.  James  D. 
HAKRIS,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  24,  1922.) 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 


EmU  J.  STEHLI,  appellant,  ▼.  TOWN  OF 
OYSTER  BAY,  respondent  (Suiweme  Court, 
Appellate  Division,  Second  Department  May 
2d,  1922.)  Motion  to  resettle  order  granted, 
without  costs,  so  that  the  order  contain  a  pro- 
vision that  the  case  retain  its  place  on  the  trial 
calendar  for  trial  at  a  date  to  be  fixed  by  the 
justice  presiding  at  the  term,  in  his  discretion. 


EmU  J.  STBHU,  appellant,  ▼.  TOWN  OF 
OYSTER  BAY,  respondent.  (Supreme  Court 
Appellate  Division.  Second  Department  June 
16,  1922.)  Order  aenying  motion  to  change  the 
place  of  trial  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar.  P.  J.,  and 
Rich,  Kelly,  Javcox,  and  Young,  J  J.,  concur. 
See,  also.  111  Misc.  Rep.  855.  181  N.  Y.  Supp. 
3S5;   201  Appi  DiT.  65^  IM  N.  T.  Sopp.  86. 


Martin  STELLJES  and  Anna  A.  Stelljes,  re- 
spondents, T.  NORTH  SIDE  BANK  OF 
BROOKLYN,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April  20^ 
1922.)  Judgment  unanimously  affirmed,  with 
costflw    No  opinion. 


Herbert    STERN    v.    Edmund    SCHWARZ. 
(Supreme  Ck>urt  Appellate  Division,  First  De- 

Sirtment     May  26,   1922.)     Motion  granted, 
rder  filed. 


In  the  matter  of  the  application  for  letters  of 
administration  upon  the  estate  of  Jean  STEW- 
ART, deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  5,  1922.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals and  for  a  stay  denied,  without  costs. 


In  the  matter  of  the  application  of  Roscoe 
STEWART  for  admission  to  the  bar  (from  the 
state  of  Missouri).  (Supreme  Court,  Appel- 
late Division,  Second  Department  May  5, 
1922.)     Application  granted. 


In  the  matter  of  the  claim  of  Mary  E. 
STICKLE,  widow  of  William  I.  Stickle,  for 
compensation  under  the  Workmen's  Compensa- 
tion Law,  claimant  apppellant  v.  E.  D.  SMITH 
A  SON.  employer,  responaent  (Supreme 
Court  Appellate  Division,  Third  Department 
May  24,  1922.)  Decision  unanimously  affirmed, 
without  oosts. 


Lilyan  Bl  STOKES  and  another,  as  Ez'rs, 
etc.,  Kespts.,  V.  William  E.  D.  STOKES,  Applt 


(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  28, 1922.)  Judgment  affirmed, 
with  costs.     No  opinion.    Order  filed. 


Lilyan  M.  STOKES  et  al.,  as  Bx'rs,  etc.,  ▼. 
William  E.  D.  STOKES.  (Supreme  Court 
Appellate  Division,  First  Department  July 
14,  1922.)  Motion  denied,  with  ?10  costs.  Or- 
der filed. 


John  STOUT,  respondent,  ▼.  O.  HILTE- 
BRANT  DRY  DOCK  (X).,  Inc.,  appellant  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment July  6,  1922.)  Judgment  unanimously 
affirmed,  with  costs. 


Martha  STOWBLL,  Bsspt,  ▼.  WALSH  CON- 
STRUCJTION  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
26,  1922.)  Judgment  and  order  affirmed,  with 
costs.    All  cbncur. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Lena  STROHMAIER,  on  behalf  of  herself 
and  minor  children,  for  the  death  of  Karl 
Strohmaier,  deceased,  ▼.  Fred  WEISEL, 
employer,  and  United  States  Fidelity  &  Guar- 
anty Company  of  Baltimore,  insurance  carrier, 
appellants.  (Supreme  (3ourt  Appellate  Divi- 
sion, Third  Department  May  16,  1922.)  Mo- 
tion denied. 


CHiarles  STURM,  respondent,  ▼.  WILLIAMS 
OVEN  MANUFACTURING   COMPANY,   ap- 

?ellant.  (Supreme  Court,  Appellate  Division, 
'bird  Department  May  24,  1922.)  Motion 
for  reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs.  Stay 
heretofore  granted  vacated. 


In  the  Matter  of  Chartes  P.  SULLIVAN 
and  Thomas  O'Sullivan,  Attorneys.  (Supreme 
Court  Appellate  Division.  First  Departinent 
July  14,  1922.)  Proceedings  dismissed.  No 
opinion.    Settle  orders  on  notice. 


Edward  K  SUMMERWELL,  as  Trustee,  etc., 
Respt,  V.  Thomas  DIXON,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  26,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


SUN  PRINTING  &  PUBLISHING  ASS'N  v. 
REMINGTON  PAPER  &  POWER  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  12,  1922.)  Motion  granted; 
question  certified;  order  filed. 
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SUPERIOR    MOTOR  GARAGE  CO.,    Inc., 

Applt.  V.  Max  KAPLAN,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  2,  1922.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Elizabeth  SUSSMAN  v.  Morris  A6RAMS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  12,  1922.)  Application  denied, 
with  $10  costs,  and  stay  vacated.    Order  signed. 


SWEDISH  TOBACCO  MONOPOLY  T. 
TANSY  TOBACCO  CORPORATION.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. June  23,  1922.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


Sesrundo  TAMARGO  et  al.  v.  a  SILBER- 
STEIN  &  SONS,  Inc.  (Supreme  Court,  Appel- 
late Division,  First  Department.  May  26, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Walter  J.  TAYLOR,  as  Adm'r,  etc.,  Respt., 
T.  Sturees  DORRANCE,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  30,  1922.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendant  to 
withdraw  demurrer  and  to  answer,  on  payment 
of  said  costs  and  the  costs  at  Special  Term. 
No  opinion.     Order  filed. 


T.  BLUMENTHAL  &  CO.,  Inc.,  v.  THEO. 
TIEDEMANN  &  SONS,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
9,  1922.)     Application  granted.     Order  signed. 


T.  BLUMENTHAL  &  CO.,  Inc.,  v.  THEO. 
TIEDEMANN  &  SONS,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
23,  1922.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


John  THBOPHANOLAS.  respondent,  ▼. 
Lindley  M.  GARRISON,  as  receiver  of  New 
York  Consolidated  Railroad  Company,  appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department.  April  28,  1922.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion,  ' 


Oscar  B.  THOMAS  v.  WlUiam  E.  HUTTON 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  23,  1922.)  Motion 
granted.    Order  filed. 


Joseph  THOMAS,  respondent,  ▼.  Inez  THOM- 
AS, appellant.  (Supreme  CJourt,  Appellate  Di- 
vision, Second  Department  June  29,  1922.) 
Motion  to  dismiss  appeal  denied,  without  costs. 


THOMAS  OUSAOK  COMPANY.  Respt,  v. 
Charles  L.  CRAIG,  as  Comptroller,  etc.,  and 
another,  Applts.  (Supreme  Court,  Appellate 
Division,  first  Departmoit  June  23,  1922.) 
Order  affirmed,  with  $10  coats  and  (fisburse- 
ments.    No  opinion.    Order  filed. 


THOMAS  CDSACK  CO.  v.  Charles  L. 
CRAIG,  as  Comptroller,  etc.,  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
July  14.  1922.)  Motion  denied,  with  $10 
costs,  (jtder  filed.  Motion  to  resettle  order 
denied. 

Ida  THOMASHBFSKY,'  respondent,  v. 
Harry  THOMASHEFSKY,  appeUant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  5,  1922.)  Motion  for  stay  de- 
nied, with  $10  costs. 


Ida  THOMASHEFSKY,  respondent,  ▼. 
Harry  THOMASHEFSKY,  appelant  (Su- 
preme Court,'  Appellate  Division,  Second  De- 
partment.^ May  26,  1922.)  Motion  for  stay 
granted,  without  costs. 


In  the  matter  of  the  ESTATE  of  James 
THOMPSON,  deceased.  (Supreme  Conrt,  Ap- 
pellate Division,  Third  Department  May  24. 
1922.)  Order  unanimously  affirmed,  with  $10 
costs  and  disbursements. 


In  the  matter  of  the  ESTATE  of  James 
THOMPSON,  deceased.  (Supreme  Court.  Ap- 
pellate Division,  Third  Department.  July  ft. 
1922.)     Motion  denied. 


«,^5H^,^-  THORNE,  appellant,  v.  Norris  E. 
THORNE,  defendant  (Supreme  Cburt,  Ap- 
pellate Division,  Second  Department  April  ^, 
1922.)  Judgment  affirmed,  without  costs,  on  the 
sole  ground  that  there  is  no  sufficient  proof  in 
that  there  is  no  evidence  showing  that  die  Nor- 
ris B.  Thome  mentioned  in  PlaintiflTs  Bxhibit 
1  is  the  defendant  In  this  action.  Blackmar, 
P.  J.,  and  Rich,  Jaycoz,  and  Manning,  JJ.. 
concur.  Kelby,  J.  votes  to  reverse,  and  grant 
the  decree  of  annulment. 


Frederick  C.  THURBER,  respondent,  t.  Ad- 
die  M.  LOSEE.  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
9,  1922.)  Judgment  and,  order  unanimously  af- 
firmed, with  costs.  No  opinion.  See,  alao.  192 
App.  Div.  148,  182  N.  Y.  Supp.  623. 


Laura  E.  TIBBETTS,  respondent,  ▼.  Max 
THORNj  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  April  28, 
1922.)  Judgment  and  order  unanimously  af< 
firmed  with  costs.     No  opinion. 
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George  TIHBILS,  Respt^  V,  I/azar  JACX)B- 
SOHN,  Applt.  (Supreme  Court,  Appellate  Di- 
yision.  Fourth  Department.  May  17.  1022.) 
Motion  to  amend  order  of  reversal  ( —  App. 
Div.  — ,  198  N.  T.  Supp.  955)  so  as  to  grant 
a  new  trial,  denied,  with  $10  costi. 
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Third   Department.     May  24,  1022.)     Motion 

Panted  unless  appellant,  within  20  days,  pays 
0,  costs  of  motion,  in  which  event  motion  is 


Josephine  M.  TIEKNBY,  respondent,  v.  Wil- 
liam VICTOBIN,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Blackmar.  P.  J., 
and  Rich,  Kelly»  Jaycox,  and  Young,  JJ.,  con- 
cur. 

TODD-BUICK  Inc^  respondent  v.  G.  E. 
SMITH,  appellant  (Supreme  Court  Appellate 
Division,  Third  Department.  May  24,  1922.) 
Order  (118  Misc.  Rep.  102,  192  N.  Y.  Supp. 
459)  unanimously  affirmed,  with  $10  costs  and 
disbursements. 


August  TOEBELMAK  respondent,  t.  Char- 
lotte A.  AIiLEN  and  John  Shea,  appellants. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment June  9,  1922.)  Motion  to  dismiss 
appeal  denied,  without  costs. 


Vassilia  A.  TOURIS  and  another,  as  Ex'rs, 
etc.,  Respts.,  V.  BREWSTER  &  COMPANY, 
Inc.,  Applt.  (Supreme  Court  Appellate  revi- 
sion, First  Department.  June  30,  1922.) 
Judgment  and  order  affirmed,  with  costs  No 
opinion.  Clarke  P.  J.,  and  Dowling,  J.,  dissent- 
ing, and  votin|[  to  dismiss  complaint,  upon  the 
dissentjng  opinion  in  Touris  et  al.  as  Ebrrs,  etc. 
V.  Brewster  &  Co.,  Inc..  Iftft  App.  Div.  881, 187 
N.  r.  Supp.  956.  Order  filed. 


TOWN  OF  MAMARONECK  and  another, 
appellants,  v.  VILLAGE  OF  MAMARONECK, 
et  al.,  appellants,  and  New  York  Interurban 
Vv'ater  Company  et  al.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  29,  1922.)  Motions  for  reference  granted, 
and  William  A.  Davidson,  Esq.,  appointed  ref- 


Matter  of  TRANSIT  COMMISSION.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment. June  6,  1922.)  Motion  granted.  Order 
filed. 


In  the  matter  of  the  application  of  the 
TRANSIT  CONSTRUCTION  COMMISSION- 
ER, etc.,  relative  to  acquiring  an  estate  in  fee 
simple  absolute,  etc.  PBARTRBB  AVENUH 
etc.  (Supreme  Court  Appellate  Division.  Sec- 
ond Department  Juljr  21,  1922.)  Decree 
unanimously  affirmed,  with  costs.    No  opinion. 


Adelbert  L,  TRAVER,  respondent,  v.  BEAT- 
TIE  MANUFACTURING  COMPANY,  apel- 
lant.      (Supreme    Court,    Appellate    Division, 


denied. 


Edward  L.  TRAYNOR,  respondent,  v.  Lind- 
ley  M.  GARRISON,  as  receiver  of  the  Nassau 
Electric  Railroad  Company,  -  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. June  29,  1922.)  Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 


Michael  H.  TROPAUER,  Applt,  ▼.  Maria 
PIEL,  Respt  (Supreme  Court  Appellate  Di- 
vision, First  Department.  June  2d,  1922.) 
Determination  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


TROY  &  NEW  ENGLAND  RAILWAY 
COMPANY,  respondent  v.  K.  L.  W.  M.,  Inc., 
appellant.  (Supreme  0>urt,  Appellate  Division, 
Third  Department  May  3,  1522.)  Order  (192 
N.  Y.  Supp.  277)  unanimously  affirmed,  with 
$10  costs  and  disbursements. 


In  the  matter  of  the  jtidicial  settlement  of 
the  ESTATE  of  George  A.  TRUMAN,  de- 
ceased. Justine  Byrd,  appellant;  Minnie  L. 
Truman,  as  administratrix  of  the  goods,  chat- 
tels, and  credits  of  George  A.  Truman,  deceased, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  6.  1922.)  De- 
cree reversed,  with  costs  against  tne  respondent 
personally,  on  the  ground  that  the  charges  for 
legal  services  were  wholly  unsupported  bv  proof 
of  their  nature  or  value,  it  appearing  that  the 
same  were  rendered  in  part  for  the  respondent* 
personally,  and  the  same  should  not  have  been 
allowed,  and  upon  the  further  ground  that  the 
charges  for  photographs  were  improper  and 
should  not  have  been  allowed,  and  the  case  re* 
mitted  to  the  surrogate  to  take  further  proof 
and  make  disposition  in  accordance  with  the 
same.    All  concur. 


Samuel  TUCHBAND,  respondent  ▼.  Alex- 
ander SIMCHOW  and  Morris  SiegeL  appel- 
lants. (Supreme  CJonrt  Appellate  Division, 
Second  Department  May  5,  1922.)  Mjotion  to 
dismiss  appeal  denied,  without  costs. 


John  TUCHOLKA,  Applt  v.  WESTERN 
ASSURANCE  CO.,  Respt  (Supreme  CJourt 
Appellate  Division,  Fourth  Department  June 
80,  1922.)  Motion  granted,  and  appeal  dis- 
missed, with  costs. 


2824  BROADWAY  CORPORATION  v, 
Elsie  L.  WESER.  (Supreme  Court  Appellate 
Division,  First  Department  May  26,  1922.) 
Application  denied,  with  |10  costs.  Order 
signed. 
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Pauline  TTNBEBG  ▼.  Sydney  BIBSBR.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  23,  1922.)  Application  denied, 
with  $10  costs.     Order  signed. 


In  the  matter  of  Emma  M.  TYRBELU  de- 
ceased. (Supreme  Court,  Appellate'  Division, 
ITirst  Department  May  26,  1922.)  Motion 
denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  Ralph  UNDERHIIiL.  an 
Attorney.  (Supreme  Court,  Appellate  Division, 
First  Department  July  14,  1922.)  Reference 
ordered  to  Hon.  Henry  A.  Gildersleeve,  official 
referee.    Settle  order  on  notice. 


Jacob  UNGAR,  an  infant,  by  Robert  Un- 
gar,  his  guardian  ad  litem,  appellant,  v. 
BLAKE  WET  WASH  LAUNDRY  COM- 
PANY, Inc.,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
21,  1922.)  Order  affirmed,  with  $10  costs  and 
disbursemeilts.  No  opinion.  Blackmar,  P.  J., 
and  Kelly,  Jaycoz,  Kelby,  and  Young,  JJ., 
concur. 


Elizabeth  A.  VALENTINE,  Respt,  v.  John 
H.  VALENTINE,  Applt  (Supreme  Ourt,  Ap- 
pellate Division,  First  Department  June  23, 
1922.)  Order  reversed,  and  motion^  denied, 
without  costs,  with  leave  to  the  plaintiff  to  re- 
new, upon  the  ground  that  the  papers  do  not 
show  that  payment  cannot  be  enforced  by  means 
of  sequestration  of  defendant's  property.  Or- 
der filed. 


Bert  E.  VALENTINE,  Bespt,  v.  Marion 
VANDERBROOK,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
10,  1922.^  Judgment  and  order  affirmed,  with 
costs.    All  concur ;    CHark,  J.,  not  sitting. 


Rebecca  M.  VALUE,  respondent,  v.  HART- 
WOOD  CLUB,  a  domestic  corporation,  and  J. 
Mortimer  Townley,  appellants.  (Supreme 
CJourt,  Appellate  Division,  Third  Department. 
May  3.  1922.)  Order  unanimously  affirmed, 
with  $10  costs  and  disbursements. 


Arthur  N.  VANDENBURG  and  one,  Respts., 
V.  FIRST  TRUST  &  DEPOSIT  CO.,  as  ex'r., 
etc.,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  3,  1922.) 
Judgment  and  order  affirmed,  with  costB.  All 
concur. 


Arthur  N.  VAN  DENBURG  et  al.,  Respt,  ▼. 
FIRST  TRUST  ft  DEPOSIT  CO.,  as  execu- 
tor, etc.,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  June  30,  1922.) 
Motion  for  leave  to  appeal  to  Court  of  Ap- 
13eals  denied,  with  $10  costs. 


Frederick  W.  VANDBRBH/T  et  ml.,  as 
Ex'rs,  Applts..  T,  TRAVELERS*  INSUB- 
ANCB  CO^  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  May  5,  1922.) 
Judgment  (112  Misc.  Rep.  248,  184  N.  Y.  Supp. 
54)  affirmed,  with  costs.  No  opinion.  Green- 
baum,  J.,  dissenting.    Order  filed. 


Harold  VANDBRHYDB,  an  inft,  etc, 
Applt,  V.  SOUTHFIELD  BEACH  R.  R.  CO., 
Respt  (Supreme  Ck>urt,  Appellate  Division, 
First  Department.  June  16,  1922.)  Judgment 
reversed^  and  order  modified,  by  granting  new 
trial,  with  costs  to  appellant  to  abide  event 
No  opinion.    Order  filed. 


ElUott  G.  VAN  DERMOOR,  as  ancillary 
executor  of  the  last  will  and  testament  of  Wil- 
liam Van  Dermoor,  deceased,  ▼.  Homer 
STRONG,  impleaded  with  others,  appellant 
(Supreme  (>)urt.  Appellate  Division,  Third  De- 
partment Biay  24,  1922.)  Judgment  unani- 
mously affirmed,  with  costs. 


Clarence  H.  VENNER,  Respt^  ▼.  INTER^ 
BOROUGH  RAPID  TRANSIT  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  30,  1922.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed.  See,  also,  118  Misc.  Rep.  11,  193 
N.  Y.  Supp.  892. 


In  the  matter  of  the  claim  of  Maggie  VER- 
NAVA,  claimant,  respondent,  for  compensation 
under  the  Workmen*s  Compensation  Law,  by 
resson  of  the  death  of  Rocco  Vemava,  de- 
ceased, V.  Joseph  MARRONE,  employer,  and 
Maryland  Casualty  Compauy,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  16,  1922.) 
Award  unanimously  affirmed,  with  costs  in 
favor  of  the  State  Industrial  Board. 


VILLAGE  OF  LYONS  FALLS,  Applt,  Y. 
Antonio  BARBONI,  Respt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
IT,  1922.)  Judgment  affirmed  with  costs.  All 
concur,  except  Davis,  J.,  who  dissents. 


John  W.  VOGT.  Respt,  t.  CHASE  BROS. 
CO.,  Anplt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  25,  1922.) 
Judgment  and  order  affirmed,  with  costs.  AJu 
concur,  except  Davis,  J.,  who  dissents  upon  the 
grounds:  (1)  The  contract  of  sale  provided 
for  delivery  of  the  trees  on  board  cars  at 
Dansville,  tied  in  bundles  of  10,  shipment  to 
be  made  in  the  fall.  There  is  no  competent  evi- 
dence of  a  modification  of  the  contract  or  waiv- 
er of  the  delivery  on  board  cars,  made  by  the 
defendant  or  any  person  clothed  with  authority 
to  act  in  its  behalf.  (2)  The  arrangement  for 
storing  in  Hartman's  warehouse  was  made  to 
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ladlitBte  the  sorting,  gradtaiff,  and  bandUns  by 
the  plaintiff  and  for  liia  .conyenience,  and  to 
obviate  tbe  danger  of  the  freezing  of  the 
trees  before  they  could  be  prepared  for  ship- 
ment, not  aa  a  substitute  for  delivery  on  the 
cars.  The  evidence  la  clear  that  both  parties 
•at  the  time'  and  subsequently  so  understood  it. 


UUian  WACHTER,  respondent,  ▼.  A.  Wil- 
liam WACHTER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1922.)  Motion  for  stay  granted,  on  con- 
•dition  that  the  defendant  pay,  on  account  of 
alimony  awarded  by  the  order,  the  sum  of  $10 

\eT  week,  beginning  on  the  Ist  day  of  June, 

,922.    Settle  order  on  notice. 


5 


Albert  WALKER,  appellant,  t.  Maude  ED- 
WARDS, respondent  (Supreme  Oourt,  Ap- 
pellate Division,  Second  Department.  May  26, 
1922.)  Judgment  unanimously  affirmed,  with 
<208ts.    No  opinion* 


Guy  M.  WALKER  ▼.  LIVERPOOL  &  LON- 
DON  &  GLOBE  INSURANCE  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  12,  1922.)  Motion  for  leave  to  appeal 
denied,  ^  with  $10  costs,  and  motion  for  stay 
granted!    Order  filed. 


Albert  George  WALKER,  Respt.,  ▼.  WARD 
BAKING  COMPANY,  AppH.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
23,  1922.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Guy  M.  WALKER  v.  WESTERN  ASSUR- 
ANCE CO.  OF  THE  CITY  OF  TORONTO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  12,  1922.)  Motion  for  leave 
to  appeal  denied,  with  $10  costs,  and  motion 
for  stay  granted.    Order  filed. 


George  H.  WALLACE  y.  WALLACE  MO- 
rrOR  PRODUCTS  CORPORATION.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. July  14,  1922.)  Application  denied, 
<ci^ith  $10  costs,  and  stay  vacated.     Order  signed. 


WALLACK  CONSTRUCTION  CO.  ▼. 
SMALWICH  REALTY  COUPON  and  another. 
(Supreme  Ck)urt,  Appellate  Division,  First  De- 
partment. June  9,  1922.)  Motion  denied, 
with  $10  costs.     Order  filed. 


Catherine  WALSH,  respondent,  v.  INTER- 
BOROUGH  RAPID  TRANSIT  COMPANY. 
appellant.      (Supreme   Court,  Appellate  Divi- 


sion, Second  Department.  Msy  12,  1922.) 
Order  unanimously  affirmed,  with  costs.  No 
opinion. 

Katherine  A.  WARD  and  Matilda  A.  Ward, 
respondents,  ▼»  James  A  McCARTHY,  appel- 
lant. (Supreme  Court  Appellate  Division, 
Second  Department  July  21,  1922.)  The 
common  grantor,  the  West  Rockaway  Land 
Company,  was  without  i^wer,  by  subsequent 
action,  to  change  or  modify  the  written  terms 
of  the  covenant  contained  in  its  deeds  to  the 
premises  in  question,  after  it  had  parted  with 
the  title  thereto.  Gutting  v.  Eiermann,  165 
App.  Div.  916^  149  N.  Y.  Supp.  635.  It  fol- 
lows that  the  judgment  must  be  reversed  upon 
the  law,  and  the  complaint  dismissed,  with 
costs.  Findings  of  fact  Nos.  5,  15,  16.  17,  19, 
and  20,  and  conclusions  of  law  Nos.  1  and  2, 
are  reversed,  and  in  their  place  and  stead  the 
following  are  found:  Findings  10,  11,  12,  13, 
and  14  of  defendant's  proposed  findings  of  fact, 
and  the  following  conclusions  of  law:  (1) 
That  the  common  grantor,  the  West  Rockaway 
Land  Company,  was  without  power  to  alter  or 
modify  the  terms  of  the  written  covenant  con- 
tsined  in  prior  deeds  to  the  premises  owned  by 
plaintiffs  and  defendant,  after  it  had  parted 
with  the  title  thereto.  (2)  The  complaint  is 
dismissecf,  with  costs  to  defendant.  Blackmar, 
P.  J.,  and  Rich,  Jaycox,  and  Young,  JJ.,  con- 
cur. Kelly,  J.,  dissents.  Settle  order  on 
notice. 


Rachel  M.  O.  WARD  y.  John  E.  STILL- 
WELL.  (Supreme  Court,  Appellate  Division. 
First  Department  Ma^  26,  1922.)  AppU- 
cation  granted.    Order  signed. 


Torrey  B.  WARDNER,  Respt.,  ▼,  UNI- 
VERSAL GRAVURB  CORP'N.  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment June  9,  1922.)  Appeal  from  Spe- 
cial Term,  New  York  County.  Action  by  Torrey 
B.  Wardner  against  the  Universal  Gr^vure 
Corporation.  From  an  order  denying  defend- 
ant's motion  to  set  aside  a  notice,  served  by 
plaintiff  for  an  examination  before  trial  of  an 
officer  and  a  former  employee  of  defendant, 
defendant  appeals.  Order  reversed,  and  mo- 
tion to  vacate  the  notice  for  taking  of  testi- 
mony granted. 

PER  CURIAM.  Plaintiff  has  heretofore  had 
an  examination  of  the  defendant  before  trial 
concerning  the  matters  in  the  complaint  which 
were  denied  by  the  defendant  Concededly  the 
examination  now  sought  deals  exclusively  with 
the  affirmative  defenses  of  accord  and  satis- 
faction and  payment,  as  to  which  the  plaintiff 
will  not  be  permitted  to  examine  the  defendant 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  to  vacate  the  notice  for  tak- 
ing of  the  testimony  of  the  witnesses  granted, 
with  $10  costs. 


WARNER-BARNES  &  CO.,  Ltd.,  Respt,  ▼. 
ORIENTS  SECURITIES  (X).,  impld.,  etCn 
Applt      (Supreme  Court,   Appellate  Division, 
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First  Department  June  2,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements,  with 
leave  to  said  defendant  to  withdraw  demurrer 
and  to  answer,  on  payment  of  said  costs  and 
$10  costs  of  motion  at  Special  Term,  on  opin- 
ion  of  Lehman,  J.,   at   Special   Term,   ^(117 


Misc.  Rep.  247.  192  N.  T.  Supp.  161). 
filed. 


Order 


WARREN-McCONIHB  v.  VIBQINIA  FOS- 
TER DE  SORZANO  JORRIN  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  26.  1922.)  This  court  is  in  no 
position  to  determine  what  the  record ,  should 
contain.  Motion  to  dispense  with  printing  pa- 
pers enumerated  in  the  order  appealed  from 
denied,  with  $10  costs.     Order  filed. 


WARREN-McCONIHB  v.  VIRGINIA  FOS- 
TER DB  SORZANO  JORRIN  et  al.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. May  26.  1922.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Thomas  H.  WATSON,  Jr.,  v.  Lewis  W. 
FLAUNLACHE^l.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  12,  1922.) 
Application  denied,  with  $10  costs,  and  stay 
vacated.    Order  signed. 


WEAVER  HARDWARE  CO.,  Respt.,  v. 
Max  SOLOMOVITZ  et  al.,  Applts,  (Supreme 
Court.  Appellate  Division,  Fourth  Department. 
Mav  l7,  1922.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied. 


In  the  Matter  of  Proceedings  Supplementary 
to  Execution,  etc,  William  R.  WEBER  and 
Samuel  Weber,  respondents,  v.  Max  KLMN, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  12,  1922.)  Order  of 
the  County  Court  of  Kings  CJounty  reversed  on 
the  law  and  facts,  with  $10  costs  and  disburse^ 
ments,  on  the  ground  that  it  does  not  contain 
an  adjudication  of  the  specific  facts  which  the 
learned  court  de<»med  a  contempt,  and  is  for  that 
reason  fatally  defective.  Matter  of  Gordon  v. 
Feldberg,  146  App.  Div.  246,  133  N.  Y.  Supp. 
693 ;  Obermeyer  &  Liebman  v.  Adisky,  123 
App.  Div.  272,  107  N.  Y.  Supp.  949;  Matter 
of  Silberman  Dairy  Co.  v.  Econopouly,  177  App. 
Div.  97,  163  N.  Y.  Supp  824.  Rich,  Kefiy, 
Jaycox,  Manning,  and  Young,  JJ.,  concur. 


David  L.  WEIL,  as  Rec*r,  etc.,  Respt,  v. 
DRUG  &  DYESTUFP  CORP'N  and  another, 
impld.,  etc.,  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department  May  19,  1922.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Rose  WEIN8TEIN,  as  Adm'r,  etc.,  Bespt,  ▼. 
Paul  FINKELSTEIN  et  ah,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  6,  1922.)  Order,  so  far  as  appefiled  from, 
reversed,  with  $10  coets  and  disbursemratB,  and 
motion  granted  as  to  all  items  demanded;  bill 
of  particulars  to  be  served  within  10  days.  No 
.opinion.    Order  filed. 


Charlotte  S.  WEISS,  respondent,  ▼.  Sol 
SCHILDKRAUT  and  another,  defendants,  and 
William  Crovello  and  Rose  Crovdlo,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  29,  1922.)  Judg- 
ment ai6  Misc.  Rep.  285,  190  N.  Y.  Supp. 
293)  unanimously  affirmed,  with  costs.  No 
opinion. 


Willard  H.  WBI/I/S,,  respondent,  ▼.  John 
Barton  PAYNE,  Director  General  of  Rail- 
roads and  Agent  designated  by  the  President 
of  the  United  States  under  section  206  of  the 
Transportation  Act  of  1920.  appellant  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. July  6,  1922.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event,  on  the  erpund 
that  the  verdict  is  excessive,  unless  the  plaintiff 
stipulates  to  iieduce  the  damages  to  the  sum  of 
$15,000,  in  which  event  the  judgment  is  modi- 
fied accordingly,  ieind,  as  so  modified,  judgment 
and  order  unanimously  affirmed,  without  costs 
of  appeal. 

WELLS  &  NEWTON  CO.,  Inc^  Respt,  t. 
James  MARTIN,  Applt    (Supreme  Court,  Ap- 

Jellate   Division,   First  Department     Majr  5, 
922.)      Judgment    affirmed,    with   costs.      No 
opinion.    Order  filed. 


WELI^S  &  NEWTON,  Inc.,  ▼.  James  MAR- 
TIN. (Supreme  Court,  Appellate  Division, 
First  Department  May  26,  1922.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


In  the  matter  of  William  F.  WENDT,  an  in- 
competent person.  (Supreme  Courts  Appelate 
Division,  Fourth  Department  June  30.  1922.) 
Motion  granted,  and  appeal  dismissea,  with 
costs. 


Frederick  WESCHE.  Repts..  v.  Ernest  T. 
GREINER,  Applt  Action  No.  1.  SAME, 
Respt,  v,  Ernest  T.  GREINER,  impld.,  etc-, 
applt  Action  No.  2.  (Supreme  CJourt.  Appel- 
late Division,  First  Department  June  23, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Matter  of  Application  of  CITY  OF  NEW 
YORK  in  re  WESTCHESTER  AVENL^E. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  26, 1922.)  Motion  denied,  with 
$10  costs.     Order  filed. 
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WESTOBESTEB  TIRB  INSTORi^CE 
COMPANY,  appeUant,  ▼.  FONDA,  JOHNS- 
TOWN ft  OLOVSRSVILLB  RAILBOAD 
COMPANY,  respondent.  (Sapreme  Court.'  Ap- 
pellate DiTlBion,  Third  Department.  July  6, 
1022.)  Judnnent  unanimously  affirmed,  with 
costs.     Van  &irk,  J.,  not  sitting. 


WESTCHESTER  TRUST  COMPANY,  re- 
spondent, y.  Mary  O.  HOLMES,  appeUant,  and 
Walter  J.  Moore,  defendant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1922.)  Motion  for  sUy  granted,  without 
costs.  

Alice  E.  WEYMAN.  Applt,,  ▼.  Clarence 
WEAVER,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  10,  1922.) 
Order  affirmed,  with  costs.    AH  concur. 


Charles  A.  WHITE,  as  administrator  of  the 
goods,  chattels,  and  credits  of  John  Dubel,  de- 
ceased, Applt.,  V.  Jacob  DtJBEL,  Respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
Sartment.  June  30,  1922.)  Judgment  and  or- 
er  affirmed,  with  costs,  upon  the  authority  of 
Shea  V.  United  States  Industrial  Ins.  Co.,  23 
App.  Dlv.  53,  48  N.  Y.  Supp.  548.    All  concur. 


Charles  A.  WHITE,  as  administrator  of  the 
goods,  chattels,  and  credits  of  John  Dubel,  de- 
cpased,  Applt,  v.  Anna  KOLEC,  Respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Judgment  and  or- 
der reversed  on  the  law,  and  judgment  directed 
for  the  plaintiff,  upon  the  authority  of  Nolan  t. 
Prudential  Ins.  Co,  of  America,  139  App.  Div. 
166,  123  N.  Y.  Supp.  688.  The  finding  that 
the  defendant  retained  the  policy  and  the  find- 
ing of  fact  contained  in  the  first  and  second 
conclusions  of  law,  to  the 'effect  that  there  was 
an  election  bv  the  insurance  company,  which 
was  irrevocable,  are  disapproved  and  reversed. 
AU  concur. 


C!harles  A.  WHITE,  as  administrator  of  the 
goods,  chattels,  and  credits  of  John  Dubel,  de- 
ceased, Applt,  ▼.  Jacob  KOLEC,  Respt.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Judgment  and  or- 
der reversed  on  the  law,  and  judgment  directed 
for  the  plaintiff,  upon  the  authority  of  Nolan 
V.  Prudential  Ins.  Co.  of  America,  139  App. 
Div.  166,  123  N.  Y.  Supp.  esa  The  finding 
that  the  defendant  retained  the  policy  and  the 
finding  of  fact  contained  in  the  first  and  second 
conclusions  of  law,  to  the  effect  that  there  was 
an  election  bv  the  insurance  company,  which 
was  irrevocable,  are  disapproved  and  reversed. 
All  concur. 


Charles  A.  WHITE,  as  adm'x,  etc..  Respt.; 
T.  Abraham  POZE,  and  on^Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  17,  1922.)    Order  affirmed,  with  10  costs 


and  dbbursementa.  Depoidtion  pursuant  to 
the  notice  to  be  taken  on  the  25th  day  oif  May» 
1922,  at  10  a.  m.    AU  concur. 


John  a  WHITING,  respondent  ▼.  LONG 
ISLAND  RAILROAD  COMPANY,  appellant 
(Supreme  Cotirt  Appellate  Division,  Second  De- 
partment April  20,  1922.)  Motion  for  reargu- 
ment  or  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  costs. 


WHITMIER  &  FEXEIRIS  CO.,  Inc.,  Applt, 
V.  John  LiAUGHUN,  Respt  (Supreme  Osurt 
Appellate  Division,  Fourth  Department  May 
!(;,  1922.)  Appeal  dismissed,  without  costs,  up- 
on stipulation  filed. 


In  the  matter  of  the  Pinal  Judicial  Settle- 
ment of  the  AccoimtB  of  Frederic  D  Whitweu, 
as  substituted  trustee  under  the  WILL  of  Da- 
vid BAIRD,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  DejMurtment  May  1<X 
1922.)  Motion  for  reararument  denied,  with  SIO 
costs.  Motion  for  modincation  of  order  denied., 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 


Adeline  WIDMAYBR,  respondent,  t.  Arthur 
G.  HUMPHRI&S,  appelant  (Supreme  Court 
Appellate  Division,  Second  Department  May 
5, 1922.)    Motion  for  stay  denied,  without  costs. 


Louis  WT£INBR,  respondent-appellant,  t. 
NEUSTADTBR  BROTHSaS,  Inc.,  appeSi^- 
respondent  (Supreme  Court  Appellate  Divi- 
sion, Second  .  Department  July  21,  1922.) 
Judgment  and  order  unanimously  affirmed,  with- 
out costs.    No  opinion. 


Eugene  W.  WILCOX  et  aL,  Applta,  v.  MU- 
TUAL LIFE  INS.  CO.  OF  N.  Y.,  Respt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment June  30,  1922.)  Motion  for  stay 
granted.  Motion  for  order  dispensing  with 
printing  of  records  and  briefs  used  on  former 
appeal  granted. 


Raymond  S.  WILE  v.  NASSAU  SMELTING 
&  REFINING  WORKS,  Ltd..  (Supreme  Court, 
Appellate  Division,  First  Department  June  9, 
1^2.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


WILLARD  STORAGE  BATTERY  COMPA- 
NY and  another,  Anplts.,  v.  CIRCLE  STOR- 
AGE  BATTERY  C30.,  Inc.  et  al.,  Respts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  26,  1922.)  Order  afllrmed,  with 
tlO  costs  and  disbursements.  No  opinion.  Or- 
er  filed. 
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Frank  WILOTrrS,  Respt,  t.  John  Scott 
BROWNING  et  al.,  Applta.  (Supreme  Court, 
Appellate  Division,  BMrst  Department.  June  9, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See, 
also,  198  App.  DiY.  551,  190  N.  Y.  ^upp.  606. 


WIIiLIAM  LOEBEDE^  &  SON,  respondent,  y. 
Abraham  ElATZ,  appellant  (Supreme  Oourt, 
Appellate  Division,  Second  Department.  June 
9.  1922.)  Judgment  of  the  Countj  Court  of 
Nassau  CJounty,  affirming  a  judgment  of  a  jus- 
tice of  the  peace,  reversed  upon  the  law  and 
the  facts,  and  a  new  trial  ordered,  costs  to  abide 
the  event,  THe  plaintiff,  not  having  shipped 
the  eoods  by  the  American  Express,  as  required 
by  tne  shipping  directions,  in  order  to  recover 
must  establish  the  receipt  of  the  goods  by  de- 
fendant, and  the  evidence  in  the  record  does 
not  justify  a  finding  of  fact  that  defendant  re- 
ceived the  goods.  Blackmar,  P.  J.,  and  Kelly, 
Manning,  Kelby,  and  Young,  JJ.,  concur. 


WILLIAMSBURGH  CITY  FIBJB  INSUB- 
ANC3E  COMPANY,  respondent,  v.  CENTRAL 
NEW  ENGLAND  RAILWAY  C50MPANY,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  29,  1922.)  Judg- 
ment modified,  by  reducing  the  additional  al- 
lowance from  $500  to  $115,  and,  as  so  modified, 
affirmed,  without  costs.  We  think  the  allow- 
ance must  be  limited  to '5  per  cent  upon  the 
amount  recovered.  Blackman  P.  J.,  and  Rich, 
Kelly,  Jaycoz,  and  Young,  JJ.,  concur. 


'  Archibald  WILLIAMSON  et  al,  Respts.,  v. 
UCHIDA  TRADING  COMPANY,  Ltd.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  5,  1922.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed* 


Archibald  WILLIAMSON  et  al.  v.  UCHIDA 
TRADING  CX).,  Ltd.  /Supreme  Court,  Appel- 
late Division,  First  Department  May  26, 
1922.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Archibald  WILLIAMSON  et  al.  v.  UCSEHDA 
TOADING  (X).,  Ltd.  (Supreme  Court,  Appel- 
late Division,  First  Department.  May  26, 
1922.)     Motion  granted*     Order  filed. 


Elias  R.  WILNER,  Respt.,  v.  Kaufman 
MANDELL  and  another,  as  copartners,  etc., 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department  July  14,  1922.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Elias  R  WILNER,  Applt,  t.  Kaufman 
MANDELL  and  another,  Respts.  (Supreme 
Court,  Appellate  Division,   First  Department. 


July  14,  1^2.)  Order  revetaed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10 
costs,  on  the  aothoritr  of  Lindner  v.  Starin,  128 
App.  Div.  664,  US  N.  Y.  SuppL  201,  and  also 
on  the  ground  that  one  of  the  causes  of  action 
is  an  action  for  conversion  and  not  referable. 
Order  filed. 


Beecher  WINCKLER,  Applt.,  ▼.  Raphael 
GARFBIN  et  al.,  R^pta.  (Supreme  Court,  Ad- 
pellate  Division,  First  Department.  Jane  w, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Older  filed. 


In  the  matter  of  the  claim  of  ApoQonia 
WINKLER  for  death  bei^efits  made  under  the 
Workmen's  Compensation  Law  of  the  death  ot 
Henry  Winkler,  claimant,  respondent,  ROTH- 
BNBERG  GOWN  CJOMPANY,  employer,  and 
Allied  Mutuals  Liability  Insurance  Company, 
appellants.  (Supreme  Court,  Appellate  Division. 
Oniird  Department  July  6,  1922.)  Award 
unanimously  affirmed,  with  ooets  in -favor  of  the 
State  Industrial  Board,  on  the  authority  of 
Anthus  V.  Rail  Joint  Ck>.,  193  App.  Div.  571, 
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Jacob  David  WOLF,  Applt,  v.  William  M. 
BALDWIN,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  30, 
1922.)  Judgment  and  order  afiirmed,  with  costs. 
No  opinion.    Order  filed. 


Edna  Schultze  WOLFE,  Apnlt.  y. 
BULL,  also  known  as  Carl  Bull,  Respt 


Charles 
,  ,  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  3,  1922.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


Abraham*  WOLKOFF  and  another,  Respts^ 
V.  Frank  BADER,  impld.,  etc.,  Applt  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment June  9,  1922.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Ch> 
der  filed. 


Abraham  WOLKOPF  et  aL  t.  Frank 
BADER,  impld.,  etc,  (Supreme  Court  Appel- 
late Division,  First  Department  July  14, 
1922.)     Motion  denied  with  $10  costs.     Order 

tiled. 


In  the  Matter  of  the  Appraisal  of  the  Estate 
of  Hiram  R.  WOOD,  deceased.  (Snpreme 
Court  Appellate  Division,  Fourth  Department 
May  17,  1922.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


Forest  B.  WOOD,  as  trustee  in  bankruptcy  ef 
Elias  G.  Brown,  bankrupt  respondoit  ▼.  Ellas 
G.  BROWN,  Addaide  JB.  Brown,  defendants, 
and   Helen    E.    Brown,    appellant      (Supreme 
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Court,  Appellate  Division,  Third  Department 
May  24,  1922.)  Judgment  and  order  unani- 
mously affirmed,  with  oosts. 


Lena  WOOLFF  et  al.,  as  administrators,  etc., 
of  Morris  Woolflf,  deceased,  appellants,  v.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY. 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  21,  1922.) 
Judgment  reversed  on  the  law,  and  new  trial 
granted,  with  costs  to  abide  the  event.  We  are 
of  opinion  that  it  sufficiently  appears  that  the 
court  intended  to  cha»e  the  jury,  at  folio  464, 
that  if  the  crossing  beu  was  ringing  the  plain- 
tiff could  not  recover,  and  the  jury  must  have 
so  understood  it,  whereas  it  appears  in  the  evi- 
dence that  the  northbound  train  standing  at 
the  station  would  cause  the  beU  to  ring,  and  it 
further  appears  from  the  testimony  that  it  was 
the  dustom  while  the  bell  was  ringing  to  raise 
the  gates  and  permit  people  to  cross.  In  view 
of  this  evidence,  it  was  error  of  law  to  charge 
as  requested  by  defendant  Blackmar,  P.  J., 
and  Kelly  and  Jaycoz,  J  J.,  concur.  Rich,  and 
Kelby,  JJ.,  dissent. 


George  W.  WRIGHT,  respondent  v.  Alfred 
J.  HODSON,  appellant  (Supreme  Court  Ap- 
pellate Division.  Second  Department  May  12, 
1922.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Rich,  Kelly,  Jaycoz, 
Manning,  and  Young,  JJ.,  concur. 


Bertha  WULSTEIN,  appellant,  ▼.  Henry 
WULSTBIN,  individually  and  as  trustee,  etc., 
respondent,  and  others  defendants.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
July  21,  1922.)  Order  reversed  on  the  law,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs,  on  the  ground  that  defend- 
ant's motion  for  a  new  trial  was  not  made  with- 
in the  time  limited  to  take  an  appeal  from  the 
judgment  as  provided  in  section  1(X)2  of  the 
Code  of  Civil  Procedure,  or  section  552  of  the 
Civil  Practice  Act,  and  that  the  court  at  Special 
Term  was  without  power  to  extend  the  time  so 
limited.  This  reversal,  however,  is  made  with- 
out prejudice  to  defendants'  right  to  move  for 
a  new  trial  upon  newly  discovered  evidence,  or 
to  make  such  a  motion  in  this  court  upon  excep- 
tions pursuant  to  section  1001  of  the  Code  of 
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Civil  Procedure  and  section  551  of  tbe  Civil 
Practice  Act.  Blackmar,  P.  J.,  and  Kelly,  Jay- 
coz, Kelby,  and  Young,  JJ.  concur. 


WYKAGYL  CONSTRUCTION  COMPANY, 
Inc.,  appellant,  v.  MACBEAN  &  HX7EIU 
STEL,  Inc.,  respondent.     (Supreme  Court,  Ap« 

?ellate  Division,  Second  Department  June  29, 
922.)  Motion  to  dismiss  appeal  denied,  on 
condition  that  appellant  perfect  the  appeal  for 
the  October  term  (for  which  term  this  case  is 
set  down)  and  be .  read^  for  argument  when 
reached;  otherwise^  motion  granted,  with  $10 
costs.    Young,  J.,  not  voting. 


James  B.  YOUNG,  Respt.,  t.  Max  HAHN, 
Anplt  (Supreme  Court,  Appellate  Division, 
First  Dei^artment  June  16,  1922.)  Order  af- 
firmed,  with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  daim  of  William 
YOUNG,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  respondent 
V.  WARD  BAKING  COMPANY,  employer, 
and  Ocean  Accident  &  (Guarantee  (Corporation, 
Ltd.,  insurance  carrier,  anpellants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  16,  1922.)  Award  unanimously  affirmed, 
with  costs  in  favor  of  the  State  Industrial 
Board,  on  the  authority  of  Matter  of  Sweeting 
v.  American  Knife  Co.,  226  N.  Y.  109,  123  N. 
£}.  82. 


Mike  YOUT,  doing  business,  etc.,  Respt,  ▼• 
Jacob  C.  PLATT.  doing  business,  etc^  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  30,  1922.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Theodore  8.  ZEGBRS,  respondent  ▼.  Charles 
P.  LOCKWOOD,  individually  and  as  sole  sur- 
viving executor,  etc.,  Irene  Burton  and  anoth- 
er, appellants,  and  Herbert  Lockwood,  et  aJ.,  re- 
spondehts.  (Supreme  Court  Appellate  Division, 
S^ond  Department  May  6,  1822.)  Motion  to 
rei^ttle  order  granted,  without  costs.  Settle 
order  before  Mr.  Justice  Jaycox. 


End  07  Cases  in  vol.  im 
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ABATEMENT  AND  REVIVAL. 

II*  AHOTHBR  AOTIOH  PSSlfDING. 

«s»8(7)  (N.Y.SIIP.)  That  dalm  sned  on  was 
set  up  aa  defense  in  prior  action  not  bringing 
of  action  on  daim.— Opolinsky  v.  Lewitus,  859. 

ACCORD  AND  SATISFACTION. 

^»f  1(2)  (N.Y.SUP.)  Cashing  and  retention  of 
proceeds  of  checks  held  complete  accord  and 
satisfaction.— Freid  y.  Hoffman,  805. 
«=»26(l)  (N.Y.Sup.)  Defendant  must  establish 
necessary  elements.—John  v.  Goe-Stapley  Mfg. 
Co.,  681. 

<$=::»26(3)  (N.Y.Sup.)  Check  held  no  evidence 
of  accord  and  satisfaction.'-John  r.  Coe-Stapley 
Mfg.  Co.,  681. 

acb:nowu:dgment. 

I.  NATURES  AND  NBCBS9ITT. 

«=>!  (N.Y.Sap.)  Not  ▼erification.— Bristol  T. 
Buck,  53. 

ACTION. 

See   Abstement  and  Beylyal;    Dismissal   and 
Nonsuit. 

I.   OROVNIM  AlfD  CONDITIOirS   PRE- 
CBDESIIT. 

^=s>4  (N.Y.Sup.)  No  cause  of  action  on  act  in 
violation  of  law.— Noble  y.  Great  American  Ins. 
Co.,  60. 

II.  nature:  anp  form. 

<e=»25(2)  (N.Y.Sup.)  Action  for  division  of 
commission  for  sale  of  house  properly  brought 
at  law.— Kugler  v.  Sheerman,  862. 
^==»36  (N.Y.Sup.)  Order  permitting  interplead- 
er and  supplemental  pleadings  held  to  change 
action  on  life  policy  from  one  at  law  to  a  suit 
in  equity.— White  ▼.  White.  114. 

III.  JOINDE2R,   SPLITTING,   CONSOLIDA- 
TiOpr,   AND   SBVESRANCB. 

^==>38(2)  (N.Y.Sup.)  Complaint  held  to  state 
but  a  single  cause  of  action,  for  rescission  of 
land  contract  for  fraud  and  recovery  of  pay- 
ments made.— Ressler  v.  Samphimor  Holding 
Corporation,  363. 

^5950(1}  (N.Y.Sup.)  Unrelated  causes  of  ac- 
tion agamst  one  of  several  defendants  should 
not  be  united  in  same  complaint.— 137  Bast 
66th  Street.  Inc..  v.  Lawrence,  762. 
<S=s>50(l)  (N.Y.Sup.)  Not  necessary  that  all 
causes  of  action  joined  in  the  same  complaint 
should  affect  all  of  the  parties.— S.  L.  &  Co.  y. 
Bock,  773. 

lWN.Y.S.-7e 


^=»56  (N.Y.Sup.)  Power  to  consolidate  actions 
exists  only  by  statute.— T.  Blumenthal  &  Co. 
V.  Theo.  Tiedemann  &  Sons,  86. 
^=»57(l)  (N.YTSup.)  To  dissolve  partnership 
held  properly  consolidated  with  an  action  in 
another  court— Goldey  v.  Bierman,  373. 
^=s>57(2)  (N.Y.Sup.)  Actions  may  be  consoli- 
dated, though  they  are  between  different  par« 
ties  and  could  not  formerly  be  joined.— Goldef 
V.  Bierman,  373. 


IT. 


CONMBNCBMBNT,   PROSESCUTION, 
AND  TBRMINATION. 


<S=>69iA  [New,  vol.  I4A  Key-No.  Series] 

(N.Y.Sop.)  O  art  had  jurisdiction  to  or- 
der sale  of  live  stock  in  controversy.- Riegel  ▼• 
Francel,  907. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


ADMIRALTT. 


See  Collision. 

I.  JURISDICTION. 

^=s>2  (N.Y.)  Arbitration  Act  is  statutory  rem- 
e^  not  known  to  common  law  and  within  ex- 
ceptions to  federal  Judicial  Code.— Red  Cross 
Line  V.  Atlantic  Fruit  Co.,  233  N.  Y.  373,  135 
N.  B.  821. 

^=8>f2  (N.Y.)  Action  for  alleged  breach  of 
contract  of  charter  party  held  one  pertaining 
to  navigation  in  which  the  admiralty  courts 
have  exclusive  jurisdiction. — Red  Cross  Line  v. 
Atlantic  Fruit  Co.,  2d3  N.  Y.  373,  136  N.  B. 
821. 

AGENCY. 

See  Prindpal  and  Agent. 

ALTERATION  OF  INSTRUAIENTS. 

^=»29  (N.Y.Sup.)  Finding  that  purchaser 
made  interlineations  and  changes  with  intent  to 
defraud  vendor  held  unwarranted.- Frank  v. 
Witlin,  795. 

ANNUITIES. 

^=>l   (N.Y.)  Contract  to  render  future  serv- 
ices which  was  consideration  of  contract  *held 
implied.— Alexander   v.    Equitable   Life   Assur. 
Soc.  of  U.  S.,  233  N.  Y.  300,  135  N.  B.  509. 
Corporate  seal  held  not  to  import  sufficient 
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consideration  for  agreement  to  pay  annuity. 
—Id. 

Contract  to  pay  yice  president's  wife  annuity 
in  consideration  of  her  husband's  unspecified 
services  held  a  wagering  contract.— Id. 
<g=»6  (N.Y.)  Plaintiff  bound  to  show  perform- 
ance or  readiness  to  perform  future  services 
constituting  part  of  consideration.— Alexander 
V.  Equitable  Life  Assur.  Soc  of  U.  S.,  238  N. 
Y.  300,  135  N.  B.  509. 

Plaintiff  bound  to  prove  extra  services  of  vice 
president  constituting  consideration  of  contract 
were  such  as  created  legal  obligation.— Id. 

Beneficiary  held  to  take  subject  to  all  bur- 
dens of  husband  in  consideration  of  whose 
services  contract  was  made. — ^Id. 

APPEAL. 

See  Certiorari;  Criminal  Law,  ^=s>1078-1170. 
For  review  of  rulings  in  particular  actions  or 

proceedings,   see    also   the   various   specific 

topics. 

III.   DBCISIOWS  RBVICSiVABLB. 

(B)    Natare    of    SvbJect-lHatter  and  Cl&ar- 
actez   ot  Parties. 

^=»33  (N.Y.)  Appeal  lies  to  Court  of  Appeals 
where  matter  involves  federal  constitutional 
questions.— Red  Cross  Line  v.  Atlantic  Fruit 
Co.,  233  N.  Y.  373,  135  N.  B.  821. 

(D)  Finality  of  Determination. 

^=»84(3)  (N.Y.)  Order  reversing  surrogate 
and  remitting  matter  for  further  prbceedings  is 
not  final.— In  re  Reynolds,  233  N.  Y.  606,  135 
N.  E.  937. 

V.   PRESENTATION      AND      RE3SE3RVATION 

IN  1.0WKR  COURT   OF   GROUNDS 

OF  UlfiVIISW, 

(B)    Objections  and   Motlona,  ana  Rnllnya 
Thereon. 

^=»r97(;6)  (N.Y.)  Objection  evidence  related 
to  special  damages  not  pleaded  must  be  made 
at  the  trial.— Bishop  v.  New  York  Times  Co., 
233  N.  Y.  446,  135  N.  E.  845. 
^=»232(2)  (N.Y.)  Objection  to  evidence  forti- 
fying presumption  of  damages  from  libel  must 
be  made  at  triaL— Bishop  v.  New  York  Times 
Co.,  233  N.  Y.  446,  135  N.  E.  845. 
^=»23/(4)  (N.Y.)  Right  to  dismissal  preserv- 
ed by  motion  and  exception.— Phillipson  y.  Nin- 
no,  233  N.  Y.  223,  135  N.  B.  270. 

(C>  Bxceptlons. 

e=s>262(2)  (N.Y.)  Right  to  dismissal  preserv- 
ed by  motion  and  exception.— Phillipson  v.  Nin- 
no,  233  N.  Y.  223.  135  N.  B.  270. 
^=s>274(4)  (N.Y.)  Objection  counterclaim  was 
was  allowable  in  tort  held  not  saved  by  excep- 
tion made.— Groves  v.  Warren,  233  N.  Y.  160, 
135  N.  E.  230. 

XIII.  DISMISSAL,  1¥ITHDRAWAI«»  OR 
ABANDONMB.^T. 

^=^801  (I)  (N.Y.SUP.)  Appeal  from  order 
granting  summary  judgment  dismissed  without 
prejudice  to  motion  to  open  default. — 0>hen, 
Goldman  &  Co.  v.  Ellman,  465. 

XTl.   REVIB^V^. 
(A)   Scope  aad  IDxtent  in  General. 

^=»837(l)  (N.Y.Sup.)  A  provision  in  an  or- 
der for  the  right  to  supersede  and  supply  de- 
fects in  the  original  proof  held  not  available  on 
appeal.— Boyle  v.  Semenoff,  309. 
^^842(10)  (N.Y.)  Exceptions  to  refusal  to 
make   finding  on  uncontradicted  evidence  pre- 
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sent  reviewable  questions  of  law. — ^Adler  v. 
Zimmerman,  233  N.  Y.  431,  135  N.  B.  840. 

(B)  Interloentory,  CoUmteraly  and  Snpple- 
mentary  Proceedin^a  and  <^ae«tlons. 

^=:»875  (N.Y.)  Where  judgment  in  dower  ac- 
tion is  not  appealed  from,  widow's  rii^ht  to 
maintain  action  cannot  be  raised  on  appeal  from 
order  relieving  purchaser.— Ueas  v.  Hess,  233 
N.  Y.  164,  135  N.  B.  231. 

<G>  ParUes  Bntitled  to  AUese  Brror. 

<e=3»878(l)  (N.Y.Sttp.)  Plaintiff  not  appealing 
cannot  take  advantage  of  error. — Sidney  B. 
Bowman  Aoitomobue  Co.  v.  Salmon,  390. 
<8=»882(7)  (N.Y.Sup.)  Counsel  cannot  justify 
improper  cross-examination  on  the  ground  that 
adversary  offered  improper  evidence.— Harris 
V.   Eakins,  187. 

<&=»382(8)  (N.Y^up.)  Defendant  held  to  have 
opened  door  to  extrinsic  proof  of  meaning  of 
language  by  claim  as  to  meamng.^-Dormnt  v. 
Whedon,  126. 

(ES)  Presiunptlona. 

<S=>930(4)   (N.Y.)  Verdict  on  two  causes,  one 

wrongfully  given  to  jury,  requires  reversal.— 

PhiUipson  v.  Ninno,  233  N.  Y.  223,  135  N.  E. 

270. 

<8=»933(4)    (N.YJSup.)    PreiAimed    that    order 

set  aside  verdict  on  questions  of  law. — Shapiro 

V.  Karon,  460. 


(a)  <iii 


■tlons  of  Faety  Terdteta,  and 
Finding** 


<S=»^7(3)   (N.Y.)  Ruling  on  motions  of  both 

parties  for  directed  verdict  has  force  of  ver- 

dict-^lanzer  v.  Shepard,  233  N.  Y.  236,  135 

N.  E.  275. 

^=9 1002  (N.Y.Sup.)  Finding      on      conflicting 

evidence  not  disturbed  on  appeal.^HaDdal  v. 

Spechler,  216. 

«=»IOII(l)    (N.Y.8np.)  Finding  on  conflicting 

evidence  not  disturbed.— John  t.   Coe-Stapley 

Mfg.  Co.,  681. 

(H)  Harmle«a  IBrror. 

^=s>\Q27  (N.Y.8up.)  Successful  plaintiff  cannot 
on  defendant's  appeal  urge  exceptions  to  ad- 
verse rulings.— Doelger  v.  Battery  Park  Nat. 
Bank,  582. 

<&»r036(2)  (N.Y.$apL)  Where  stockholder, 
suing  directors  of  dissolved  corporation,  mis- 
takenly names  parties  plaintiff  as  having  inter- 
est, defendant  not  harmed  till  they  intervene.— 
Security  Trust  Co.  of  Bochester  v.  Pritchard. 
486. 

^=>104l(2)  (N.Y.)  Permitting  amendment  at 
close 'of  evidence  as  to  value  of  services  not 
prejudicial  in  view  of  verdict.— Blackwell  v. 
Finlay.  233  N.  Y.  361,  135  N.  B.  600. 
€=>I050(I)  (N.Y.)  Admission  of  evidence  of 
effect  of  libel  on  plaintiff's  child  Aeld  prejudi- 
cial.—Bishop  V.  New  York  Times  Co.,  233  N. 
Y.  446,  13o  N.  E.  845, 

<@=;:>1050(1)  (N.Y.Sup.)  Inadmissible  evidence 
to  prove  agency  held  prejudicial. — Sokolof  v. 
Donn.  580. 

€c»t064(l)  (N.Y.)  Charge  held  prejudicial  to 
plaintiff  in  suggesting  too  heavy  a  burden  of 
proof.— Gnichtef  v.  Stone,  238  N.  Y.  465,  135 
N.  E.  852. 

<©=»I070(I)  (N.Y.)  New  trial  must  be  given 
where  verdict  is  based  on  two  causes  of  action 
in  one  of  which  there  is  no  merit.— Phillipson  v 
Ninno,  233  N.  Y.  223,  135  N.  E.  270. 
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(J)  Deelnlonn  of  Intermediate  Courts. 

^=»f091(l)  (N.Y.)  On  unanimous  affirmance 
court  must  assume  prima  facie  case  not  over- 
come.—Plumb  ▼.  Richmond  Light  &,  R.  Co., 
233  N.  Y.  285,  135  N.  B.  504. 
<Sx:»l09l(4)  (N.y.)  Reversal  deemed  a  rever- 
sal on  the  law  when  no  question  of  fact  stated 
and  opinion  not  looked  to.— Caldwell  v.  Lucas, 
233  N.  Y,  248.  135  N.  B.  321. 
C»l09t(4)  (N.Y.)  Reversal  deemed  on  the 
weight  ol  evidence  when  finding  of  negligence 
reversed.— King  v.  Interborough  Rapid  Trans- 
it Co.,  233  N.  Y.  330,  135  N.  B.  519. 
«=>I09I(4)  (N.Y.)  Presumed  that  reversal  by 
Appellate  Division  was  on  question  of  law.— 
Finch  V.  L.  B.  Foster  Co.,  233  N.  Y.  619,  135 
N.  B.  943. 

^=9 1 094(2)  (N.Y.)  Record  may  be  examined 
to  see  if  finding  supported  by  evidence  when 
affirmance  not  unaxumo us.— State  Treasurer  v. 
West  Side  Trucking  Co.,  233  N.  Y.  202,  135  N. 
B.  244. 

^=s>l094<3)  (N.Y.)  Unanimous  decision  of  Ap- 
pellate Division  that  evidence  sustained  ver- 
dict not  reviewable.— Blackwell  v.  Finlay,  233 
N.  Y.  361,  135  N.  B.  600. 

<5=»I094(5)  (N.Y.)  Where  Appellate  Division 
reversed  nndings  of  Court  of  Claims  and  dis- 
missed claim  the  Court  of  Appeals  may  be  ask- 
ed to  consider  the  testimony  favorable  to  claim- 
ant.—Foundation  Co.  T.  SUte,  233  N.  Y.  1,77, 
135  N.  B.  236. 

XVn.  DBTBRMIN ATION  AND  DISPOSI- 
TION  OF   CAUSK. 

<A}  Decision  in  General. 

^=»III4  (N.Y.)  Case  may  be  remitted  to  Ap- 
pellate Division,  which  has  not  passed  on 
certain  facta  InTolving  merits,  to  pass  thereon. 
—Brown  y.  Cleveland  Trust  Co.,  233  N.  Y. 
399,  135  N.  B.  829. 

(B)   AJBrnuince. 

^=9|  140(2)  (N.Y.)  BxcesBive  verdict  result- 
ing from  errors  at  trial  cannot  be  cured  by 
reduction.— Bishop  v.  New  York  Times  Co.,  233 
N.  Y.  446,  135  K  B.  846. 

(C)   Blodiflention. 

<@=s»tl52  (N.Y.)  Variance  of  judgment  in  al- 
lowing all  cash  payment,  while  contract  called 
for  mortgage,  held  to  call  for  no  more  than 
modification.— Bpstein  ▼.  Gluckin,  233  N.  Y. 
490,  135  N.  B.  861. 

^s»ll53  (N.Y.)  Court  of  Appeals  may  grant 
judgment  to  which  party  entitled^— Woodruff 
▼.  Germansky,  233  N.  Y.  365.  135  N.  B.  601. 

(D)   Re-reraal. 

€=»lt70(t)  (N.Y.8UP.)  Failure  to  give  defend- 
ant  notice  disregarded  where  defendant  made 
motion  to  vacate  court's  order  to  take  testi- 
mony.—Bagle-Picher  Lead  Co.  v.  Mansfield 
Paint  Co.,  388. 

<S=>I  173(1)  (N.Y.)  Judgment  rendered  jointly 
is  entire  and  indivisible,  cannot  be  reversed  as 
to  some  and  affirmed  as  to  others.— U.  S.  Print- 
ing &  Lithograph  Co.  v.  Powers,  233  N.  Y.  143, 
135  N.  B.  225. 

Right  of  new  trial  extended  to  one  joint  guar- 
antor should  extend  to  all.— Id. 
<S:==>f  175(5)  (N.Y.)  When  prima  facie  case 
made,  court  could  not  reverse  on  law  and  dis- 
miss the  complaint— Caldwell  V.  Lucas,  233  N. 
Y.  248.  135  N.  B.  321. 

^==»M76(5)  (N.Y.Sup.)  Appellate  Division  may 
restore  verdict  set  aside  by  the  trial  court.* 
Gartner  v.  Goodman,  258.  1 


<$3>ri77(7)  (N.Y.SUP.)  New  trial  directed  to 
allow  proof  of  facts  for  lack  of  which  judgment 
on  directed  verdict  waa  reversed.— OipoUa  v. 
IScexno,  440. 

(F)    Mandate    and   Proeeedins*   iA   Lovrer 
Court. 

<8s3»IIM(3)  *(N.Y.8up.)  Where  appeUate  divi- 
sion reversed  judgment  of  nonsuit  in  husband's 
action  for  trespass  held  that  plaintiff  could 
maintain  action  though  wife  as  tenant  in  com- 
mon had  same  right.— Mastrofrancisco  v.  Mo- 
hawk Gas  Co.,  436. 

^=»  1 20 1(6)  (N.Y.Sup.)  Amending  complaint  on 
remand  to  conform  to  proof  developed  at  for- 
mer trial  held  but  an  expansion  of  former  com- 
plaint—Kent V.  Erie  E.  Co.,  629. 

Amending  complaint  on  remand,  to  avoid  ob- 
jection of  insufficiency  of  complaint  under 
Safety  Appliance  Act,  proper.— Id. 

ARREST. 
I.  IN  civiij  actions. 

^=s>l8  (N.Y.Sup.)  Order  granted  on  two  caus- 
es of  action  cannot  be  sustained  unless  author- 
ized by  each.— Boyle  v.  Semenoff,  300. 
€=»22  (N.Y.Sup.)  Affidavit  on  which  order  of 
arrest  procured  ?ield  insufficient— Horbachewski 
V.  Mikulski,  497. 

^=»27  (N.Y.Sup.)  Affidavits  on  information 
and  belief  held  insufficient  to  warrant  order  for 
arrest— Boyle  v.  Semenoff,  309. 
^=»28  (N.Y.Siip.)  Bstimates  of.  quantity  of 
goods  alleged  converted  by  defendant  held'  in- 
sufficient—Boyle  V.  Semenoff,  309, 
^=»29  (N.Y.Sup.)  Affidavit  held-  not  to  sustain 
an  order  of  arrest  of  judgment  debtor.— Boyle 
V.  Semenoff,  809. 

^cs»43  (N,Y.8up.)  Order  of  arrest  vacated 
where  alleged  conversion  may  have  been  inci- 
dental to  revolution  in  foreign  country  and  sub- 
ject to  redress  only  through  Department  of 
State.— Boyle  v.  Semenoff,  309. 

II.   ON  CRIMINAIi  CHARGES. 

^=s>63(3)  (N.Y.SP.S688.)  Arrest  without  war- 
rant held  legal;  "presence."— People  v.  Bsposi- 
to,  320. 

<&=»63(4)'(N.Y.Sp.Se88.^  In  good  faith  and  on 
reasonable  belief  that  crime  is  being  committed 
h^ld  legal.— People  v.  Bsposito,  326. 
<@=>68  (N.Y.Sp.Se38.)     "Arrest"  defined.— Peo- 
ple V.  Bsposito,'  326. 

^ss>7\  (N.Y.Sp.Se8S.)  Arrest  and  search  with- 
out warrant  held  legal;  "presence."— People  r. 
Bsposito,  326. 

ASSAULT  AND  BATTERY. 

I.  CIVIL  lilABIIilTT. 
(B>  Aetioaa. 

^=s>24(r)  (N.Y.SUP.)  Abutting  owner,  injured 
by  men  putting. electric  light  pole  in  street,  held 
to  state  cause  of  action  against  their  em- 
ployer.—Marx  V.  Edison  Electric  Illuminating 
Co.  of  Brooklyn,  807. 

Unnecessary  to  allege  in  action  for  injuries, 
more  force  used  than  necessary,  where  assault 
was  wrongful.— Id. 

^=s>26  (N.Y.$up.)  Burden  on  defendant  to 
show  authority  for  erecting  electric  light  pole 
in  street,  injuring  plaintiff.— Marx  v.  Edison 
Electric  Illuminating  Co.  of  Brooklyn,  807. 

ASSESSMENT. 

See  Municipal  Corporations,  ^r^439-495;  Tax- 
ation, «=s>348-496w 
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ASSOCIATIONS. 

^=s>l  (N*Y.8up.)  "Unincorporated  association" 
defined.— Meinhart  v.  Gontresta,  693. 
«8=5»4  (N.Y.Sup.)  Name  "Catholic  Daughters  of 
America"  dpes  not  infringe  on  right  to  name 
"Daughters  of  America."— State  Council  of 
New  York,  Daughters  of  America,  v.  Catholic 
Daughters  of  America.  246. 
<s=>20(2)  (N.Y.Sup.)  Purpose  of  permitting 
suit  against  president  or  treasurer  of  associa- 
tion stated.~Meinhart  ▼.  Contresta,  593. 

ASSUMPSIT.  ACTION   OF. 

See.  Work  and  Labor. 

ATTACHMENT. 

I.  NATURB}   AND   GROUNDS. 

<A)  Nature  of  Remedr*  Causes  of  Aotion, 
*  and  Parties. 

^=94  (N.Y.Sup.)  Action  against  president  of 
association  within  terms  of  act  relating  to  at- 
tachments; "natural  person."— Meinhart  t. 
Contresta,  593. 

^=»9  (N.Y.Sup.)  May  be  granted  for  balance 
of  salary  due  or  to  become  due.—Meinhart  t. 
Contresta,  593. 

III.   PROCISBDINGS  TO   PROC17RB. 
.(B>   Affidavits. 

<$=s>M3  (N.Y.Sup.)  Affidavit  hM  to  state  suf- 
ficient facts  as  to  defendant's  intention  to  as- 
sign property  of  association  to  defraud  plain- 
tiff.—Meinhart  v.  Contresta,  583. 

ym.  QUASHING,    VACATING,  DISSOLU- 
TION, OR  ABANDONMiBNT. 

^=:»225  (N.Y.8up.)  Remedy  of  defendant  in  at- 
tachment for  breach  of  employment  contract 
stated.— Meinhart  ▼.  Contresta,  593. 

ATTORNEY  AND  CLIENT. 

I.  THE3   OFFICES   OF  ATTORNB2T. 

<B)  Privilesesy  Disabilities,  and  Lia- 
bilities. 

^=»26  (N.Y.Sup.)  Court  may  summarily  order 
attorney  to  pay  fund  deposited  with  him  to 
party  entitled  thereto.— Sherman  v.  Yankee 
Products  Corporation,  705. 
^=»30  (N.Y.Sup.)  Partners  liable  for  another 
partner's  embezzlement  of  money  of  client  of 
firm.— Model  Building  &  Loan  Ass*n  of  Mott 
Haven  y.  Reeves,  3^. 

II.  RBTAINBR  AND  AVTHORITT. 

<e=3»76(t)  (N.Y.Sup.)  Client's  right  to  dis- 
charge attorney  absolute.— Conklin  y.  Conklin, 
685. 

ciient's  act  rendered  future  services  impos- 
sible.—Id. 

III.  DUTIKS   AND  lilABIIilTIBS   OF  AT- 
TORNEY  TO   CLIENT. 

^=:>I27  (N.Y.Sup.)  Action  for  accounting  for 
money  embezzled  properly  brought  in  equity. 
—Model  Building  &  Loan  Ass'n  of  Mott  Haven 
V.  Reeves,  383. 

IT.  COMPENSATION  AND  I.IEN  OF 
ATTORNEY. 

(A)  Fees  and  Other  Remaneration. 

^=>I50  (N.Y.)  Extent  of  recovery  by  execu- 
trix where  defendant  settled  with  beneficiary 
and  pleaded  release  in  bar  stated.- Davis  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  233  N.  Y.  242, 
135  N.  B.  277, 
(4) 


<e=»l50  (N.Y.8iip.)  On  client's  settiement  with 
railroad,  attorney  held  entitled  to  recover 
agreed  compensation  from  railroad.— Ward  v. 
Donovan,  273. 

<B)  liien. 

«33>l82(t)  (N.Y.8ttp.)  liien  .of  attorney  at- 
taches to  settlement. — Conklin  ▼.  Conklin*  6S5. 
^=3>I89  (N.Y.Sup.>  Right  of  dient  to  eetUe 
suit  absolute.— Conklin  v.  Conklin,  685. 
^=3>  190(2)  (N.Y.Sup.)  Divorce  action  cannot 
be  continued  to  enforce  attorney's  lien.— Conk- 
lin ▼.  Conklim  685. 

<8s>l90(4)  (N.Y.)  Where  action  settled  by 
beneficiary  extent  of  attorney's  lien  should 
have  been  proved  before  verdict.— Davis  v.  New 
York  Cent,  ft  H.  R.  R.  Co.,  233  N.  Y.  242.  135 
N.  E.  277. 

AUCTIONS  AND  AUCTIONEERS. 

<d=»8  <N.Y.Mun.Ct.)  Bidder  chargeable  with 
terms  of  sale  by  catalogue  describmg  property 
and  naming  conditions.— Navarette  v.  Travis- 
Ziegler  Co.,  832. 

Sale  held  not  one  by  sample.— Id. 

Impracticability  of  examination  of  goods  in 
bulk  does  not  make  sale  by  sample.— 1<1 

Sale  held  not  one  of  specific  goods.— Id. 
«=»8  (N.Y.Sup.)  Buyer  ^eld  entitled  to   con- 
veyance free  from  tax  lien  which  attached  be- 
tween sale  and  execution  of  deed.— Ivanhoe  ▼. 
City  Real  Estate  Co..  81. 

AUTOMOBIUSS. 

See  Livery  Stable  and  Garage  Keepers. 

BAILMENT. 

See  Pledges. 

<e=>f8n)  (N.Y.Sup.)  Whether  goods  on  which 
labor  nad  been  performed  had  been  delivered 
held  immaterial,  where  tender  refused. — ^Finkel- 
stein  V.  Dorfman,  480. 

BANKRUPTCY. 

ni.  ASSIGIOfESNT.  ADBflRISTRATIOH.  AKD 

DISTRIBtTTTOlV   OF   BAHKROPrT'S 

BSTATB. 

<p)   Preferemeea  and  Txmnvfcra  1>t  B«jUc- 

rnpty  and  Attaclmieats  aad 

Otber  lilens. 

^=>I88(3)  (N.Y.)  Buyer  h&d  to  have  acquired 
an  equitable  interest  in  a  fund  deposited  to 
pay  for  goods.— Archibald  v.  Panagooloponlos, 
233  N.  Y.  478,  135  N.  B.  857. 

(F)    Claims   Ayalast   and    Dlatrlbatloa    of 
Batata. 

^=»363  (N.Y.Snp.)  Filing  of  proofs  of  date 
in  bankruptCJ^  without  allowance  of  claim  and 
acceptance  of  dividend,  held  not  to  bar  suit 
against  partner  in  business  prior  to  its  Incor- 
poration.-^Kersch  v.  Machover,  239. 

Filing  of  proof  of  daim,  or  allowance  of 
claim  without  acceptance  of  dividend*  not  an 
dection.— Id. 

BANKS  AND  BANKING. 

III.  FUNCTIONS   AND  DBAI^HGS. 
(C)   Deposits. 

^=s>t30(3)  (N.Y.Sup.)  Personal  indorsement  of 
officers  of  payee  of  check,  in  addition  to  its  cor- 
porate indorsement,  not  notice  to  collecting 
bank  of  appropriation  to  their  own  use. — ^Harry 
M.  Lasker,  Inc.,  v.  Mutual  Bank  of  Roseville, 
379. 

€=>I30(3)  (N.Y.8up.)  Personal  indorsement  of 
officers  of  payee  of  check,  in  addition  to  its  cor- 
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porate  indorsement,  not  notice  to  collecting 
bank  of  appropriation  to  their  own  use.— Harry 
M.  Lasker,  Inc.,  v.  Matual  Bank  of  Hoseville, 
381. 

^=3»I39  <N.Y.Slip.)  Depositor's  letter  to  bank 
directing  it  to  dishonor  trade  acceptance  heldt 
insufficient  to  require  bank  to  suspend  pay- 
ment of  draft.— A.  Sidney  Davison  Coal  Co.  v. 
National  Park  Bank  of  New  York,  220. 

Notice  to  stop  payment  on  trade  acceptance 
held  too  late  to  render  bank  liable  on  payment 
of  draft.— Id. 

^=»I44  (N.Y.Sup.)  Depositor's  acceptance  of 
draft  made  payable  at  bank,  direction  by  depos^ 
iter  to  pay  draft  for  depositor's  account— A. 
Sidney  Davison  Coal  Co.  v.  National  Park 
Bank  of  New  York,  220. 

(F)  Bxol&aiive,  Money,  Seonrltlea,  and  In- 
T-eatmenta. 

^=»  1 88 1/2  (N.Y.Sup.)  Money  paid  for  a  cable 
transfer  of  credit  may  be  recovered  on  nonper- 
formance.—Chemical  Nat.  Bank  of  New  York 
v.  Equitable  Trust  Co.  of  New  York,  177. 

Limitation  of  liability  in  contract  for  trans- 
mitting money  does  not  excuse  nonperform- 
ance.—Id. 

^=»I9I  (N.Y.Sap.)  Irrevocable  letter  of  cred- 
it not  a  mere  option,  to  be  accepted  by  seller's 
performance.— Doelger  v.  Battery  Park  Nat. 
Bank,  682. 

V.   8A vines  BAITKS. 

«=:>305  (N.Y.CIty  Ct.)  Neither  banking  statute 
.nor  savings  bank  by-law  that  no  deposit  shall 
be  paid  to  depositor,  unless  passbook  be  pre- 
sented, must  be  complied  with  at  all  hazards.— 
Dunn  V.  Seamen's  Bank  for  Savings  of  City  of 
New  York,  416. 

Where  depositor  shows  that  it  is  impossible 
to  present  passbook,  he  is  entitled  to  his  mon- 
ey.—Id.  ^ 

Savings  bank  c«inot  require  bond  in  case  of 
inability  to  furnish  passbook,  where  there  is  no 
by-law  requiring  it— Id. 

In  receiver's  supiplementary  proceedings  on 
proof  that  neither  judgment  debtor  nor  pass- 
book can  be  located,  plaintiff  is  entitled  to  judg- 
ment against  the  bank.--Id. 

BASTARDS. 

I.  ILIiBGITIMACY  IN  GElVBRAIi. 

#»I0  (N.Y.Sup.)  Child  of  bigamous  parent 
held  legitimatizea  and  entitled  to  compensation 
for  father's  death.^Hiser  v.  Da^,  275. 

BILLS  AND  NOTES. 

I.  RBaVISITES   AND  VA1.IDITY. 

CA)  Form    and    Contents    nt   Blllii    of    Ox- 
cbanffe.  Drafts,  Clieelc^y  and  Order*. 

^==>I3  (N.Y.Sup.)  Bills  of  exchange  held  "for- 
eign bills  of  exchange,''  'Inland  bills  of  ex- 
change's—Richard V.  Connecticut  Electric  Mfg. 
Co.,  407. 

(B)  Form  and   Contents  of  PrdmlssorT 
Notes  and  .Dnebtlls. 

e=s>28  (N.Y.8up.)  Paper  promising  to  pay  giv- 
en sum  on  demand  after  date  held  promissory 
note.— Kinkela  v.  Booras,  860. 

(E)  Consideration. 

^s>97(2)  (N.Y.Sap.)  Note  made  under  agree- 
ment that  added  amount  is  for  services  not 
usurious,  but  where  services  not  performed, 
consideration  fails  to  that  extent.—Farrington 
T.  Steel  Co.  of  America,  687. 


V.  RIGHTS   AND  I^IABHilTIBS  OH  Uf- 
DORSBMBNT  OR  TRANiSFKR. 

(D)  Bona  Fido  Pureliaaers. 

€==9367  (N.Y.8up.)  Indorsement  of  check  in 
name  of  payee  corporation,  per  officers,  not 
"without  authority  of  the  person  whose  signa- 
ture it  purports  to  be,"  though  for  other  than 
corporate  purposes.— Harry  M.  Lasker,  Inc.,  v. 
Mutual  Bank  of  Roseville,  379. 

VI.  PRBSBNTMBNT,  DEMAND*  NOTICV. 
AND  FUOTUST. 

«»408  (N.Y.Sup.)  Bills  of  exchange  held  ''for- 
eign bills  of  exchange,"  drawer  of  which  was 
discharged  by  failure  to  protest  for  nonaccept- 
ance;  ^'Inland  bills  of  exchange."— Bicbard  ▼, 
Connecticut  Electric  Mfg.  Co.,  497. 

VII.  PAYMBNT  AND  DISCHARGE. 

^s>434  (N.Y.Sup.)  Drawer  of  draft,  for  which 
no  consideration  was  paid,  held  liable  thereon 
after  payment  by  drawee.— Martindale  v.  Ev- 
ans, 709. 

Directions  to  charge  check  to  treasurer  of 
corporation,  who  drew  a  check  to  pay  unauthor- 
ised draft  on  corporation,  held  not  to  relieve 
drawer  of  draft  from  liability.— Id. 

Vin.  ACTIONS. 

<8=s>492  (N.Y.CIty  Ct.)  Where  execution  de- 
nied by  proper  plea,  burden  on  plaintiff  to 
prove.— Prensky  v.  Bruno,  75. 
«S=»496(3)  (N.Y.CIty  Ct.)  Where  indorsement 
denied  oy  proper  plea,  burden  on  plaintiff  to 
prove.— Prensky  v.  Bruno,  75. 
^=39526  (N.Y.81111.)  IDvidence  hM  not  to  sup- 
port finding  that  indorser  had  notice  of  maker  s 
default.— Progressive  Credit  Union  v.  Crystal, 
754. 

BOUNDABIES. 

I.  DOSCRIPTION. 

«=s>l4  (N.Y.Snp.)  Land  bounded  by  high-water 
mark  does  not  extend  beyond  mark.— Of  eensiiaA 
y.  Yaple,  658. 

.  U.  RVIDBNCB.  ASCBRTAINMBNT,  AND 
BSTABIilSHAIBNT. 

<&c=>87(4)  (N.Y.Sup.X  Finding  a  strip  of  land 
between  high-water  mark  of  a  pond  at  different 
dates  when  land  bounded  by  it  was  conveyed 
not  sustained.- Greenspan  y.  Yaple,  658. 

BRIDGES. 

I.  BSVABUSHMESNT,  CONSTRUCTIONv  AND 
MAINTBNANCB. 

^=»fi  (N.Y.Sup.)  Order  requiring  joint  con- 
struction by  two  tovras  held  proper.— Applica- 
tion of  Freeholders  of  Towns  of  Elma  and 
MarlUa,  554. 

Freeholders  entitled  to  compel  town  to  build 
and  maintain  on  town  line  road.— Id. 
<g=»I0(3)  (N.Y.Sup.)  Evidence  held  to  show 
highway  on  which  construction  of  bridare  was 
desired  was  town  line  road. — ^Application  of 
■Frpeholders  of  Towns  of  BIma  and  Marilla, 
554. 

Town  line  roads  not  necessarily  located  ex- 
actly on  town  line.— Id. 

Town  entitled  to  recover  one-half  construc- 
tion cost  froon  another  town,  where  both  joint- 
ly liable.— Id. 

Town  may  require  another  town  jointly  liable 
to  join  in  construction.— Id. 
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II.  RBOVIiATION  AND  USD  FOR  TRAVBL. 

€=»30  (N.Y.Co.Ct.)  Bridge  ordinance  fixing 
speed  limit  on  bridges  lower  than  that  fixed  by 
general  speed  ordinances  did  not  supersede 
latter.— People  r.  Pfeiffen,  427. 

Although  bridge  ordinance  limits  speed  to  15 
miles  an  hour,  one  driving  over  a  bridge  at 
more  than  20  miles  an  hour  may  be  convicted 
under  general  speed  ordinance.— Id. 

BROKERS. 

IV.   COMPENSATION  AND  LIEN. 

<gs»63(2)  (N.Y.Sup.>  As  respects  right  of  sell- 
er's broker  to  commission,  keld^  contract  fixing 
price  for  first  deliveries,  that  for  subsequent 
tiane  to  be  fixed  by  mutual  consent,  implies  ob- 
ligation of  bona  fide  attempt  to  agree.— St.  Re- 
f:is  Paper  Co.  v.  Hubbs  &  Hastings  Paper  Co., 
50.  482. 

Entitled  to  commissions,  where  seller  did  not 
make  bona  fide  attempt  to  agree  on  prices  for 
later  deliveries  as  required  by  sales  contract. 
—Id. 

<@=>65(4)  (N.Y.Sup.)  Broker  acting  for  pur- 
chaser cannot  recover  commission  of  vendor. — 
Ruland  &  Benjamin  v.  J.  B.  Wallace  Co.,  481. 
^=s>77  (N.Y.Sup.)  Broker,  having  made  ad- 
vances to  owner,  held  entitled  to  equitable  lien 
on  property  sold  by  owner  directly  to  purchaser 
procured  by  broker,  knowing  the  facts.— Baker 
V.  Cooper,  726. 

ffeld  entitled  to  equitable  lien  for  amount  ex- 
pended for  owner  and  share  of  proceeds  of 
sale,  as  against  contention  that  he  had  an  ade- 
quate remedy  at  law. — Id. 

V.   ACTIONS   FOR   COMPENSATION. 

<S=»88(2)  (N.  Y.  Sup.)  Whether  defendant, 
counterclaiming  for  commissions,  was  broker 
in  transactions,  held  for  jury.— St.  Regis  Paper 
Co.  y.  Hubbs  &  Hastijigs  Pap«r  Co.,  150,  482. 

CANALS^ 

I.  ESTABLISHMENT^  CONSTRUCTION,  AND 
MAINTENANCE. 

^=s>15  (H.y.)  Held  that  contractor  could  not 
recover  from  state  on  construction  contract,  al- 
though both  parties  were  mistaken  as  to  the 
amount  of  work  necessary.— Foundation  Co.'  v. 
State,  233  N.  Y.  177,  135  N.  B.  236. 

Bidder's  reliance  on  boring  sheet  furnished 
by  state,  which  was  not  a  part  of  the  represen- 
tations for  bidder,  was  at  contractor  s  own 
risk. — Id. 

Contractor  may  not  maintain  claim  against 
state  for  more  expensive  method  of  construc- 
tion not  ordered  by  state.— Id. 

Contractor  may  recover  additional  compensa- 
tion from  state  for  change  in  plans  resulting 
in  additional  items  oi  expense.— Id. 
<g=5>l8-  (N.Y.Ct.CI.)  Appropriation  for  award 
of  damages  caused  by  canal  construction  held 
not  to  authorize  claim  for  consequential  damag- 
es.—Waterloo  Woolen  Mfg.  Co.  v.  fcjtate,  155. 

Statutes  must  be  construed  to  hacnionize,  if 
possible.— Id. 

Canal  Law  merely  consents  that  state  be- 
treated  as  private  corporation  in  respect  to 
canals.— Id. 

Deepening  canal  held  public  work,  preventing 
recovery  of  consequential  damages.— Id. 
(@=>i8  (N.Y.Ct.CI.)  Not  liable  for  consequential 
damages  occasioned  to  distillery  b^  roiling  wa- 
ter in  improving  canal.— Industrial  Distilling 
Co.  V.  State,  163. 
(6) 


CANCELLATION  OF  INSTRIJMENTS. 

I.  RIGHT  OF   ACTION   AND  DEFENSES. 

^=^1  (N.Y.Sup.)  In  action  to  set  aside  con- 
veyance of  real  estate,  equity  court  may  deter- 
mine validity  of  will.— Velsor  ▼.  Freeman,  191. 

CARRIERS. 

I.  CONTROL  AND   REGUIiATION  OF 
COMMON   CARRIERS. 

(A)  In   General. 

^=»2  (N.Y.Sup.)  Transportation    Corporations 

Law  construed  in  view  of  evil  intended  to  cor* 
rect.— Darling  v.  Darling,  897. 
<S=95  (N.Y.Sup.)  Necessary  for  bos  line  oper- 
ating from  a  point  within  city  to  a  point  with- 
out to  obtain  city's  consent.— Darling  v.  Darling, 
897. 

^=»7  (N.Y.SUP.)  Franchise  to  operate  stage- 
coach route  carried  with  it  right  to  use  high- 
ways.— Darling  v.  SService  Transp.  Corporation, 

liight  granted  to  use  highways  held  a  special 
franchise.— Id. 

Forfeiture  of  franchise  for  nonuser  proper 
only  in  action  by  state.— Id. 
€=>I0  (N,Y.Sup.)  Municipality  cannot  refuse 
consent  to  operate  bus  line,  only  part  of  which 
located  within  it,  on  ground  of  not  being  a 
public  conveyance  and  necessity.— Darling  ▼• 
Darling,  897. 

e==>l8(6)  (N.Y.Sup.)  Operation  of  bus  line 
without  obtaining  certificate  of  convenience  and 
necessity  and  consent  of  municipality  may  be 
enjoined.— Darling  v.  Darling,  897. 

Bus  line  carrier  entitled  to  ex^join  competi- 
tor's unlawful  operating  of  bus  line. — ^Id. 

Bus  line  carrier  held  not  equitably  estopped 
to  sue  to  enjoin  unlawful  operation  by  competi- 
tbr.— Id. 

(8=»2I(I)  (N.Y.Sup.)  Receiver  operating  street 
railroad  held  'not  subject  to  prosecution  for 
failure  to  comply  with  Public  Service  Commis- 
sion Law,  §  29.— People  ex  rel.  Huff  v.  Warden 
ai^i  Keeper  of  Prison  of  City  of  New  York, 
862. 


(B)  Interstate    and    International    Tn 
portatlon. 

^s»26  (N.Y.Mun.Ct.)  Storage  charges  not  re- 
coverable under  tariff  schedules,  where  goods 
were  stored  in  public  street,— New  England  S- 
S.  Co.  ▼.  Geo.  H.  Merrill  Co.  of  New  York, 
908. 

(@=:932(2)  (N.Y.Sap.)  Cannot  bind  itself  not  to 
collect  charges  from  consignor,  as  it  woold 
permit  discrimination.— New  York  Cent.  R.  Co. 
V.  Federal  Sugar  Refining  Co.,  467. 

Have  no  right  un.der  Interstate  Commerce  Act 
to  surrender  goods  to  notify  party  without  col- 
lecting freight  since  to  do  so  would  work  dis- 
crimination.-<-Id. 

n.  carriage:  of  goods. 

(H)    L.lmltatlon    of   Liability. 

<@=s>159(2)  (N.Y.Sup.)  Clause  in  contract  pro- 
viding for  making  claims  in  writing  within  cer- 
tain time  held  valid.— Jennings  ▼.  Barrett,  679- 
«s»f60  (N.Y.SHP.)  Provision  in  Transporta- 
tion Act,  suspending  limitations  during  federal 
control  inapplicable  to  contract  limitations. — 
Mallory  v.  Barrett,  677. 

(8=»i60  (N.Y.Sup.)  Clause  in  contract  limit- 
ing time  of  action  against  carrier,  held  TaUd. — 
Jeimings  v.  Barrett,  079.  - 

Letter  held  not  a  waiver  of  provision  in  con- 
tract of  shipment  limiting  time  to  sue.— Id. 
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^=»I64  (N.Y.Sap.)  Admission  in  evidence  of 
letter  of  carrier  concerning  lost  shipment  after 
time  to  sue  had  expired  held  error.— Jennings 
▼.  Barrett,  679. 

(J)  Charfl^a  and  lifena. 

^=s>l9l  (N.Y.Mun.Ct.)  Storage  charges  not  re- 
coyerable  under  bill  of  lading,  where  goods 
were  stored  in  public  street— New  England  S. 
S.  Co.  ▼.  Geo.  H.  Merrill  Oo.  of  New  York, 
908 

^=>'l94  <N.Y.8up.)  Negligent  delivery  to  con- 
signee withoyt  collecting  freight  held  to  pre- 
clude recovery  from  consignor.— New  York 
Cent.  R.  Go.  v.  Federal  Sugar  Refining  Co., 
467. 

^==>f96  (N;jY.Su|>.)  Consignor  can  set  oif 
against  charge  for  freight  damages  sustained 
by  negligent  delivery  without  requiring  pay- 
ment.—New  York  Cent.  E.  Co.  v.  Federal  Sugar 
Refining  Co.,  467. 

IV.  OA^RIAOB   OF  PASSENGERS. 
(D)  Personal  Injuries, 

e=»284(I)  (N.Y.)  Inference  of  negligence 
from  disobedience  of  rules  by  passenger  war- 
ranted when  carrier  negligent  in  enforcing 
rules.— King  v.  Interborough  Rapid  Transit  Co., 
233  N.  Y.  330,  135  N.  E.  519. 
^=s>302(2)  (N.Y.)  Bound  to  exercise  reasona- 
ble care  to  prevent  violation  of  rules  as  to 
throwing  bundles  of  newspapers  from  moving 
trains.-^ung  v.  Interborough  Rapid  Transit 
Co.,  233  N.  Y.  330,  135  N.  B.  519. 

Adoption    of    rules    regulating    carrying    of 
newspapers  held  to  warrant  inference  of  rea- 
son to  apprehend  danger. — ^Id. 
<8=»303<lO)   (N.Y.)  Jury    may    find    duty    to 
slacken  speed  and  give  signals  by  car  passing 
standing  car.— Wall  v.  International  Ry.  Co.» 
233  N.  Y.  309,  135  N.  E.  612. 
^=>316(1)   (N.Y.)  Bound^  to  show  what  care 
was   exercised  in  supervising  newspaper  car- 
riers   throwing   papers   from   moving   train.— 
King  V.  Interborough  Rapid  Transit  Co.,  233 
N.  Y.  330,  135  N.  B.  519. 
^=»3I6(4)   (N.Y.)  Fact     of     cpllision     cannot 

Sreponderate  over  credible  evidence.— Plumb  v. 
achmond  liight  &  R.  Co.,  233  N.  Y.  286,  135 
N.  E.  504. 

^=s>320(21)  (N.Y.)  Passenger  proving  injury 
in  collision  held  to  make  prima  facie  case  for 
jury.— Plumb  v.  Richmond  Light  &  R.  Co.,  233 
N.  Y.  285,  135  N.  E.  504. 

CB)  Contributory     Negrllfirence     of    Person 
Injured. 

^=9333(10)  (N.Y.)  Alighting  passenger  not 
bound  to  anticipate  rapid  rate  of  speed  and  ab- 
sence of  signal  by  car  on  other  track.— Wall  v. 
International  Ry.  Co.,  233  N.  Y.  309,  135  jN. 
E.  512. 

Jury  may  find  passenger  entitled  to  assume 
speed  will  be  slackened  and  signals  given  by 
car  passing  standing  car. — ^Id. 
^=s>347(l3)  (N.Y.)  Not  negligence  as  a  mat- 
ter of  law  for  alighting  passenger  to  pass  be- 
hind car  on  adjoining  track.— Wall  v.  Interna- 
tional Ry.  Co.,  233  N.  Y.  309,  135  N.  E.  512. 

CERTIORARI. 
I.  nature:  and  oroundb. 

<S==>4  (N.Y.$up.)  Under  Civil  Practice  Act, 
writ  may  be  sued  out  In  alternative  to  meet 
relator's  situation.— People  ex  rel.  Semenoff  v. 
Nagle.  602. 

^=s>\5  (N.Y.Sup.)  Use  of  writ  to  inquire  into 
cause  of  detention  of  persons  held  in  custody 


has  not  been  abolished— People  ex  rel.  Sem*- 
enoff  V.  Nagle,  602; 

Not  sustained  to  inquire  into  relator's  impris- 
onment, where  the  offense  is  bailable  and  Su- 
preme Court  justice  acted  within  his  jurisdic- 
tion in  holding  that  the  warrant  should  stand. 
-Id. 


See  Equity. 


CHANCERY. 
CHARITIES. 


II.  CONSTRUCTION,  ADMINISTRATION, 
AND  EAiFORCBMKNT. 

^=3^34  (N.Y.Sur.)  Bequest  to  named  hospital 
at  specified  location  held  intended  for  hospital 
of  difiterent  name  at  such  location.-^Ixi  re  Bren- 
dan's Will,  834. 

CHILDREN* 

See  Parent  and  Child. 

CITIES. 

See  Municipal  Corporationg. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  ^=s>240. 

COLLISION. 

Xn.   SUITS  FOR  DAMAGBS. 

(B)  Trial  or  Hearing,  Jadsmeat,  and 
Revle-w. 


<&=»149  (N.Y.Sup.)  Negligence  and  freedom 
from  contributory  negligence  held  for  jury.— 
Schlomowita  y.  Lehigh  Valley  1^.  Co.,  520. 


COMMERCE. 

n.  SUBJECTS  OF  RfiGUIiATION. 
«e=»25  (N.Y.Sup.)  Workman,  killed  while  low- 
ering smokestack  carrying  smoke  from  boilers 
used  in  heating  water  for  interstate  ferryboats, 
held  engaged  in  "interstate  commerce.*'— Hiser 
r.  Davis,  275. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction.. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.   VESTED   RIGHTS. 

^=s>IOI  (N.Y.Sup.)  Corporation,  on  resuming 
operation,  not  required  to  comply  with  condi- 
tion, precedent  to  operation  enacted  since  in- 
corporation.—Darling  V.  Service  Transp.  Corpo- 
ration, 902. 


IX. 


PRIVILEGES     OR     IMMUNITIES. 
CLASS   LBGISLATIOM. 


AND 


<$s»205(2)  (N.Y.Sup.)  Ordinances  prohibiting 
illuminated  signs  except  on  theaters  and  amuse- 
ment places  in  certain  locality  held  not  void  as 
a  grant  of  an  exclusive  privilege. — Oppenheim 
Apparel  Corporation  v.  Cruise,  183. 
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X.  OaVAIi  PROTE3CTION  OF  ULTTS. 

<S=>240(I)  (N.Y.SUP.)  Reflation  as  to  kind 
of  milk  permitted  to  be  sold  in  city  held  consti- 
tutional.—Moll  V.  City  of  Lockport,  250. 

CONTEMPT. 

I.  ACTS   OR  CONDUCT   CONSTITUTING 

CONTBIIIPT  OF  COURT. 

^==>24  (N.Y.Sup.)  Ability  to  comply  with  or- 
der essential.— In  re  Howard,  105. 
^=928(2)  (N.Y.Sup.)  Noncompliance  with  or- 
der on  wrong  advice  of  counsel  relieTcd  from, 
to  prevent  unjust  commitment.— In  re  Howard, 
105. 

«  III.  PUNISHNBNT. 

€=»8I  (N.Y.Sup.)  On  complying  with  order  of 
court,  contempt  order  should  be  vacated. — 
Firemen's  Mut.  Benev.  Ass'n  of  City  of  New 
York  V.  .Clifford,  301. 

CONTRACTS. 

See  Bills  and  Notes;  Covenants;  Frauds, 
Statute  of;  Guaranty;  Sales;  Specific  Per- 
formance;  Vendor  and  Purchaser. 

II.  CONSTRUCTION  AND   OPERATION. 
(A)  General  Rales  of  Conatraction. 

^=»I53  (N.Y.Sup.)  Contract  to  place  insur- 
ance with  insurers  authorized  to  do  business 
in  state  or  certain  other  states  to  be  construed 
in  favor  of  legality.— I.  Tanenbaum  Son  &  Co. 
V.  Rothenberg  &,  Co.,  315. 
^=s>154  (N.Y.Siip.)  Construed  liberally  against 
unreasonableness.— Raw  Silk  Trading  Co.  v. 
Katz,  638. 

<@=>I55  (N.Y.Sup.)  Letter  extending  letter  of 
credit,  written  by  buyer,  construed  against  him. 
— Doelger  v.  Battery  Park  Nat.  Bank,  682. 
^s>l55  (N.Y.Sup.)  Construed  most  strongly 
against  party  drawing.— Raw  Silk  Trading  Co. 
V.  Katz,  638. 

^=>170(l)  (N.Y.Sup.)  Ambiguity  necessary  for 
doctrine  of  practical  construction. — Stebbins  ▼. 
Frlsbie  &  Stansfield  Knitting  Co.,  559. 
«=»I76(I)  (N.Y.Sup.)  Construction  of  plain 
and  unambiguous  contract  is  for  court.— Weiss 
v.  Brown,  441, 

(B)  Parties. 

^=»I82(I)  (N.Y.)  Promises  by  two  or  more 
creates  joint  duty  unless  contrary  stated.— U. 
S.  Printmg  &  Lithograph  Co.  v.  Powers,  233 
N.  Y.  143.  135  N.  E.  225. 
^=»I82(I)  (N.Y.Sup.)  Request  to  allow  sub- 
stitution of  steel  bars  ordered  held  not  a  can- 
cellation of  contract  as  a  matter  of  law.— 
Bushnell  v.  Spearin,  788. 

(C)  Subject-Matter. 

^=»I89  (N.Y.Sup.)  Strictly  construed  when 
claimed  to  compel  arbitration.— In  re  General 
Silk  Importing  Co.,  15. 

^s>t90  (N.Y.Sup.)  Contract  to  "dean"  build- 
ing held  not  to  include  stain  saturations. — 
Krauth  v.  Harris,  526. 

V.  PESRFORMANCB  OR  BRCSACH. 

^=»300(t)  (N.Y.Sup.)  Government  contracts 
took  precedence  of  civilian  contracts. — ^Maw- 
hinney  v.  Millbrook  Woolen  Mills,  780. 
^=»309(2)  (N.Y.)  Dissolved  when  availability 
of  thing  contracted  for  ceases  without  fault  of 
the  parties.— Nitro  Powder  Co.  v.  Agency  of 
Canadian  Car  &  Foundry  Co.,  233  N.  Y.  2^, 
135  N.  E.  507. 


VI.  ACTIONS  FOa  BRIDACH. 

<9s»327(r)  (N.Y.Sup.)  Notice  requiring  per- 
formance in  reasonable  time  not  condition  pre- 
cedent to  action  for  breach.— Neverfail  lighter 
Co.  T.  Blum,  24. 

CONVICTS. 

^=^5  (N.Y.Sup.)  Prisoner  under  parole  for 
abandonment  held  immune  from  arrest  under 
indictment  for  crime  committed  prior  to  aban- 
donment.—People  v.  Whitcomb,  209. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Electrici- 
ty; Municipal  Corporations;  Railroads; 
Street  Railroads;  Telegraphs  and  Telephon- 
es. 

I.    INCORPORATION    AND    ORGANIZATION. 

<&=>I8  (N.Y.Sup.)  Certificate  of  incorporation 
stating  dividends  on  preferred  stock  should  be 
fixed  by  by-laws  cannot  be  £led,  statute  re- 
quiring preference  to  be  stated.— People  ex  rel. 
Siegel  V.  Lyons,  484. 

IV.  CAPITAL,  STOCK,  AND  DITIDKNDS. 
(D)   Tranaler  of  Bbarea. 

€:=>II3  (N.Y.Siip.)  By-law  preventing  disposal 
of  stock,  except  by  will,  without  first  offering 
to  company,  valid  executory  contract.— Oowles 
V.  Cowles  Realty  Co.,  546. 
<$=s>l23(d)   (N.Y.8ttp.)  Extent  of  pledgee's  lien 
on  stock  collateral  to  note  determined.— Far- 
rington  v.  Steel  Co.  of  America,  537. 
<@=»I23(I5)   (N.Y.Sup.)  Pledgee,  selling  stock, 
held  not  entitled  to  relieve  himself  from  liabil- 
ity by  tendering  other  certificates  after  stock 
declined  in  value.— Harris  v.  Bakins,  187. 
<S=:;>123(20)   (N.Y.Sup.)  Pledgor    of    coUateral 
to  secure  note  held  liable  only  for  proportion 
of  proceeds   received  under  agreement. — ^Far- 
rington  v.  Steel  Co.  of  America,  537. 

(B)  Interest,   Dividends,   and   New^   Stoelc 

€=9 1 58  (N.Y.Sup.)  In  a  suit  to  compel  issa- 
ance  of  increased  stock,  finding  held  to  call 
for  dismissal  of  complaint.— Noble  t.  Great 
American  Ins.  Co.,  60. 

Right  to  increased  stock  held  subject  to  con- 
ditions imposed  by  majority  stodcholders.— Id. 

Stockholder,  failing  after  notice  to  exercise 
subscription  right  to  increased  stock  within 
time  fixed,  deemed  to  have  waived  such  risht.^ 
Id. 

<S=»(58  (N.Y.Sup.)  Stockholder  is  entitled  to 
reasonable  opportunity  to  obtain  his  propor- 
tionate share  of  increase  in  capital  stock. — ^Hoyt 
V.  Great  American  Ins.  Co.,  449. 

Condition  that  shares  of  increased  stock  be 
paid  at  a  date  fixed  held  not  unreasonable. — ^Id. 

Corporation  is  not  required  to  give  old  stock- 
holders actual  notice  of  increase.— Id. 

Facts  alleged  held  to  show  that  a  corporation 
used  reasonable  diligence  to  notify  stockholder 
of  stock  increase. — Id. 

Stockholder,  seeking  damages  for  refusal  to 
allow  him  to  subscribe  for  new  stock,  mnst  al- 
lege and  prove  demand.— Id. 

Stockholder,  failing  to  leave  address  with  cor- 
poration, may  not  complain  that  for  want  of 
notice  he  could  not  purchase  his  share  of  new 
stock  issued.— Id. 

V.  MBMBBRS  AND   STOCKHOI.DBRa. 

(G)  Snlnsr  or  Defending  on  Bclialf  of  Cor- 
poration. 

<S=92lt(3)  (N.Y.Snp.)  General  nde  sUted  as 
to  necessity  of  stockholder  alleging  demand  on 


Digitized  by^OOQlC 


INDEX-DIGEST  Ooitfta 

For  eases  In  Dee.]>lff.  *  Aiii.IMv«  Kc^-NiKSerles  *  Indexes  lee  same  tople  and  KST-KUMBSB 

^=:6ee8(14)  (N.Y.S11P.)  Order  for  sendee  on 
foreign  corporation  without  state  by  personal 
service  on  designated  officers  held  erroneous.— 


corporation  or  directors  to  bring  suit—Security 
Trust  Co.  of  Bochester  y.  Pritchard,  480. 


VI.  OFFICBBS  AND  AGBNTS. 

(C)   Rlsl&ts,  Duilea,   and   I^labilitiea   as   to 
Corporation  and  Its  Memibers. 

^=s930e(2)  (N.Y.)  In  absence  of  contract  offi- 
cer to  recover  for  services  must  prove  they 
were  outside  duties  and  rendered  with  expec- 
tation of  payment.— Alexander  v.  Equitable 
Life  Assur.  Soc.  of  U.  S.,  233  N.  X.  300,  135 
N.  B.  509. 

^=»320(5)  (N.Y^iip.)  Where  directors  in  con- 
trol sought  to  be  charged  with  malfeasance  or 
misfeasance,  demand  on  or  refusal  of  corpora- 
tion to  bring  suit  unnecessary.— Security  Trust 
Co.  of  Rochester  v.  Pritchard.  486. 

Unimportant  under  what  name  demand  made 
on  directors  to  bring  suit,  if  demand  made,— Id. 

(D)  liiabilitjr  for  Corporate  Debts  and 
Acts. 

^=>333  (N.YJ  Directors  transferring  assets 
not  liable  to  assentixig,  concurring,  or  acquiesc- 
ing creditors.— John  H.  Gfles  Dyeing  Mach.  Co. 
V.  Klauder-Weldon  Dyeing  Mach.  Co.,  233  N. 
Y.  470,  135  N.  B.  854. 

Til.   CORPORATK  POWBRS  AND 
I4IABILITIB9. 

(B)  Representation  of  Corporation  by  Of- 
ftoers  and  Ajrcats. 

^=s>42B{7)  (N.Y.)  Knowledge  of  president, 
given  notice  individually,  corporation's  knowl- 
edge when  thereafter  represented  by  him.— 
John  H.  Giles  Dyeing  Mach.  Co.  v.  Klauder- 
Weldon  Dyeing  Mach.  Co.,  233  N.  X.  470,  135 
N.  E.  854. 

(D>  Contracts  and  Indebtedness. 

^=^480^^2  (N.Y.)  Sinking  fund  payments  on 
mortgage  bonds  held  not  due  on  bonds  held  by 
corporation  or  trustee  for  it,  but  due  on  pledged 
bonds  "issued  and  outstanding."— Bankers' 
Trust  Co.  V.  Denver  Tramway  Co.,  233  N.  Y. 
604,  135  N.  B.  936. 

VIII.   INSOI4TBNCY   AND  RECEIVERS. 

€=s»542(3)  (N.Y.)  Payment  for  repurchase  of 
worthless  stock  by  corporation  greatly  in  debt 
held  in  fraud  of  creditors.— Gnicht el  v.  Stone, 
238  N.  Y.  465.  135  N.  E.  852. 
^ss> 560(7)  (N.Y.)  Error  to  submit  question  of 
insolvency  of  corporation  to  jury  where  cred- 
ibility of  declaration  not  pre8ented.-~Gnichtel 
T.  Stone,  233  N.  Y.  465,  135  N.  B.  852. 


XI. 


DISSOIiVTIOlV    AlfD    FORFBITURB    OP 
FRANCHISE}. 


<e=>6fO(l)  (N.Y.Sup.)  Proceedings  for  disso- 
lution because  of  equally  divided  eontrol  must 
be  strictly  followed.—Applicatlon  of  Baumazm, 
243. 

<@=^'6I0(4)  (N.Y.Sup.)  New  notice  of  hearing 
in  proceedings  for  dissolution,  unnecessary  aft- 
er appointment  of  new  referee.— Application  of 
Baumann,  243. 

^=>630(3i/2)  (N.Y.Sttp.)  In  suit  for  misappro- 
priation by  directors  of  corporation,  dissolved 
without  judicial  proceedings,  corporation  held 
a  necessary  party.—Security  Trust  (3o.  of 
Rochester  v.  Pritchard.  486. 

XII.  FORBION  CORPORATIONS. 

«g=?>668(5)  (N.Y.)  Sales  manager  held  not 
"managing  agent"  of  foreign  corporation  on 
whom  service  may  be  made.— Holzer  T.  Dodge 
Bros.,  233  N.  Y.  216^  135  N.  B.  268. 


McCoy  y.  Brie  Forge  A  Steel  Co.,  685. 

Service  in  lieu  of  publication  of  summons 
in  suit  against  foreign  corporation  held  suffi- 
cient.—Id. 

«=>668(I4)  (N.Y.Sap.)  Provision  in  order 
against  foreign  corporation  for  publication  of 
summons  and  complaint  held  unwarranted,  and 
error  which  may  be  disregarded.— McCoy  ▼. 
Erie  Forge  &  Steel  Co.,  696. 
^»668(I5)  (N.Y.)  Foreign  corporation  held 
not  doing  ''business  within  state*'  so  as  to  be 
liable  to  service.— Holzer  v.  Dodge  Bros.,  233 
N.  Y.  216,  135  N.  E.  268. 

Corporation  must  do  some  substantial  part 
of  its  main  business  within  state  to  authorize 
service  on  it.— Id. 

^=»670(4)  (N.Y.Sup.)  Personal  service  with- 
out the  state  in  attachment  against  foreign  cor- 
poration held  properly  made.— McCoy  v.  Erie 
Forge  &  Steel  Co.,  696. 

(&=s>670(9)  (N.Y.Sup.)  Attachment  against  for- 
eign corporation,  not  served  within  the  time  re- 
quired bv  the  statute,  held  a  nullity,  entitling 
corporation  to  vacate  it.— McCoy  v.  Brie  Forge 
&  Steel  Co.,  695. 

COSTS. 

IV.   SECURITY  FOR  PAYMENT. 

^3»1I0(2)  (N.Y.Ca.Ct.)  Plaintiff  in  county 
court,  to  avoid  giving  security  for  costs,  must 
reside  in  the  county  at  the  commencement  of 
the  action.— Mieteifca  v.  Minderman,  826. 

Where  plaintiff,  being  a  nonresident,  complied 
with  an  order  to  file  security  for  costs,  and 
afterward  moved  into  the  county,  she  cannot 
have  such  order  set  aside.— Id. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COURTS. 

See  Contempt;  Criminal  Law,  ^=»100;  Depos" 
its 'in  Court;    Justices  of  the  Peace. 

I.   NATURE,  EIXTBNT,   AND  BXBRCISIS  OF 
JURISDICTION  IN   OBNKRAI^. 

«s»f4  (N.Y.8«p.)  Jurisdiction  cannot  be  con- 
ferred,  even  by  consent  of  defendant,  a  foreign 
corporation,  unless  it  is  doing  business  in  the 
state.— Davis  v.  Julius  Kessler  &  Co.,  9. 
^ss»25  (N.Y.SapO  Jurisdiction  cannot  be  con- 
ferred, even  by  consent  of  defendant,  a  for- 
eign corporation,  unless  it  is  doing  business*  in 
the  state.— Davis  y.  Julius  Kessler  &  Co.,  9* 

II.  BSTARIilSHllIENT,    ORGANIZATION, 
AND  PROCEDURE  IN  OENBRAIi. 

(A)  Creation  and  Conatltntlon,  and  Court 
Ofilcers. 

<S=»57(2)  (N.Y.Sup.)  Statute  prescribing  fees 
for  copies  of  testimony  from  stenographic  notes 
held  inapplicable  to  referee's  stenographer.— 
Utica  Partition  Corporation  v.  Jackson  Const. 
Co..  .SOS. 

Referee's  affidavit  as  to  reasonable  value  of 
stenographer's  services  held  of  no  probative 
force.— Id. 

Fees  of  referee's  stenographer  fixed  at  16 
cents  a  folio.— Id. 

<D)  Rules  of  Decision,  Adjudications, 
Opinions,  and  Records. 

«s>95(f)  (N.Y.)  Decision  of  intermediate 
court  of  state  where  seller  did  business  is  not 
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binding.— Seayer  v.  Lindsay  Light  Co.,  233  N. 

Y.  273,  135  N.  E.  329. 

€=>97(l)    (N.Y.Sp.Sess.)  In  a  state  court,  on 

matters  involving  no  federal  question,  the  law 

of  the  forum  is  supreme. — People  v.  Esposito, 

326. 

No  federal  question  involved  in  search  of  per- 
son and  seizure  of  revolver  without  warrant  by 
municipal  police  officer.— Id. 
«=>97(5)  (N.Y.Sup.)  Decisions  of  federal 
courts  prevail  in  determining  whether  decedent, 
for  whose  death  action  is  brought  under  federal 
Employers'  Liability  Act  was  engaged  in  inter- 
state commerce.— Hiser  y.  Davis,  ^5. 

IV.  COURTS    OF    LIHITISD    OR    IHFBRIOR 

JURISUICTION. 

<e=»189(l)  (N.Y.Sup.)  CivU  Practice  Act  sec- 
tions relating  to  jomder  of  causes  and  parties 
applicable  to  actions  in  Municipal  Court— S.  L. 
&  Co.  V.  Bock,  773. 

48=»I89(I)  (N.Y.Mun.Ct.)  Civil  Practice  Act 
applies  to  Municipal  Court  of  New  York  City. 
—Einstein  v.  Ulin.  830. 

^=7>t89(7)  (N.Y.Sup.)  In  action  for  minimum 
royalties  under  license  of  patent,  answer  alleg- 
ing modification  of  contract  after  accrual  of 
right  to  royalties  held  not  to  entitle  defendant 
to  judgment— Steee  v.  Emerson,  457. 
«=»I89(7)  (N.Y.Suti.)  Denial  of  motion  for 
leave  to  amend  complaint  after  verdict  for 
plaintiff,  but  before  defendant's  motion  to  set 
aside  was  granted,  held  error.— Cianguilli  y.  City 
of  New  York,  781. 

^=»I89(9)  (N.Y.Sup.)  Municipal  Court  must 
dismiss^  on  failure  to  file  summons  with  proof 
of  service.— Kolassa  v.  Boockman,  93. 

Order  vacating  dismissal  held  erroneous.— Id. 
«s»l89(9)  (N.Y.SUP.)  In  action  by  plaintiff  in 
City  Court  held  to  show  intention  to  abandon, 
authorizing  dismissal.— Levey  v.  Thomas  J. 
Stewart  Co.,  438. 

<8=>I89(15)  (N.Y.Mun.Ct.)  Statute  relating  to 
Municipal  Court  construed  to  apply  only  to  un- 
dertakings to  stay  execution  during  appeal.— 
Einstein  v.  Ulin.  830. 

^=s>l90(4)  (N.Y.Sup.)  Directions  in  ord^r  as 
to  service  Jield  not  to  affect  time  to  appeal  from 
Municipal  Court.— Rubenstein  v.  Lubelsky,  761. 
^=>I90(4)  (N.Y.Sup.)  Where  justice  allowed 
appeal  from  order  made  by  him,  question  may 
be  reviewed  under  Municipal  Court  Code.— S.  L. 
&  Co.  V.  Bock,  773. 

Tin.  CONCURRENT  AND   CONFLICTING 
JURISDICTION,  AND   COMITY. 

(A)  Courts    of    Same    State,    and    Tranafe* 
of  CaoAes. 

^=:»483  (N.Y.Sup.)  Power  to  remove  actions 
exists  only  by  statute.— T.  Blumenthal  &  Co. 

V.  Theo.  Tiedemann  &  Sons,  86. 

^=3484  (N.Y.Sup.)  Removing  action  from  Mu- 
nicipal Court  to  City  Court  unwarranted.— T. 
Blumenthal  &  Co.  v.  Theo.  Tiedemann  &  Sons, 

COVENANTS. 
III.  performance:  or  bresach. 

^=s>l03(l)  (N.Y.Sup.)  Use  of  residence  as  vo- 
cal studio  during  playiis^^t  hours  held  not  viola- 
tive of  restrictive  covenant— Tonnelle  v.  Hayes, 
181. 

^=>I03(2)  (N.Y.Sup.)  Use  of  residence  as  vo- 
cal studio  during  daylight  hours  held  not  vio- 
lative of  restrictive  covenant  against  erection 
of  builchng  not  a  dwelling  house.-^Tonnelle  v. 
Hayes,  181. 
(10) 


CRIMINAL  LAW. 

See   Homicide;    Indictment  and  Information; 
Larceny. 

IV.  JURISDICTION. 

^=»IOOn)  (N.Y.Sp.Se8S.)  Order  preventii^ 
district  attorney  from  using  certain  evidence 
held  an  invasion  of  jurisdiction  of  trial  court.^ 
People  V.  Esposito,  326. 

X.  BVIDONCB. 

(D)  MaterlalttT  and   CompeteaeT  Im   Qte»« 
•ral. 

<&:»395  (N.Y.Sp.Se8S.)  Evidence  secured  in  vi- 
olation of  Civil  Rights  Law  competent.— People 
V.  Esposito.  326.' 

(K)  Confensions. 

^s>53l(4)  (N.Y.)  Error  to  admit  confession 
without  first  receiving  and  considering  evidence 
offered  by  accused  that  it  was  unlawfully  ob- 
tained.—People  V.  Nunziato,  233  N.  Y.  3&4L 
135  N.  E.  827. 

<@=:»532(2)  (N.Y.)  Limit- of  preliminary  exam- 
ination before  receiving  confession  within  dis- 
cretion of  court— People  ▼•  Nunsiato,  233  N. 
Y.  894,  135  N.  B.  827. 

XII.  TRIAli. 

(B)  Conrae  and  Coadact  of  Trial  la   Qea- 
eral. 

<8=s>655(5)   (N.Y.Sup.)  Conduct  of  trial  judge 

in   criticizing   counsel,    held  error.— People    v. 

Kilroe,  506. 

<d=:»655(6)   (N.Y.)  Remarks  in  denying  request 

to  charge  defendant  had  committed  no  crime 

when  arrest  was  attempted  held  misleading. — 

People  V.  Guadagnino,  233  N.  Y.  834,  135  N. 

B.  594. 

«s>650(f)  (N.Y.8tt|>.)  Conduct  of  trial  Judge 

in  characterizing  testmiony  held  error. — ^People 

V.  Kilroe,  506. 

€=»656(2)   (N.Y.Sup.)  Ck>nduct  of  trial  judge 

in  examining  witnesses  held  error.— People  t. 

Kilroe,  606. 

OD)    Objections    to    BTldenoc,    Motloaa    to 
Strike  Out,  and  BxceptloaB. 

^=s»693  (N.Y.8p.8ee8.)  Not  necessary  for  de- 
fendant in  federal  courts  to  make  preliminarT 
motion  in  advance  of  trial  to  exclude  evidence 
unlawfully  seized.— People  v.  Esposito,  S26. 


(G)   Neceaslty,  Roanlaites,  and  8«flloloaoy 
of  Iniitraotioas. 

^=s>777  (N.Y.Sup.)  Instruction  that  tbe  jury 
may  consider  "the  suggestion  of  everything 
possible*'  in  the  case  held  error. — ^People  v. 
Kilroe,  506. 

^=9823(4)  (N.Y.)  Confusing  charge  on  delib- 
eration held  not  cured  by  correct  charges,— 
People  V.  Guadagnino,  233  N.  Y.  844,  135  N. 
B.  594. 

^=3»823(9)  (N.Y.Sup.)  Improper  Instruction 
held  not  cured  by  later  instruction. — People  v. 
Kilroe,  506. 

XIT.  JITDOMBlfT,   SBIVTBNCB,   AND    irilTAl^ 
COMMITMBirr. 

^=:>IOOi  (N.Y.Sup.)  0>urt  cannot  intempt 
imprisoDment  after  imprisonment  has  com- 
menced.—People  ez  reL  Patia  y.  Hunt,  090i 
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XV,  APPBSAJL  AND  BRRORy  AND  CER- 
TIORARI. 

(C)    Proceedinars    for    Transfer    of    Canae, 
and  RIfeot  Thereof. 

€:=>I073  (N.Y.SUP.)  Defendant,  convicted  of 
assault,  held  entitled  to  a  certificate  of  rea- 
sonable doubt— People  v.  Di  Grazia,  198. 

(G)    Revletv. 
<^?::>t  170(2)   (N.Y.)  Refusal  to  receive  evidence 
to  refute  competency  of  confession  before  ad- 
mission held  harmless  error. — ^I^eople  T.  Nun- 
ziato,  288  N.  Y.  804, 185  N.  B.  S27. 

CUSTOMS  AND  USAGES. 

<$=:>ll  (N.Y.Sup.)  Usage  and  custom  cannot 
be  proved  to  establish  a  contract.— New  York 
Oversea  Co.  v.  China,  Japan  &  South  America 
Trading  Co.,  552. 

DAMAGES. 

I.   NATURB    AND    GROUNDS    IN    GBNBRAIi. 

^s»6  (N.Y.Sup.)  In  action  by  carrier  against 
competitor  for  nnlawfoUv  operating  bus  line, 
uncertain  damages  refnseo.— Darling  ▼.  Darling, 
897. 

I 

IV.  liiaUIDATBD   DAMAGB9   AND  PRN- 
AI^TIDS. 

<S=»85  (N.Y.8ap.)  "Unearned  rental  price"  of 
moving  picture  film  held  amount  unpaid. — 
Commonwealth  FUm  Corporation  y.  Steinway 
Ave.  Theatre  Co.,  860. 

vni.  PliHSADING,  B3VIDENOBS,  AND  A8SBSS- 

Msnrr. 

(A)  Pleadlnv. 

^==9142  (N.Y.Sap.)  Recovery  of  special  damag- 
es improper,  where  general  damages  only  alleg- 
ed.—Neverfail  Lighter  Co.  v.  Blum,  24. 

(B)  BT^tdence. 

<SP»  163(1)  (N.Y.Sup.)  No  recovery  for  breach 
of  contract,  where  no  damage  proven.- New 
York  Oversea  Co.  v.  China,  Japan  &  South 
America  Trading  Co.,  552. 


DEATH. 

n.  ACTIONS  FOR  CAUSING  DBATH. 

(A)  RlflTl&t  of  Action  and  Defenses. 

^s»2S  (N.Y.)  Beneficiary's  settlement  held  to 
destroy  cause  of  action  except  to  secure  rights 
of  executrix.— Davis  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  28.S  N.  Y.  242,  185  N.  E.  277. 
^=s>3t(8)  (N.Y.Sap.)  Child  of  bigamous  parent 
held  legitimatized  and  entitled  to  comoensation 
for  father's  death.— Hiser  v.  Davis,  275. 

(C)  Parties  and  Process. 

^=s>4i  (N.Y.)  Executrix,  though  necessary 
party,  is  fonmal  party.— Davis  v.  New  York 
Cent.  A  H.  B.  B.  Co.,  288  N.  Y.  242,  185  N. 
E.  277. 

CE)  Damages,  Forfeiture,  or  Fine. 

^s>84  (N.Y.)  Executrix  not  entitled  to  recov- 
er funeral  expenses  where  beneficiary  settled 
with  defendant.— Davis  v.  New  York  Cent.  & 
H.  R.  R.  Co,.  2rW  N.  Y.  242,  135  N.  E.  277. 
^a»99(4)  (N.Y.Sap.)  $14,000  for  death  of  fa- 
tiier  held  not  excessive.— Hiser  ▼.  Davis,  275. 


DEDICATION. 

I.  NATURB  AND  RBaUlSITBS. 

(8=>35(r)  (N.Y .Sup.)  Act  of  viUage  trustees, 
preparing  survey  and  map  incorporating  park 
laid  out  by  the  dedicator,  indicates  acceptfuice 
of  park.— Russell  v.  Church,  724. 
e==»38  (N.Y.Sup.)  An  offer  to  dedicate  land  for 
park,  as  platted,  cannot  be  revoked  without  the 
consent  of  abutting  owners.— Russell  v.  Church. 
724. 

II.   OFBRATION  AND  BFFBCT. 

^=s>47  (N.Y.Sup.)  Persons  entitled  to  benefit 
of  dedication  of  park.— Russell  v.  Church,  724. 
t&=^4B  (N.Y.8up.)  Persons  entitled  to  benefit 
of  dedication  of  park  and  those  bound  thereby. 
—Russell  V.  Church,  724. 
«»63(l)  (N.Y.Sup.)  City's  levying  tax  on  land 
held  for  park  purposes  held  not  to  constitute 
an  abandonment.— Koesell  v.  Church,  724. 

DEEDS. 

See  Mortgages. 

in.  CONSTRUCTION  AND  OPBRATION. 
(A)  General  Rales  of  Coastraetlon.   ' 

^==9190  (N.Y.Sup.)  Rulep  of  construction  not 
resorted  to,  where  words  unambiguous.— Green- 
span V.  Yaple,  658. 

(C)  Bstates  and  Interests  Created* 

«=»I34  (N.Y.Sup.)  Conveyance  of  fee  subject 
to  right  to  provide  life  estate  and  remainder  by 
will  becomes  absolute  fee  on  grantor's  failure 
to  make  will.— Wilder  v.  Kress,  204. 

Where  grantor  conveys  fee  subject  to  be  cut 
'down  by  his  will  and  fails  to  make  will,  gran- 
tee's* conveyance  disposes  of  entire  estate. — Id, 

Where  grantee  in  conveyance  subject  to  be 
cut  down  by  will  in  favor  of  grantee's  heirs 
conveys  property  in  fee,  and  grantor  dies  intes- 
tate, grantee's  heirs  have  no  interest.- Id. 

(D)  Bxcepttons  and  Reserratlons.' 

€=s>l38  (N.Y.Sup.)  ''Reservation"  and  "excep- 
tions" defined.— Greenspan  v.  Yaple,  658. 

IV.  PLEADING  AND   BVIDBNCB. 

^=s>t96(2)  (N.Y.Sur.)  When  validitv  must  be 
shown  by  grantee  stated.— In  re  W'eber's  Es- 
tate, 886. 

Grantee  has  not  the  burden  of  showing  good* 
faith  merely  because  brother  of  grantor.— Id. 

Facts  held  to  show  fiduciary  relation  putting: 
on  grantee  burden  of  showing  good  faith.— Id. 

DEPOSITIONS. 

<@=5>23  (N.Y.Sup.)  Taken  by  notice  or  court  or- 
der.—Davton  V.  Farmer.  620. 
<S=»32  (N.Y.Sup.)  Pleadings  presented  on  mo- 
tion for  order  held  sufficient.— Bagle-Picher 
Lead  Co.  v.  Mansfield  Paint  Co.,  886. 
^=>3S  (N.Y.Sup.)  Order  for  examination  of 
party  held  error.— Psaroudis  v.  Markowitz,  4^. 
<d=335  (N.Y.SUP.)  Notice  to  take  deposition  of 
a  party  held  not  sufficient. — Psaroudis  v.  Mark- 
owitz,  463. 

<@=>36  (N.Y.SUP.)  Affidavits  presented  on  mo- 
tion for  order  held  sufficient.— Eagle-Picher 
Lead  Co.  v.  Mansfield  Paint  Co.,  386. 
^=41  (N.Y.Sup.)  Where  open  commission  is- 
sued, usual  to  require  that  moving  party  pay 
adversary's  costs.— Dayton  v.  Farmer,  620. 

$100  for  counsel's  expenses  in  attending  tak- 
ing of  depositions  in  Florida  not  inadequate. 
"—Id. 


Digitized  by^O®fi?l-C 


Depositioiui 


194  NEW  YOBK  SUPPLEMENT 


<^=>42  (N.Y.$up.)  No  absolute  right  to*  take 
depositions  orally  without  the  state.— JDaytOD 
▼.  Farmer,  620. 

DEPOSITS  IN  COURT. 

^»l  (N.Y.Sup.)  Owner  of  bonds  delivered  to 
secure  a  contract  held  not  entitled  to  order  to 
have  them  deposited  with  clerk  of  court.— Fire- 
men's Mut.  Benev.  Ass'n  of  City  of  New  York 
Y.  Clifford,  205. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Wills. 

III.   RIGHTS  AND  LIABIIilTIES  OF  HSIIRS 

AND   DISTRIBUTBKS. 

(A)  Nature  and  Bstablliihmcnt   of  Riylita 

In  Citeneral. 

<8s»84  <N.Y.8ap.)  One  acting  as  broker  and 
agent  held  liable  to  account  for  profits  on  pur- 
chase of  property  to  those  standing  in  confi- 
dential  relations.— Palmer  v.  Taylor,  148. 

DISCOVERY. 

II«  17NDBR  STATUTORY  PROVISIONS. 

(A)  Interroaratortes  and  XSxanklnatloas  of 

Parties  and  of   Otl&er  Persons. 

^s»29  (N.Y.Sap.)  Recent  statute  as  to  exam- 
ination of  opposite  party  before  trial  held  to 
simplify  practice;  examination  still  limited  to 
matters  necessary  to  prosecution  or  defense.— 
Norman  Oil  Corporation  ▼.  Bensabat,  359. 
^=>30  (N.Y.Sup.)  Examination  before  trial  not 
ordinarily  allowed  in  personal  injury  case.— 
Shaw  V.  Samley  Realty  Co.,  531. 
<&=s>34  (N.Y.Sup.)  Plaintiff  held  to  have  right 
to  second  order  for  examination  of  defendant 
without  leave  of  court.— Norman  Oil  Corpora- 
tion V.  Bensabat,  359. 

Plaintiff  held  to  have  a  right  to  disregard 
first  notice  to  take  defendant's  testimony,  which 
had  been  objected  to,  so  that  second  notfce  be- 
came valid. — Id. 

^=s>37  (N.Y.Sup.)  Examination  of  defendants 
before  trial  not  ordered  merely  to  enable  plain- 
tiffs to  state  amount  of  damage.— Newman  v. 
Potter,  207. 

^s>37  (N.Y.Sup.)  Examination  of  defendant 
for  purpose  of  framing  complaint  not  allowed, 
where  not  necessary  to  protect  plaintiff's 
rights.— In  re  Groothaert,  57T. 

Examination  of  defendant  not  allowed  merely 
to  ascertain  exact  amount  possible  to  recover. 
—Id. 

<S=:940  (N.Y.Sup.)  Recent  statute  as  to  exam- 
ination of  opposite  party  before  trial  held  to 
simplify  practice;    examination  still  limited  to 
matters  necessary  to  prosecution  or  defense.- 
Norman  Oil  Corporation  v.  Bensabat,  359. 
^=»54  (N.Y.Sup.)  Order  for  examination  of  de- 
fendants before  trial  not  granted  on  ex  parte 
application.— Newman  v.  Potter,  207. 
®S961    (N.Y.Sup.)  Striking    of    specific    facts 
from  order  for  examination  of  defendants  be- 
fore trial  held  error.— Newman  v.  Potter,  207. 
^^61    (N.Y.Sup.)  Permission    of   general    ex- 
aonination  before  trial  may  be  vacated  or  ex- 
amination limited.— Shaw  v.  Samley  Realty  Co., 

(B)  Production    and    Inspection    of   ^Writ- 

Inffs  and  of   Other  Hatters. 

^=984  (N.Y.Sup.)  Inspection  of  books  of  part- 
nership in  other  state  may  be  ordered.--^em- 
son  y.  Perreault,  618. 

02) 


DISMISSAL  AND  NONSUIT. 

See  Appeal,  <9s>S01;   Trial,  id=s>15^1(RS. 

II.  nrVOliITlVTART. 

^s»47  (N.Y.$up.)  Complamt  for  holding  over 
dismissed  as  to  one  of  the  defendants,  because 
not  stating  cause  of  action  against  him.— 137 
Bast  66th  Street  v.  Lawrence,  762. 
^=3>7t  (N.Y.Sup.)  Affidavits  may  not  be  con- 
sidered on  questions  of  sufficiency  of  comphuxit 
to  state  canse  of  action  and  to  warrant  notice 
of  pendency.— Bay  Court  Estates  Co.  v.  Dick- 
erson.  190. 

^p>7i  (N.Y.Svp.)  Affidavits  may  not  be  con- 
sidered on  motion  to  dismiss  complaint  as  in- 
sufiicient.- Velsor  v.  Freeman,  191. 
<S=>73  (N.Y.Sup.)  Plaintiff  given  benefit  of  in- 
ferences fairly  arising.— Velsor  r.  Freeman, 
191.  J  ^  — . 

Allegation  that  decedent  died  intestate  h^d 
mere  conclusion  of  law  and  not  deemed  admit- 
ted by  motion  to  dismiss  complaint— Id. 

DIVORCE. 

I.  NATURES   AND  FORM  OF  RBMBPT. 

^=^9  (N.Y.Sup.)  Defendant  may  counterdaim 
for  absolute  divorce  for  adultery  committed  in 
another  state,  where  both  parties  resided. — 
HoUe  V.  Bolle,  661.  > 

IT.  JURISDICTION*  PROCBB2DINGS»  AND 
RESLIKF. 

(A)  Jorfsdietion,  Venae,  And  liinUtAtloma. 

i8s»62(l)  (N.Y.8up.)  (Jourts  of  "matrimonial 
domicile"  have  jurisdiction  of  action  for  divorce 
for  offense  committed  therein.— Gould  y.  (jtould, 
746. 

(F)   JudflTDtent  or  Deoree. 

®s>l70  (N.Y.8ur.)  Interiocutory  judgment  .en- 
tered November  17,  1921,  becomes  final  on 
Feb.  17,  1922.— In  re  Albrecht's  Estate,  432. 

(Q)   Appeal. 

«8s>l82  (N.Y.Sup.)  On  appeal  by  defendant 
from  order  allowing  counsel  fee  to  wife, 
whether  she  would  probably  succeed  consid- 
ered.—(Jould  V.  Gould,  122. 

Ck>un8el  fees  on  appeal  from  dismissal  not 
allowed  plaintiff  convicted  of  adultery  in  a  for- 
eign jurisdiction.- Id. 

Wife  divorced  in  foreign  jurisdiction  not  en- 
titled to  counsel  fees  on  appeal  from  dismiss- 
al of  complaint,  suing  for  a  divorce  in  this 
jurisdiction.— Id. 

V.  AXIMONY,     ALLO-WANCBS,      AND      DIS- 
POSITION  OF  PROPERTY. 

<g=9221  (N.Y.Sttp.)  Counsel  fees  granted  wife 
for  future  service.— Conklin  ▼.  Conklin,  685u 

VII.   OPERATION  AND  BFFBOT  OP   DI- 
VORCE, AND  RIGHTS  OF  DI- 
VORCBD   PERSONS. 

<S=s»326  (N.Y.Sup.)  Divorce  granted  in  for- 
eign country  held  valid.— CJouid  ▼.  Gould«  12J. 
^=9326  (N.Y.8up.)  Decide  of  French  court 
granting  divorce  for  adultery  does  not  contra- 
vene public  policy  of  New  York.— Gould  ▼. 
Gould,  745. 

^=»327  (N.Y.Sup.)  French  court  had  jurisdic- 
tion to  grant  divorce  to  resident  of  New  York, 
against  whom  suit  was  pending  by  defendant  in 
same  court.— Gould  v.  Gould^  745. 

French  courts  had  jurisdiction  to  grant  di- 
vorce to  husband  on  gronnd  of  adultery  com- 
mitted in  France  as  against  objection  that  par* 
ties*  domicile  was  in  New  Xork.'-^Id. 
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1>0CKS. 

See  Wharves.        _    „»«« 
DOWER. 

m.  RIGHTS  AND  RESMEDIHS  OF  WIDO'WT. 

«=»76  (N.Y.)  Grandchildren  having  cantuigent 
remaindera  in  testator's  property  necessary 
parties  in  action  to  foreclose  their  interest.— 
Hess  V.  Hess,  233  N.  Y.  164,  135  N.  £.  231. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

BASEMENTS. 

I.   CRBATION,  ESXISTENCB,  AND  TBR- 
BlINATION. 

^=s>IO(l)  (N.Y.Siip.)  Right  of  way  by  pre- 
scription cannot  exist  without  user,  as  requir- 
ed by  law.— Falcone  v.  Thomas,  643. 
«=»I8(3)  (N.Y.Sup.)  Right  of  way  by  neces- 
sity exists  over  grantor's  remaining  lands  only 
where  there  is  no  other  outlet.— Falcone  v. 
Thomas,  643. 

ELECTION  OF  REMEDIES. 

«s»l  (N.Y.$np.)  Party  held  to  remedy  taken 
only  where  there  is  a  choice  between  two  rem- 
edies, proceeding  on  opposite  claims  of  right. 
—Independent  Electric  Lighting  Corporatioi}  v. 
M.  Brodsky  &  Co.,  1. 

<g=»3(l)  <N.Y.Sap.)  Dismissal  of  action  for 
conversion  of  electricity  on  ground  that  plidn- 
tiff  had  no  cause  of  action  did  not  predude 
subsequent  acUun  to  recover  for  electricity 
furnishedr— Independent  EHectric  Lighting  Cor- 
poration V.  M.  urodsky  &  Co.,  1. 
^=»7<l)  (N.Y.Sup.)  Expelled  member,  having 
sued  endowment  association  and  recovered,  not 
entitled  to  reinstatement.- Farrell  v.  National 
Civil  Service  Endowment  Ass'n,  683. 

ELECTRICITY. 

^=9ll  <N.Y.Sup.)  Defendant  having  used  elec- 
tricity furnished  by  plaintiff  without  express 
agreement  for  payment  liable  therefor.— Inde- 
pendent Electric  Ughting  Corporation  y.  M. 
Brodsky  &  Co.,  1. 

EMINENT  DOMAIN. 

I.    NATURES,    BXTBNT,   AND    DBIiIlOATION 
OF   POWBR. 

^s>l  (N.Y.8ap.)  Power  an  attribute  of  sov- 
ereignty.—In  re  Water  Front  Improvebent  in 
Borough  of  Richmond,  City  of  New  York,  857. 
^=»9  (N.Y.Sup.)  Statutes  delegating  state's 
power  strictly  construed.— In  re  Water  Front 
Improvement  in  Borough  ^of  Richmond,  Cfty 
of  New  York,  857. 

^=s>20(6)  (N.Y.)  Subway  is  public  use  for 
which  vault  permit  can  be  revoked  without 
compensation.- In  re  Low,  233  N.  Y.  334,  135 
N.  B.  621. 

^=::>46  (N.Y.Sap.)  City  cannot  exercise  power 
against  state  lands.— In  re  Water  Front  Im- 
provement in  Borough  of  Richmond,  City  of 
New  York,  857. 

Right  of  city  fo  condemn  state  lands  mbt  giv* 
en  by  Greater  New  York  Charter.- Id. 

II.  COMPENSATION. 
<A>  Heceaalty  and  SvlAcIeney  in  Oeneral. 

«=3»7I  (N.Y.8up.)  Right  to  damages  for 
change  of  street  grade  can  be  limited  by  Leg- 
islature.—People  ex  reL  Architects'  Offices  v. 
Ormond,  881. 


€S974  (N.Y.Snp.)  Consent  of  municipality  and 
compensation  required  before  erection  of  poles 
in  street.— Marx  v.  Edison  Electric  Illuminating 
Co.  of  Brooklyn,  807. 


(B) 


Taking     or     Injnrlits     Proverty 
Groand  for  Componaation. 


^=»85  (N.Y.)  No  requirement  for  payment  for 
revocable  permit  for  vaults  under  streets  un- 
der Rapid  Transit  Act.— In  re  Low,  233  N.  Y. 
334,  135  N.  E.  521. 

^=s>  101(1)  (N.Y.8t'  11.)  Abutting  property  own- 
er has  no  constitutional  right  to  ^damages  for 
change  of  street  grade.— People  ex  rel.  Archi- 
tects^ Offices  V.  Ormond,  881. 

When  street  grade  has  been  established,  no 
damages  recoverable  for  subsequent  change, 
unless  building  complies  with  former  estab- 
lished grade.— Id. 

es=^II2  (N.Y.CtCI.)  Consequential  damages 
recoverable  in  disputes  between  riparian  op- 
erators not  involving  public  work.— Waterloo 
Woolen  Mfg.  Co.  v.  State,  155. 

Injury  to  factory  by  roiled  water  while  im- 
proving navigation  is  consequential.— Id. 


IT.  RBUBDIBSS 


OF     OIVNBRS 
BRTY. 


OF    PROP- 


^=d27l  (N.Y.Ct.CI.)  Consequential  damages 
from  public  work  under  legislative  authority, 
without  negligence,  are  not  recoverable,- Wa- 
terloo Woolen  Mfg.  Co.  v.  State,  155. 

Damages  not  consequential,  where  there  la 
a  taking  of  private  property  or  its  equivalent. 
—Id.  * 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Conatitatioiua  Law,  4s»21Ql 

EQUITY, 

See  Cancellation  of  Instruments;  Discovery; 
Injunction;  Specific  Performance;  Subroga- 
tion;   Trusts. 


1.  JURISDICTION,  PRINCIPUfiSy  AND 
MAXIMS. 

(A)  Nature,  Grounds,  Subjects,  and  Rxtent 
of  Jnrl»dietion   in  General. 

<&=>ll  (N.Y.Sur.)  "Fraud"  defined.— In  re 
Dorrity's  Will.  573. 

^=39^(1)- (N.Y.Sup.)  In  action  to  set  asMe 
conveyance  of  real  estate,  equity  court  may  de- 
termine validity  of  wilL— velaor  ▼.  Freeman, 
191. 

iS=='4t  (N.Y.Sup.)  Where  facts  do  not  warrant 
equitable  relief,  equity  will  not  take  jurisdic- 
tion and  award  damages  for  breach  of  con- 
tract.- Keep  v.  Pacific  Development  Corpora- 
tion, 605. 

(C)  Principles  and  Maxims  of  Bqnltr. 

^=965  (2)  (N.Y.Sap.)  One  seeking  injunction 
against  violation  of  restrictive  building  cove- 
nant, having  violated  it,  has  not  clean  hands.— 
Wallack  Const  Co.  v.  Smalwich  Realty  Corpo- 
ration, S2. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Exec- 
utors and  Administrators;  Perpetuities; 
Wills. 
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EVIDENCE. 

See  Criminal  Law,  ^=s>395-582;    Depositions; 

Discovery. 
For  evidence  as  to  imrticular  facts  or  issaes  or 

in   particular    actions    or    piroceedings,    see 

also    the   various    specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 
Reception  at  trial,  see  Criminal  Law,  ^=9093; 

Trial,  «=»49-105;    Witnesses. 

I.  JUDICIAL  NOTICB. 

<&=»I0(3)  (N.Y.Mun.Ct)  Judicial  notice  taken 
of  what  constitutes  public  streets  of  city  of 
New  York.— New  England  S.  S.  Co.  v.  Geo.  H. 
Merrill  Co.  of  New  York,  908. 
^==>I0(5)  (N.Y.$up.)  Common  knowledge  that 
draining  swamps  lessens  streams  and  ponds. — 
Greenspan  v.  Yaple,  658. 

€=>fl  (N.Y.Sup.)  Court  takes  judicial  notice 
of  effect  of  rent  laws.— Urbis  Realty  Co.  v. 
GIob<^  Realty  Co..  535. 

<g=>II  (N.Y.Ct.CI.)  Court  judicially  knows 
Seneca  Outlet  is  navigable.— Waterloo  Woolen 
Mfg.  Co.  V.  State,  155. 

^»14  (N.Y.Sup.)  Common  knowledge  in  a  city 
that  Italian  colony  therein  lived  in  isolation.— 
Brown  v.  Farda,  247. 

^=>I7  (N.Y.Sup.)  Court  need  not  judicially  no- 
tice stated  date  was  Sunday,  unless  attention  is 
called  to  that  fact.— Russell  v.  KniflSn,  792. 
€=»22(1)  (N.Y.$up.)  Judicial  notice  not  taken 
of  fact  that  one  express  company  was  part  of 
another  express  company.— Idallory  ▼.  Barrett. 
677.  . 

«=»32  (N.Y.)  Judicial  notice  taken  of  dty  or- 
dinance.— People  v.  One  Hundred  and  Thirty- 
One  Boerum  St.  Co.,  233  N.  Y.  268,  135  N.  B. 
827 

Ig=>*43(l)  (N.Y.Ct.CI.)  Court  of  Claims  takes 
judicial  notice  of  its  records.— O' Grady  v.  State, 
423. 

II..  PRESUMPTIONS. 

(@=s>65  (N.Y.)  Testator  charged  with  knowledge 
of  principle  of  law  concerning  substituted  de- 
vise, upon  death  without  issue.— Brown  v.  Gard- 
ner, 233  N.  Y.  261,  135  N.  B.  325. 
(S=»80(l)  (N.Y.)  In  absence  of  evidence  as  to 
the  law  of  foreign  state,  the  court  will  pre- 
sume the  Uniform  Sales  Law  is  in  force- 
Standard  Casing  Co.  v.  California  Casing  Co., 
233  N.  X.  413,  135  N.  E.  834. 

IV.  BBf.KVAWCY.  llIATIDRIAt.ITT,  AND 

COMPETENCY   IN   GENERAL. 

(A)  FaoiM  in  Issue  and  Relevant  to  Issues. 

<S=II3(2)  (N.Y.Sup.)  In  action  for  sellers' 
nondelivery,  evidence  of  the  market  value  al- 
most two  years  after  was  too  remote,  while  evi- 
dence of  prioe  about  tiiree  months  prior  to 
breach  was  admissible. — Melzer  v.  Zimmerman, 
222 

<®=>'M3(I6)  (N.Y.)  Defendant's  testimony  as 
to  price  for  which  he  sold  the  goods  at  private 
sale  is  inadmissible.— Groves  v.  Warren,  233  N. 
Y.  leO,  135  N.  E.  230. 

<B)  Res  Gestie. 

<S==>I23(I2)  (N.Y .Sup.)  Statement  half  hour 
after  accident  held  not  part  of  res  gest®.— 
Sokolof  V.  Donn,  580. 

^=9125  (N.Y.)  Voluntary  change  in  habits  of 
plaintiff  after  publication  of  libel  held  incom- 
petent.—Bishop  v.  New  York  Times  (3o.,  233  N. 
Y.  446,  136  N.  B.  845. 


(C)  Simllj^r  Faots  and  Transactloms. 

«©=>I39  (N.Y.Sup.)  In  action  for  refusing  to 
accept  artificial  teeth,  jury  entitled  to  inspect 
cast  made  by  another  dentist— Berlin  v.  Miller, 

<e=»l42(3^  (N.Y.Sup.)  In  buyer's  action  for 
breach,  there  being  no  available  market,  re- 
course may  be  had  to  sales  before  and  after 
date  of  breach  to  ^  market  valae.— Melzer  y. 
Zimmerman,  222. 

(E)  Competency. 
^=»I54  (N.Y .Sop.)  Papers  in  possession  of  at- 
torney who  had  no  professional  relations  with 
witness  held  admissible,  although  wrongfully  ob- 
tained.—Hernandez  v.  Brookdale  MDIb,  283. 

TII.  ADMISSIOHS. 

(B)    By   Parties   or    Otl&ers      Interested   In 
Event. 

<g=>222(2)  (N.Y.Sup.)  Error  to  exclude  ad- 
missions as  to  delivery  of  goods,  for  loss  of 
which  action  was  brought— Deutsch  v.  New 
York,  N.  H.  &  H.  R.  Co.,  99. 

X.   DOCUMENTARY  ETIDE!fCB.  • 

(D)  Prodnetlon,    Avthentication,    and    Ef- 
fect. 

^383(5)  (N.Y.Sup.)  Record  of  foreign  court 
hold  not  to  prove  facts  involved.— Oould  v. 
Gould,  742. 

XI.   PAROL  OR  EXTRINSIO  DTIDElffCB  AF- 

FBCTUSa  ¥^RITIHOS. 
(A)  Contradlotlny,  Tarylns,  or  Addlnc  to 
Terms  of  Written   Instrament. 

«=a)384  (N.Y.Snp.)  Written  instruments  not 
varied  by  parol.— McCarthy  v.  Krebs  Pigment 
&  Chemical  Co.,  138. 

<S=>397(I)  (N.Y.Sup.)  Oral  proofs,  contradict- 
ing plain  terms  of  written  agreement  are  inad- 
missible.—Weiss  V.  Brown,  441. 

(CO    Separate   or  Bubseaaeat  Oral   Avree- 
meat. 

<&=»44l(l)  (N.Y.Sup.)  Parol  agreement  estab- 
ushing  a  different  obligation  from  that  contain- 
ed in  written  contract  not  admissible. — Harria 
V.  Eakins,  187. 

<d==>44l(7)  (N.Y^up.)  Parol  evidence  i^lci  inad- 
missible to  add  to  terms  of  contract— Krauth 
V.  Harris,  526. 

<e=>44l(H)  (N.Y.Sup.)  Oral  testimony  that 
payments  on  note  wQre  only  to  be  made  oat  of 
profits  of  business  in  which  loan  invested  in- 
admissible.—Weiss  V.  Brown,  441. 
«©=»442(6)  (N.Y.Sup.)  Entry  made  by  seller's 
agent  on  copy  of  original  writing  held  not  part 
of*  contract— liieberman  t.  Lexington  Motor 
Co.  of  New  York,  578. 

(D)   Ck>nstraotlon   or   AppUoatlon  of   I<an* 
vuaare  of  IVritten  Instvameat. 

<=:»448  (N.Y.)  Evidence  of  negotiations  six 
weeks  before  contract  executed  inadmissible  to 
explain  ambiguities.— U.  S.  Printing  &.  litho- 
graph Co.  V.  Powers.  233  N.  Y.  14S,  185  N.  B. 

<0  jIIS  (N.Y.Snp.)  Admitting  evidence  of 
meaning  of  unambiguous  contract  error.— Mc- 
Carthy V.  Krebs  Pigment  &  Chemical  Co.,  13& 
<S=»45a(4)  (N.Y.SUP.)  No  ambiguity  in  lease 
aa  to  renewal,  so  as  to  allow  parol  teatimoiiy.— 
Bernstein  v.  Smith,  789. 

<S^50(5)  (N.Y.Sup.)  (Contract  by  extenrfon 
of  letter  of  credit  held  so  ambiguous  as  to  ren- 
der parol  evidence  admissible.— Doelger  v.  Bat- 
tery Park  Nat  B^nk,  682.  *«      ^   «t 
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<S=>450(II)  (N.Y.)  Parol  evidence  ^{(i  admis- 
sible to  show  intent  and  sense  of  ambiguous 
words  of  contract.— U.  S.  Printing  &  Litho- 
graph Co.  V.  Powers,  283  N.  Y.  143,  135  N.  E. 

^452  (N.Y.Sap.)  Latent  ambiguity  may  be 
explained  by  parol.— McCarthy  y.  Krebs  Pig- 
ment &  Chemical  Co.,  138. 
€==>457  (N.Y.Sup.)  Exceptions  to  parol  eyi- 
dence  rule  stated.— McCarthy  v.  Kreba  Pigment 
&  Chemical  Co.,  13a 

Technical  phrase  may  be  explained  by  parol. 
—Id. 

XII.  OPINION  BVIDONCB. 

(A)  Conclusions  and  Opinions  of  IVltacss- 
es  In  General. 

^=»472(l)  (N.Y.)  Remarks  by  others  as  to 
gravity  of  charge  published  are  incompetent- 
Bishop  V.  New  York  Times  Co.,  233  N.  Y.446, 
185  N.  B.  846. 

(C)  Competeney  of  lExperts. 

^=»536  (N.Y.Sap.)  Signature  d^rk  of  bank 
held  competent  to  testify  that  aignature  on 
note  was  that  of  one  of  its  depositors.-^hin8ky 
T.  Perlman,  530. 

XIT.  -WBIGHT  ANB   SUFFICIKNCY. 

^=9588  (N.Y .Sup.)  Finding  of  negligence  caus- 
ing collision  between  trolley  car  and  truck  held 
contrary  to  physical  facts.—Cohen  t.  Chalmers, 
636. 

BXBCUHON. 

X.   SUPPIiBMESNTARY  FROGBBDINGS. 

<g=»402  (N.Y.City  Ct.)  Mandatory  order  grant- 
ed to  compel  insnrance  company  to  pay  cash 
surrender  value  of  policsr  on  judgment,  debt- 
or's  life  to  receiyer.— Bcker  y.  Myer,  6i54. 
€=»409  (N.Y.City  Ct.)  Receiyer  in  supplemen- 
tary proceedings  held  entitled  to  cash  surrender 
value  of  poliqf  on  judgment  debtor's  life.^Sck* 
er  y.  Myer.  320. 

XI.    EXBCUnON    AGAINST    THB    PBRSON. 

^=9425  (N.Y.Sup.)  Statement  in  decision  un- 
availing to  award  execution  against  person. — 
Spitzer  y.  Ackerman,  447. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 

II.  APPOIHTMBIfT,    dUAIilFICATIOir,    AlVD 
TBKVRB. 

^s»l7(3)  (N.Y.Sar.)  Interlocutory  divorce  de- 
cree held  to  defeat  husband's  right  to  appoint- 
ment as  administrator  of  wife*s  estate.— In  re 
Albrecht's  Estate.  432. 

^=:>37(f)  (N.Y.8ur.)  Appointment  of  executor 
by  sole  surviving  executor  under  will  provisions 
^Id  valid.— In  xe  Tilden'a  Estate,  565. 

ni*    A8SBT8,     APPRAfSAIi,     AHD     INTBlf- 
TORY. 

^=s>5\  (N.Y.)  Proceeds  of  recovery  held  by  ex- 
ecutrix subject  to  special  trust.— Davis  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  233  N.  Y.  242,  135 
N.  B.  277. 

IV.  COIiliBCfnOlf    Alfn    MABTAGBiaBirr    OF 
BSTATB. 

<A)  In  General. 

^=s>85(5!4)  (N.Y.Sur.)  In  proceeding  under 
Surrogate's  Court  Act  for  possession  of  prop- 
erty claimed  by  respondent,  the  burden  of  proof 
is  on  petitioner.— In  re  Tipple,  571. 
<P=:»85(8)  (N.Y.Sur.)  In  discovery  proceeding, 
involving  title  to  property,  the  decree  irlU  be 


for  tiie  respondent,  who  is  found  to  have  sus- 
tained, unnecessarily,'  burden  of  proof.— In  re 
Tipple,  571. 

VI.  AIXOWAirCB  Aim  PATMBNT  OF 
CLAIMS. 

<A)  lilabilitlea  of  Estate. 

^=s>22l(5)  (N.Y.)  Person  suing  on  claim  only 
required  to  prove  case  by  preponderance  of 
evidence.— Caldwell  y.  Lucas,  2^  N.  Y.  248, 
135  N.  E.  321. 

Matters  to  be  considered  on  trial  of  claim 
stated.— Id. 

<B>  Presentation  and  Allotvanoe. 

^=>239  (N.Y.)  Evidence  in  support  of  claim 
held  to  make  question  of  fact.— Caldwell  T. 
Lucas,  233  N.  Y.  248,  135  N.  E.  821. 


See  Brokers. 


FACTORS. 


■tent 


FALSE  IMPRISONMENT. 

I.   CIVIL  lilABILITT. 

<A>  Aets  Ooaatltnttnff  False  Imprlsos 
and  Liability  Tl&erefor. 

^s»7(r)  (N.Y.)  Information  held  to  sufficient- 
^  charge  larceny.— PhiUipson  y»  Ninno,  233  N. 
Y.  223,  135  N.  B.  270., 

(B)  Actions. 

^=s»34  (N.Y.Sap.)  Attorney's  fees  not  recov- 
erable as  damages.— Vitterio  v.  St  Regis  Pa« 
per  Co.,  519. 

liMjIO  (N.Y.)  Instructions  confusing  false  im- 
prisonment and  malicious  prosecution  held  er- 
roneous.—Pbillipson  y.  Ninno,  233  N.  Y.  223, 
135  N.  B.  270. 

FOOD. 

^=s>l  (N.Y.Sap.)  Board  of  health  held  to  have 
power  to  regulate  sale  of  milk.— Moll  v.  (3ity  of 
Lockport,  250. 

Regulation  as  to  kind  of  milk  permitted  to  be 
sold  m  city  held  constitutional.- Id. 
<8s>IO  (N.Y.8UP.)  "CHder  vinegar"  and  "apple 
vinegar"  mean  vinegar  made  from  apple  dder. 
—People  V.  Douglas  Packing  Ck).,  633. 

Popular  notion  of  "cider  vinegar*'  excludes 
notion  of  making  from  cider  pressed  from  dried 
apples.- Id.  ^ 

^=s>f6  (N.Y.8ttp.)  Complaint  for  misbranding 
apple  dder  vinegar  held  good.— People  v.  Doug- 
las Packing  Co.,  633. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^:5>668-670. 

FRAUD. 

See  Frauds,  Statute  of;    Fraudulent  Convey- 
ances. 

FRAUD&  STATUTE  OF. 

VII.  BALKB  OF  CK>OD9« 
<B)  Aeeeptanee  of  Part  of  Goods. 

^=»^9(\)  (N.Y.Sup.)  Sale  taken  out  of  stktute 
by  acceptance  of  and  payment  for  part  of  goods. 
—Cotton  States  Hosiery  Mills  v.  Buchwald,  145. 
<d=»89(l)  (N.Y.Sup.)  Contract  as  to  sale  of 
goods  held  partly  performed  by  taking  and  pay- 
mg  for  samples,  and  so  not  within  statute.— 
Braverman  v.  Naimark,  855. 
<S=»®0(2)  (N.Y.Sap.)  Delivery  of  specific 
goods  at  warehouse  designated  by  buyer  heid 
sufBdent  under  oral  contract.— Borenco  Import- 
ing Corporation  y.  Sperber,  132. 
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Vm.  RlECtUISITBS   AND   SUFPIdBNCT   OF 
UTRITING. 

«=>n3(2)  (N.Y^up.)  In  absence  of  part  pay- 
ment or  dehvery  of  goods  sold,  there  must  be 
written  memorandum  including  all  terms  of  con- 
tract—M.  P.  Berglas  Mfg.  Co.  ▼.  Paddleford, 
756. 

<S==>ll8(r)  (N.Y.Sup.)  Inyoice  and  telegrams 
from  buyer  to  seller  Md  not  to  satisfy  the  stat- 
ute.—F.  Kieser  &  Son  Co.  ▼.  Hallock.  737. 

IX.   OPKRATION  AND  EFFECT  OF 
STATUTE. 

<S=>I29(3)(N.Y.)  Facts  held  not  to  show  part 
performance  sufficient  to  establish  contract  for 
land.— BuniB  v.  McCormick,  233  N.  Y.  230,  136 
N.  B.  273. 

<g=»l29(l2)  (N.Y.)  Part  performance  is  insuf- 
ficient unless  unequivocally  referable  to  agree- 
ment—Burns V.  McCormick,  233  N.  Y.  230,  135 
N.  B.  273. 

<8=>I38(2)  (N.Y,Sup.)  Vendee  cannot  recover 
price  paid  on  void  contract  not  repudiated  by 
vendor.— Schutzbank  v.  Schaeffer,  458. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS   AND  TRANSACTIONS 
INVAXID. 

(D)  Indebtedne**,   Involvenoy,    and   Intent 
of  Grantor. 

«=s>57(l)  (N.Y.Sup.)  Where  actual  fraud  in 
voluntary  transfer  appears,  immaterial  wheth- 
er debtor  remains  solvent.~OarBtairs  v.  Spear, 

II..  RIGHTS  AND  LIARII^ITIBS  OF  PAR- 
TIES AND   PimCHASBRS. 

(A>  Oriartnal  Partlea. 

<@=>I74(4)  (N.Y.8up.)  Conveyance  by  husbaiid 
to  wife  to  protect  land  against  possible  recovery 
in  tort  action  held  not  to  preclude  equitable  re- 
lief.—Tiedemann  v.  Tiedemann,  782, 

lU.  RBMBDIBS  OF  CRBDITORS  AND  PUR- 
CHASBRS. 

(G)  B^ldenoe. 

^s>272  (N.Y.Siip.)  Voluntary  transfer  of 
property  by  one  indebted  at  time  presumed 
fraudulent,  in  absence  of  showing  debtor  not 
in8olvent.--9arstairs  v.  Spear,  134. 

GAMING.^ 

I.   GAMBIiING  CONTRACTS  AND  TRANS- 
ACTIONS. 

(B)  Risl&ts  and  Remedies  of  Parties. 

^s»25  CN.Y.Sup.)  Note  given  for  wager  can- 
not be  collected.— Katz  v.  Bieber,  103. 

GARAGES. 

See  Livery  Stable  and  Garage  Keepers. 

GIFTS. 

I.   INTBR   VIVOS. 

^S934  (N.Y.$up.)  Where  defendant,  after  de- 
manding exorbitant  gifts,  wantonly  broke  her 
engagement  by  marrying  another^  donor  may 
recover  them.— Antaramian  v.  Ourakian,  100. 
<e=>49<l)  (N.Y.Sur.)  Written  order  held  suf- 
ficient gift  of  chattels  therein  described.— In 
re  Stalden's  Bstate.  349. 

GUARANTY. 

II.   CONSTRUCTION   AND  OPBRATION. 

«s»3l  (N.Y.)  Contract  held  joint.— U.  S. 
Printing  &  lithograph  Co.  y.  Powers,  233  N*. 
X.  143.  135  N.  B.  225. 


m.  DISCHARGES  OS*  GVARANTOR. 

«5»56  (N.Y.SUP.)  Modification  of  terms  be- 
tween debtor  and  creditor  in  contract,  as  pro- 
vided for  by  guaranty  contract,  binding  on 
guarantor's  legal  represcntative8.---General  Silk 
Importing  Co.  v.  Smith,  11. 
^:=>63  (N.Y.)  Judgment  against  one  guaran* 
tor  and  grant  of. new  trial  as  to  others  by 
court's  order  not  an  election  to  hold  one  onJ^. 
— U.  S.  Printing  &  Lithograph  Co.  v.  Powers, 
233  N.  Y.  143,  135  N.  B.  225. 

IV.  RBMBDIBS  OF  CRBDITORS. 

<S=>77(2)  (N.Y.Sup.)  Guarantor  of  payment 
may  be  sued  immediately  after  prindpiU'a  non- 
payment, but  creditor  must  exhaust  ordinary 
means  before  suing  on  collection  guaranty.— 
Consolidated  Steel  Corporation  v.  Pressed 
Steel  Car  Co.,  649. 

Contract  held  to  be  a  guaranty  of  psTment,  so 
that  complaint  need  not  allege  inability  to  col- 
lect from  prmcipal  debtor.— Id. 
«=>85(r)  <N.Y.Sup.)  Complaint  insufllcient  for 
not  alleging  compliance  with  guaranty  contract 
or  excuse  for  nonperformance.— General  Silk 
Iim)ortin^  Co.  v.  Smith,  11. 

Complamt  held  to  show  sale  on  credit  under 
agreement— Id. 

g»92(l)  (N.Y.)  Parol  evidence  held  admissi- 
ble to  show  intent  and  sense  of  ambiguona 
words  of  contract;  construction  held  for  jury. 
Z^'i^'J^l!^}^^^  lithograph  Co.  y.  Powers, 
233  N.  T.  143,  135  N.  B.  225. 

HABEAS  CORPUS. 

I.  NATURB    AND    GROUNDS    OF    RESMBDT. 

^3  (N.Y.Sup.)  Cwivict  under  parole  may  be 
Drought  to  trial  under  indictment  for  other 
crime  on  order  requiring  his  production  by 
S2I^*®/5^^I'-?®^I>1«  ▼•  Whitcomb,  209. 
€=»3  (N.Y.Sup.)  Under  ©vU  Practice  Act, 
wnt  may  be  sued  out  in  alternative  to  meet  re- 
l?*^?^  8ituatioji.--Peopl6  ez  rel,  Semenoff  v. 
Nagle,  602. 

II.  JURISDICTION,  PROCBRDINGS^  AND 

f=»54  (N.Y.Sup.)  Petition  for  discharge  from 
State  Trainrng  School  for  Girls  held  insnfflcient. 
— Mellor  V.  Hmkley,  732. 

^58  (N.Y-Sup.)  Order  grantins  writ  for  dis- 
charge of  inmate  of  State  Training  School  for 
Girls,  without  notice  of  application  to  district 
attorney  of  the  county,  held  erroneous.— Mellor 
V.  Hinkley,  732. 

HARMLESS  ERROR 

See  Appeal,  «8:>1027-1070;  Criminal  Iaw,  «=> 

HEALTH. 

I.   BOARDS    OF   HOAIiTH   AND   SANITARY 
OFFICBRS. 

(&s»8  (N.Y.Sup.)  Resolution,  passed  by  three 
of  six  members  of  board  of  nealth.  was  invalid. 
—Moll  V.  City  of  Lockport,  26a 

n.  RBGUIiATIONS  AND  OPFffiNSSS. 

<S=>32  (N.Y.Sup.)  Building  occupied  by  more 
than  three  families,  doing  cooking  in  common 
kitchen,  held  not  a  **tenement  house'*:  '•prcm- 
i8es.^~Pe0ple  v.  Shkilky,  101. 
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See   Bridges. 

III.  CONSTRVCnOlf,  IMPROVBMBSlfT.  AITD 
RBPAIit. 

«=s>9d>/2  (N.Y.8HP.)  Use  of  road  before  laid 
out  as  a  town  line  road  held  not  to  prevent  it 
being  such  for  joint  maintenance.— Application 
of  Freeholders  ol  Towns  of  filma  and  Marilla, 
654. 

^==»I05(I)  (N.Y.Sup.)  Municipality  is  charged 
with  du^  of  maintaining  as  trustee  for  the 
public— Town  of  Albion  v.  Ryan,  261. 
^=»1 13(4)  (N.Y.)  Formal  execution  in  writing 
of  construction  contract  required  so  state  may 
not  be  held  liable  for  delays  prior  thereto. — 
Belmar  Contracting  Co.  v.  State,  233  N.  Y. 
189,  185  N.  B.  240. 

Contractor  may  not  recover  on  theory  of 
quasi  contract  for  advance  in  work  and  ma- 
terials resulting  from  the  state's  delay  in  ex- 
ecuting written  contract.— Id. 

Contractor  may  not  recover  from  state  addi* 
tional  expense  resulting  from  comptroller's  un- 
authorized delay  in  executing  written  contract. 
— Id. 

€=»II3(4)  (N.Y.)  Town  not  liable  to  €ontrac« 
tors  or  assignee  for  costs  and  allowance  ave- 
nue extension  commissioners  were  directed  to 
pay  for  personal  dereliction.— Coyne  v.  Town  of 
Greenburgh,  233  N.  Y.  503, 135  N.  JJ.  6d3. 

Compounding  of  interest  as  of  date  of  com- 
mencement of  action,  for  amount  due  contrac- 
tors, held  error.— Id. 

▼•   RBGUIiATION  AMD  USB  FOR  TRAITDI*. 
(A)  Obiitviietloiis    and    Bncroaeimoientji. 

«=»I53  (N.Y.Sup.)  Abutting  owner  can  en- 
croach only  for  temporary  purpose  and  with 
reasonable,  regard  to  righ,ta  of  others.— Town 
of  Albion  V.  Eyan,  261. 

Abutting  owner  cannot  exqavate  large  quan- 
tity of  stone  under  highway  without  providing 
for   travel.— Id. 

Abutting  owner  has  right  to  remove  minerals 
by  tunneling  without  disturbance  of  surface. 
—Id. 

«ss>l59(2)  (N.Y.Sttp.)  Dissolution  of  tempo- 
rary injunction  against  obstruction  of  highway 
for  removal  of  stone  held  erroneous.— Town  of 
Albion  V.  Ryan,  261. 

(C)  Injnrleii  from  Defeotii  or  Obstractlosji. 

<e=»187(3)  CN.Y.CtCI.)  Waiver  of  immunity 
by  state  for  injuries  on  defective  highway  nec- 
essary to  recovery.— King  v.  State,  420. 

Highway  ^Id  maintained  by  patrol  system, 
rendering  state  liable  for  defects.— Id. 
^=s>l96  (N.Y.Ct.CI.)  Injuries  to  passenger  in 
automobile  held  due  solely  to  negligence  of  driv- 
er, so  as  to  preclude  recovery  against  state 
tbcrefor.— King  v.  State,  420. 
^=9213(2)  (N.Y.Sap.)  Negligence  of  town  in 
permitting  hole  in  highway  held  for  jury.— 
Shanley  v.  Town  of  Stillwater,  667. 

HOMICIDE. 

II.  HURDBIU 

^s»22(3)  (N.Y.)  Deliberation  and  premedita- 
tion may  not  be  formed  at  instant  of  striking 
fatal  blow.— People  v.  Guadagnino,  238  N.  Y. 
344,  135  N.  B.  594. 

VIII.   TRIAL. 

(C)  Instmctlotta. 

^=9286(3)  (N.Y.)  Where  deliberation  is  doubt- 
ful under  the  evidence,  error  in  instruction  on 

IWN.Y.S.— 77 


that  issue  is  accentiuited.-^Pfi9pl«  t.  Guadag- 
nino. 233  N.  Y.  344,  135  N.  B.  6&4. 

Charge  act  following  intent  instantly  may  be 
deliberate  held'  inconsistent  with  other  portions 
of  charge.— Id. 

X.  APPBAI«  AND  BRROR. 

«S=>348  (N.Y.)  New  trial  can  be  ordered,  if 
conviction  for  first  degree  murder  is  against 
weight  of  evidence.— People  v.  Guadagnino.  233 
N.  Y.  344.  135  N.  B.  504.  ^^ 

HUSBAND  AND  WSFE. 

See  Divorce;   Dower;   Marriage. 

I.  MUTVAIi  RIGHTS,  DUTIBfl,  AHD  MA- 
BILITIBS. 

J»I4(2)   (N.Y.)  No  transfer  of  estate  by  en- 

nTIos!  135  N!"Ei:i47  "  "**"'"  '"""*'•  ^ 
€=»I9(5)  (N.Y.Sup.)  Where  wife  Uving  apart, 
no  obligation  to  support  her,  irtiere  guilty  of 
uncondoned  adultery.— Gould  v.  Gould,  742. 

VI.  ACTIONS. 

<B=»209(I)  (N,Y.S«p.)  For  trespass  on  prem- 
ises  owned  by  the  entirety,  husband  can  recov* 
er  for  injury  to  his  interest  only.— Mastrofraa* 
Cisco  V.  Mohawk  Gas  Co..  486. 

ILLEGITIMATE  CHILDREN, 

See  Bastards. 

IMMtfNITY. 

See  Constitutional  Law,  ^=9205. 

BfFRaVEMEENTS. 

See  Municipal  Corporations,  ^=s>35^^495. 


INDEMNITY.. 


See  Guaranty. 


INDICTMENT  AND  INFORMATION. 

II.  FINDING  AND  FILING  OF  INDICTMC2NT 
OR  PRBSfiSNTMfiNT. 

<S=»IO  (N.Y.Gen.Sess.)  ludictment  held  not  to 
describe  the  property  sufficiently,  in  view  of 
minutes  of  grand  jury  showing  failure  to  ex- 
amine witnesses  with  reference  thereto.— Peo- 
ple V.  Fishman,  887. 

Indictment  dismissed,  where  there  was  no 
con^petent  evidence  before  grand  jury  of  the 
value  of  the  property,— Id. 

VII.  MOTION  TO  aVASH  OR  DISUISS.  AND 
DBMITRRBR. 

€=»I44  (N.Y.Sp.Sess.)  If  on  undisputed  facts 
prosecution  must  fail,  the  action  should  be  dis* 
missed.— People  v.  Esposito,  826. 

Motion  to  dismiss  prosecution  because  of  sei- 
sure  of  evidence  without  warrant  denied,— Id. 

INFANT& 

See  Parent  and  (3hild. 

INtlUNCTION. 

I.  NATURB  AND  GROUNDS  IN  GRNBRAIi. 

(B)  Grounds  of  Relief. 

^^923  (N.Y.Sap.)  Changed  conditions,  creating 
hardship,  held  not  to  relieve  from  contract  obli- 

gations,  or  justify  denial  of  injunction  against 
reach.— Sc^le singer  v.  Quinto,  401. 
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II.   8UBJB0TS    OF   PROTBCTIOlf   AND 
RESIillBP. 

(G>    ContrAotH. 

^=:»57  (N.Y.Sup.)  Will  not  issue  against  breach 
of  contract,  unless  there  is  mutuality  of  reme- 
dy.— Schlesingcr  v.  Quinto,  401. 
^:=>60  (N.Y.Sup.)  Remedy  for  breach  of  con- 
tract   between    association    of    employers    and 
union    is    mutual,    authorizing    injunction    for 
breach.—Schlcsiiiger  v.  Quinto,  401. 
(S=»62(3)   (N.Y.Sup.)  Restrictive  building  cov- 
enant not  enforced  on  neighborhood  becoming 
business  district.— -Wallack  Gonst.  Oo.  v^  Smal- 
wich  Realty  Corporation,  32. 
^=^63  (N.Y.SHP.)  Attempts    to    get    competi- 
tor's customers  to  break  their  contracts  enjoin- 
ed.—Shevers  Ice  Cream  Co.  v.  Polar  Products 
Co.,  44. 

^s»63  (N.Y.Sup.)  Injunction  granted  to  re- 
strain interference  with  contract  right,  remedy 
at  law  not  being  eomplete  and  adequate.— Frad- 
us  Contracting  Co.  v.  Taylor,  286. 

City  street  cleaning  commissioner  held  prop- 
erly enjoined  from  continuing  emergency 
contracts  preventing  plaintiff's  fulfilling  its 
contract  with  the  city. — Id. 
^=:>63  (N.Y.Sup.)  Granted  to  prevent  employ- 
ers' association  from  requiring  its  members  to 
break  contract  with  employees.— Schlesinger  v. 
Quinto,  401. 

CD)  Corporate  Franc  hliiea.-llIaiiaflreiiieiBt, 
and   Deallnara- 

^=»70  (N.Y.Sup.)  Enjoining  repeal  of  ^-law 
preventing  sale  of  stock  without  first  offering 
to  company  proper.— Cowles  v.  Cowles  Realty 
Co.,  546. 

(B)   Pnblle   Oflloerfl   and   Boards   and   Mu- 
nicipalities. 

^=3»88  (N.Y.Sup.)  Board  of  education  may  be 
enjoined  to  prevent  illegal  act  or  waste  of  funds. 
— Warnock  v.  Wray,  396. 

(H)   Criminal    Actii,   Conspiracleii,   and 
Pro»ecntlona. 

^s»l05(2)  (N.Y.Sup.)  Prosecution  of  indict- 
ment not  enjoined  on  ground  of  void  statute. — 
Buffalo  Gravel  Corporation  v.  Moore,  ^5. 

III.   ACTIONS  FOR  INJUNCTIONS. 

<$=9l28  (N.Y.Sup.)  Undisputed  facts  held  to 
show  breach  of  agreement  by  employers'  asso- 
ciation.—Schlesinger  v.  Quinto,  401. 

IT.  PRBUMINARY  AND  INTBRLOOTTORY 
INJUNCTIONS. 

<A)  Oronnda  and  Proceedlnipa  to  Procnre. 

^=»133  (N.Y.Sup.)  TempoT^ry  restraint  of 
breach  of  contract  by  employers'  association, 
and  requiring  rescission  of  resolution,  held  not 
a  mandatory  injunction. — Schlesinger  v.  Quinto, 
401. 

(B)  ContlnnlnflT,  Modlfylnir,  Vaoatlnar,  or 
DlasolTlnflT. 

^=»I63(2)  (N.Y.Sup.)  Temporary  injunction 
vacated,  the  right  thereto  not  being  dear. — City 
of  Rochester  v.  Rochester  Girls'  Home,  236. 
<©=>I75  (N.Y.Sup.)  Court  will  not  decide 
whether  girls'  home  constitutes  business,  trade, 
or  industry,  or  a  correctional  institution,  oa 
motion  to  vacate  injunction.— City  of  Roches- 
ter V.  Rochester  Girls'  Home,  236. 
^^178  (N.Y.Sup.)  Injunction  discontinued  as 
to  certain  defenaants  and  continued  as  to  own- 
ers, unless  statutory  bond  be  given.— Velsor  v. 
Freeman,   101.  • 

as) 


INSOLTBNCS. 

See  Bankruptcy. 

INSTRUCTIONS. 

See   Criminal  Law,   «=»777-823;    Trial.   ^=» 
194-296. 

INSURANCEL 

III.  IlfSURANCB    AGKNTS   AND   BROKERS. 
(A)  Asency  for  Insurer. 

€==984(4)  (N.Y^Sup.)  Agent  held  not  entided 
to  renewal  commissions  under  contract  after 
agency  terminated.— Aldrich  v.  New  York  Ldie 
Ins.  Co.,  711. 

(B)  Asenoy  tor  Appllonnt  or  In«nred. 

^=»103  (N.Y.Sap.)  No  recovery  for  breach  of 
contract  to  procure  burglary  insurance  without 
proof  of  burglary  and  value  of  property  taken. 
—Clatter  v.  Schwartz,  22. 
<S=3>IP3  (N.Y.Sup.)  Contract  to  procnre  insnr- 
ance  through  certain  broker  held  not  in  viola- 
tion of  public  policy  or  statute  prohibiting  re- 
bates, etc.— L  Tanenbaum  Son  £  Ck>.  y.  Rotb- 
enberg  &  Co.,  815. 

IX.  avoidance:  op  policy  for  misrep- 

RBSGIVTATION,  FRAUD,  OR  BRBACH 

OF  WARRANTY  OR  CONDITION. 

(C)  Matters   Relating   to    Person    InsnredL 

<d=>292  (N.Y.Sup.)  Attendance   of  patient   by 

physician  at  his  office  held  to  constitute  **niedi- 
cal  attendance."— Tuanasd  v.  Supreme  Coimcdl 
of  Royal  Arcanum,  7(K7. 

Misrepresentation  as  to  having  consulted  or 
having  been  attended  by  physician  predndes 
recovery.— Id. 

False  representation  that  insured  bad  not 
received  medical  treatment  within  year  pre- 
ceding application  for  reinstatement  hM  to 
preclude  recovery  on  policy.— Id. 

ZV.  ADJUSTMENT  OF  LOSS. 

^ss>574{2)  (N.Y.Sup.)  Appraisal  of  damages 
not   submission   to   strbitration,    requiring    ap- 

S raisers  to  be  swonL-^Williama  v.   Hamilton 
'ire  Ins.  Co.,  798. 
<d=»574(3)   (N.Y.Sup.)  Appraiser   not    aUowed 
to  impeach  own  decision. — WilUams  v.  Hamilton 
Fire  Ins.  Co.,  798. 

<e=»574(5)  (N.Y.SUP.)  Award  of  appraisers 
binding,  in  absence  of  fraud.-— WiUiams  t. 
Hamilton  Fire  Ins.  Co.,  798. 

Nonwaiver  agreement  held  not  to  prevent  ^- 
praisal  of  amount  of  loss  from  being  conclusive. 
— ^Id. 

XVI.   RIGHT  TO  PROCEEDS. 

^=s>586  (N.Y.Sup.)  Interest  of  benefidarj  in 
policy  held  not  vested.— White  t.  White,  114. 
^=:»586  (N.Y.8iip.)  Beneficiary,  under  policies 
giving  insured  right  to  borrow  money,  take 
cash  surrender  value,  or  change  beneficiary,  has 
no  vested  interest  in  the  poncies.— Wagner  v. 
TbiVfof.  mo. 

€=S9587  (N.Y.Sup.)  Death  of  insured  before  in- 
dorsement of  change  of  beneficiary  on  policy 
did  not  invalidate  change.~*White  v.  White,  114. 
Neglect  to  make  indorsement  of  chanee  of 
beneficiary  on  policy  not  available  by  a  bene- 
ficiary to  nullify  reaesignation  of  a  new  bene- 
ficiary. — Id. 

<^;=»5tt7  (N.Y.City  Ct.)  Wife  did  not  have  vest- 
ed interest  in  policy  on  husband's  life,  with 
right  in  him  to  change  beneficiary  and  receive 
cash  surrender  value.— Bcker  v.  Myer,  820L 


Digitized  by^OOQlC 


INDBX-DIGBST 
For  caM«  In  D«eJMff.  *  AmJMg.  K«j-No.BerlM  A  Ind«XM  tee  Mm«  topic  aad  KET-NUMBBB 


J1U7 


XVIII.  ACTIONS  ON  POliIOIBS* 

$=»6I2(3)  (N.Y.Sup.)  Appraisal  held  not  con- 
dition precedent  to  right  ol  recoyery.— Wil- 
liams y.  Hamilton  Fire  Ins.  Co.,  708. 
^=3>635  (N.Y.Sup.)  Complaint  in  action  on  mer- 
cantile safe  burglary  insurance  policy,  not  al- 
leging burglary  from  safe,  held  defective. — 
Zinunerman  v.  Massachusetts  Bonding  &  Ins. 
Co.,  482. 

«=»665(4)  (N.Y.8up.)  Evidence  held  insuffi- 
cient to  show  commission  of  theft— Bachman 
V.  New  Amsterdam  Casualty  Co.,  88. 
e=>668(7)  (N.Y.Surf.)  Evidence  of  absence  of 
physician's  consultations  held  not  suflBcient  to 
go  to  jury.— Saad  v.  New  York  Life  Ins.  Co., 
445. 

INTEREST. 
See  Usury. 

I.  RIGHTS  AND  UABIIilTIBUS  IN  OBNeRAL. 

^=>l9tl)   (N.Y.)  Recoverable     on     claim     on 

Quantum  meruit  for  services  from  demand.— 
Mackwell  V.  Finlay,  233  N.  Y.  361,  135  N.  B. 
600. 

n.  RATB. 

^=s>36(l)  (N.Y.Sup.)  Interest  at  contract  rate 
recoverable  oi^  breach  of  contract  to  deliver 
goods  between  date  of  payment  and  date  of 
breach.— Melzer  v.  Zimmerman,  222. 
^s»37(l)  (N.Y.Sap.)  Interest  at  legal  rate 
recoverable  on  breach  of  contract  to  deliver 
goods  after  date  of  hreaohr-Melaer  ▼.  Zim- 
merman, 222. 

INTOXICATING  LIQUORS. 

Xn.  RIGHTS   OF  FROPBRTT  AND 
CONTRACTS. 

<8=>327(l)  (N.Y.)  Permit  of  buyer  to  sell  is 
insufficient  to  legalize  sale.— Adler  v.  Zimmer- 
man. 233  N.  Y.  431,  135  N.  E.  840. 

Action  not  maintainable  on  check  given  for 
unlawful  purchase  of  liquor.— Id. 
<e=>329(2)    (N.Y.)  Burden  is  on  seller  to  prove 
sale  was  legal.— Adler  v.  Zimmerman,  233  N. 
Y.  431,  135  N.  B.  840. 

JOINT  ADVENTDRES. 

^=»l  (N.Y.Sup.)  FlaintilT  held  an  employee  en- 
titled to  action  for  breach  of  contract  of  em- 
ployment and  not  to  equitable  relief.— Keep  v. 
Pacific  Development  Corporation,  605. 

JUDGES. 

See  Justices  of  the  Peace. 

JUDGMENT. 

Bee  Execution^ 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal. 

IV.  BY  DBFAULT. 
(B)  Opening  or  Settlnir  Aiild^  Default. 

^==>I67  (N.Y.MunXt.)  Failure  of  sureties  to 
justify  on  undertaking  given  on  setting  aside 
default  held  to  release  them.— Einstein  v.  Ulin, 
630. 

Unnecessary  to  show  failure  by  sureties  on 
undertaking  on  opening  of  default  to  appear  at 
time  of  justification,  to  prove  failure  of  jus- 
tification.—Jd. 

V.  OH  MOTION  OR  S17MBIARY  PRO- 
GBSEDINQ. 

^=9180  (N.Y.Sap.)  Buyer  AeZdt  entitled  to  siun- 
mary  judgment  in  action  on  ^eller/s  agreement 


to  resell  goods  and  send  buyer  chedt  for  spec- 
ified amount.— Montgomery  v.  Lans,  96. 
^1=^183  (N.Y.8up.)  Rtlle  of  civU  practice  pro- 
tiding  for  summary  judgment  in  certain  cases 
on  affidavit  of  no  defense  liberally  construed.— 
Montgomery  y.  Lans,  96. 

VI.  Oir  TRIAI<  OF  I8SUKS. 

(C)    Conformity   to   Process.   Plead  Inss* 

Proofs,  and  Verdict  or  Findlnvs. 

tSs=»252(l)  (N.Y.SUP.)  Specific  prayer  that 
plaintiff  bo  adjudged  entitled  to  all  of  dece- 
dent's property  required  adjudication  as  to  va- 
lidity of  will.— Velsor  v.  Freeman,  191. 
«&=>253(l)  (N.Y.Sup.)  Without  amendment, 
cannot  exceed  amount  prayed. — Stebbins  v. 
Frisbie  &  Stansfield  B:nitting  Co.,  559. 
^»2S5  (N.Y.Sup.)  In  suit  to  compel  issuance 
of  increased  stock,  plaintiffs  held  not  entitled 
to  recover  on  cause  of  action  differing  from 
that  in  issue  not  provided.— Noble  y.  Great 
American  Ins.  Co.,  00. 

XI.   COIiliATBRAT  ATTACK. 

(A)  Jndirnients  Impeachable  ' Oollaterally. 

<&=>478  (N.Y.Sup.)  Decree  legitimatizing  child 
not  subject  Uy  collateral  attack,  on  appeal  from 
judgment  in  its  favor  for  death  of  its  faAer. 
— EQser  v.  Davis,  275. 

Xm,  MIBRGKR   AND   BAR   OF   OAITSBS   OF 
AOTION  AMD   ]1IDF13II«ES. 

(B)  Causes  of  Aetltin  and  I>efenses  Bferv* 

ed.  Barred,  or  Concluded. 

«g»60l  (N.Y.Sup.)  Not  a  bar  to  action  on 
causes  accruing  after  commencement  of  action. 
— Thalmessinger  v.  Pine  Ridge  Cof^l  Co.,  59. 

XIV*  CONCIiUSIVBNBSS   OF  ADJUDI- 
CATION. 

(A)  Jttdmaent*   ConoinslTe  Ui   fieneral. 

^=s>650  (N.Y.)  An  interlocutory  judgment  is 
never  res  judicata.— Brown  v.  Cleveland  Trust 
Co.,  233  N.  T.  399,  135  N.  E.  )S29. 
€s=>6S4  (N.Y.)  On  4lBContinnance  of  a  cause 
by  consent,  there  is  no  adjudication  binding 
any  one.— Brown  v.  Cleveland  Trust  Co..  28H 
N.  Y.  399.  135  N.  E.  829. 

,  (B)  Persons  Concluded. 

^=s>691  (N.Y.Sup.)  Personal  representatives 
of  cestui  que  trust  held  not  bound  by  a  decree 
against  the  trustee.— Conroy  v.  Equitable  Trust 
Co.  of  New  York,  94.  ^ 

XVII.   FOREIQir  JUDOMBlfTS. 

^=>831  (N.Y.Sup.)  Record  held  to  show  total 
lack  of  evidence  that  Chinese  Oourt  had  juris- 
diction, or  that  its  judgment  wa^  within  the 
rules  of  eotnity  so  as  to  justify  an  arrest^ 
Boyle  V.  Semenoff,  809. 

JURY.  • 

n.  RIGHT  TO  TRIAX  BT  JTRT 

«=»25(8>  (N.Y.8iirO  Demand  lor  jury  trial  in 
Surrogate's  Court,  filed,  on  separate  paper, 
with  objections  to  probate,  is  not  subject  to 
motion  to  strike.— In  re  Morrow's  Estate,  78. 
«=>25(8)  (N.Y.Sur.)  Right  to  jury  trial  in 
Surrogate's  Court  not  waived  by  filing  demand 
separately,  from  objections  to  probate.— In  re' 
Price's  Bstate,  79* 
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JUSTICES  OF  THE  PEACE. 

IV.   PROCBDURB  IN  CIVIL   CASBS. 

«s»82(l)  (N.Y.Co.Ct.)  Return  of  service  <^ 
summons  need  not  be  indorsed  thereon  to  giye 
jurisdiction.— Baker  v.  Smith,  827. 
<©=»82(i)  (N.Y.Co.Ct.)  Justice  has  jurisdic- 
tion, where  signed  and  sworn  return  of  duly 
.  deputized  person  shows  personal  service  of 
summons.— Baker   v.    Smith,    827. 

Objection  that  return  of  summons  did  not 
^ive  jurisdiction,  because  deputy  unnecessarily 
swore  to  it,  held  untenable.— Id. 

LANDLORD  AND  TENANT. 

I.    CRBATION    AND    BXISTE2NCB    OF    THB 
RBLATION. 

^=s>l8(3)  (N.Y.Sup.)  Evidence  held  insufficient 
to  show  that  a  lease  had  been  made.— L.  &  M. 
Holding  Co.  v.  Karp,  476. 

II.  LBASB9  AND  AGRBBUBNTS  IN 
GBNBRAIi. 

(A)  Reauliiltes   and  Vitlldlty. 

^=922(2)  <N.Y.Suii.)  Writing  held  an  agree- 
ment to  make  a  lease,  and  not  a  lease.— Koo- 
nan  v.  Mott,  502. 

^=525(5)  (N.Y.Sup.)  Signing  of  lease  by  ten- 
iint  on  condition  that  landlord  make  certain 
repairs  held  a  mere  offer  to  lease.— L.  &  M. 
Holding  Co.  v.  Karp,  476. 
<8=»34(3)  (N.Y.$up.)  Tenant  cannot  rescind 
lease  while  retaining  possession  of  premises.— 
McEeever  v.  Aronow,  475. 


(B)  Conatrnetlon  and  Operation. 

^^37  (N.Y.)  Intention  expressed  in  lease 
controls.— In  re  Loew's  Buffalo  Theatres,  233 
N.  Y.  495,  135  N.  B.  862. 
<S=^(1)  (N.Y.Sup.)  Counterclaim  setting  up 
termination  of  lease  in  action  for  specific  per- 
formance of  contract  for  elevator  service  held 
good  as  against  demurrer.^0.  Spiro  Mfg.  Oo. 
V.  Burns  Bros.  Mfg.  Co.,  2ia 

IV.  TBRmS  FOR  YBARS. 

<C)   Bxtenslona,  Renevra4a»  and  Option*  to 
Pnrohaao  or  Sell* 


VII.  PRBHISBS  AND  BNJOTMBIIV 
AND  USB  THBRBOF. 

(A)    Description,    Bztent,    and    Condition. 

^123  (N.Y.)  Lease  of  entire  floor  gives  right 
to  exclude  signs  of  others  on  exterior  walls.— 
IsI^'b  ISI^^  ^*  Satenstein.  233  N.  Y.  196, 

Lease  of  entire  floor  excludes  exterior  walls 
around  common  ways. — ^Id. 

(B)  PosseMion,  Bnjorment,  and  Uae. 

€=^130(3)  (N.Y.Sup.)  Complaint  containing 
specific  acts  of  interference  with  peaceful  en- 
joyment of  leasehold  held  sufficients-Sidney  R 
Bowman  Automobile  Co.  v.  Salmon,  390. 
«=jl34(5)  (N.Y.)  Tenant's  agreement  not  to 
install*  sign  does  not  defeat  right  to   exclude 

Lease  of  entire  floor  excludes  exterior  walls 
around  common  ways,  but  does  not  permit  land- 
lord to  grant  use  to  another  for  advertising. 

(E)  Injuries  from  Danverow  or  Defeettve 
Condition* 

^168(2). (N.Y.8MP.)   Landlprd  not  liable   to 

}!^^^J?^  }^^iJ^.  S<>S?»  f'o°^  defect  in  prem- 

raS'b?'*f27^"  ^^^^'^  *  Kesteu- 


renewal 


«=>83(I)  (M.Y.Sup.)  No  privilege  of 
in  lease.— -Bernstein  v.  Smith.  t8D. 
«&=>92(l)  (N.Y.Sup.)  Agreement  to  give  ten- 
ant notice  before  sale  of  demised  premises  con- 
strued.—New  Atlantic  Garden  v.  Atlantic  Gar- 
den Realty  Corporation,  34. 

Landlord  cannot  be  compelled  under  lease  to 
sell  property  demised  to  tenant  on  sale  of  it 
and  other  property.— Id. 

<©=^92(3)  (N.Y.SUP.)  Option  to  buy  not  re- 
newed by  clause  in  lease  to  renew  on  same 
terms  and  conditions.— Masset  v.  Buh,  701. 

(D)  Termination. 
^:»95  (N.Y.)  Ordinarily,    covenant   to   vacate 
on  sale  and  notice  gives  right  to  grantee  to  end 
lease.— In  re  Loew^s  Buffalo  Theatres,  233  N. 
Y.  495,  135  N.  B.  862. 

Covenant  to  vacate  on  sale  after  three 
months'  notice  held  only  to  apply  to  sale  by 
lessors.- Id. 

Distinction  as  between  covenant  to  vacate 
on  sale  running  with  land  and  covenant  re- 
stricting termination  to  three  months'  period 
after  lessor  granted  premises.— Id. 
<&»II2(I)  (N.Y.Sup.)  Landlord  not  estopped 
to  sue  for  breach  of  covenant  against  sub- 
letting by  waiving  a  former  violation  thereof. 
-McCarter  v.  Davis.  688. 

(20) 


VIII.  RBNT  AND  ADVANCTBS. 

(A)  Rlsrl&ta  and  LlablUtlea. 

^184(2)   (N  Y.Siip.)  Lessee  bound  by  provi- 

sion  entitling  lessor  to  deduct  from  depout  de- 

^^SJo^«^?  J®1®^^£  ^^^  dispossession.— Cahn 
V.  503  Fifth  Ave.  Co..  786.  — ^/««" 

;^I95(2)  (N.Y.Ct.cf.)  Lessor  need  not  relet, 
on  lessee  s  abandonment  prior  to  expiration  of 
tern.- M.  L.  Improvement  Corporation  r.  State, 
loo.  ' 

Letter  authorizing  lessor  to  relet  abandoned 
premises  AeW  not  equivalent  to  defeasance 
ciause.'~~'lQ« 

^200(1 1/2)  (N.Y;Sup.)  Exclusion  of  evidence 
of  assessed  valuation  and  cost  of  maintenance 
Of  property  held  improper  on  issue  of  rea- 
sonableness  of   rent.— Luzzatto    r.   Goldstein. 

^2?0(l5/2)  (N.Y.SUP.)  Four  per  cent,  net 
rental  A-eW  too  small  for  use  of  premises  for 
a  boardine  house.— Muir  v,  Focacd.  459 
<&=>200(iy2)  (N.Y.8ttp.)  In  ascertiining  rental 
value,  landlord  must  state  operating  expenses 
for  the  year  last  past.— Alabama  Holding  Cor- 
poration V.  Conrey,  516. 

Where  landlord  fails  to  ffle  a  bill  of  particn- 
lars,  court  should  dismiss  action.— Id. 

f.u"urftoU  b^Sf.-?l  """^"^    ooiutiUte. 

Allowance  for  collection  and  management  in 
ascertaining   rental   value   held   improper.- Id. 

JiiVidence  held  insufficient  to  warrant  allow- 
ance for  depreciation.— Id. 

Expenses  under  rent  laws  not  conaidered  in 
ascertaining  rental  value.— Id. 
J=»200(l»/2)  (N.Y.8up.)  Order  increasing  rent 
held  erroneous.— Raphael  v.  Skluth.  628. 
«@=>200(|i/2)  (N.Y.Sup.)  Landlord  cannot  in- 
crease rent  of  tenant,  whose  tenancy  is  pro- 
tected by  reut  laws  of  1920,  without  30  davs' 
gotice  to  tenant,— A.  &  S.  Const.  Ck>.  v.  Brock, 

^'200(P/2)  (N.Y.SUP.)  Tenant  having  lease 
of  apartment  house,  remaining  in  possession 
of  certain  rooms  under  housing  Uiwbl  not 
holding  over  as  lessee  of  apartment  building— 
Herben  Realty  Corporation  r.  Brdtmafl^TSS. 
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^=s>200(fi/2)   (N.Y.8ap.)  Landlord  cfiimot   re- 
cover more  than  a  reasonable  rent  for  period 
covered  bj  the  housing  Iaws.~137  Bast  66th 
Street,  Inc..  v.  Iiawrence,  762, 
<S==>200(li/2)   (N.Y.Sup.)  To  increase  rent  one 
year's   operating  expenses  must  be  shown  as 
fact,  and  not  by  deduction.— Gold  Theatre  Cor- 
poration V.  Cher  von  sky,  852. 
^^200(|i/2)      (N.Y.Sup.)     Allowance  of  rent 
hel^  inadequate.^Foster  v.  Ranske,  854. 
«=s>200(P/2)   (N.Y.SUP.)  Landlord  I»el4l  entitled 
to  increase  of  $4  per  month  per  apartment,  in 
view  of  present  income  and  oonservatiTe  value. 
— Beitmeier  v.  Blair,  855. 

(D)  Aotlons. 

^=5>230(l)  (N.Y.Sup.)  Complaint  construed 
a»  setting  forth  a  daim  against  two  defend- 
ants as  statutory  tenants  for  reasonable  rent 
during  occupancy  and  a  cause  against  a  third 
for  rent  reserved  in  the  lease,  alleged  to  be 
reasonable.— 137  East  66th  Street,  Inc.,  y. 
Lawrence    762 

«=»233(3)  (N.Y.8up.)  Evidence  in  action  for 
rent  held  sufficient  to  go  to  jury  on  tenant's 
counterclaim  for  failure  to  give  possession. — 
Mansfield  v.  Fraser,  466. 

IX.  RB-KNTRY   AND   RESCOVBRT  OF  POS- 
SBSSIOIV  BY   LANDLORD. 

«=»278/2  [New,  vol.  1 1 A  Key-No.  Series] 

(N.Y.8ap.)  Landlords  held  not  entitled 
to  possession  of  rooms  used  for  business  pur- 
poses.—Bracken  v.  Hahn,  82. 
<$=»278/2  [New,  vol.  IIA  Key-No.  Series] 

(N.Y.Sup.)  Landlord  in  good  faith  want- 
ing apartment  for  personal  use  entitled  to  pos- 
session.— McFarland  v.   Kelly,   83. 
«=s>278i/2  [New,  vol.  HA  Key-No.  Series] 

(N7Y.Sup.)  Hold-over  tenant  may  set 
up  defense  of  unjust  rent.— Evelyn  Bealty  Cor- 
poration V.  Silverman,  853. 
#=»285(4)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  support  a  finding  of  waiver  of  cove- 
nant against  subletting.— McCarter  t.  Davis, 
688. 

LARCENY. 

U.  PROSBCUTIGN  AND   PUNISHBfBNT. 
(A)  Indictment   and   Information. 

^s>30(f)  (N.Y.QeB.Ses8.)  Indictment  must 
reasonably  describe  property  if  possible.— Peo- 
ple V.  Fishman,  887. 

(B)  B-rldenee. 

^=:»43  (N.Y.Geii.Sess.)  That  defendant  pro- 
posed conspiracy  to  cheat  officer  of  corpora- 
tfon  not  admissible  to  prove  theft  from  corpo- 
ration —People  V.  Fisbman,  887. 
-^=965  (N.Y.8up.)  Evidence  insufficient  to  es- 
tablish guilt.— People  v.  McCord*  107. 

LEASE. 

Bee  Landlord  and  Tenant 

.     LIBEL  AND  SLANDER 

T.   1VORD9    AND   ACTS   ACTIONABLB,   AND 
lilABlUTY  THHSRBSFOR. 

^=»5  (N.Y.Sap.)  Malice  inferable  from  falsity. 

— Pignatelli  v.  Sun  Printing  &  Publishing  Ass'n, 

759. 

^=»33  (N.Y.)  General  damages  are  presumed. 

—Bishop  V.  New  York  Times  Co.,  283  N.  Y. 

446,  135  N.  E.  845. 


II.    PRIVIIiBGICD    COUKMUNIOATIONS    AND 
MALICES   THKRESIN. 


&' 


.^=s>36  (N.Y.)  Tendency  to  restrict  absolute 
rivilege.— Pecuev.  West,  233  N.  Y.  316,  185 
\  E.  515. 

Communication  to  district  attorney  of  alleged 
crime  is  not  absolutely  privileged.— Id. 
^==>38(l)   (N.Y.)  Statements    in   judicial   pro- 
ceedings   are    absolutely   privileged.— Pecue    v. 
West.  233  N,  Y.  316.  135  N.  B.  515. 
^=^43  (N.Y.)  Information   of   crime   given   to 
district  attorney  is  quaUfiedly  privileged.— Pe- 
cue V.  West,  233  N.  Y.  316,  135  N.  B.  515. 
^=^51(1)   (N.Y.)   "Malice'*    in    communication 
qualifiedb^   privileged   includes   reckless   disre- 
gard of  righto.— Pecue  v.  West,  233  JN.  Y.  316, 
135  N.  B.  615. 

^=»5I(4)  (N.Y.)  Information  of  crime  aiven 
to  district  attorney  is  qualifiedly  privUegea  un- 
less  actuated  by  malice.— Pecue  v.  West,  238 
N.  Y.  316.  135  N.  B.  515. 


III.  JUSTIFICATION    AND    MITIGATION. 

«=»64  (N.Y.Snp.)  PubUcation  of  fact  that 
royal  son-in-law  quit  humble  work  not  libelous, 
if  true.— PlgnatelU  v.  Sun  Printing  &  Publishing 
Ass'n,  75&. 

IV.  ACTIONS. 

(B)  PavtieSy  Preliminary  Prooeedlnarsy  and 
PleadlnflT. 

^=»86(2)  (N.Y.Sup.)  In  absence  of  innuendo, 
only  meaning  appearing  to  casual  reader  con- 
sidered.—Pignatelli  V.  Sun  Printing  &  Publish- 
ing Ass'n,  759. 

^s>89(l)  (N.Y.)  General  damages  are  pre- 
sumed, but  speaal  damages  must  be  pleaded.— 
Bishop  V.  New  York  Times  CJo.,  283  N.  Y.  446, 
135  N.  B.  845. 

«s»a7  (N.YdSiip.)  Demurrer  admits  falsity  and 
maliciousness.— Pignatelli  v.  Sun  Printing  & 
Publishing  Aas'n,  759. 

(G)  BSTldenoe. 

<S=9l05(2)  (N.Y.)  Testimony  as  to  distress 
caused  by  repeating  remarks  overheard  by  wit- 
ness held  incompetent. — Bishop  v.  New  York 
Times  CJo.,  233  N.  Y.  446,  135  N.  B.  845. 
<8=>I07(I)  (N.Y.)  Evidence  of  effect  of  libel 
on  plaintiffs  child  held  not  to  show  avoidance 
by  child.— Bishop  v.  New  York  Times  Co.,  233 
N.  Y.  446,  135  N.  B.  845. 

Evidence  of  distress  caused  plaintifTs  child 
by  libel  is  inadmissible  to  show  resulting  dis- 
tress to  plaintiff.— Id. 

(K)   Trial,  Jadsment,  and  Re-vlevr. 

^=:»I23(8)  (N.YO_ Question  of  privflege  is  for 
jury.-Pecue  v.  West,  233  N.  Y.  316,  135  N. 
E.  515. 

LICENSES. 

I.  POR  OCCUPATIONS  AND  PRIVILEGES. 

^=9 14(1)  (N.Y.Sup.)  Use  of  automobiles, 
when  transporting  packages  and  bundles  to 
owner's  premises,  does  not  make  them  "com- 
mercial vehicles."— Zabriskie  v.  Law,  626. 

UENS, 

See   Attorney  and   Client,   ^=»182-190;    Me- 
chanics' Ueas. 

^SE»I6  (N.Y.Sttp.)  Are  lost  by  voluntary  sur- 
render of  chattel  to  owner.— Aapp  ▼.  Mabbett 
Motor  Oar  Co.,  200. 
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LIMITATION  OF  ACTIONS. 

I.  STATUTES   OF  lilMITATIOH. 

(A)  Nature,  Validity,  and  Constrnetton  In 

General.  * 

i8=»6(l)  (N.Y.)  Beviyal  by  statute  of  right  of 
action  already  barred  is  not  implied.— Hopkins 
V.  Lincoln  Trust  Co.,  233  N.  Y.  213,  135  N.  B. 
267. 

^=:»6(9)  (NaY.)  Amendment  relating  to  ac- 
tions for  fraud  does  not  revive  rights  already 
barred.— Hopkins  v.  Lincoln  Trust  Co.,  233  N. 
Y.  213,  135  N.  B.  267. 

(B)  Limitations   Applicable   to   Particular 

,  Actlonii. 

^s»37(2)  (N.Y.Sup.)  Amendment  held  applica- 
ble to  pending  action,  subsequently  changed  by 
stipulation  into  action  at  law.— Model  Building 
&  Loan  Ass'n  of  Mott  Haven  v.  Reeves,  383. 

II.   COMPUTATION  OF  PE2RIOD  OF 
lilUITATION.  ' 

(F)  Iflrnorance,  Mistake,  Tr.nst,  Fraud,  and 
Concealment   of   Caune   of  Action. 

^=»95(l)  (N.Y.Sup.)  Action  against  innocent 
members  of  firm  for  money  embezzled  by  de- 
faulting member  not  within  rule  applicable 
where  both  parties  ignorant  of  fraud.— Model 
Building  &  Loan  Ass'n  of  Mott  Haven  v. 
Reeves,  383. 

^==>100(7)  (N.Y.Sup.)  Cause  of  action  for  ac« 
counting  for  money  embezzled  did  not  accrue 
until  discovery  of  the  facts;  "action  in  equity 
based  on  fraud."— Model  Building  &  Loan  Ass'n 
of  Mott  Haven  v.  Reeves,  383. 

(H)    Commencement    of    Action    or    Other 
Proceedlnar. 

€ss>  130(1)  (N.Y^up,)  Statute  permitting  new 
action  after  expiration  of  statute  and  within 
one  year  after  termination  of  former  action 
held  not  applicable.— McGovern  v.  Curran,  21. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVERY  STABLE  AND  OARAGE 
KEEPERS. 

^s>2  (N.Y.Sup.)  Statute  giving  lien  to  garage 
keepers  must  be  strictly  construed. — Rapp  r. 
Mabbett  Motor  Car  Co.,  200. 
^=>8(1)  (N.Y.Sup.)  "Lawful  possession,"  giv- 
ing lien,  must  be  with  consent  or  acquiescence 
of  owner.— Rapp  v.  Mabbett  Motor  Oar  Co., 
200. 

<@=s>8(3)  (N.Y.Sup.)  Statutory  lien  of  i^arage 
keeper  does  not  authorize  forcible  retaking  of 
possession.— Rapp  v.  Mabbett  Motor  Car  Co., 
200. 

^=^8(4)  (N.Y.Sup.)  In  action  for  price,  find- 
ing on  counterclaim  for  repairs  to  automobile 
not  warranted  by  evidence.— Shaw  Auto  Sales 
Co.  V.  Tanzer,  861. 

LOST  INSTRUMENTS. 

^=>5  (N.Y.Sup.)  Surrogate  may  take  proof  of 
lost  instrument  appointing  executor. — In  re  Til- 
den's  Estate,  565. 

MANDAIVIUS. 

T.    NATVRE2    AND    GROrNDS    IN    aBNBRAI.. 

^s»3(l)  (N.Y.Sup.)  Absence  of  other  ade- 
quate remedy  necessary.— Durant  ▼.  Whedon, 
126. 
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«=»7  (N.Y.Sup.)  Granting  of  writ  discretion- 
ary with  court.— People  ex  rel.  East  Side  Har- 
lem Storekeepers'  Ass'n  v.  Hylan,  179. 
<@=»tO  (N.Y .Sup.)  Will  not  lie  to  compel  issu- 
ance of  warrant,  when  daim  doubtful  because 
of  rival  claimants.— Durant  v.  Whedon,  126. 

Party  seeking  writ  must  have  legal  right  to 
have  official  duty  performed. — ^Id. 
^=»I0  (N.Y.Sup.)  Writ  not  issued  to  compel 
compliance  with  letter  of  law,  in  disre^rd  of 
its  spirit.— People  ex  rel.  Bast  Side  Harlem 
Storekeepers'  Ass*n  v.  Hylan,  179. 

Municipal  authorities  not  required  by  man- 
damus to  remove  pushcart  market  from  middle 
of  street,  right  not  being  dear.— Id. 

II.  SUBJECTS  AND  P€RPOSBS  OF  REL.IEF. 

(B)    Aets   and   Proceedlnirii   of  Pnbllc   Olll- 
eers  and  Boardii  and  Mnnlclpalitie*. 

®=>87  (N.Y.Sup.)  Peremptory     writ    will     be 

? ranted  to  owners  of  suburban  Ford  car,  used 
or  private  purpo53es,  to  compel  its  registration. 
— Znbriskie  v.  Law.  626. 

^=»92  (N.Y.Sup.)  Will  issue  to  compel  board 
of  education  to  award  contract  to  lowest  bidder, 
as  statute  requires. — Arensmeyer-Wamodk- 
Zarndt,  Inc.,  v.  Wray,  398. 
^;=»IOI  (N.Y.Sup.)  Action  of  secretary  of  state 
and  comptroller  on  daim  for  publication  of 
Session  Laws  not  reviewable.— Durant  v.  Whe- 
don, 126. 

<@=>102(l)  (N.Y.Sup.)  WiU  not  issue,  unless 
there  is  a  dear  legal  right— Durant  v,  Whedon, 
126.  . 

III.  JURISDICTION^   PROCBBDINGS,      AND 

RtelilEF. 

C==>I80  (N.Y.Sup.)  Peremptory  writ  issues  in 
first  instance,  where  there  is  no  disputed  fact. 
— Arensmeyer-Wamock-Zamdt.,  Inc.,  v,  Wray, 
398. 

^salS/O)  (N.Y.)  On  appeal  from  peremptory 
writ,  defendant's  statements  are  taken  as  true. 
—People  ex  rel.  Kehoe  v.  Leo,  233  N.  Y.  173, 
185  N.  E.  234. 

MARRIAGE. 

See  Divorce;   Husband  and  Wife. 

<S=»58(7)  (N.Y.Sup.)  A  wife  who  had  been  in- 
duced to  marry  husband  by  false  representa- 
tions that  he  was  not  addicted  to  the  use  of 
drugs  held  entitled  to  annulment  of  marriage. 
— OxJonnell  v.  O'Connell.  265. 

MASTER  AND  SERVANT. 

I.   THB   RBLATION. 
(A)   Creation  and   Rziatenee. 

^=»3(2)  (N.Y.Sup.)  Party  authorizing  tiring 
by  agency  held  not  liable  on  contract— Schon  v. 
Messer,  245. 

(C)   Termination  and  DlsdtarKo. 

^=»22  (N.Y.Sup.)  Agreement  with  employers' 
association  field  not  abrogated  by  subsequent 
agreements.— Schlesinger  v.  Quinto,  401. 
^=935  (N.Y.Sup.)  Action  at  law  remedy  for 
breach  of  contract.— Keep  v.  Pacific  Develop- 
ment Corporation,  605. 

<$=s>40(3)  (N.Y .Sup.)  Finding  of  performance 
of  duties  warranted.— Farquhar  ▼.  American 
Code  Co.,  492. 

<&s>4l(l)  (N.Y.Sup.)  Measure  of  damage  for 
breach  of  contract  stated.— Meinhart  v.  Con- 
tresta,  693. 

<g»4IX6)(N.Y.Sap.)  Verdict  for  damages  for 
breach  of  contract  warranted. — Farquhar  T. 
American  (3ode  Co.,  492. 
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II.  SBRVICSB   AND  -OOMPBIVSATION. 
(A)  Perfonn»nee  of  Ser^leea* 

^=»59  (N.Y.Sup.)  Changed  conditioDB,  crekt- 
ing  hardship,  held  not  to  relieve  from  contract 
obligations.— Schlesinger  ▼.  Qninto,  401. 
<S=»60  (N.Y.Sup.)  Employees  may  not  take 
list  of  former  employer's  cu8tomer8.^Sbeyer8 
Ice  Cream  Co.  v.  Folar  Products  Co.,  44. 

III.   BIA9TS1R»8   LIABII«ITT   FOR   INJURIIBS 
TO   SBRVANT. 

(B)   TooUy  MacUnery,  AppliftnceSf  and 
Places  for  'Worls.. 

(&=d|24(4)  (N.Y.Sup.)  Duty  to  ascertain  lat- 
ent defects  in  vessel  held  not  on  stevedore.— 
Groonstad  v.  Robbins  Dry  Dock  &  liepair  Co., 
675. 

<H>   Actions. 

^=»270(7)  (N.Y.)  Evidence  of  changes  subse- 
quent to  accident  held  inadmissible.— Cahill  v. 
Kleinberg,  233  N.  Y.  255,  135  N.  B.  323. 
^=»28l(7)  (N.Y.Sup.)  Verdict  acquitting  serv- 
ant of  contributory  negligence  in  falling  into 
hatchway  held  contrary  to  evidence.— Johnson 
V.  Indies  Nav.  Co.,  641. 

«=>286(24)  (N.Y.Siip.)  Negligence  of  employ- 
ing stevedore  in  failing  to  inspect  ringbolt  held 
for  jury.— <3roonstad  v.  Bobbins  Dry  Dock  & 
Repair  Co.,  675. 

TV,  lilABILITlBS  FOR  Ilf  JVRIBS  TO 
THIRD  PBR80NS. 

(A)  Acts  or  Omisnlonn  of  Serr-ant. 

^=>301(1)  (N.Y.Sup.)  Automobile  owner's  son 
held  not  agent  of  father  in  driving.— Kohlmeier 
V.  Allen,  597. 

<d=s>301(l)  (N.Y.Sup.)  Father  held  not  Uable 
for  negligence  of  son.  driving  brother's  auto- 
mobile.—Doersam  V.  Osmalek,  872. 
C::=»30l(4)  (N.Y.Mun.Ct.)  Test  of  relation  with 
third  person  stated.— Blasi  v.  Western  Union 
Telegraph  Co.,  429. 

Messenger  boy  furnished  by  telegraph  com- 
pany to  deliver  parcel  held  servant  of  person 
requesting  service. — Id. 

^s»302(6)  (N.Y.)  Employer  not  liable  for 
diauffeur's  negligence  while  using  car  for  his 
own  purpose.— Der  Ohannessian  v.  Elliott,  233 
N.  Y.  826,  135  N.  B.  518. 

(C)  Aetlonn. 

^s»332(2)  (N.Y.)  Bcope  of  employment  of 
chauffeur  held  for  court—Der  Ohannessian  v. 
ElUott,  233  N.  Y.  326,  136  N.  B.  518. 

in.     "WORKMBN'S     COMPBIVSATION     ACTS. 

(A)   Nature  and  Grounds  of  Master's   I^la* 
bllitr* 

^s»375(2)  (N.Y.8up.)  Injury  on  way  to  work 
held  not  within  Compensation  Law.— Scanlon 
v.  Herald  C©.,  663. 

(B)  Compensation. 

^=9388  (N.Y.)  Allowance  to  state  treasurer 
authorized  by  CJompensation  Law.— State 
Treasurer  v.  West  Side  Trucking  Co..  233  N. 
Y.  202.  136  N.  E.  244. 

(O  Proceedlngrs* 
^i=>398  (N.Y.)  Compensation  claim  barred  by 
limitation  unless   waived.— State  Treasurer  ▼. 
West  Side  Trucking  Co.,  233  N.  Y.  202,  135 
N.  B.  214. 

^B=»403  (N.Y.)  Burden  on  employer  and  com- 
pensation Insurer  to  defeat  award  to  state 
treasurer.— State  Treasurer  v.  West  Side 
Trucking  Co.,  233  N.  Y.  202,  136  N.  B.  244. 


^s»405(5)  (N.Y.)  Hearsay  evidence  insnffi* 
cient  to  establish  existence,  of  dependent  with- 
in Compensation  Law.— State  Treasurer  v. 
West  Side  Trucking  Co.,  233  N.  Y.  202,  136 
N.  E.  244. 

^=»417(4)  (N.Y.)  New  objection  on  appeal 
from  award  to  state  treasurer  under  Compensa- 
tion Law  not  permissible.— State  Treasurer  v. 
West  Side  Trucking  Co.,  233  N.  Y.  202,  136 
N.  B.  244. 

MECHANICS'  LIENS. 

m.  PROCBBDINGS  TO   PERFECT. 

<®=>I32(I)  (N.Y.)  Notice  of  lien  not  filed  be- 
fore owner's  default.--Cumming8  v.  Broadway- 
94th  Street  Realty  Co.,  233  N.  Y.  407,  135  N. 
E.  832. 


VI. 


DTAIVBR,  DI8CHARGB,  RBLBASB, 
AND   SATISFACTION. 


(A)  m^alTer.of  Rlffl&t  to  Uen. 

<$s»207  (N.Y.) Agreement  not  to  file  lien  bind- 
ing.—Cummings  V.  Broadway-94th  Street 
Realty  Co.,  233  N,  Y.  407,  135  N.  B.  832. 

▼II.  BNFORCBBIBNT. 

<$=»27I(I2)  (N.Y.Sap.)  Ck>mplalnt  to  foredose 
lien  for  materials  held  sufficient,  without  allega- 
tion of  indebtedness  of  owner  to  contractor. — 
Ranieri  v.  Brandenburg,  616. 
^=s»303(2)  (N.Y.)  Personal  judgment  awarded, 
though  lien  not  enforceable.— Cummings  ▼. 
Broadway-94th  Street  Realty  (3o.,  233  N.  Y. 
407,  135  N.  B.  832. 

MORTGAGES. 

VL  TRANSFER  OF  PROPERTY  MORT- 

QAGBD  OR  OP  BaUITY  OF 

REDEMPTION. 

<so283(l)  ^N.Y.)  Vendee  assuming  mortgage 
becomes  principal  debtor.— Woodruff  v.  Ger- 
mansky,  233  N.  Y.  365,  136  N.  E.  601. 

X.  FORECLOSVRB  BT  ACTION. 
(B)  Rlffbt  to  Foreclose  and  Defenvea. 

^401(3)  (N.Y.Sup.)  Mortgagee  held  not  re- 
quired to  await  insolvency  of  mortgagor  be- 
fore foreclosing  mortgage  for  nonpayment  of 
tax.— Roder  v.  Pacht  241. 
«s>40l(4)  (N.Y.Sup.)  Presentation  of  o^cial 
tax  bill  held  sufficient  notice  and  demand  for 
payment  under  mortgage  making  principal  due 
on  nonpayment  of  taxes  on  notice  and  demand. 
— Rodler  v.  Pacht,  241. 

(G)  Injnnetlon  and  Receiver. 

^=»47l  (N.Y.8up.)  Tenant  under  lease  subse- 
quent to  mortgage  held  liable  to  receiver  for 
rental  during  receivership. — Olive  v.  Levy,  88. 
^=s>473  (N.Y.Sup.)  Order  directing  lessees  of 
mortgaged  property  to  pay  rental  to  receiver 
held  proper  practice.— Olive  v.  Levy,  88. 

MUNICIPAL  CORPORATIONS. 

See  Schools  and  School  Districts;  Street  Rail* 
roads. 

IV.  PROCEEDINGS    OF    COUNCIL    OR 
OTHBR   GOVBRNINp   BODY. 

(B)   Ordlnnncea  and  By-Ijaiprs   In  General  1. 

«=»lll(4)  (N.Y.Sup.)  Invalid  portion  of  ordi- 
nance which  can  be  separated  from  constitu- 
tional portions  will  not  invalidate  constitution- 
al portions.— Oppenheim  Apparel  Corporation 
▼.  Cruise,  18a 
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V*  OFFICBRS,    AGBINTS,    AND    BMPLOY^S. 

(B)   Municipal     Departmentii    and     Oltleer* 
Tbereoff. 

^=9189(1)  (N.Y.)  Gofmmand  of  officer  to  stop 
should  be  obeyed.— People  t.  Guadagnino,  233 
N.  Y.  844,  135  N.  B.  5§4. 
(9s>l9l  (N.Y.Sup.)  Board  of  health  of  Lock- 
port  to  be  appointed  accordincr  to  Public  Health 
Law.— Moll  V.  City  of  Lockport,  250. 

Municipal  board  of  health  held  to  have  been 
legally  appointed  by  common  council.-- Id. 

(P)  Asents  and  Bniployes. 

^=9217(4)  (N.Y.)  Betumed  soldier  whose  for- 
mer position  has  been  abolished  is  not  entitled 
to  discharge  of  others  to  create  position.— Peo- 
ple ex  rel.  Kehoe  v.  Leo,  233  N.  Y.  173,  135  N. 
£2.   234. 

^218(6)  (N.Y.)  Omission  of  appropriation 
for  employee  on  leave  without  pay  does  not 
abolish  position.— People  ex  rel.  Kehoe  ▼.  Leo, 
233  N.  Y.  178,  136  N.  B.  234. 

Letter  to  civil  service  commission  held  not  to 
show  position  was  abolished.— Id. 
^s»2l8(M)  (N.Y.)  Statute  for  reinstatement 
of  employees  who  had  entered  military  service 
should  be  fairly  interpreted.— People  ex  rel. 
Kehoe  t.  Leo,  233  N.  Y.  173,  135  N.  B.  234. 

IX.  PUBLIC  IMPROVBMSNTS. 
(C)   Contractu. 

<8:=»352  (N.Y.Sup.)  Plaintiff  held  entitled  to  in- 
junction against  interfereuce  with  its  use  un- 
der contract  of  the  city's  docks  for  unloading 
scows.— Fradus  Contracting  Oo.  v.  Taylor,  286. 
<S=^373(7)  (N.Y.Sup.)  Surety  not  liable  on 
lien,  invalid  because  of  delay  in  prosecution.— 
Simonelli  v.  A.  L.  Guidone  &  Son,  104. 

(O)  Assesiimenta  for  Beneflts,  find  Special 
Taxev. 

^s!>4S9  (N.Y.)  Test  as  to  whether  land  has 
been  benefitea  by  a  particular  improvement 
stated.— In  re  City  of  New  York,  z33  N.  Y. 
387,  136  N.  E.  825. 

Land  may  be  held  under  such  a  restricted 
title  that  a  local  improvement  is  of  less  advan- 
tage to  it  than  to  other  land  of  equal  size  own- 
ed in  fee  simple  absolute.— Id. 
^=>495  (N.Y.)  Extent  of  benefit  to  land  from 
improvement  is  for  commissioners,  unless  court 
can  say  that  as  a  matter  of  law  the  value  of 
the  property  is  not  increased.— In  re  City  of 
New  York,  533  N.  Y.  387,  135  N.  E.  825. 

Report  of  street  opening  commissioners  as 
to  benefit  to  land  being  used  as  railroad  yard 
held  conclusive.— Id. 

X«    POLICB    POWBR    AHD    RBOULATIONS. 

(A)    DelevatloB,    Extent*   and    Bxerdse    of 
Ponver. 

^=s»601   (N.Y.)  Statute  requiring  "banisters  and 
railings"  held  not  to  requirb  handrail  on  base- 
ment stairway  inclosed  by  solid  walls.— Cahill 
V.  Kleinberg,  233  N.  Y.  255,  135  N.  E.  323. 
^=»eO\    (N/ir.Sup.)  Test  as  to  whether  insti- 
tution is  a  correctional  institution,  within  dty 
planning  rules,    stated.— City  of   Kochester  v. 
Rochester  Girls*  Home,  236. 
^=9602  (N.Y.Sup.')  Ordinances    prohibiting   il- 
luminated signs  except  on  theaters  and  amuse- 
ment places  in  certain  locality  held  not  void  as 
being     unconstitutional.— Oppenheim     Apparel 
Corporation  v.  Cruise,  183. 
^=^603  (N.Y.)  Fire   commissioner    authorized 
to    require    kalameined    window    frames,    and 
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sashes  and  wired  glass.— People  y.  One  Hun- 
dred and  Thirty-One  Boerum  St.  Co.,  233  K. 
Y.  268.  135  N.  B.  327. 

Metal  or  kalameined  window  frames  and 
sashes  and  wired  glass  not  "structural  chang- 
es" which  fire  commissioner  could  not  order. 
-Id. 

^=9626  (N.Y.8ap.)  Ordinances  excluding  iDu- 
minated  signs  from  certain  locality  held  not 
void  as  discriminatory  against  persons  therein. 
—Oppenheim  Apparel  Corporation  y.  Cruise, 
183. 


XI.  17SB   AND  RBGULATIOIV  OF  PCnSI^IC 
PLACBS,  PROPBRTY,  AND  'WORKS. 

(A)  Street*  and  Other  Public  "Ways. 

^=»661(l)  (N.Y.8ap.)  Ordinarily  cannot  au- 
thorize obstructions  in  streets.— People  ex  reL 
East  Side  Harlem  Storekeepers'  Ass'n  y.  Hy- 
Ian,  179. 

^=»668  (N.Y.)  Abutting  owner  cannot  con- 
struct vault  under  streets  without  permit. — In 
re  Low,  233  N.  Y.  334,  135  N.  B.  KL 

Owner  of  fee  cannot  construct  vault  under 
streets  without  permit. — Id. 
^=:»682(3)  (N.Y.)  City  can  grant  only  tempo- 
rary license  for  vaults  under  its  streets. — ^In  re 
Low.  233  N.  Y.  3.34,  135  N,  B.  521. 
^=>690  (N.Y.)  Permit  to  construct  vault  under 
street  can  be  revoked  for  public  purpose  other 
than  street  use.— In  re  Low,  233  N.  Y.  334,  135 
N.  E.  521. 

<g=»69l  (N.Y.SUP.)  Any  obstruction  in  street 
nuisance,  unless  authorized.— Marx  y.  Edison 
Electric  Illuminating  Co.  of  Brooklyn,  807. 
<g=»702  (N.Y.)  "Park"  bounded  by  separate 
streets  held  not  a  "parkway'*  within  statute  re- 
quiring vehicles  to  keep  to  the  right— Kupelian 
y.  Andrews,  283  N.  Y.  278,  135  N.  B.  602. 

"Park"  and  "parkway,"  as  applied  to  tra^c 
law,  distinguished. — Id. 

€=9703(1)  (N.Y.)  Traffic  laws  should  not  be 
given  an  interpretation  placing  an  unnatural 
and  unjustifiable  burden  upon  travel.— Kupelian 
V.  Andrews,  233  N.  Y.  278.  135  N.  E.  502. 
€=»703(f)  (N.Y.)  Duty  of  driver  on  leaving 
motor  vehicle  standing  in  the  street  defined.— 
Maloney  v.  Kaplan,  233  N.  Y,  426,  135  N.  E. 
838. 

<©=>705(ll)  (N.Y.)  Driver  of  motor  yehide. 
who  stops  it  securely,  not  charged  with  willful 
starting  by  others.— Maloney  v.  Kaplan,  233  X. 
Y.  426,  136  N.  B.  838. 

Driver  of  motor  vehicle  liable  for  injury  re* 
suiting  from  negligence  in  leaving  it  insecure  in 
street,  though  other  act  intervened. — Id. 

Driver,  who  left  auto  truck  unattended,  not 
liable  for  accident  caused  by  new  and  unex- 
pected cause.~-~Id. 

^=>706(3)  (N.Y.)  Burden  to  show  negligence, 
and  that  it  caused  accident,  held  on  plaintiff.— 
Maloney  v.  Kaplan,  233  N.  Y.  426,  135  N.  E. 

QQO 

^706(3)  (N.Y.Sup.)  Plaintiffs  testimony 
held  to  put  defendant  on  proof  to  explain  run- 
ning away  of  horse,  damaging  plaintiff's  car.— 
Foley  V.  City  of  New  York,  98. 
^s»706(5)  (N.Y.8up.)  In  action  for  personal 
injuries  resulting  from  the  moving  of  defend- 
ant's truck,  evidence  held  to  support  verdict  for 
plaintiff.— Teich  v.  Ruppert,  645. 
«s>706(6>  (N.Y.)  Negligence  and  proximate 
cause  properly  for  jury  on  conflicting  evidence. 
-Maloney  v.  Kaplan,  &3  N.  Y.  426,  135  N.  B. 
838 

^706(6)  (N.Y.Sup.)  In  action  for  injuries 
to  pedestrian,  defendant's  negligence  hHd  for 
jury.— Hershkowits  y«  Moton  lUalty  C<k«  806. 
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^=>706(7)  (N.Y^up.)  Not  contributory  neg- 
ligence as  matter  of  law  to  stand  in  gutter  of 
street.— ^Hershkowitz  v.  Moton  Realty  Co.,  806. 
<9=s>706(7)  (N.Y.Sup.)  Whether  automobUe 
driver  was  negMgent  in  not  looking  along  in- 
tersecting street  until  almost  at  center  of  in- 
tersGction  held  for  jury.-~I>oer6am  v.  Osmalek, 
872. 

€=>706(8)  (N.Y.)^Error  not  to  submit  defi- 
nite standard  of  care  to  jury  of  one  leavine 
auto  truck  in  8tre6t.--Maloney  v.  Kaplan,  233 
N.  T.  426.  135  N,  E3.  838. 
^=:9706(8)  (N.Y.Sup.)  In  action  for  personal 
injuries,  objections  to  instruction  that  jury 
might  find  negligence  from  lack  of  a  lock  on 
truck  switch  box  held  untenable.— Teich  t.  Bup- 
pert,  645. 

(C>  Public  BuUdlnarsr  Parka,  and  Other 
Public  Places  and  Property. 

<@=»72l(l)  (N.Y.)  "Park"  and  "parkway,"  as 
applied  to  traflSc  law,  di8tinguished.--Kupelian 
V.  Andrews,  233  N.  Y,  278,  185  N.  B.  602. 

XII.  TORTS. 

(C)  Defects  or  Obatruotlona  la  Streets  and 
Otber  Public  l^ays. 

^=>808(3)  {N.Y.SUP.)  Owners  of  premises 
Tield  liable  for  injury  from  unauthorized  coal 
hole  in  sidewalk.— Dietze  v.  Frank  Hillman 
Bealty  Co.,  412L 

XIII.   FISCAI^  MAIVAGEMBNT,  PUBLIC 

DS3BT»  8S30URITIBS,  AND  TAX- 

ATION. 

(A)  Po'w-er  to  Incur  Indebtedness  and  Bx- 

pendltnres. 

«?»870  (N.Y.8ttp.)  Village  organlied  under 
General  Village  Law  field  not  empowered  to 
borrow  money  to  .pay  special  policemen.-^ 
Kathan  ▼.  Jones,  734. 

(B)  Adnklnlstratlon   In  General,  Approyrl* 
ations.    Warrants    and    Payment. 

«=»894  (N.Y.Supw)  City's  appropriation  to 
public  library  held  an  appropriation  in  gross 
disbursable  in  accordance  with  judgment  of  li- 
brary board  of  directors.— Brooklyn  Public  Li- 
brary T.  Craig,  715. 

(B)   RlflTbts   aind   Remedies   of   TaxpaFers. 

«s>993(l)  (N.Y.8up.)  Courts  cannot  disre- 
gard requirements,  and  limitations  of  statutes 
governing  borrowing  and  expenditures  of  pub- 
lic funds.—Katfaan  t.  Jones,  734. 

MURDER. 

See  Homicide. 

NAVIGABLE  WATERS. 

See  Canals;   Wharves. 

I.  RIGHT9  OF  PI7BI.IC. 

<S=»I(3)  (N.Y.Ct.CI.)  NaviMbiUty  is  not  af- 
fected by  existence  of  rapids  or  falls  at  certain 
points.—Waterloo  Woolen  Mfg.  Co.  v.  State, 
155. 

<&=»7  (N.Y.Ct.CI.)  State  had  authority  to  im- 
prove Seneca  Outlet—Waterloo  Woolen  Mfg. 
Co.  v.  State*  155. 

NEGLIGENCE. 

See  Master  and  Servant,  ^=s»124-332;  Munici- 
pal Corporations,  ^=»806;  Railroads,  ^=9 
324-327. 


I.  ACTS    OR   OMISSIOHS    CONSTITCTINO 
HBGIilGBNCB. 

(A)  Personal  Oondact  in  General. 

<d=s>2  (N.Y.)  Elements  of  duty  stated.'MJlan- 
zer  V.  Shepard,  233  N.  Y.  236.  135  N.  E.  275. 

(C)  Condition  and  Use  of  liand,  Bnlldlnffs, 
and  , Other  Strnetnres. 

«&=>32(2)  (N.Y.SMP.)  Assistant  of  janitress  of 
apartment  building  held  an  invitee  of  owner.— 
Marino  v.  Farrell,  356. 

ni.  CONTRIBUTORY  TfESGLIGBNCB. 

(C)  laipnteA  BfesUffence. 

<d=»89(l)   (N.Y.Siip.)  Negligence  of  captain  of 

lighter  held  not  imputable  to  a  shipper;    joint 

enterprise.— Schlomowitz  v.  Lehigh  Valley  R. 

•'  IV.  ACTIONS, 

(B)  Bvldence. 

<e=»l2l(l)  (N.Y.)  "Res  Ipsa  loquitur"  defined. 
—Plumb-  V.  Richmond  Light  &  R.  Co.,  233  N. 
Y.  285,  135  N.  E.  504. 

Surrounding  circumstances  within  rule  of  res 
ipsa  lo<^uitur  defined.— Id. 

Doctrine  of  res  ipsa  loquitur  does  not  shift 
burden  of  proof.— Id. 

(C)  Trial,    Jndvment,    and   ReTtew. 

^=:>136(28)  (N.Y.)  Contributory  negligence  of 
automobile  owner  attempting  to  protect  bis 
machine  held  for  jury.— Wardrop  v.  Santi  Mov- 
ing &  Express  Co.,  283  N.  Y.  227,  135  N.  B. 


ing  < 
272. 


NEGOTIABLE.  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

II.   GROUNDS. 
(O)    Rnllnirs    and    Instmctlons    at    Trial. 

<S=»38  (N.Y.Sup.)  Granted  for  error  in  allow- 
ing one  tenant  m  common  to  recover  entire 
damage  for  trespass.— Mastrofrancisco  v.  Mo* 
hawk  Gas  Go.,  486. 

(D)   Dls^aaltfloatlon   or   Miseondaet  of  o« 
Affeotlnsr  Jarr* 

«=s>42(2)  (N.Y.Sup.)  Juror's  failure  to  inform 
counsel  that  father  had  been  injured  in  rail- 
road accident  held  concealment*  constituting 
ground  for  setting  aside  Terdict.— Knice  T. 
Hedges,  657. 

rH)  IVewly  Dlseoirered  Bvldenee. 

<@==>I08(3)  (N.Y.Sup.)  Newl7  discovered  evi- 
dence held  sufficient  to  require  the  granting  of 
a  new  trial.— Levey  v.  Anker,  d7» 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NUISANCE. 

I.  FRIVATB  NUISANOBfl. 

(A)  Nature  of  Iniary.  and  Llal»llltr  Tliere- 
xor. 

#»3(l)^  (N.Y.)  Whether  use  of  premises  is 
prejudicial  to  others  depends  on  circumstances. 
— Slattery  v.  Herbstone  Realty  Co.,  233  N.  Y. 
420,  135  N.  B.  836. 

<®==>3(3)  (N.Y.Sup.)  Vocal  studio  not  a  nui- 
sance per  ae.— Tonnelle  v.  Hayes,  181. 
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«=>7  (N.Y.)'  Projecting  valve  on  water  pipe  in 
apartment  house  basement  held  not  a  nuisance. 
— Slaitery  v.  Kerbstone  Realty  Co.,  233  N.  Y. 
420,  195  N.  E.  836. 


II.  PUBLIC   NUI9ANCB8. 
(A)  Nnture  of  Injnry,  and  Liability  Tliere- 

^=^M  (N.Y.Ct.CI.)  Prosecution  of  public  work 
does  not  authorize  maintenance  of  public  nui- 
sance.—Waterloo  Woolen  Mfg.  Co.  v.  SUte, 
155. 

OFEIGEBS. 

See  Justices  of  the  Peace;  Receivers. 

PARENT  AND  CHILD. 

^=;>2(2)  (N.Y.Sup.)  Each  parent  has  equal 
right  to  custody  of  infant  children.— Haskell 
V.  llaskeU.  28. 

^i=>3(l)  (N.Y.Sap.)  Father  liable  for  mainte- 
nance and  support  of  minor  children.— Haskell 
V.  Haskell.  28. 

Husband  liable  for  child's  necessaries,  where 
he  deserted  and  refused  to  support  wife  and 
child.— Id. 

Husband  not  liable  to  wife  for  child's  support, 
where  she  refuses  him  custody  of  child. — Id. 

Where  child  voluntarily  abandoned  home,  par- 
ent not  liable  for  support.— Id. 

Relatives,  voluntarily  supporting  child,  and 
not  demanding  that  parents  take  child  back, 
cannot  rtcover  for  support.— Id. 

Where  parents  separated,  and  mother,  with 
father/s  consent,  took  children,  he  was  liable 
for  their  necessaries.— Id. 

Where  parents  separated,  and  wife  refused  to 
abide  by  agreement  and  let  husband  have  child, 
husband  not  liable  for  child's  support.— Id. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific  top- 
ics. 

n.  DBFBNDANTS. 

<B)   Joinder. 

^=»29  (N.Y.Sup.)  Comptroller  not  necessary 
party  to  suit  to  deternune  ownership  of  bal- 
ance due  from  the  state.- Durant  v.  Whedoxx* 
126. 

IV.  DKSIGNATIOlf  AlfD  DESCRIPTION. 

^=:»69  (N.Y.8up.)  In  stockholder's  complaint 
individually  and  on  behalf  of  all  stockholders 
for  fraud  of  directors,  "individually"  disre- 
garded as  descriptio  personee.— Security  Trust 
Co.  of  Rochester  v.  Pritchard,  486. 

PARTITION. 

n.   ACTIONS     FOR     PARTITION. 
(B)  Proceedinara  and  Relief. 

^=sAB  (N.Y.Co.Ct.)  Mere  creditor  is  not  eligi- 
ble as  party  plaintiff  by  substitution  on  plain- 
tiff's death  without  heirs  in  partition  suit. — 
Zalewski  v.  Zalewski,  324. 

Interlocutory  judgment  is  final,  and  on  plain- 
tiff's death  between  entry  of  judgment  and  sale 
substitution  of  new  party  is  unnecessary. — Id. 

(26) 


PARTNERSHIP. 

III.   UVTUAL   RIGHTS,   DUTIES,   AND   lOA- 

BIIilTIKS  OF   PARTNERS. 

(A)   Firm  Property-  and  Bnainesv. 

^=s>76  (N.Y.Sup.)  Fraud  of  partners  as  to 
widow  of  deceased  partner  held  not  shown.— 
Meyer  v.  Meyer,  718, 

V.  RBTIRBMBNT  AND  ADMISSION  OF 
PARTNBRS. 

^s»239(5)  (N.Y.Sup.)  Where  continuing  part- 
ner takes  over  assets  and  assumes  firm  lia- 
bilities retiring  partner  becomes  surety  for  its 
obligations,  and  creditor  with  notice  mast  re- 
spect relation.— Drake  v.  Hodgson,  874. 

Retiring  partner  may  be  released  from  liabil- 
ity for  firm  s  indebtedness  by  a  novation. — Id. 

Retiring  partner  held,  on  facts  pleaded,  to  be 
released  from  liability  to  creditor  for  a  vala- 
able  consideration.— Id. 

VI.    DEATH    OF    PARTNER,   AND   SURVIT- 
ING  PARTB(^RS. 

<®=>249  (N.Y.8up.)  Surviving     partners     have 
legal  title,  but  hold  in  trust  to  wind  np  affairs. 
— Meyer  v.  Meyer,  718,    • 
Surviving  partners  bound  to  utmost  fairness. 

(©=5255(4)  (N.Y.Sup.)  Rights  of  estete  of  de- 
ceased partner,  where  surviving  partners  con- 
tinue business.— Meyer  v.  Meyer,  718. 

Representative  of  deceased  partner  held  en- 
titled to  cancellation  of  agreement  with  surviv- 
ing partners  on  ground  of  technical  fraud. — ^Id. 

Amount  to  which  deceased  partner's  estate 
is  entitled  out  of  pr6fits  earned  after  death.— Id. 

VII.  DISSOLUTION,    SBTTi^BMENT,  AND 
ACCOUNTING. 

(B)  Riffhtft,  Powers,   and  Unbilities  mfter 
DisBolntlon. 

<@=»290  (N.Y.Sap.)  Liability  of  withdrawing 
partner  to  creditors  selling  goods  to  firm  with- 
out notice  of  dissolution  determined.— Kersch 
V.  Machover,  239. 

<9=s>296(3)  (N.Y.Sap.)  Eyvidence  held  insuffi- 
cient to  show  effective  notice  of  diseolution.— 
Kersch  v.  Machover,  239. 

PAYMENT. 

See  Subrogation. 

I.  REQUISITES  AND   SUFFICIENCT. 

^=»I7  (N.Y.Sup.)  Rule  that  action  may  be  ei- 
ther on  indebtedness  or  obligation  given  in 
payment  held  inapplicable,  where  bill  of  ex- 
change is  purchased.— Richard  v.  Connecticut 
Electric  Mfg.  Co.,  497. 

V.  RECOVERY  OF  PATBIBNTS. 

€=989(4)  (N.Y.Sup.)  Complaint  to  recover 
payment,  alleged  as  made  under  duress,  held  to 
state  cause  of  action.— Kalbfleisch  v.  AJoderson, 
692. 

PERPETUITIES. 

(^=96 (2)    (N.Y.Supu)  Trust  to  pay  over  rents 

for  life  of  beneficiaries  until  death  of  survivor 
valid.— Mann- Vynne  v.  Equitable  Trust  Co.  of 
Now  York,  50. 

<@=>9(6}  (N.Y.Sup.)  Accumulations  for  pay- 
ment of  mortgage  and  other  indebtedness  Jtcld 
invalid.— Mann- Vynne  v.  Equitable  Trust  Co.  of 
New  York   50. 

<^=>9{7)  (N.Y .Sup.)  t^rovisions  for  accumula- 
tion held  to  invalidate  entire  trust.— Mann- 
Vynne  v.  Equitable  Trust  Co.  of  New  York,  sa 
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PLK4DING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  Tarious  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  ALLEGATIONS  IN  GBNBRAIi. 

^=»8(2)  (N.Y.Sup.)  Allegation  that  decedent 
died  intestate  held  mere  conclusion  of  law.— 
Velsor  V.  Freeman,  191, 

^=>8(3)  (N.Y.Sup.)  Allegation  as  to  termina- 
tion of  the  interest  of  a  partner  h^ld  a  conclu- 
sion.—Sparber  v.  Spot  Delivery  Garment  Co.. 
92.  • 

<d=s>20  (N.Y.Sa|».)  Alteritativ^  allegations  re- 
sult in  no  allegation.— Cohn  v.  Graber,  233. 
<3=»36(2)  (N.Y.SHP.)  Payee,  suing  maker  and 
indorser  on  individual  liability,  could  not  avoid 
usury  on  theory  that  loan  was  in  fact  made 
to  a  corporation.— Harris  t.  Baklns,  187. 

n.  DBCIiARATION,    COMPLAINT,    PBTI- 
TION,   OR   STATBMBNT. 

^=s>48  (N.Y.Sap.)  Law  applicable  need  not  be 
referred  to.— Kent  v.  Erie  R.  Co.,  629. 

To  establish  cause,  all  sustaining  grounds  maS 
be  stated.— Id. 

^=:y4S  (N.Y^uii.)  Betting  forth  facts  sufficient 
for  some  equitable  remedy  ik  sufficient.-— Blakes- 
lee  V.  Sottile,  752. 

m.  PLBA  OR  ANSWBR,  CROSS-COM- 
PLAINT. AND   AFFIDAVIT 
OF  DBFBNSB. 

(O  Traverses  or  Denials  and  Admlsslenv. 

^=9|29(2)  (N.Y.$up.)  Where  answer  does  not 
allege  adequate  remedy  at  law,  defendant  pre- 
sumed to  have  accepted  equitable  issue.— Far- 
rington  v.  Ste^l  Co.  of  America,  537. 


IV. 


RBPI^ICATION    OR    RBPL.Y    AND 
SBIIUBNT  PliBADINGS. 


SUB- 


^=s>167  (N.Y.Sup.)  Facts  relied  on  in  eject- 
ment by  landlord,  where  equitable  relief  was  not 
pleaded  as  a  counterclaim,  held  a  defense,  and 
no  reply  was  necessary.— McCarter  y.  Davis, 
688. 

V.  DBMURRBR  OR  BXCBPTION. 

^=9214(1)  (N.Y.Sup.)  .Facts  pleaded  must  be 
taken  as  true  on  demurrer.— Drake  v.  Hodg- 
son, 874. 

VI.   AMBNDBD  AND  SUPPLBMBNTAI. 
PLBADINGS  AND   RBPIiBADBR. 

^=9246(2)  (N.Y.Sup.)  Remedy  for  omission  of 
causes  aocniing  before  action  is  by  amendment. 
— ^Thalmessinger  v.  Pine  Ridge  Coal  Co.,  59. 
^=»248(4)  (N.Y.)  Amendment  as  to  date  of 
contract  to  conform  to  proof  not  change  of 
cause  of  action.— EMncfa  v.  L.  B.  Foster  Co.,  233 
N.  Y.  619,  185  N.  B.  943. 

Amendment  to  conform  to  proof  held  not  to 
change  action  on  sale  contract  to  one  for  com- 
mission.— Id. 

^=5>279(4)  (N.Y.Sop.)  Supplemental  complaint 
improper  as  to  causes  accruing  after  com- 
mencement of  action.— Thalmessmger  v.  Pine 
Kidge  Coal  Co.,  59. 

VII-    SIGWATrRE    AND    VERIFICATION. 

^==>2p0(l)  (N.Y .Sup.)  Wife,  suing  husband  to 
recover  expenditures  for  necessaries,  held  not 
excused  from  serving  veri^ed  reply  to  defense 
of  adultery,  on  ground  answer  would  incrimi- 
nate or  expose  to  penalty.— Gould  v.  Gould,  742. 
That  reply  to  husband's  defense  of  adultery 
might  subject  wife  to  forfeiture  of  dower  held 


ho  excuse  for  refusal  to  serve  verified  reply. 
— Id. 

That  reply  to  husband's  defense  of. adultery 
might  tend  to  degrade  or  disgrace  wife  no  ex- 
cuse for  refusal  to  serve  verified  reply. — Id. 
<gr»290(3)  (N.Y.SUP.)  Plaintiff  required  to  re- 
ply to  defendant's  allegations  of  conviction  of 
adultery  in  foreign  country.— Gould  v.  Gould, 
742. 

IX.   Bllili  OF  PARTICULARS  AHD  COPT  OF 
ACCOUNT. 

<S=»3I7(2)  (N.Y.Sup.)  In  action  *  for  negli- 
gence, defendant  not  entitled  to  bill  of  particu- 
lars of  laws  and  ordinances  claimed  to  have 
been  violated.~Cliadbourne  t.  Jackson,  207. 

XI.   MOTIONS. 

^=»345(1)  (N.Y .Sup.)  Answer  fteld  insufficient, 
and  to  require  judgment  on  the  pleadings  in  fa- 
vor of  plaintiff.—Lewis  v,  Wheeler,  735. 
^=s>345(l)  (N.Y.Sup.)  In  action  against  re- 
tiring partner  for  a  firm  debt,  facts  pleaded 
held  to  show  a  novation,  entitling  defe&dant  to 
dismissal  on  the  pleadings.— Drake  v.  Hodgson, 
874. 

i@=s>350(2)  (N.Y.SUP.)  Motion  for  judgment 
may  be  filed  at  any  time  after  issue  loined.— > 
Noonan  t.  Mott,  602. 

^s»350(3)  (N.Y.8up.)  Bill  of  particulars  con- 
sidered on  motion  for  judgment  on  pleadings.— 
A.  Sidney  Davison  Coal  Co.  v.  National  Park 
Bank  of  New  York.  220. 

^s»350(3)  (N.Y.8ap.)  On  motion  to  dismiss 
complaint  on  pleadings,  facts  pleaded  must  be 
taken  as  true.— Drake  v.  Hodgson,  874. 
«s»364(3)  (N.Y .Sup.)  Motion  for  striking  out 
irrelevant  and  impertinent  allegations  of  com- 
plaint granted.— 137  Bast  66th  Street,  Inc.,  ▼. 
Lawrence.  762. 

«s»367(2)  (N.Y.CoXt.)  Where  complaint  is  > 
not  so  indefinite  that  correct  rule  of  damages 
cannot  be  applied,  motion  to  require  plaintiff 
to  show  whetner  in  tort  or  in  contract  will  be 
denied.— Weinberg  y.  Public  Nat.  Bank  of  New 
York,  826. 

XU.  I99UBS,  PROOF,  AJID  VARIAKCB. 

^=s»394  (N.Y.Sap.)  Bzdusion  of  contract  offer* 
ed  in  evidence,  differing  from  the  copy  thereof 
annexed  to  the  complaint,  held  not  error.-* 
Frank  v.  Witlin,  795. 

XIII.  DBPE3CTS  AND  OBJBICTIOMSj  DrAlT* 
KU,  AND   AIDE3R'  BY   TIUEtDIGT 
OR  JUDGMENT.,  , 

^=s>406(6)  (N.Y.8up.)  Objection  of  adequate 
remedy  at  law  not  available,  when  not  raised 
in  pleadings.— Durant  v.  Whedon,  126. 

PLBDGES. 

^s»30(l)  (N.Y.8up.)  Right  to  retake  posses- 
sion of  automobile  sold  passes  to  collateral 
transferee  of  notes  and  conditional  sale  con- 
tract.—Bapp  Y.  Mabbett  Motor  Car  Co.,  200. 

POUCE  POWER. 

See  Municipal  Corporations,  «s»601-^26. 

PRACTIGE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
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PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers. 

I,  THB  RBI^ATION. 
(A)  Creation  and  Bxlatence. 

^=»19  (N.Y.Sup.)  Buyers  cannot  escape  liabil 
ity  by  naming  another  as  actual  buyer,  without 
proving  his  existence  and  their  authority  to  act 
for  him.— Cipolla  v.  Scerno,  440. 
^=s>22(l)  (N.Y.Sup.)  Declaration  of  agent  in- 
admissible to  prove  agency.-'Sokolof  v.  Dunn, 
580. 

ni.   RIGHTS    AND    lilABII^ITIBS    AS    TO 
THIRD  PBRSONS. 

vO)  Unauthorised  and  'Wron^fnl  Aets. 

<9==>I48(2)  (N.Y.Sup.)  SeUer  held  put  on  his 
guard  by  buyer's  statement  as  to  authority  of 
buyer's  agent.— I>aly  v.  Behrens,  581. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

II.  NATVRB   AND   BXTBNT   OF  LIABIUTT 
OF   8URKTY. 

^s»59  (N.Y.Sup.)  Surety  company  guarantee- 
ing performance  of  contract  for  construction  of 
pipe  line  held  to  rule  of  substantial  perform- 
ance.--yillage  of  Newark  ▼.  James  F.  Leary 
Const.  COm  212. 

^=:»73  (N.Y.Sup.)  Interest  allowable  against 
contractor's  surety,  though  interest  increases 
recovery  beyond  amount  of  bond.— Village  of 
Newark  v.  James  F.  Leary  Const.  Co.,  212. 

Interest  allowable  against  contractor's  surety 
on  cost  of  completing  contract  on  abandonment 
by  contractor  from  time  notice  is  given  of  cost 
of  completion.— Id. 

III.  DISGHAROB  OF   SVRBTT. 

^s>  100(4)  (N>.Y.Sup.)  Contractor's  surety 
held  liable  for  completing  construction  of  pipe 
line,  notwithstanding  engineer's  failure  to  give 
written  order  for  change  in  route.— Village  of 
Newark  y.  James  F.  Leary  Const.  Co.,  212. 

Changes  in  work  under  contract  permitting 
them  will  i^t  defeat  recovery  against  contrac- 
tor's surety  where  not  creating  new  contract 
not  within  contemplation  of  surety  when  obli- 
gation assumed. — Id. 

Change  in  route  of  pipe  line  held  not  to  re- 
lieve contractor's  sure^  from  liability. — Id. 
^=s»129(2)  (N.Y.Sup.)  Provision  of  construc- 
tion contract  requiring  engineer's  written  or- 
der for  change,  held  waived  by  surety.— Village 
of  Newark  ▼.  James  F.  Leary  ConsL  Co.,  21. 

V.  RIGHTS   AND    RBMBDIBS    OF  SVRBTY. 
(C)   An  to  Coiinrety. 

^s>l92  (N.Y.8up.)  As  respects  right  of  con- 
tribution, assignee  of  contractor  helato  have  as- 
sumed obligations  as  principal,  and  not  as 
surety.— Frederick  Snare  Corporation  y.  Globe 
Indemnity  Co.,  353. 

PRIVILEGB. 

See  Constitutional  Law,  ^=»205« 

PROCESS. 

n.  SBRVIGB. 
(B)  Snltfltltnted  Service. 

^=:»79  (N.Y.Sup.)  Service   of   process   on   su- 

?»erintendent  of  building,  of  which  absent  de- 
endant   was   lessee   of   apartment,   held  suffi- 
cient—Spear  &  Co.  y.  De  Luque,  433. 
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PROMISSORT  NOTES. 

See  Bills  and  Notes. 

PUBLIC  mPROVEBIENTS. 

See  Municipal  Corporations,  ^s;>352-495. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Blectricity;    Railroads;    Street 
Railroads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

RAILROADS. 

See  Street  Railroads. 

X.  OPBRATIOIf. 

(F)   Acel dents  at  Croiialnara* 

^=9324(1)  (N.Y.)  Requested  diarge  as  to  au- 
tomobile driver's  contributory  negligence  in 
stopping  near  track  without  observing  train 
held  proper.— Fitch  v.  New  York  CJent.  R.  Co., 
233  N.  y.  356,  135  N.  B.  50a 
«&»327(2)  (N.Y.)  AutomobUo  driver  held 
guilty  of  contributory  negligence  in  failing  to 
see  train.— Fitch  v.  New  York  Cent  R.  CJo.,  233 
N.  Y.  350,  136  N.  E.  598. 

RECEIVERS. 

II.  APFOINTMBNT.    aUAI^IFICATION,    AND 

TBNURB. 

<^35(1)  (N.Y.Sup.)  No  jurisdiction  to  ap- 
point receiver  or  require  bond,  in  absence  of 
notice  of  application  upon  adverse  party.— Rie- 
gel  V.  Franzel,  907. 

^=»38  (N.Y.Sup.)  Motion  for  receiver  denied, 
where  facts  withheld  from  court.-*-Vel8or  y. 
Freeman,  191. 

^=3>64  (N.Y.Sup.)  Appointment  of  new  receiv- 
er held  not  proper  remedy  of  creditor  after  dis- 
charge of  receiver,  but  application  to  dty 
chamberlain  or  state  treasurer.— In  re  Inter* 
national  Ins.  Co.,  477. 

III.  TITUfi  TO  AND  FOftSBSSION  OS*  PROP- 

BRTY. 

<8s»67  (N.Y.CIty  Ct.)  Receiver  held  entitied  to 
be  paid  debtor's  savings  account.— Dunn  v. 
Seamen's  Bank  for  Savings  of  CJity  of  New- 
York,  41«. 

rV.  MANAGBMBNT    AND    DISPOSITION    OF 
PROPBRTIT. 

(A)  Admtntstrallon  In  Oenerttl. 

<8s>93  (N.Y.SHP.)  Held  not  lUble  for  losses 
from  excessive  expenditures  for  repairs. — Utica 
Partition  Corporation  v,  Jackson  Const.  Co., 
303. 

^=:»96  (N.Y.S«p.)  No  objection  to  payihg  com- 
mission to  receiver's  agent  for  collecting  rents, 
because  he  was  employed  in  receiver's  office.— 
Utica  Partition  Corporation  v.  Jackson  Const 
Co.,  303. 

<S=»98  (N.Y.Sup.)  Held  not  liable  for  losses 
from  low  rentals.— Utica  Partition  Corporation 
V.  Jackson  Const.  Co.,  303. 
<g=s>99(3)  (N.Y.Sup.)  J7«Zd  chargeable  with  pen- 
alty for  delay  in  paying  taxes.— Utica  Partition 
Corporation  y.  Jackson  Const  Co.,  303.  • 

TIT.  ACCOUNTING  AND  COMPBNSATION. 

<&=>I94  (N.Y.Sup!)  1150  held  sufficient  com- 
pensation for  services  of  receiver's  attorney.— 
Utica  Partition  Corporation  y«  Jackson  Const 
Co.,  303. 
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_  ►197  (N.Y.Sup.)  Held  entitled  to  commis- 
sion for  collecting  amount  of  fire  loss. — Utica 
Partition  Corporation  y.  Jackson  Const.  Co., 

Receiver  and  collecting  agent  held  not  enti- 
tled to  commissions  for  collecting  rents.— Id. 
^=5>202  (N.Y.Sap.)  Expense  of  procuring  ad- 
ditional insurance  allowed,  in  absence  of  bad 
faith. — ^Utica  Partition  Corporation  7.  Jackson 
Const.   Co.,  308. 

Efforts  to  sell  property  as  broker  held  not 
ground  for  disapproving  account— Id. 

REFERENCE. 

I.   NATVRB.  GROVKDSy  AND  ORDER  OF 
RBFBRBNCB. 

^=»7(l)  (N.Y.Sap.)  Setting  up  numerous 
causes  of  action  in  one  action  not  ground  for 
reference.— International  Worsted  Mills  v. 
Priestleys,  Limited,  548. 
^=s>7(l)  (N.Y.Sap.)  Improper,  where  cause  Is 
for  unliquidated  damages  for  breach  of  con- 
tract.— International  Worsted  Mills  v.  Priest- 
leys.  Limited,  545. 

<g;=s>8(l)  (N.Y.Sup.)  Accounts  stated  not  ground 
for  compulsory  reference.— Intenwtional  Wor- 
sted Mius  y.  Friestleys,  Limited*,  543. 
<=»8(l)  (N.Y.8UP.)  Denied  where  cause  does 
not  set  up  examination  of  long  account  or  oth« 
er  reasons.— International  Worsted  Mills  T. 
Priestleys,  Limited,  546. 

^=»8(6)  (N.Y.Sup.)  Nature  of  complaint  in 
cause  sought  to  be  referred  is  sole  determining 
factor.— International  Worsted  Mills  v.  Priest- 
leys   543. 

^=>i4  (N.Y.Sap.)  To  ascertain  if  defendant 
foreign  corporation  was  doing  business  in  state 
held  proper  disposition  of  motion  to  dismiss 
complaint  for  want  of  jurisdiction.— Davis  v. 
Julius  Kessler  &  Co.,  9. 

II.  RBFBSRBBS  AHD  PROCBBDINGS. 

^=^76(4)  (N.Y.Sap.)  In  absence  of  stipula- 
tion, referee  is  allowed  only  statutory  fees.— 
Utica  Partition  Corporation  r.  Jackson  Const 
Co.,  303. 

Referee   held  entitled  to  only  $330  for  75 
hours'  work  in  33  days.— Id. 

REPLEVIN. 
IT.  FfiVADINCI  AHO  BTIDBKCB. 

<g=:>71(2)  (N.Y^op.)  Eyidence  that  defendant 
took  possession  as  agent  for  holder  of  condi^ 
tional  sale  notes,  held  admissible.— Bapp  ▼. 
Mabbett  Motor  Car  Co.,  200. 

Y.  DAHAGB8. 

^=»76  (N.Y.8up.)  Damages  are  allowable  for 
deprivation  of  use  oif  pleasure  automobile.— 
Rapp  y.  Mabbett  Motor  Car  Co.,  200. 

Damages  for  detention  held  allowable  only 
from  date  of  demand. — Id. 

RETROSPECTITE  LAWS. 

See  Statutes,  «s»267. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal;  Certiorari. 

ROADS. 

See  Highways. 

SALES. 

See  Vendor  and  Pordiaser. 


I.  RSaillfllTIDfl    AND    VALIDITY    OF   OOS- 
TRAGT. 

ds>IO  (N.Y.Sup.)  Austrian  kronen  held  to  be 
"goods"  within  Sales  Act.-— Meizer  y.  Zimmer- 
man, 222. 

^=»22(3)  (N.Y.SHP.)  Unreyoked  agreement  to 
sell  goods  held  binding  on  acceptance  by  or- 
ders.—Brayerman  y.  Naimark,  855. 
^=>23(3)  (N.Y.Sup.)  Unaccepted  order  not  a 
contract— General  Silk  Importing  Co.  y.  Smith, 
11. 

^=s>23(4)  (N.Y.Sup.)  Exchange  of  certain  let- 
ters held  not  to  create  contract.— New  York 
Oyeraea  Co.  y.  China,  Japan  S»  South  Amer- 
ica Trading  Co.,  552. 

^Es»32  <N.Y.Sup.)  Correspondence  held  not  to 
constitute  contract.— M.  P.  Berglas  Mfg.  Co.  y. 
Paddleford,  756. 

«cs>52(5)  (N.Y.Sup.)  Letter  held  to  show  no 
meeting  of  minds.— New  York  Oversea  Co.  v. 
Chin^  Japan  &  South  America  Trading  Co., 
552. 

$=953(2)  (N.Y.811P.)  Whether  correspondence 
amounted  to  contract  held  for  court.— M.  P. 
Berglas  Mfg.  Co.  y.  Paddleford,  756. 

n.  CONSTRUOTtON   OF  GOHTRACT. 

<@=s>58*  (N.Y.Sap.)  Contract  subject  to  associa* 
tion  rules  held  not  to  require  arbitration.— In 
re  General  SUk  Importing  Co.,  15. 
<9=s>62  (N.Y.)  Contract  held  to  be  diyisible  and 
not  entire.— Portfolio  y.  Eubin,  233  N.  Y.  439, 
135  N.  E.  843. 

$=^68  (N.Y.Sup.)  Eeseryation  to  seller  of 
newspaper  of  ''bills  payable  to  the  business" 
held  to  include  money  due  on  completed  con- 
tract.—Durant  V.  Wliedon,  126. 

Inclusion  in  sale  of  newspaper  of  political 
designations  held  not  to  include  money  due  on 
completed  publication  of  Session  Laws.— Id. 
^:=>77{\)  (N.Y.)  Loss  due  to  depreciation  in 
foreign  exchange  apportioiied  between  seller 
to  foreign  goyernment  and  broker.— Archibald 
y.  Panagoulopoulos,  233  N.  Y.  478,  135  N.  B. 
857. 

<S=>77(2)  (N.Y.)  Contract  at  price  "c.  i.  f.'^ 
is  performed  by  deHyery  to  carrier  with  insur- 
ance and  freight  paid.— Seayer  y.  Lindsay  Light 
Co..  233  N.  Y.  2ft.  135  N.  B.  329. 
^=:>79  (N.Y.)  Byidence  held  to  show  parties 
contemplated  deliyery  at  seller's  place  of  busi- 
ness.—Seayer  y.  Lindsay  light  Co.,  233  N.  Y. 
273,  136  N.  B.  329. 

<8=»79  (N.Y.)  A  proyiflion  "  f.  o.  b.  San  Fran- 
Cisco**  In  paragraph  headed  "price"  held  to 
regulate  deliyery.— Standard  Casing  Co.  y. 
California  Casing  Co.,  233  N.  Y.  413,  135  N. 
B.  834. 

<@=;>8I(4)  (N.Y.$up.)  Seller  entitled  to  make 
complete  deliyery  when  able,  though  deliyery 
delayed  by  strike.— Partmouth  Mfg.  Corpora- 
tion y.  Mayer,  595. 

«=>82(l)  (N.Y.Sup.)  Clause  held  not  to  em- 
power seller  to  abrogate  credit  proylsions  and 
compel  buyer  to  accept  goods  and  pay  immedi- 
ately; "subject  to."— Raw  Silk  Trading  Co.  y. 
Katz,  638. 


in. 


MODIFICATION  OR  RRSOIBSION  OF 
COHTRACT. 


(A)    Dr  Avreement  of  Pitrtles. 

€=s>89  (N.Y.)  Contract  between  buyer  and 
seller  modifying  original  contract  held  yalid 
after  performance,  though  not  in  writing. — 
Archibald  v.  Panagoulopoulos,  233  N.  Y.  478, 
135  N.  B.  857. 

^=>89  (N.Y.Sap.)  Agreement  to  protect  pur- 
chaser of  automobile  agaiut  price  reduction 
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held   not   established.— Mints  ▼.   Bnick  Motor 

Co.,  42. 

^=»89  (N.Y.Sup.)  Agreement  to  pay  increased 

price  held  supported  by  consideration.— Handal 

▼.  Spechler.  216. 

<©=»9I    (N.Y.CIty  Ct.)  Contract   for   return  of 

automobile  at  named  sum  "net"  to  owner  held 

enforceable.— Castillo  v.  J.  S.  Frank.  Inc..  418. 

(B)  Reaolvsion  by  Seller. 

<$=s>98  (N.Y.Sup.)  Buyer's  failure  to  secure 
permits  for  moying  cars  of  lumber  sold  suffi-. 
cient  ground  for  seller's  cancellation  of  lumber 
order.— Empire .  Lumber  Co.  v.  Parshelsky 
Bros.,  670. 

<S=:>I08  (N.Y.Sup.)  Seller's  refusal  to  take  back 
a  second  ring  accepted  by  unauthorized  agent 
and  give  plaintifiE  the  first  one  on  the  contract 
terms  held  to  operate  as  a  rescission  of  the 
sale.— Daly  y.  Behrens,  581. 

rV.  PBRFORJMANCB    OF   CONTRACT. 
(C)  DellT-ery  and  Acceptance  of  Goods. 

^s>l53  (N.Y.Sup.)  Repudiation  of  letter  of 
credit  by  bank  excused  seller  from  making 
tender  of  balance  of  goods  to  be  delivered. — 
Doelger  v.  Battery  Park  Nat.  Bank,  582. 
^^172  (N.Y.)  Agreement  to  deliver  powder 
was  terminated  by  government  requisition.— 
Nitro  Powder  Co.  ▼.  Agency  of  Canadian  Car 
&  Foundry  Co.,  233  N.T.  294,  135  N.  B.  507. 
Seller  need  not  oppose  government  requisi- 
tioning to  be  absolved  from  contract  with  an- 
other.—Id. 

^=s>l76(l)  (N.Y.8ap.)  Where  time  of  perform- 
ance waived,  time  of  performance  is  extended 
.for  reasonable  time  after  waiver.— Mawhinney 
V.  Millbrook  Woolen  Mills,  780. 
«=»I76(3)  (N.Y.Sup.)  Buyer,  having  rejected 
goods  on  one  ground,  could  not  justify  rejection 
on  other  ground.— Lowin  son  v.  Newman.  253. 
<e=>l76(3)  (N.Y.Sup.)  Buyer,  who  rejects 
goods  on  specified  ground,  waives  all  other  ob- 
jections.—P.  Kieser  &  Son  Co.  V.  Hallock,  737. 
^=»I80(I)  (N.Y.)  Buyer  has  right  to  reject 
that  part  pf  goods  not  answering  description 
of  those  purchased.— Portfolio  r.  Rubin,  233 
N.  Y.  439,  135  N.  E.  843. 
^=»f80(l)  (N.Y.8up.)  Buyer  cannot  return 
part  of  goods,  if  all  goods  of  same  description. 
— Sam  Bercowitz,  Inc.,  v.  Dronzin,  448. 
^=>I80(4)  (N.Y.Sup.) '  Buyer's  rejection  of 
portion  of  goods  because  not  as  specified  did  not 
preclude  subsequent  delivery  within  the  period 
specified  •  by  contract.— Lowinson  v.  Newman, 
253. 

^=3>'l8l(l)  (N.Y .Sop.)  Where  buyer  rejected 
delivery  because  freight  charged  by  seller  was 
excessive,  seller  must  prove  that  freight  rate 
was  amount  charged.— F.  Kieser  &  Son  Co.  v. 
Hallock,  737. 

«e=>l8l(ll)  (N.Y.)  Evidence  held  not  to  show 
seller  induced  government  to  requisition  mate- 
rial sold  to  plaintiff.— Nitro  Powder  Co.  v. 
Agency  of  Canadian  Oar  &  Foundry  Co.,  233 
N.  Y.  294,  135  N.  E.  507. 
<g=>l8l  (I  I)  (N.Y.Sup.)  Evidence  of  seller  as  to 
his  ability  to  deliver  goods  sold  at  a  certain 
time  too  speculative  for  consideration. — ^Doelger 
V.  Battery  Park  Nat.  Bank.  582. 
^=s>l81(ll)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  prove  that  freight  rate  charged  by 
seller  was  the  correct  rate.— F.  Kieser  &  Son 
Co.  V.  Hallock,  737. 

V.   OPBRATION  AND   BFFBCT. 
(A)  Transfer  of  Title  a«  Between  Parties. 

<8=»20l(4)   (N.Y.)  Title  under   contract   f.    o. 
b.  point  of  shipment  passes  upon  delivery  to 
(80) 


the  carrier.— Standard  Casing  0>.  t.  Califor- 
nia Casing  Co.,  233  N.  Y.  413,  135  N.  B.  834. 
Under  contract  f.  o.  b.  point  of  shipment, 
goods  are  at  buyer's  risk  after  delivery  to  ear- 
Fier.— Id. 

<e=s»20l(4)  (N.Y^up.)  Title  presumed  to  pass 
on  delivei^  by  seller  to  carrier.— Cotton  States 
Hosiery  Mills  v.  Buchwald,  145. 
^s»2l8  (N.Y.Sup.)  Transaction  constituting 
rescission  or  resale  to  seller  vests  title,  au- 
thorizing action  for  conversion.— Shapiro  y. 
Karon,  400. 

Vn«  RBBIBDIBS    OF    SBI^IiBR. 
(K)  Actions  for  Price  or  VaHie. 

<@=»342  (N.Y.Sup.)  Title  presumed  to  pass  on 
delivery  by  seller  to  earner,  so  that  buyer  is 
liable  for  price.— Cotton  States  Hosiery  Mills 
V.  Buchwald,  145. 

^=s>342  (N.Y.Sup.)  Property  in  goods  having 
passed  to  buyer^ailure  to  accept  no  bar  to  ac- 
tion for  price.— Karash  v.  Klein,  611. 

Vni.  RBMBDIJSS   OF  mTTSiU 
(A)   Recovery  of  Price. 

«=»39l(6)  (N.Y^Snp.)  Seller's  refusal  to  take 
back  a  second  ring  accepted  by  unauthorized 
agent  and  give  plaintiif  the  first  one  on  the  con- 
tract terms  hetd  to  operate  as  a  rescission  of 
the  sale  and  entitle  buyer  to  recovery  of  part 
payment— Daly  y.  Behrena,  581. 

(C)  Actions  for  Breacb  of  Contract. 

<$»4I8(2)  (N.Y.)  Measure  for  seller's  breach 
is  value  at  place  of  delivery.— Seaver  v.  Land- 
say  Light  Co.,  233  N.  Y.  273.  135  X  E.  320. 
^=s»4l8(2)  (N.Y.)  Measure  of  damages  for 
seller's  breach  is  value  at  place  of  deliTerr. — 
Standard  Casing  Co.  v.  California  Ceasing  Co., 
233  N.  T.  413,  135  N.  B.  834. 
<S=»4I8(2)  (N.Y.Sup.)  Meaaure  <^  damasesfor 
failure  to  deliver  goods  paid  for  stated.— ^elzer 
V.  Zimmerman.  222. 

<Ss>4l8(2)  (N.Y.8ap.)  Measure  of  damages 
for  breach  of  contract  for  sale  of  goods  stated. 
—Hernandez  v.  Brookdale  Mills,  283. 
<@=»4I8(I3>  (N.Y.8ap.)  Measure  of  damages 
for  breach  of  contract  to  manufacture  patented 
articles  stated.— Neverfail  Lighter  Co.  v.  Blum. 
24. 

SAVIN68  BANKS. 

See  Banks  and  Banking,  ^saWXi, 

SCHOOLS  AND  SCHOOL  DISTRKTrS. 

n.  PUBLIC  SCHOOLS. 

(D)  District  PropertT.  Contracts*   ma4 
Liabilities. 

<$=s>80(2)  (N.Y.Sup.)  Specifications  for  bids  for 
contracts  must  furnish  standard  for  real  com- 
petitive bidding.— Warnock  v.  Wray,  396. 

Specifications  for  construction  of  work,  d- 
ther  of  wrought  iron  or  steel  pipe,  prices  be- 
ing different,  held  not  basis  for  genuine  com- 
petition.—Id. 

<S=»80(2)  (N.Y.SUP.)  Nodce  of  the  Hght  to 
reject  all  bids  not  effective,  where  statute  re- 
quires that  contract  be  let  to  lowest  bidder. — 
Arensmeyer- Warnock -Zamdt,    Inc.,    v.    Wray, 


(IE)    DlKtrlct    Debt,    Sccnrltlea,    and    Tax  • 
atlon. 

«=>lll  (N.Y.Sup.)' Taxpayer  may  have  board 
of  education  enjoined  from  contracting  under 
form  of  bidding  without  basis  for  genuine  com- 
petition.—Warnock  T.  Wray,  396. 
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<S=^146  (N.Y.Sup.)  Verification  of  petition  to 
extend  retirement  fund  law  to  dty  necessary.— 
Bristol  ▼.  Bnck,  58. 

Petition   to   extend   retirement  fund  law   to 
Buffalo  held  not  verified  as  law  requires.— Id. 


SEARCHES  AND  SEIZURES. 

^=p5  (N.Y.Sp.Sess.)  Court  should  not  by  in- 
terrocutory  ord«r  direct  restoration  of  a  re- 
volver taken  from  defendant  without  warrant 
—People  V.  Esposito,  826. 

Police  commissioner^  acting  as  officer  of 
state,  not  subject  to  jurisdiction  of  Court  of 
Special   Sessions.— Id. 

SENTENCE. 
See  Criminal  Law,  ^ss>10ai. 

SET-^FF  AND  COUNTERCLAIM. 

II.   SUBJBOT-HATTBR. 

^==>46(2)  (N.Y.Sup.)  Where  administrator,  who 
was  sole  heir  and  bad  paid  all  debts,  sued  in 
representative  capacity,  defendant  could  coun- 
terclaim for  debt  due  from  administrator  indi- 
vidually.—Anderson  V.  Carlson,  112. 


See  Wharves. 


SHIPFING. 


SLANDER. 

See  Libel  and  Slander. 

SPEfmC  PERFORMANCE. 

I.   NATURES  AND  GROUNDS  OF  RS3UH3DY  IN 
GBNBRAIi. 

<@s>l5  (N.Y.)  Will  not  order  specific  perform- 
ance of  an  agre^nent  to  arbitrate  a  matter 
over  which  amtrators  have  no  jurisdiction.— 
Red  Cross  Line  v.  Atlantic  Fruit  Co.,  233  N. 
Y.  373,  135  N.  B.  821. 

^=»I7  (N.Y.)  Available  to  purchaser's  as- 
signee.—Epstein  y.  Gluckin,  233  N.  Y.  490,  135 
N.  B.  861. 

II.   CONTRACTS  BNFORCBABIiB. 

«s>28(2)  (N.Y.Sup.)  Contract  held  too  indefi- 
nite to  be  specifically  enforced.— Noonan  v. 
Mott,  602. 

Preparation  of  a  form  of  leaBe  and  approval 
by  tenant  held  not  to  constitute  contract.— Id. 
^=»39  (N.Y.)  Inadequacy  of  legal  remedy  does 
not  alone  fpive  equity  jurisdiction  to  enforce 
contract  within  statute  of  frauds.— Bums  v. 
McCormick,  233  N.  Y.  230,  135  N.  B.  273. 

Failure  to  perform  oral  agreement  to  convey 
held  not  to  show  fraud.— Id. 
^=»66  CN.Y.)  Vendor  may  sue  where  vendee 
could.— Woodruff  v.  Germansky,  233  N.  Y.  365, 
135  N.  E.  601. 

^=:»76  (N.Y.)  Suit  maintainable  by  vendor  to 
compel  vendee  to  perforfh  agreement  to  pay 
note  secured  by  mortgage.— Woodruff  v.  Ger- 
mansky, 23S  N.  Y.  365,  135  K.  B.  601. 

Remedy  does  not  lie  to  compel  vendee  to 
pay  mortgage  which  he  only  assumed.— Id. 

lY.   PROCEEDINGS   AND  RBLIEF. 

<8=»M4(I)  (N.Y.)  Complaint  in  vendorV  ac- 
tion held  to  state  cause  of  action.— Woodruu.  v. 
Germansky,  233  N.  Y.  365,  135  N.  B.  601. 

STATES. 

II.   GOYESRNMBNT  AND   OFFICERS. 

e=>6l  (N.Y.Ct.CI.)  State  not  liable  for  servic- 
es of  detective  employed  by  Governor  without 
authority.— O'Grady  v.  State.  423. 


III.  PROPERTY.  CONTRACTS,  AND  UA- 
BIIilTIE^. 

^=^94  (N.Y.Ct.CI.)  Industrial  commissiojtiBr 
cannot  agree  to  pay  deficiency  in  rent  on  're- 
letting abandonea  premises.— M.  Ij.^ Improve- 
ment Corporation  v.  State,  165.^ 
€=996  (N.Y.Ct.CI.)  Claim  for^lent  under  lease 
to  trustee  of  pubuc  buildi|}gs  for  payment  of 
which  no  appropriation  was  set  apart  must  be 
dismissed.— Nelh 8  v.  State,  169. 
<e=»ll2  (N.Y.CtCI.)  Not  liable  in  tort,  in  ab- 
sence of  statute  waiving  immunity.— Waterloo 
Woolen  Mfg.  Co.  v.  State,  155. 

V.   CliAIMS  AGAINST  8TATBS. 

€=s>18l  <N.Y.Sap.)  Auditins  officers  without 
jurisdiction  to  determine  which  of  two  parties 
entitled  to  payment  for  nubllshing  Session 
Laws.- Durant  v.  Whedon,  126. 
€=s>l8l  (N.Y.Ct.CI.)  Comptroller  is  sole  audi- 
tor of  claims  under  construction  contracts  with 
state,- Lupfer  v.  State,  171. 
<^==>I84  (N.Y.Snp.)  Court  of  Claims  without 
jurisdiction  of  claim  for  publication  of  Session 
Laws,— Durant  v.  Whedon,  126. 

Court  of  Claims  without  jurisdiction  to  de- 
termine which  of  two  parties  entitled  to  pay- 
ment for  publishing  Session  Laws.— Id. 
<te>l84  (N.Y.Ct.CI.)  Statute  prohibiting  im- 
plied liability  held  a  general  limitation  of  pow- 
er of  Court  of  Claims,  and  controlling,  in  ab- 
sence of  plain  provision  to  the  contrary.- Wa- 
terloo Woolen  Mfg.  Co.  v.  State,  155. 
<@=»I84  (N.Y.Ct.CI.)  Bent  installments  due 
from  state  more  than  six  months  before  filing 
notice  of  intention  to  file  claim  barred  by  stat- 
ute.—M.  L.  Improvement  Corporation  v.  State, 
165. 

Claim  for  rent  installments  due  from  state 
after  abandonment  of  leased  premises  by  indus- 
trial commission  dismissed,  unless  first  rejected 
by  comptroller.- Id. 

Rejection  of  claim  for  rent  held  inaufficient 
to  confer  jurisdiction  on  Court  of  Claims.— Id. 
€=3»I84  (N.Y.Ct.CI.)  Industrial  commissioner'a 
rejection  of  claim  for  lack  of  funds  held  suffi- 
cient to  confer  jurisdiction  on  Court  of  Claims. 
-NelUs  V.  State,  169. 

<$=»I84  (N.Y.Ci.CI.)  Payment  applicable  to  oth- 
er items  than  those  included  in  barred  claim 
insufficient  to  extend  time  for  giving  notice  of 
intention  to  fil^.- Lupfer  v.  State,  Irl. 

Payment  of  items  of  claim  within  statutory 
period  held  not  an  "audit"  and  rejection  of 
Items  not  included  therein,  ao  as  to  give  Court 
of  Claims  jurisdiction.— Id. 

Rejection  of  claim  for  moneys  due  under  con- 
tract is  prerequisite  to  Court  of  Claims*  juris- 
diction.— Id. 

<^3»I84  (N.Y.CtCI.)  Procedure  indicated  as  to 
disposition  of  adverse  claims  by  Court  of 
Claims.— Smith  v.  Sute,  175. 

TI.  ACTIONS. 

<&=»I9I  ( I )  (N.Y.Sup.)  Action  wiU  not  lie  with- 
out express  legislative  permission.- Durant  ▼• 
Whedon,  126. 

<@=»I93  (N.Y.Sttp.)  Comptroller  cannot  be  sued, 
except  in  mandamus.— Durant  v.  Whedon,  126. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  ot 

STATUTE  OF  UAOTAXIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

For   statutes   relating   to  particular   subjects, 
see  the  rarious  specific  topics. 

IT.  AMBNDHBNT,  RBVTSION,  AlVD  CODiri- 
CATION. 

^=s>l43  (N.Y.Sup.)  Statute  is  unaffected  by 
void  amendment.— Buffalo  Gravel  Corporation 
y.  Moore,  226. 

V.   RBPEAL,  SUSPBNSIOlf,  EXPIRATIOH, 
AND  RBVIVAL. 

<g=3>l6l(l)  (N.Y.SUP.)  Later  act  intended  to 
cover  whole  subject  repeals  former  acts  relat- 
ing thereto.— Citar  of  Sdienectady  v.  Schenec- 
tady By.  Co.,  375. 

TI.  CONSTRUCTION   AND    O^BRATION. 
(A)   General  Rnlea  of  Conatrnetion. 

«©=>I74,  175  (N.Y.Sap.)  May  not  be  stretched 
to  disregard  plain  requirements.— Bristol  v. 
Buck,  53. 

^=»I8I(2)  (N.Y.8ar.)  For  purposes  of  con- 
struction, legislative  intent  should  be  found  and 
effectuated  though  contrary  to  literal  meaning. 
—In  re  Watkins*  Estate,  342. 
^=>I88  (N.Y.Sup.)  Words  to  be  taken  in  or- 
dinary and  familiar  meaning.— People  ▼.  Douglas 
Packing  Co.,  633. 

^=»I94  (N.Y.Sup.)  Inclusion  of  enumerated 
terms  and  conditions  limits  general  power.— 
Darling  v.  Darling,  897. 

«=s>l99  (N.Y.8up.)  When  used  in  stetute  "ver- 
ified" imports  oath.— Bristol  v.  Buck.  53 
(®s>220  (N.Y.Sup.)  Amendment,  after  judicial 
or  administrative  construction,  evincing  intent 
to  override  it,  entitled  to  great  weight. — Za- 
briskie  v.  Law,  626. 

^=>226  (N.Y.Sup.)  Presumed  to  have  meaning 
given  them  by  the  courts  in  the  country  from 
which  taken.— S.  L.  &  Co.  v.  Bock,  773. 

(B)   Partfcnlar  Classes  of  Statvtes. 

«ss>243  (N.Y.SUP.)  Civil  Practice  Act  liberally 
construed.— Eagle-Picher  Lead  Co.  v.  Mansfield 
Paint  Co.,  386. 

^=s>243  (N.Y.Sup.)  Civil  Practice  Act  liberally 
construed.— S.  L.  &  Co.  v.  Bock,  773. 

(D)  Retroaetlve  Operation. 

^=9267(1)  (N.Y.SUP.)  Procedure  reflated  by 
law  at  time  question  arises.- Eagle-Picher  Lead 
Co.  V.  Mansfield  Paint  Co.,  386. 
^=»267(2)  (N.Y.Sup.)  When  no  accrued  rights 
prejudiced,  Civil  Practice  Act  applied  to  action 
begun  before  its  enactment.— Bagle-Plcher  Lead 
Co.  V.  Mansfield  Paint  Co.,  386. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art.  6,  I  9-135  N.  B.  600.  233  N.  Y.  861. 

Art.  8,  I  1-194  N.  Y.  S.  ^. 

Art.  8,  i  10—194  N.  Y.  S.  734. 

Art.  li,  f  1-194  N.  Y.  S.  734. 

CIVIL  PRACTICE  ACT. 
(Laws  1920,  eh.  925.) 

S  23—194  N.  Y.  S.  21. 

59—194  N.  Y.  S.  171. 
I  96,  97—194  N.  Y.  S.  86,  373. 
i   105-194  N.  Y.  S.  386,  695,  696. 

106—194  N.  Y.  8.  258. 

117-194  N.  Y.  8.  762. 
I  148,  151-194  N.  Y.  S.  830. 

182-194  N.  Y.  8.  142. 


185-194  N.  Y.  S.  190. 

209-194  N.  Y.  8.  778.  i 

f  211-218-194  N.  Y.  8.  762,  773.  J 

§  228,  229,  233-194  N.  Y.  8.  696,  606.    1 

248-194  N.  Y.  8.  742. 

258r-194  N.  Y.  8.  762. 

275-135  N.  B.  601,  233  N.  Y.  365.  I 

288-194  N.  Y.  8.  620.  , 

288  et  seq.-194  N.  Y.  8.  386. 

290-194  NT.  Y.  8.  207,  359,  620.  ' 

{  201,  292-194  N.  Y.  8.  207,  620.  i 

294^194  N.  Y.  8.  620. 

295-194  N.  Y.  8.  577.  ' 

302-194  N.  Y.  8.  620.  I 

342-135  N.  B.  609,  233  N.  Y.  300.  ' 

347—194  N.  Y.  8.  795. 

352-135  N.  B.  603,  233  N.  Y.  370.  ! 

355-194  N.  Y.  8.  742. 

434^135  N.  B.  943,  233  N.  Y.  610.  , 

457a— 194  N.  Y.  S.  842. 

473—194  N.  Y.  S.  126. 

602-135  N.  B.  519,  233  N.  Y.  330. 

604-135  N.  B.  601,  233  N.  Y.  365. 

792—194  N.  Y.  S.  654. 

79&-194  N.  Y.  8.  320,  664. 

900-194  N.  Y.  8.  191. 

903-194  N.  Y.  8.  593. 

905-194  N.  Y.  S.  695,  696. 
I  978-194  N.  Y.  a  295. 

1018-194  N.  Y.  8.  324. 
I  1147,  1168-194  N.  Y.  8.  66L 

1176-194  N.  Y.  8.  432. 
I  1230-1282—194  N.  Y.  8.  602. 
i  1234—194  N.  Y.  S.  732. 
i  1258,  subsec.  2-194  N.  Y.  8.  TO2, 

1522-194  N.  Y.  S.  825. 
i  1568,  1569-194  N.  Y.  8.  386. 

1572-194  N.  Y.  S.  86. 
{  1577,  1578-194  N.  Y.  8.  386. 

CODE  OF  CIVIL  PROCEDURE. 

f  191,  subsec.  1—135   N.  B.   821,   233   N. 

378 
f  382,  subsec  6—194  N.  Y.  8.  388, 
§  382,  subsec.  5.    Amended  by  Laws  1920,  < 
480-135  N.  E.  207,  233  N.  Y.  213;    1 
N.  Y.  S.  383. 
I  414-135  N.  B.  207,  233  N.  Y.  218. 

481-194  N.  Y.  8.  629. 
I  487.  500-194  N.  Y.  8.  735. 
501-194  N.  Y.  8.  210. 
619-185  N.  E.  601,  233  N.  Y.  865. 
i  539,  540-185  N.  B.  943,  233  N.  Y.  619. 

547—194  N.  Y.  8.  602. 
i§  817,  818-194  N.  Y.  S.  878. 
I  829-194  N.  Y.  8.  795. 
i  834-135  N.  B.  603,  238  N,  Y.  870;   194  : 

Y.  S.  445. 
I  840-185  N.  B.  609,  238  N.  Y.  800.  • 
,    870-194  N.  Y.  8.  463,  531. 
i  870-875-194  N.  Y.  a  359. 
i  872,  873-194  N.  Y.  8.  468,  631, 
1317—194  N.  Y.  8.  258. 
1337—135  N.  E.  601,  288  N.  Y.  365. 
1338-185  N.  B.  321,  233  N.  Y.  248;   135  ^ 
E.  619,  238  N.  Y.  830. 
f  163&-194  N.  Y.  8.  85. 

1745-194  N.  Y.  S.  275. 
:    1750-194  N.  Y.  8.  265. 
I  1756,  1770-194  N.  Y.  8.  661. 
i  1902,  1903—136  N.  B.  277,  283  N.  Y.  242 
1919—194  N.  Y.  8.  693. 
2008-194  N.  Y.  8.  209. 
I  2366,  2368,  2369-194  N.  Y.  8.  798. 
2515,  subsec.  2^1M  N.  Y.  8.  77. 
2653a.     Repealed  bv  Laws  1914,  ch.  443- 
194  N.  Y.  8.  191. 
I  3311-194  N.  Y.  S.  803. 
i  3412-136  N.  B.  832.  288  N.  Z.  407. 
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CODE   OF  CRIMINAI>  PKOCHDUBB. 

{  lOe-lW  N.  Y.  S.  200. 

I  177—135  N.  E.  594.  233  N.  Y.  344;   194  N. 

Y.  S.  32«. 
f  52a-135  N.  E.  6d4,  233  N.  Y.  344. 

COURT  OF  OIJLXMa  ACT. 
(Laws  1920»  ch.  922.) 
12-194  N.  Y.  S.  126,  171. 


15-194  N.  Y. 
21—194  N.  Y. 
20-194  N.  Y. 
28-194  N.  Y. 


S.  17t 
S.  175. 
8.  155. 
S.  175. 


L.3ll 


X 


SURROGATE'S  CCFUBT  ACT. 
CI4IW0  1920,  eh.  928.) 

S  20,  tubseds.  6,  11-194  N.  Y.  &  GQ& 

40-194  N.  Y.  S.  566. 

45,  subsec.  2--1M  N.  Y.  S.  77. 
§  6i,  68-194  N.  Y.  S.  78. 

140-194  IT.  Y.  S.  191,  840. 
i  141—194  N.  Y.  8.  909. 
,  143-194  N.  T.  S.  573. 

147-194  N.  Y.  S.  78,  78. 

167-lW  K.  Y.  S.  565. 

202,  subsec  ^-194  N.  Y.  S.  887. 

205— 104  N.  Y.  8.  571. 

31^-194  N.  Y.  8,  78. 

0ONSCM[iIt>ATBI>  LAWS. 
Affrioultvnd  L»w  (Ch.  I). 
S§  70,  72-194  N.  Y.  S.  683. 

Arbitration  Law  (Ch.  72). 

Ch.  72-194  N.  Y.  S.  15. 

I  3—185  N.  B.  821,  233  N.  Y.  878. 

Baaktag  Law  (Gb.  2). 
Ch.  2—194  N.  Y.  S.  416. 

Businass  Corparatiaas  Law  (Ch.  4). 
I  2,  subsec.  3—194  N.  Y.  0.  484. 

Caaal  Law  (Ch.  5). 
§  47—194  N.  Y.  8.  165. 

Civ»  Rluhta  Law  (Ch.  6). 
I  8— lfl!4  N.  Y.  8.  826. 

(Ch.  13). 


Decedeat  Estate  Law 

2r-l»4  N.  Y.  8.  848. 

17—194  N.  Y.  8.  342. 

23—194  N.  Y.  8.  909. 
i§  26,  28-194  N.  Y.  8.  84a 
^29—194  N.  Y.  8.  108. 

34—194  N.  Y.  n.  573. 

122—194  N.  Y.  8.  837. 

130—136  N.  E.  277,  288  N.  Y.  242. 

Domeatlo  Relatfons  Law  (Ch.  14). 

Ch.  14-194  N.  Y.  a.  28. 
§  52—194  N.  Y.  8.  820. 

Eduoatloa  Law  (Ch.  16). 

875,   subsec.  8-194  N.  Y.  8.  396,  39ft 
I  ll6o-1109c-194  N.  Y.  8.  83. 


Exaaativa  Law  (Ch.  18). 

62.   cnibsec.  2.    Amended  by  Laws  1911,  ch. 

14r-194  N.  Y.  S.  428. 
62,  aubsec.  8  added  by  Laws  1917,  ch.  095— 

'  194  N.  Y.  8.  423. 
65— 194  N.  Y.  8.  428. 

194N.Y.8.— 78 


9aaaral  AaaotHatioas  Law  (Ch.  29>* 
§  13-194  N.  Y.  8.  698. 

GeaaraJ  Baainass  Law  (Ck«  20). 

I  91c,  d,  e,  h,  Ir-IM  N.  Y.  8.  235. 
S  94—194  N    Y    S.  235 

§  340.     Amended  by  Laws  1918,  ch.  490-194 
N.  Y.  8.  225. 


General  Construction  Law  (Ch.  22). 

S  20.    Amended  by  Laws  1910,  ch.  347,  | 

194  N.  Y.  8.  792. 
S  30-194  N.  Y.  8.  4S2. 
i  41-194  N.  Y.  8.  250. 


Gaaeral  Corporation  Law  (Ch.  23). 

35-194  N.  Y.  8.  486. 
46,  47—194  N.  Y.  8.  9. 
90-135  N.  E.  894,  233  N.  Y.  47a 
101-194  N.  Y.  8.  902. 
172  et  860.-194  N.  Y.  8.  248. 
178-194  N.  Y.  8.  243. 
221-194  N.  Y.  a  486. 


1— 


!. 


Qaaaral  HKKrway  TVaHlo  Law  (Cf».  70). 

;  11,  subsea.  1—135  N.  IX  60d,  2S8  N.  Y.  278. 
I  12,  subsec.  4-194  N,  Y.  8.  872. 

General  Mualoipal  Law  (Ch.  24). 
{  61—194  N.  Y.  a  adft 

HiQliway  Law  (Cli.  26). 

§1  6%  63a-1M  N:  Y.  S.  2m. 

i  130-136  N.  fi.  240;  233  N.  Y.  189, 

§  176.    Amended  by  Laws  1922,  eh.  371,  f  17-* 

194  N.  Y.  8.  420. 
S|  207,  254r.2tfr-194  N.  Y.  8.  554. 
§  282,  subsec.  6—194  N.  Y.  8,  626. 


Law  (Ch.  »>• 
I  64—194  N.  Y.  8.  815. 
8  66  added  b9  Laws  1911.  ch.  418.    Amendeii 

by  Laws  1912,  cb.  226;    Laws  1913,  ch. 

26,   Laws  1917,  cb.  440;  Lawa  1918^  dk 

141-104  N.  Y.  8.  316. 
K  137,  144-194  N.  Y.  8.  315. 

Labor  Law  (Ch.  31). 
I  44-194  N.  Y.  8.  165. 

Lien  Uw  (Ch.  33). 

4-194  N.  Y.  S.  616. 
18-194  N.  Y.  8.  104. 
21,  subsec.  2-194  N.  Y.  8.  104. 
I  54,  64-135  N.  £.  832,  233  N.  Y.  497. 
184-194  N.  Y,  8.  200. 


Nagotlabla  Instruaianta  Law  (Ch.  38). 

42-194  N.  Y.  8.  379. 

Ill,  130-194  N.  Y.  8.  497. 
147-194  N.  Y.  8.  220. 

189,  210,  213,  260-^94  N.  Y.  8.  4Sn. 


Penal  Law  (Ch.  40). 
{  486-194  N.  Y.  8.  732. 
i  582.    Amended  by  Lawa  1918,  ch.  491—194 

N.  Y.  8.  225. 
S§  991,  992-194  N.  Y.  8.  103. 
1221—135  N.  E.  594,  233  N.  Y.  344. 
1290-135  N.  B.  270,  283  N.  Y.  223. 
i    1530-194  N.  Y.  S.  261. 
i    1897,   subsec.  4.     Amended  by  Laws  192L 

di.  29T,  t  1—194  N.  Y.  S.  672. 
i  1897,  subsecs.  7,  8-194  N.  Y.  3.  672. 
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I  18d7»  Buhsec.  9.    Amended  by  Laws  1921,  ch. 

297,  §  l-rl94  N.  Y.  S.  672. 
I  2188.    Amended  by  Lews  1920,  ch.  568-194 

N.  Y.  S.  699. 

Personal  Property  Law  (Ch.  41). 

I  11—194  N.  Y.  S.  867. 

23—194  N.  Y.  S.  614. 
§  82-158-194  N.  Y.  S.  222. 

85—194  N.  Y.  S.  737,  756. 

88-194  N.  Y.  S.  832. 

100,  rule  4,  subd.  2-194  N.  Y.  S.  146,  611. 
i  101,  subsec.  2-135  N.  B.  834,  233  N.  Y.  413. 

i  103a— 135  N.  B.  834,  233  N.  Y.  413. 
125—194  N.  Y.  a  253. 
125,  subsecs.  1,  3-135  N.  B.  843,  233  N.  Y. 
489 
i  127-135  N.  B.  834,  233  N.  Y.  413. 

127.  Bubsec.  1—194  N.  Y.  S.  611. 
f  128,  144^194  N.  Y.  S.  611.    ' 
§  145,  148-135  N.  E.  834,  233  N.  Y.  413. 
150-194  N.  Y.  S.  448. 
156—135  N.  B.  843,  233  N.  Y.  439. 

Publlo  Buildings  Law  (Ch.  44). 

I  8,  subsec.  7-191  N.  Y^  S.  169. 

Public  Health  Law  (Ch.  45). 

CJh.  45-194  N.  Y.  S.  250. 
§  20-194  N.  Y,  S.  250. 

Public  Service  Commission  Law  (CIk  48). 

Oh.  48-194  N.  Y.  S.  375,  862. 
{§  28,  29,  49-194  N.  Y.  S.  862. 
i  49,  subsec.  2-194  N.  Y.  S.  87G. 
i  53-194  N.  Y.  S.  897. 

II  55,  56-194  N.  Y.  S.  862. 


Oil. 


Ftailroad  Law  (Ch.  49). 
49—194  N.  Y.  S.  862. 


Real  Property  Law  (Ch.  50). 

11  40,  53—194  N.  Y.  S.^04. 
61,  subsec  1—194  N.  Y.  S.  60. 
63—194  N.  Y.  S.  867. 
96,  subsec.  3—194  N.  Y.  S.  50. 
254,  subsec.  2-194  N.  Y.  S.  241. 
258-194  N.  Y.  S.  241. 
259—135  N.  B.  273,  233  N.  Y.  23a 

Sales  Law, 
See  Personal  Property  Law,  U  82-168. 

Second  Class  Cities  Law  (Ch.  53). 

Oh.  53—194  N.  Y.  S.  375. 
I  30-194  N.  Y.  S.  375. 

State  Charities  Law  (Ch.  55). 
I  199  et  seq.-194  N.  Y.  S.  732. 

State  Finance  Law  (Ch.  56). 

I  4—194  N.  Y.  S.  126.  171. 

II  35,  36-194  N.  Y.  S.  423. 

Steele  Corporation  Law  (Ch.  59.) 

S  15-194  N.  Y.  S.  862. 
I  63—194  N.  Y.  S.  60. 

Tax  Law  (Ch.  60). 

I  6-194  N.  Y.  S.  3. 
I  209,  211-194  N.  Y.  S.  778. 

220,  subsec.  2-194  N.  Y.  S.  351. 

220,  subsec.  3—194  N.  Y.  S.  76. 

220,  subsec.  7-135  N.  B.  247.  233  N.  Y.  208. 

220,  subsec.  8-194  N.  Y.  S.  837. 

230-194  N.  Y.  S.  837,  84& 

241—194  N.  Y.  S.  848. 

(34) 


I  294-194  N. 
I  359-194  N. 


Y.  S.  8. 
Y.  S.  370. 


Tenement  House  Law  (Ch.  61). 

!2,  subsec.  1—194  N.  Y.  S.  lOL 
35—135  N.  E.  323,  233  N.  Y,  255. 
i  120-122-194  N.  t.  S.  101. 

Transfer  Tax  Law. 
See  Tax  Law,  ||  220-245. 

Transportation  Corpcrations  l^w  (Ch.  63). 

Ch.  63-194  N.  Y.  S.  902. 
II  25,  26-194  N.  Y.  S.  897. 
I  102—194  N.  Y.  S.  807. 

Village  Law  (Ch.  64). 
Oh.  64-194  N.  Y.  a  734. 

Warehousemen's  Ljiw. 
See  General  Business  Law,  ||  90-143. 

WoricmcA's  Compensation  Law  (Ciu  67). 

CJh.  67—194  N.  Y.  S.  663. 

!15,  subsec.  7—135  N.  B.  244,  238  N.  Y.  202. 
16,  subsec.  4-135  N.  E.  244,  233  N.  Y.  202. 
28.     Amended  by  Laws  1918,  ch.  634^135 
N.  B.  244,  23B  N.  Y.  202. 

CITY  OHA&TBBS.  * 

(Sreater  New  York,  ||  44,  50.    Laws  1901,  ch. 

466-194  N.  ±  \.  m 
Greater  New  York.  J  86-Law8  1901,  ch.  466- 

194  N.  Y.  S.  857. 
Greater  New  York,  fi  441,  442.    Laws  1901, 

ch.  466-194  N.  Y.  a  881. 
Greater  New  York.  |  774.    Laws  1901.  ch.  466 

-135  N.  B.  327.  233  N.  Y.  268. 
Greater  New  York,   |  775,   aubsec.   2.     Laws 

1901,  ch.  466.    Amended  by  Laws  1916, 

ch.  503,  II  7,  S-135  N.  £.  327,  233  N. 

Y.  268. 
Greater  New  York,  ||  822,  831.     Laws  1901, 

ch.  466-194  N.  Y.  S.  857. 
Greater  New  York,    |   951.     Laws    1901,   ch. 

466.    Amended  by  Laws  1918,  ch.  619,  |. 

4 ^j^  N.  Y   S   881 

Greater  New  York,   |  1043.     Laws    1901,  ch. 

466.     Amended  by  Laws  1913»  ch.  681,  { 

2-194  N.  Y.S.  724. 
Greater  New  York,   |  1656.     Laws   19(0,  ch. 

466—135  N.  B.  827,  233  N.  Y.  26& 

MUNICIPAL  COURT  (X)DB. 

(Laws  1915,  ch.  279.) 

I  15,  27—194  N.  Y.  S.  773. 
I  89-194  N.  Y.  S.  457. 

93,  subsec.  2-194  N.  Y.  a  78L 

128—194  N.  Y.  a  447. 

154,  subsec.  7-194  N.  Y.  a  778.   . 

156-194  N.  Y.  S.  761. 

160-194  N.  Y.  a  830. 

LAWa 

1840,  ch.  80-194  N.  Y.  a  320. 

1882,  ch.  303.     Amended   by  Laws  1889,  di. 

357;    Laws  1920,  ch.  209-104  N.  Y.  a 

69L 

1889,  ch.  357—194  N.  Y.  a  691. 

1890,  ch.  565,  |  79.    Amended  by  Laws  1892. 
ch.  676— fe4  N.  •¥.  S.  862. 

1891,  ch.  4—135  N.  E.  521,  233  N.  Y.  S34. 

1892,  ch.  641,  I  1-194  N.  Y.  a  316. 
1892,  ch.  676-194  N.  Y.  S.  862. 

1901,  ch.  466.     See  City  Charter  of  Greater 

New  York. 
1908,  ch.  61&-194  N.  T.  S.  126. 
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ch.  391-194  N.  Y.  S.  155,  163. 

ch.  391,  {  ^-194  N.  y.  a  155. 

ch.  847,  I  1—194  N.  Y.  S.  792.  n 

ch.  659,  i  81,  subsec.  4-194  N.  Y.  S. 
326. 

ch.  14-194  N.  Y.  S.  423. 

ch.  41^-194  N.  Y.  S.  315. 

ch.  870,  H  11,  310,  312-194  N.  Y.  S. 
250. 

ch.  225-194  N.  Y.  S.  315. 

ch.  25—194  N.  Y.  S.  815. 

ch.  681.  S  2—194  N.  Y.  S.  724. 

ch.  443-194  N.  Y.  S.  191. 

ch.  279.    See  Municipal  Court  Code. 

ch.  503,  fl  7,  8-135  N.  B.  327.  233  N. 
Y.  268. 

ch.  440-194  N.  Y.  S.  315. 

ch.  595-194  N.  Y.  S.  423. 

ch.  802,  M  3,  70,  78-194  N.  Y.  S.  179. 

ch.  141—194  N.  Y.  S.  315. 

ch«.  490,  491—194  N.  Y.  S.  225. 

ch.  619,  I  4^194  N.  Y.  S.  881. 

ch.  634r-135  N.  E.  244,  233  N.  Y.  202, 

ch.  224-194  N.  Y.  S.  909. 

ch.  225,  S  225—135  N.  E.  234,  233  N.  Y. 
173. 

ch.  136.  Amended  by  Laws  1922,  ch. 
664-194  N.  Y.  S.  853. 

ch.  209-194  N.  Y.  S.  691. 

ch.  321—194  N.  Y.  S.  423. 

ch.  480-135  N.  B.  207,  233  N.  Y.  213; 
194  N.  Y.  B.  383. 

ch.  568-194  N.  Y.  S.  699. 

ch.  920,  I  2-194  N.  Y.  S.  209. 

ch.  922.     See  Court  of  Claims  Act 

ch.  925.     See  Civil  Practice  Act. 

ch.  928.    See  Surrogate's  Court  Act 

ch.  937,  §  58-194  N.  Y.  S.  827. 

ch.  944-194  N.  Y.  S.  515. 

ch.  944,  a  5.  6-194  N.  Y.  S.  69t 

ch.  297,  I  1—194  N.  Y.  S.  672. 

ch.  340-194  N.  Y.  S.  169. 

ch.  371,  §  17—194  N.  Y.  S.  420. 

ch.  664-194  N.  Y.  S.  853. 

STREET  RAILROADS. 

I.  BSTABLISHMISNT,  CONSTRUCTION,  AND 
1IIAINTBNANCE2. 

^=»49  (N.Y.Sup.)  Provisions  as  to  lease,  etc., 
held  to  apply  only  to  steam  railroads.— People 
ex  rel.  Huff  v.  Warden  and  Keeper  of  Prison 
of  City  of  New  York,  862. 
^1951  (N.Y.Sup.)  Mortgagor  company  retains 
existence  for  purpose  of  mortgage,  notwith- 
standing subsequent  merger.- People  ex  rel. 
Huff  V.  Warden  and  Keeber  of  Prison  of  City 
of  New  York,  862. 

n.  RBOiriiATION  AND   OFBRATION. 

^=»65i/2  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Public  Service  Commission 
has  exclualve  right  to  regulate  operation  in 
second-class  cities.— City  of  Schenectady  v. 
Schenectady  Ry.  Co.,  375. 

Governmental  power  to  regulate  delegable. 
—Id. 

Legislature  can  revoke  authority  granted  to 
city  to  regulate  operation  of  street  cars.— Id. 

City's  recourse  against  operation  of  one-man 
street  cars  is  by  application  to  Public  Service 
Commission,  with  right  of  appeaL— Id. 

SUBROGATION. 

^==>23(l)  (N.Y.Sup.)  Party  paying  referee's 
fees  subrogated  to  referee's  right  to  fund  de- 
posited by  other  party  therefor.— Sherman  y. 
xankee  Products  Oo];poration,  705. 
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SUPPLEMENTABY  PROCEEDINGS. 

See  Execution,  ^ss>402~409. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

T.  liBVT   AND   ASSBSSHICNT, 

(O  Mo#e  of  Asaessmeat  tn   General. 

«s>348  (N.Y.Sup.)  Valuation  of  residence  for 

taxation  is  value  i&  open  market— People  ex 

rel.  Sebring  v.  Dowd,  3. 

Rule  as  to  valuation  of  property,  not  design- 
ed to  yield  rental  or  be  used  for  commercial 
purposes,  stated.— Id. 

Market  value  not  to  be  arrived  at  solely  from 
opinion  testimony  as  to  what  property  would 
bring  in  the  market— Id. 
^s>363i/2  [New,  vol.  18  Key-Na.  8«ries] 

(N.Y.Su|i.)  **Net  income"  is  gross  in- 
come, less  deductions.- Kings  County  Trust  Go. 
y.  Law,  870. 

Income  from  estate  during  year  allowed  for 
settlement  became  part  of  body  ot  estate,  and 
taxable.— Id. 

(D)  Mode     of    ^Asesament     of     Corporate 
Stoolc,   Ffl^ertjr,   or  Reeelpts. 

<@c:»368  (N.Y.Sup.)  Requiring  corporation 
which  changed  its  fiscal  year  to  make  return, 
so  that  a  year's  tax  was  based  on  income  of  17 
months,  instead  of  a  year,  held  error.- People 
ex  rel.  Frederick  H.  Cone  &  Co.  v.  Law,  778. 

(G)  Review,   Gorreotlon,  or    Setting   A«td« 
of  Aaseaament. 

<95»496(I4)  <N.Y.Sup.)  On  confirmation  of  as- 
sessment and  of  referee's  report  in  certiorari 
to  review  assessment,  costs  and  disbursements 
taxed  against  petitioner.— People  ex  reL  Se- 
bring V.  powd,  3. 

XIII.   LBGACY,   INHBRITANCB,   AND 
VRANSFESR  TAXBS. 

^=s>86l  (N.Y.)  Transfer  tax  on  right  of  sur- 
vivor to  estate  by  entireties  could  not  be  levied 
on  estates  previously  created.— In  re  Lyon's  Es- 
tate, 233  N.  T.  208,  135  N.  B.  247. 
<S=»664  (N.Y.Sur.)  Barred  notes  of  legatees 
to  testatrix  no  basis  for  transfer  tax.— In  re 
Mead's  Estate,  349. 

©=3666  (N.Y.)  Right  of  survivor  to  estate  by 
entireties  was  not  subject  io  transfer  tax  prior 
to  1916.- In  re  Lyon's  Estate,  283  N.  Y.  208, 
135  N.  E.  247. 

(d=s»667(l)   (N.Y.Sur.)  Nonresident    decedent's 
claim  against  her  husband's  administrator  for 
her  interest  in  his  estate  held  not  subject  to 
transfer  tax.— In  re  Scully's  Estate,  351. 
<&s»867(l)   (N.Y^ur.)  Land   conveyed  by   ex- 
ecutors pursuant  to  contract  to  sell  made  by 
nonresident  testator  held  not  subject  to  trans- 
fer tax.— In  re  Russell's  Estate,  837. 
^=^78(1)   (N.Y^ur.)  Bona  fide   transfer  be- 
tween the  living  not  subject  to  transfer  tax.— 
In  re  Mead's  Estate,  349. 
<ds>879(l)   (N.Y.Sar.)  Gifts  inter  vivos  com- 
plete and  so  not  subject  to  transfer  tax  not- 
withstanding agreement  that  they  be  considered 
advancements.— In  re  Mead's  Estate,  349. 
^=»893  (N.Y.Sur.)     Assessment  order  held  to 
properly   include   provision   for   abatement   on 
failure  of  exercise  of  power  of  appointment.— 
In  re  Perkins*  Estate,  848. 

Act  of  surrogate  fixing  minimum  tax  no  more^ 
judicial  than  fixing  highest  rate.- Id. 
^=5>895(l)   (N.Y.Sur.)     Appraisal  of  property 
subject  to  lease,  for  purpose  of  fixing  transfer 
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tax,  by  arbltTHTfly  fixing  6  per  cent  not  on  the 
fair  market  value  of  the  property  unincumber- 
ed by  any  leasehold,  improper.— Li  re  Russell's 
Estate,  837. 

«=>895(8)  (N.Y.Sur.)  Rule  for  proratli^  debts 
of  nonresident  testator  to  creditors  of  the  state 
for  purpose  of  transfer  tax  stated.— In  re 
Fearing's  Estate,  79. 

TBUDGRAPHS  AND  VGLEraWNBS. 

I«  XWTABUSHMIBWT,  CONSTIilXCmeN,  AWD 
MAINTBNAIfCiD. 

^==>10(4)  (N.Y.Snp.)  Consent  of  nranidpality 
and  compensation  required  before  erection  of 
poles  in  street.— Marx  v.  Edison  Blectric  Il- 
luminating Co.  of  Brooklyn,  807. 

TmE. 

«=»5  (N;Y.8iir.)  ZnierlQCutory  judlrment  he- 
Oumes  £nal  three  months  after  entry.— In  re 
Aibrecht's  Estate,  432. 

«=>I0(4)  (N.Y.SUP.)  Last  day,  if  Sunday,  is 
not  excluded  in  ooznnating  period  of  years. — 
Russell  Y.  Kniffin,  7dS. 

TORTS. 

See  Assault  and  Battery*  ^^^2^;  Collision; 
False  Imprisonment,  ^==^40;  Libel  and 
Slander,  ^=w5-123;  Municipal  Corporations, 
«s>808;  Nefi^gence,  ^B>2-136;  Nuisance,  ^=s> 
8^64. 

^=>I0  (N.Y^Snp.)  Party  intentionally  cawing 
another  to  break  contract  is  liable  to  party  in- 
iuDed.— Sefa^estnger  y.  Qainto.  401.   • 

TBADB-MABfiS  AND  TRADiUNAMISS 
AND  UNFAIR  OOMPBTmON. 

I.  BIARm  AimNAMSS  SUBJRCTS  OF 
OTTlfBRSHIP* 

e=s>3(l)  (N.Y.Sttp.)  Word  "company"  cannot 
be  used  as  a  trade-maxiE.-*Barowa  t.  Farda,  247. 
«=»3(2)  (N,Y^»p.)  Word  *  Manufacturing" 
cannot  be  used  as  a  trade -^arlc-iBr^wn  ▼• 
Farda,  247. 

<e=s>3(4)   (N.YJ8UP.)  Word  "floral"  cannot  be 
used  as  a  trade-mark.— Brown  t.  Farda,  247. 
«=»9  (N.Y.Siip.)  Word  "Utica"  cannot  he  used 
as  trade-mark.— Brown  y.  Farda,  247. 

IV.  INFRINGSSIIIBHT  AND  UVFAIR  COBUPK- 
TITION. 

(B)  WliAt  Comvetfttlon  UnlAwfnl. 

e=s>97  (N.Y.Sup.)  Use  of  trade-name  not  en- 
joined, unless  unfair  competition  shown. — 
Brown  v.  Farda,  247. 

«c=>66  (N.Y.Snp.)  Defendant  will  he  enjoined 
from  imitating  the  design,  color,  and  markings 
of  plaintiff's  taxi  cars  in  a  way  to  mii^ead  tbose 
intending  to  use  plaintiff's.— Amerioftu  Yellow 
Taxi  Operators  ▼.  Qninn,  623. 
^=^7\  (N.Y.Sup.)  Use  of  trade^name  not  en- 
joined, in  absence  of  showing  of  intent  or  actual 
deception  of  public— Brown  v.  Farda,  247. 
^=>76  (N.Y.Sup.)  Making  false  statements  of 
competitor's  output,  in  soliciting  its  customers, 
unfair  competition. — Shevers  Ice  Cream  Co.  t. 
Polar  Products  O).,  44. 

<0)   Aettons. 

«=>95(3)  (N.Y.Sttp.)  Parties  will  he  enjoined 
from  imitating,  in  order  to  profit  by  stealing 
good  will,  built  up  by  industry,  skill,  and  en- 
terprise.—American  xellow  Taxi  Operators  v. 
<2uinn.  623. 

^=s>IOO  (N.Y^up.)  Form  of  judgment.— She- 
vers  Ice  Cream  Co.  v.  Polar  Products  Co.,  44. 

(?e) 


TRIAL 

See  Costs;   Criminal  Law,  «ss>«55-«23;   Joty: 

New  Trial;   BefercBot;   Yenue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  variouB  spedfic  topics. 
For  review  of  rulings  at  trial,  «ee  Appeal. 

I.  NOTICB  OF  TRIAL  AND  PRKLUHVART 
nftOOEVDINCUI. 

^=s>3  (N.Y.Sup.)  Separate  trial  on  issue  of 
possession,  after  separate  trial  on  issue  of  res 
judicata,  having  teen  waived,  its  refusal  not 
error.— SteWi  ▼.  Town  of  Oyster  Bay,  85. 

II.  DOCKBTS.  LISTS,  AND  OAUBRBARS. 

<e=s>l3(2)  (N.Y.SOP;;)  IfotSon  for  ipunediate 
trial  den^d^-^Baj  (Jourt  Estates  Co.  t.  I>ick- 
erson,  190.  . 

III.  COURBB  AlVD  COlfDIWT  OF  TRIAL  IN 
OBNERAL. 

«=»25(5)  (N.Y.Snp.)  Defendant  heU  not  enti- 
tled to  the  affirmative.— JB'arquhar  t.  American 
Code  Co.,  492. 

XT.  lHH»PTIOIV  OF  BVimBlTOB. 

(A)  IntrodnctflAn.,  Offer,  amd  Adjaiaaioa  «t 
BTl#enee  to  €iteBeral. 

ids>49  <N.Y.>  Bemark  of  court  hM  to  show 
evidence  was  admitted  for  incompetent  pur- 
pose.—Bishop  V.  New  ¥ork  Cimes  Co.,  238  N. 
Y.  446,  135  N.  B.  845. 

<e=»56  (N.Y.Sup^)  Befusal  to  allaw  defendant 
to  introduce  addittonal  witnesses  to  certain 
facts,  on  ground  that  evidence  woald  be  cumu- 
lative, %eZd  error.-*<}olden  y.  Weinstein,  439. 

(C)  O^ectloMA,  MotUona  t*  Strllse  Omt,  /Mmd 
Rxcca»tlaaa> 

<g=>l05(2)  (N.Y.SUPO  fividenoe  oT  title  and 
easement  An  street,  where  unohjectsd  to,  AeU 
sufficient  as  against  nensMit— Mass  v.  edison 
Electric  Illuminating  Co.  of  Brooklyn,  807. 

VI.  TAKINO    CASB    OR    aVBSTIOlf    FROM 
JURY* 

(A)  (iueatlona  -mt  L»«r  or  of  Fact  Im  Gen- 
ersJ. 

<83»l9e(l)  (N.YJSiif.)  Dismissal  of  oosiplaint 

held  error,  whose  plaintiff  had  shown  prima 

facie    case.— Cotton  States   Hosiery  Mills   t. 

Buchwald,  146. 

^ss>14l    (N.Y.)  Slrror   to    hold    uncontradicted 

evidence  insufficient  in  law,  althouf^  voisatis- 

factoi7  in  iAnn.--antf3ht/^  ▼.  Stone,  283  N.  T. 

465,  135  N.  B.  852. 

^=»\4\   (N.Y.Sup.)  Where  evidence  that  coal 

hole  in  eidewitt  ceae  nuissnoe  was  sndispsted, 

verdict  should  he  directed  for  person  iiuured 

thereby.— Bietxe  Y.  IVank  HiHman  Beslty  "Co., 

412. 

<$s>l4l   (N.Y.9iap.)  No      question     for     jury, 

where  evidence  is  uncontradicted.— Sankela  y. 

Booras,  850. 

(C)  Dlsmlaaal   or  Nonsnlt. 

<ees9f99  (N.Y.)  Nonsuit  sheald  be  granted  when 
evidence  did  not  support  complaint.*-Woodnrif 
v.  Oermansky,  238  N.  Y.  365,  185  N.  B.  601. 
«a»l50  (N.Y.6BP.)  Kesertv»g  d^asion  on  mo- 
tion for  <fismis8al  of  complaint  until  after  ver- 
dict held  proper.— Gartner  v.  (}oodman«  258. 
^=>I65  (N.Y .Slip.)  Qrantinr  n^etion  to  dismiss 
counterclaim  without  hearing  defendant's  evi- 
dence, error.— Handftl  v.  Spechler,  216. 
<S=»f65  (N.Y.Sup.)  Trial  court  cannot  set  aside 
verdict    sim'^ortea    by    evidence.— Oartner    ▼• 
Goodman,  258i» 
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Vn.  SVSTRVCTlOlfft  T0  JURY. 

(A)   Province  of  Court   and  Jury  in   Gen- 
emi. 

<$=s>i94(l8)  (N.Y.Siip.)  In  action  for  injuries 
from  the  moving  of  defendant's  truck,  left 
standing,  an  instruction  comparing  such  leaving 
with  the  leaving  of  a  horse  unattended  and  un- 
hitched held  error.— Teich  v.  Ttuppert,  645. 

In  action  for  personal  injuries,  an  instruc- 
tion stating  that  motorcars  are  dangerous  ut' 
struments  held  erroneous.— Id. 

<B)  Neoeealty  nnd  Sab|c«t*]f«tter. 

«S92I0(I)  (N.Y.)  Ertm  to  submit  credibUity 
of  testimony  corroborated  by  unfriendly  wit- 
ness to  jury.— ©nichtel  v  Stone,  283  N.  Y. 
465,  135  N.  B.  852. 

Error  to  submit  credibility  of  testimony  of 
unfriendly  witness  to  jury.-^d. 

(C)  Form,  Reqaieitee,  and  SnUlciency. 

«=»236(t)  <N^Y.)  Krror  to  charge  tfiat  uu- 
coortradieted  teadmony  -of  aaj  witness  might 
be  duvegatdedv-^Gnichtel  t.  Stooa,  288  N.  X. 
415,  186  N.  m  862. 

Error  to  permit  jury  to  disregard  undisputed 
testimony  in  chargkig  as  to  credibility.— Id. 

(O)  Conrvtmtetlom  mmd.  •deration. 

4$=»296(l)  (W-Y-Sup.)  Instructions,  though 
bad  in  form,  not  objectionable,  where  correct 
as  a  whole.— Groonstad  ▼.  Hobbins  Dry  Dock  & 
Repair  Co.,  675. 

^a»2«6(l'r)  (M.Y^iM.)  iBStvuotion  imaed  an 
speculative  proof  of  damages  h0ld  reversible  er- 
ror.—Doelger  V.  BaUery  Park  Nat.  Bank,  582. 

IX.  I^VRDICT. 

•(A)  Goiteral  Vovdlot. 

4d=»340(5)  (N.Y.Sup.)  Verdict  fizina  damage 
and  providing  that  it  be  divided  equaUy  between 
two  defendants  may  be  corrected  by  striking 
out  latter  provision.— Schoat  v.  Marriott,  849. 

Z.  TRIJIX  BT  CMH/RT. 
<A)  Hoarlngr  and  JDeterminatlon  of  Ganse. 

^S93S4  (N,Y.8up.)  Court  erred  In  naldng 
findings  of  fact  and  dismissing  the  oomplaint  on 
the  merits.— Frank  v.  Witlin,  795. 

<R)  Fflndiasa  of  Faet  and  Condajitons  of 
Lavr* 

«3»390  (N.Y^uo.)  Court  erred  in  makiag 
findings  of  fact  and  dismissing  the  complaint  on 
the  merits  before  defendant  rested  case.— 
Frank  v.  Witiin,  795. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 


I.  CRRATION,   BXlSTBlfC^E,  AND  TA- 
I<IDfTY« 

(A>  Bzpresa    Tmstii. 

^=>30i/2(l)  (N.Y.)  Contract  held  one  of  trust* 
and  not  guaranty,  so  that  trust  company's  lia- 
bility ceased  when  fund  became  exhausted.— 
Brown  v.  Cleveland  Trust  Co.,  233  N.  Y.  399, 
135  N.  E.  829. 

€=S94f  (N.Y.8ur.)  One  asserting  trust  on  prop- 
erty absolutely  granted  has  burden  of  proof.— 
In  re  Weber's  Estate.  336. 
^=s>46  (N.Y.8lip.)  Validity  determined  as  of 
time  of  creation.— Mann -Vynne  v;  Rquitable 
Trust  Co.  of  New  York,  50. 
«$=s>39(2)  (N.Y.8«p.)  Creotor  may  revoke  trust 
created  for  her  benefit.— Aranyi  v.  Bankers' 
Trust  Co.,  614. 


III.  APPOlNTMBlirT,  CtUAUFICATIOlf,  AlfD 

TfiNURB  or  TRtlSTlQB. 

«s:>l69(2)  (N.Y.8«r.>  Power  of  executors  and 
^trustees  to  appoint  successor  to  trustee  held 
abdicated  by  a  deadlock  between  surviving  trus- 
tees, resulting  in  aourt's  assuming  authority  to 
appoint.— In  re  Tilden's  Estate,  565. 

IV.  M AffAeESBUSMT      AKD      DUIP08AI«      OF 

TRUST  PROPBRTY, 

^s»l79(N.Y.)  O^rustee  is  bound  to  act  in  good 
faith  and  with  prudence  in  handling  trust  es- 
tate, and  otherwise  xt  is  liable  for  depletion 
of  trust  fund.— Brown  ▼.  Clefeland  Trust  Co., 
233  N.  Y.  399,  135  N.  B.  829. 
^s=>\79  (fl.YJSap.)  Trustee  of  corporate  stock 
9ield  to  be  under  duty  to  procure  renewal  of  old 
contract,  which  bad  but  nine  months  to  run 
aiter  they  assumed  conUiol.— ^lakeslee  v.  Sot- 
tiic,  752. 

i9a»mii)  (II.Y..Sttp.)  Trustee  for  holder  of 
corporate  stock,  procuring  for  another  corpo- 
ration in  which  he  is  interested  the  renewal  of 
a  contract  wf  A  the  fonner,  is  liable  for  loss.— 
BftBlteslee  t.  Sottile,  752. 
«s>232  (N.Y.Sup.)  Stockholder  has  cause  of 
action  agalivrt  trustee  for  injury  by  trustee's 
violation  of  duty  to  keep  corporation  a  living 
entity.— Blakedee  v.   Sottfle.  752. 

vn.  BSTABLISHHISrT    AlfD   BNFORCS2- 
MBHf  OF  TRUST. 

(O)  Aotioas. 

«s»a59<3)  <N,Y.)  RemedF  at  law  dees  not  pre- 
vent suit  in  equity  to  declare  trust  in  proceeds 
of  fraudulent  purchase  of  stock.— Falk  v.  Hoff- 
man, 233  N.  Y.  199.  185  N.  S.  243. 
^=s>366(l)  (N.Y.Sttp.)  Remainderman  held  not 
necessary  party  to  action  by  vejbeaantatives  of 
cestui  que  trust  against  trustee.— Conroy  v. 
Bquitable  Trust  Co.  ef  New  Yexk,  94. 
^=s»366(2)  (N.Y,Siui.)  Beneficiary  need  not  in- 
clude other  stockholders  in  action  against  her 
trustee  for  neglect  of  doty.— Blakeslee  t.  Bot- 
tile,  752. 

UNFiilR  COMPETITION. 

See  Trade-Marks  and  Trade-Names  and  Unfair 
Competition,  «ss>e7-100. 

USOTK¥. 

K.  USURIOUS   CONTRACTS   AND   TRABTBAC- 
TlOlfS. 

(A)   Nntnre  and  VallOlty. 

^=s>53  (N.Y.8ii^.)  Note  made  under  agreement 
ttiait  added  amount  is  for  servioes  not  usurl- 
ous.-^arrington  v.  Steel  Co.  of  America,  53T. 

(B)  Rlffbt*  nnd  Renedies  of  Pnrtles. 

^=s»l  15  (N.Y.SUJI.)  Payee,  suing  maker  and  in- 
dorser  on  individual  liability,  could  not  avoid 
usury  on  theory  that  loan  ives  in  fact  made 
to  a  corporation,  resulting  in  contradiction  of 
writing  by  parol.— Harris  v.  Eakins,  187. 

VENDOR  AND  PURCHiJSER. 

See  Sales. 

UI.  MODIViOATieil     OR     RJDSCISSIOlf     OF 
CONTRACT. 

(C)  Reaol«sloa  by-  Purchaser. 
<^3»|23  (N.Y.Sup,)  Necessary  ^ments  for  re- 
scission for  fraud  hel4,  shown  by  purchaser's 
complaint.— Ressler     v.     Samphimor    Holding 
Corporation,  363. 

Action  to  rescind  may  be  maintained  against 
all   parties   acfting    through    dummy    vendor* 
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though  contract  is  unnecessarily  under  seal. 
— Id. 

Purchaser  may  maintain  action  in  eqaity  to 
rescind  and  to  recover  payments  made.— Id. 

IV.   PBRFORMANCB   OF  CONTRACT. 
(A)  Title  and  Estate  of  Vendor* 

^=s>130(2)  (N.Y.Sup.)  Purchaser  of  real  es- 
tate held  entitled  to  marketable  title.— Joseph 
Iioria,  Inc.,  ▼.  Stanton  Co.,  270. 
<gs»i44(2)  (N.Y^up.)  Vendor  held  entitled  to 
opportunity  to  remove  smali  lien.— Urbis  liealty 
Co.  V.  Globe  Realty  Co.,  535. 

V.  RIQUT8  AND  LIABILITIBS  OF  PAR- 
TIES. 

(C)  Bona  Fide  Fmroliaser*. 

<e=9232(l2)  (N.Y.Sitp.)  Possession  by  equit- 
able  owner  held  to  charge  purchaser  with  no- 
tice of  his  rights.— Tiedemann  y.  Tiedemann, 
782. 

Vn.  RBMBDIE8   OF  PURCUASBIU 
(A)  RcGOTery    of    Pnreliaiie    Money    Paid* 

^=s>334(l)  (N.Y.Sup.)  Enactment  of  rent  laws 
after  contract  held  to  justify  refusal  to  take 
apartment  building.— Urbis  Bealty  Co.  y.  Globe 
Beaity  Co.,  535. 

VENUE. 

n.  DOMICILE. OR  RESIDENCE  OF  PAR- 
TIES. 

^=>28  (N.Y.Sup.)  "Resided,"  as  used  in  yenuo 
statute,  defined.— Kleinrock  y.  Nantez  Mfg.  Co., 
142. 

VERDICT. 

See  Trial,  «S9340. 

VESTED  RIGHTS. 

iSee  Constitutional  Law,  ^=:»101. 
WAR. 

«=s>l2  (N.Y.Sup.)  Corporation  held  not  called 
on  to  notify  Alien  Property  Custodian  of  alien 
enemy  stockholder's  subscription  rights  to  in- 
creased stock. — ^Noble  y.  Great  American  Ins. 
Co.,  60. 

Transfer  of  subscription  warrant  for  increas- 
ed stock  in  domestic  corporation  by  American 
citizen  residing  in  Germany  in  1918  held  yoid; 
''alien  enemy.''— Id. 

WAREHOUSEMEN. 

^=9 1 2  (N.Y.Sup.)  Purchaser  of  leceipt  for  yal- 
ue  held  entitled  to  recover  thereon;  "receipt;" 
"letter;"  "memorandum;**  "acknowledgment  of 
an  informal  character."«Jo8eph  y.  P.  Viane, 
Ii^c,  235. 

WATERS  AND  WATER  COURSES. 

See  Canals;   Nayigable  Waters. 

VII.   CONVE2YANCIBS   AND   CONTRACTS. 

«@»I56(4)  (N.Y.Sup.)  Exception  of  deed  held 
to  be  of  entire  pona.— Greenspan  y.  Yaple,  65S. 

IX.  PUBIilC  IVATBR  SUPPLY. 

(C)   Mlnlnar>  Meclianlcaly  and  Bfanafaetnr- 
infK  Parpoaeii. 

^=s>267  (N.Y.Sup.)  Mere  ownership  of  lots  on 
canal  giyes  no  right  to  water  for  power. — 
Stebbins  y.  Frisbie  &  Stansfield  Knitting  Co., 
C59. 

^=s>277  (N.Y.Sup.)  For  prescriptiye  right,  tak- 
ing must  be  open,  notorious,  and  under  claim  of 
(38) 


right.— Stebbins  y.  FrisiHo  &  Stansfield  Knitting 
Co.,  559. 

^»282  (N.Y.Sup.)  Owners  of  power  canal  en- 
titled  to  injunction  against  excess  drawing  of 
water.— Stebbins  v.  Fnsbie  &  Stansfield  Knit- 
ting Co.,  559. 

Damages  recoyerable  for  unwarranted  use  of 
power  from  canal,  though  not  lease  to  any 
one.— Id. 

^=:>285  (N.Y.Slip.)  Power  canal  owner  requir- 
ed to  haye  canal  large  enough  to  supply  lessees 
of  power.— Stebbins  v.  Frisbie  &  SStansbeid 
KnittiniT  Co.,  550. 

WEAPONS, 

<^=»I2  (N.Y.Sttp.)  Justice  of  the  peace  cannot 
issue  permit  to  carry  pistol.— People  y.  Taran- 
toio,  tt72. 

Permit  to  carry  pistol  must  be  issued  in  coun- 
ty where  the  person  resides.— Id. 

WEIGHTS  AND  MEASURES. 

^»8  (N.Y.)  Public  weigher  owes  duty  to  buy- 
er, though  seller  ordered  and  paid  for  seryices. 
•— Glanzer  y.  Shepard,  233  N.  Y.  2d6»  135  N.  £. 
275. 

WHARVES. 

^=»9  (N.Y.Sitp.)  Lessees  held  not  enUtied  to 
credit  for  rent  collected  by  lessor.— Carroll  y. 
Patterson,  Graham  &  Co.»  52^. 

wn^Ls. 

See  Descent  and  Distribotion;   Szecutors  and 
Administrators. 

I.  nature:  and  bxtesnt  or  tbstamsk- 

TARY   POWBR. 

€=»I3(1)   (N.Y.Siir.)  Decedent     Estate     Law 

sbouJd  be  liberaQy  construed.— In  re  Watkins' 
Estate,  342. 

^=^13(3)  (N.Y.Sur.)  Widow  liying  apart  from 
husband  at  time  of  his  death  held  protected  by 
statute  forbidding  devise  of  all  of  estate  to 
charitable  institutions.— In  re  Watkins'  Estate. 
342. 

^=>I4  (N.Y.Sur.)  Devise  of  all  property  of  de- 
cedent, leaving  a  wife,  to  a  lodge  of  Odd  Fel- 
lows, held  invalid.— In  re  Watkins*  Estate,  342. 

Method  of  determining  whether  a  lod^e  is  a 
charitable  institution  stated.— Id. 

Lodge  held  a  **benevolent  association.** — ^Id. 

"Charitable"  and  "benevolent"  held  not  syn- 
onymous, as  used  in  Decedent  Estate  Law. — ^Id. 

II.  TBSTAMBNTARY  CAPACITY. 

<d==>54(l)  (N.Y.Sup.)  Exclusion  of  evidence  of 
conversations  of  testatrix  shortly  after  execut- 
ing will,  to  show  condition  of  mind,  held  error. 
—In  re  Burnham's  Will,  811. 

nr.  RBaVISITBS   AND   TALIDITT. 

(A)  Nature  and  B«a«atlala  of  Tentamenta- 
1*7   UisposltlooM. 

^=»80  (N.Y.Sup.)  Probate  will  be  denied,  where 
the  instrument  is  inoperative  in  the  event 
which  has  happened.— In  re  Poonarian's  WilL 
511. 

Clause  relating  to  testator's  death  while  on 
trip  held  statement  of  inducement  merely. — Id. 

CO   Bxeeattoa. 

<S==»lil(2)  (N.Y.$ur.)  WiU  signed  in  attesU- 
tion  clause,  preceding  unsigned  oodidl,  Aetd 
valid— In  re  Miller's  Will,  843. 
«=s)'MI(5)  (N.Y.Sur.).Not  invalid,  though  sig- 
nature of  testator  is  preceded  by  that  of  one 
witness.— In  re  Barry's  Estate,  w6. 
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(E)   NuncapatiTe  iwrill*. 
^=s>l4l   (N.Y.Sur.)  Statement   made   by  dece- 
dent, abont  to  embark  for  thd  war  in  Barope, 
held    admissible    as    nnncupatiye   will.— In    re 
Stein*8  Will,  909. 

(G)  Revocation  and  Re-rival. 

^=>I73  (N.Y.S»P.)  Will  partly  destroyed  witb- 
out  direction  of  testatrix  not  legally  reroked.— 
In  re  Dorrity's  Will,  573. 

V.   PROBATB,  BSTABLiISHMESNT,  AND  AJf- 
NULJUESNT. 

(A)  Probate   and   Revocation   in   General. 

^=9205  (N.Y.S«p.)  While  probate  is  necessary 

as  to  personal  property,  it  is  not  necessary  to 

confirm  title  to  real  estatc—Velsor  v.  Freeman, 

191. 

<@=»206  (N.Y.Sur.)  "Codicil"   is   independently 

probatiye,  though  included  in  term  "will."— In 

re  Miller's  Will,  843. 

(0>  Action*    to    Batabliah    or    Determine 
Talidity  in  General. 

^=9222  (N.Y.Sup.)  Equity  may  assume  juris- 
diction to  determine  validity  of  will  and  convey- 
ance  thereunder.— Velsor  y.  Freeman,  191. 

(O)  Probate   or  CSatabliabment  of  Ijoat  or 
De«troye#  'WUU. 

^=»23l  (N.Y.8ur.)  Power  of  surrogate  to  pro- 
bate lost  or  destroyed  wills  is  statutory.— In  re 
Dorrity's  WiU.  573. 

^s>232  (N.Y.Sar.)  Statute  relating  to  probate 
of  wills  fraudulently  destroyed  should  be  lib- 
erally construed.— In  re  Dorrity's  Will,  573. 
€=s>234  (N.Y.Siir.)  Will  destroyed  without  con- 
sent of  testatrix  held  "fraudulently  destroyed." 
—In  re  Dorrity's  WiU,  573. 

Will  in  part  fraudulently  destroyed  held  ad- 
missible to  probate  on  presentation  of  copy. 
— ^Id. 

(D)  Probate  or  Record  of  Foreism  'Will*. 
^=9240  (N.Y.Sur.)  Letters  written  by  deceased 
while  with  American  Expeditionary  Fprces  in 
France  not  admissible  as  foreign  will.— In  re 
Stein's  Will,  909. 

(B)  Jnriadi^ion,  Itimitations,  and  I.acbest 

^=9253  (N.Y.Sup.)  Matters  concerning  valid- 
ity of  wills  relegated  to  Surrogate's  Court,  in 
absence  of  special  reasons  calling  for  equitable 
jurisdiction.— Velsor  v.  Freeman,  191. 

(F)  Parties  and  Prooea*  or  Hotice* 

^=>263  (N.Y.Sur.)  After-born  children  must  be 
cited  on  petition  for  probate  of  will.— In  re 
Salamy's  Estate,  840. 

(H)  Bvidenoe. 

^5»290  (il.Y.8ur.)  On  presumption  of  revoca- 
ation  arising  from  nonproduction  of  duplicate 
of  will  in  hands  of  testatrix^  other  duplicate  in 
hands  of  her  attorney  denied  probate.— In  re 
McChesney's  Will,  893. 

^=s>302(6)    (N.Y.Sur.)   Statutory    requirement 
as  to  witnesses  for  admission  of  nuncupative 
.  will  held  not  satisfied  by  letters  of  decedent.— 
In  re  Stein's  Will,  909. 

«=>303(3)  (N.Y.Sur.)  Testimony  that  will 
signed  in  attestation  clause  was  signed  in  wit- 
nesses' presence  held  sufficient  to  show  intent 
to  execute  it.— In  re  Miller's  Wni,  S43. 

(I)  Hearing  or  Trial. 

«s>3l8(2)  (N.Y.Sur.)  DireeHon  of  verdict  ad- 
mitting will  iheld  proper,  notwithstanding  in- 


ability of  jury  to  agree  on  issues.- In  re  Price's 
Estate.  842. 

«s»32f  (N.Y.SUP.)  Refusal  to  let  proponents' 
counsel  make  closing  address  held  error.— In  re 
Burnham's  WUl,  811. 

i$s9324(2)  (N.Y.Sup.)  Evidence  of  mental  in- 
capacity of  testatrix  held  not  sufficient  to  go 
to  the  jury.— In  re  Bumham's  Will,  811. 

Where  evidence  of  mental  incompetency  ex- 
istSi  from  which  diiferent  inferences  may  be 
drawn,  the  case  is  for  the  jury.— Id. 

(<!)  Jndvmont  or  I>eoree. 

€=»355  (N.Y.8ur.)  Opening  of  probate  of  wiU 
held  limited  to  correction  of  record  as  to  status 
of  after-born  child.— In  re  Salamy'i  Estate, 
840. 

<BD  Operation  and  Bffect. 

^=»430  (N.Y.Sup.)  Heir  at  law  may  litigate 
title  after  probate.— Velsor  v.  Freeman*  191. 
<®=s>43l  (N.Y.Sur.)  After  decree  holding  will  of 
nonresident  invalid,  papers  wUl  not  be  trans- 
ferred to  courts  of  domicile.— In  re  Spang's 
Estate,  77. 

VI.  C01V9TRU0TI0N. 
(A)  General  Rale*. 

^s»439  (N.Y.Sttp.)  Intention  of  testatrix  gov- 
erns construction.— Rezzemini  v.  Brooks,  748. 
^»439  (N.Y.Sur.)  Clearly   expressed  purpose 
of  testator  will  not  be  perverted,  dn  ground  that 
the  consequence  might  not  have  been  intended 
by  testator.— In,  re  Brennan's  Will,  334. 
«&9»439  (N.Y.Sar.)     Divide  and  pay  over  rule 
of  construction  subsidiary  to  testator's  general 
intention.— In  re  Hicks'  Wills,  846. 
eso44l   (N.Y^upw)  To  be  construed  with  ref- 
erence to  circamptances.— Reszemini  v.  Brooks, 
748. 

^=3449  (N.Y.Sur.)  Law  favors  testacy  rather 
than  intestacy.— In  re  Hicks'  Will,  846. 
^=»452  (N.Y.8up.)  Blood  relatives  favored  in 
cons*^ ruction.— Rezzemini  v.  Brooks,  748. 
«=s>466  (N.Y.8ttr.)  The  words  •*my  executors 
and  trustees"  held  intended  as  descriptio  per- 
sonie,  and  not  to  require  trustees  and  executors 
to  be  the  same  persons.— In  re  Tilden*s  Estate, 
565. 

<e=»476  (N.Y.Sur.)  Codicil  and  will  read  to- 
gether to  ascertain  testamentary  intent— In  re 
Brennan's  Will,  334. 

^=>481   (N.Y.Sur.)  Specific  legacies   speak   as 
of  time  of  execution.— In  re  Bradley's  Estate, 
888. 
Codicil  held  not  to  change  specific  legacies. 

<@=>487(2)  (N.Y.Sup.)  Extrinsic  evidence  as 
to  surrounding  circumstances  properly  consid- 
ered in  construction.— Rezzemlm  v.  Brooks,  748. 

(B)   Dealffnation    of    Devisees,    and    Leva* 
tees  and  Their  Respective  Shares. 

($s»494  (N.Y.Sor.)  Gift  to  wife  means  one  Itv- 
ing  at  time  of  execution.— In  re  Bradley's  Es- 
tate. 888. 

^5»523  (N.Y.)  Bequest  to  children  of  named 
person  surviving  testator,  to  be  given  to  them 
when  of  age,  does  not  include  children  bom 
after  testator's  death.— In  re  Gillespie's  WilL 
283  N..  Y.  383.  185  N.  B.  824. 

(0>  SnrrtTorslilp,      Represeiltatlon^      and 

es»545(3)  (N.Y.)  Death  of  devisee  without  is- 
sue ordinarily  refers  to  death  in  testator's  life- 
time, but  this  construction  yields  to  slight  evi- 
dence of  contrary  intention.— Brown  v.  (iardner. 
233  N.  Y.  261,  135  N.  B.  325. 
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(D)  Desert  pti  on   of  Propevty. 

«=9564(i)  (N.Y.Sup.)  General  gift  of  income, 
withoat  limitation  or  gilt  ovev  of  corpus,  gift 
of  prinoipaa.— In  re  Sackett'a  Will,  108. 
^=>572  (N.Y.Sur.)  Bequest  of  papers  in  safe- 
ty deposit  box  held  to  indude  mortgage  tem- 
porarily taken  from  box,  as  well  as  bond  secur- 
ed thereby  found  in  the  bpi.—In  re  Brennan's 
Will.  334. 

(EI)   Nature  of  EUitates   tuta  laterevta   Cre- 
ated. 

€=»60l(5)  (N.Y.$ii|»k)  Q4ftA«eii  absolute,  modi- 
fied only  by  a  trust  for  life.— in  re  Saiekett'B 
Will.  108. 

<S=»6a2, 603(3)  (N.Y.)  Language  KM  to  evi- 
dence intention  to  have  substituted  devise  take 
effect  upon  devisees'  death  without  issue  at  any 
time.— Brown  v.  Gardner,  233  N.  X.  261»  135 
N.  B.  32?^. 

^=3»6I9  (ri.Y.9ur.)  Provision  for  an  annual 
payment  of  income  of  j  certain  amount,  at  dis- 
cretion of  executors,  held  not  an  annuity,  but  a 
direction  to  pay  the  net  income  only.— In  re  Ve- 
lie's  Estate,  891. 

^=>622  (N.Y.Sur.)  Vested  remainder  held  not 
defeated  by  subsequent  provisions. — ^In  re  Reil- 
]y*s  Estate,  892. 

(F>  Vested  or  CoAtlnflpeitt  Kstate*  and  In- 
teremtu. 

«ss>634<l>  (N.Y.8np.)  Unqualified  bequest  of 
•part  of  property  after  termination  of  trust  held 
vested  remainder.— In  re  Reilly's  Estate,  892. 
«=:»634(7)  (N.Y.8UPL)  ]>evi8e  of  life  estate, 
with  remainder  to  dinigfaters  of  testator's  de* 
ceased  brothers,  held  to  vest  remaiader  at 
death  of  testator;  descendants  of  deeeased 
daughter  taking  by  representation/— In  re  Gee's 
Will,  434. 

«=»634<7)  (N.Y.8ar.)  Remainder  Mid  to  vest 
at  time  of  testator's  death,  and  not  on  death 
of  life  tenant.— In  re  Hicks'  Will,  846. 

(H)  Batate*  Uft  Twmmt  aad  Perwenk 

<@=»684(2)  (N.Y.Snp.)  Beneficiary  AeM  entitled 
to  support  from  principal  and  incoiye,  not- 
withstanding independent  resources.— Kezze- 
mini  v.  Brooks.  748. 

<$=>687(l)  (N.Y.Sup.)  Grandchildren  held  en- 
titled to  trust  fund  on  termination  of  trust.— 
In  re  Chase's  Will,  867. 

(I)   A«rttona  to  Conatwe  'Wills* 

^=>707(l)  (N.Y.Sup.)  Where  cestui  que  trust 
defended  on  account  of  conflicting  interest  of 
trustee,  statute  limiting  allowance  inapplica- 
ble.—Smith  V.  Johnson,  67. 
<&=»707(2)  (N.Y.Sup.)  Where  trustee  repre- 
sented conflicting  trusts,  cestui  que  trust,  de- 
fending herself  and  others,  reimbursed  for  ex- 
pense.—Smith  V.  Johnson,  67. 

Beneficiary  of  trust,  defending  rights  under 
will,  held  entitled  to  reimbursement  of  expens- 
es, notwithstanding  defense  by  guardian  ad 
litem  for  infant  beneficiaries.— Id. 

That  some  beneficiaries  did  not  desire  con- 
test to  preserve  estate  did  not  defeat  another's 
right  to  reimbursement  for  defending.— Id. 

VII.   RIGHTfl   AND  LIABILITIES  OF  DBVI- 
SEES  AND  LBGATEBS. 

(A)   Natnre    of   Title    and    RAfflits   In    Gen- 
eral. 

^=>722  (N.Y.8upw)  Devise  of  all  testator's 
property  carries  only  the  title  which  he  has, 
subject  to   easements    of   abutting   owners   in 

froperty  dedieated  as  park.— Russell  t.  Church, 
24. 


(O)    Advanoement*,    Ademption,    Satlefae- 
tlon,  and  Lapse. 

<$B»764  (N.Y.8ur.)  ''Ademption"  is  the  extinc- 
tion or  satisfaction  of  legacy.— In  re  Bradley's 
Estate,  888. 

<@=»76/  (N.Y.Sur.)  Immaterial  changes  do  not 

work  ademption.— In  re  Bradley's  Estate,  88S. 

Transformation  of  stock  of  bank  to  stock  of 

succeeding  bank  does  not  work  ademption.— Id. 

(F)   I*earaeiea    Chargred    on    Proper tT«    !&•- 
tate.  or  Intermit. 

e=:>820(3)  (N.Y.Sar.)  Testatrix  held  to  have 
intended  legacies  to  be  charge  on  real  estate.— 
In  re  Weber's  Estate,  336^ 

(H)  Told,  I«ap«ed,   and   Forfeited   DoTlaea 

and  Beaneata,  and  Property  and 

Intereata  ITndlapoaed  of. 

<Ss»849  (N.Y.Sup.)  Legatee  being  sister  and 
predeceasing  testator,  legacy  vested  in  legatee's 
descendants.— In  re  Sackett's  Will,  108. 

WITNESSES^ 

See  Depositions;  Evidence. 

U.  OOMPBTBMCT. 

(A)  Capacitr   and   •valtlleatlona   in   Gen- 

eral. 

«=3>52(e)  (N.Y.8IIP.)  Testimony  of  husband  as 
to  fraud  in  transfer  of  property  to  wife  com- 
petent.—Carstainr  V.  Spear,  184. 

(C)  Teatffmonr  of  Partiea  or  Peraon*  In- 

tereatetl.  for  or  affalnat  Repreaenta- 
tivea,  Svrvl^ora,  or  gneee— ora  in 
Title  or  Intereat  of  Peraona  Deeeaa- 
ed  or  Inoonip«teat« 

<S»»r49t2)  (If.Y.Sttp.)  Broker  not  "interested 
witness"  in  action  for  specific  performance, 
within  statute  relating  to  conversation  with 
persons  since  deceased.— Frank  v.  WitHn,  795. 

(D)  Gonfldential  Relatlona  and  Prfvileved 

Commnn  leationa. 

^=>2I3  (N.Y.Sup.)  Physicians*  testimony  ex- 
I^anatory  of  contradictory  statement  in  proofs 
of  death  improperly  exduded.— Saad  v.  New 
York  Life  Ins.  Co.,  445. 

<d»2f9(4)  (N.Y.Sup.)  In  beneficiary's  action 
on  life  policy,  no  one  can  waive  restriction  on 

fhysician's  testimony.- Saad  v.  New  Tork  Life 
ns.  Co..  445. 

<9E»2I9(5)  (N.Y.)  Plaintiff  waives  privilege  by 
testifying  to  injuries  and  consultation  with  phy- 
sician.—Hethier  V.  Johns,  233  N.  X.  870.  135 
N.  E.  603. 

ni.  BXAntNATIOIf. 

(B)  Croaa-Bjcamttttttion  and  Re-Bxaaiina- 

tion. 

^=3270(2)  (N.Y.Sttp.)  Cross-examination  of 
indorser  in  suit  on  note  as  to  matrimonial  dif- 
ficulties and  experiences  with  chorus  giria  htld 
improper.— Harris  v.  Stokes,  187. 

IV.   CRBDIBILITT.  IMPBACHMBNT,  CON- 
TRADICTION. AND  CORROBORATION. 

(K)  Contradiction  and  Corroboration  of 
Wltneaa. 

«=5»400(2)  (N.Y.8HP.)  Failure  of  pSaiaiiff  to 
prove  by  defendant  that  defendant  had  indorsed 
note  did  not  deprive  plaratiff  of  right  to  prove 
indorsement  by  aaotkcr  witness.— Chinshy  t. 
Perlman,  63a 
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Writs 


WORDS  AND  PHRASES. 

** Acknowledgment."— BriBtol   v.   Buck    (N.    Y. 

Sup.)  53. 
"Acknowledgment   of  an  Informal  character." 

-Joseph  T.  P.  Viane,  Inc.  (N.  Y.  Sup.]  235. 
"Action    in    equity    based    on    fraud."--Model 

Building  &  Loan  Ass'n  of  Mott  Haven  v. 

Reev<J8  (N.  Y.  Sup.)  383. 
"Ademption."— In  re  Bradley's  Bstete   (N.  Y. 

Sur.)  888. 
"Alien  enemy."— Noble  y.  Great  American  Ins. 

Co.  (N.  Y.  Sup.)  60. 
"Apple  vinegar."— Feople  v.  Douglas  Packing 

Co.  (N.  Y.  Sup.)  633. 
"Arrest."— People  v.  Esposito  (N.  Y.  Sp.  Sess.) 

326. 
"Audit,"— Lupfer  v.  Stete  (N.  Y.  Ct  01.)  171. 
"Banisters  and  railings."— Cahill  v.  Kleinberg, 

233  N.  Y.  255.  136  N.  B.  323. 
"Benevolent."— In  re  Watkins'  Estate   (N.  Y. 

Sur.)  342. 
"Benevolent  association."— In  re  Watkins*  Es- 
tate (N.  Y.  Sur.)  342. 
"Bills    payable    to    the    business."— Durant   v. 

Whedon,  126. 
"Business."— City   of  Rochester  v.   Rochester 

Qirls'  Home  (N.  Y.  Sup.)  236. 
"Charitable."— In  re  Watkins'  Estate    (N.  Y. 

Sur.)  342. 
"Cider  vinegar."— People   v.   Douglas  Packing 

Co.  (N.  Y.  Sup.)  OSL 
"C.  i.  f."— Seaver  v.  Lindsay  Light  Co.,  233 

N.  Y.  273,  135  N.  E.  329. 
"Clean."— Krauth  v.  Harris  (N.  Y.  Sup.)  526. 
"Codidl."— In  re  Miller's  Will  (N.  Y.  Sur.)  843. 
"Commercial  vehicles."— Zabriskie  t.  Law  (N. 

Y.  Sup.)  626. 
"Doing     business     within     state."— Holzer    v. 

Dodge  Bros.,  233  N.  Y.  216,  135  N.  B.  268. 
•'Exceptions."- Greenspan     w.    Yaple     (N.     Y. 

Sup.)  658. 
"Fire  door."— People  v.  One  Hundred  and  Thir- 

^-One  Boerum  St.  Co.,  233  N.  Y.  268,  135 

N.  E.  327. 
•Floral.' —Brown  v.  Farda  (N.  Y.  Sup.)  247. 
"Foreign  bills  of  exchange."— Richard  v.  Con- 
necticut Electric  Mfg.  Co.  (N.  Y.  Sup.)  4&7. 
"Fraud."— In  re  Dorrity's  Will   (N.  Y.  Sur.) 

573. 
••Fraudulently  destroyed."— In  re  Dorrity's  Will 

(N.  Y.  Sur.)  573. 
"Goods."— Melzer  v.  Zimmerman  (N.  Y.  Sup.) 

222. 
"InduHtry."— City   of   Rochester  v.   Rochester 

Girls'  Home  (N.  Y.  Sup.)  236. 
•'Inland  bills   of   exchange.  —Richard  v.  Con- 
necticut Electric  Mfg.  Co.  (N.  Y.  Sup.)  497. 
"Interested  witness."— Frank  v.  Witlin  (N.  Y. 

Sup.)  795. 
"Interstate  commerce."— Hiser  v.  Davis  (N.  Y. 

Sup.)  275. 
••Issued  and  outstanding."— Bankers'  Trust  Co. 

V.  Denver  Tramway  Co.,  233  N.  Y.  604,  135 

N.  E.  936. 
"Lawful  possession."— Rapp  v.  Mabbett  Motor 

Car  Co.  (N.  Y.  Sup.)  200. 


"Letter."— Joseph  v.  P.  Viane,  Inc.  (N.  Y.  Sup.) 

235. 
"Lien."— Rapp  v.  Mabbett  Motor  Car  C.>.  (N.  Y. 

Sup.)  200. 
"Malice."— Pecue  ▼.  West,  283  N.  Y.  316,  135 

N.  E.  515. 
"Managing  agent"— Holser  v.  Dodge  Bros.,  233 

N.  1.  216.  135  N.  E.  268. 
"Matrimonial   domidle."— Gould  v.    Gould    (N. 

Y.  Sup.)  745. 
"Medical    attendance."- Tnnnard    v.    Supreme 

Council   of  Royal  Arcanum    (N.   Y.    Sup.) 

707. 
"Memorandum."— Joseph  v.  P.  Viane,  Inc.  (N. 

Y.  Sup.)  235. 
"Natural  person."- Melnhart  v.  Contresta  <N. 

Y.  Sup.)  593. 
"Net"— Castillo  v.  J.   S.  Frank,  Inc.    (N.  Y. 

City  Ct.)  418. 
"Net   income."— Kings    County   Trust    Co.    v. 

Law  (N.  Y.  Sup.)  370. 
"Park."— KupeUan  v.  Andrews,  233  N.  Y.  278. 

135  N.  B.  502. 
"Parkway."— Kupelian  v.  Andrews,  233  N.  Y. 

278.  135  N.  E.  502. 
"Premises."— People  v.   Shkilky   (N.  Y.   Sup.) 

101. 
"Presence."— People    v.    Esposito    (N.   Y.    Sp. 

Sess.)  326. 
"Receipf-Joseph  v.   P.  Viane,  Inc.    (N.  Y. 

Sup.)  235. 
"Reservation." — Greenspan    v.   Yaple    (N.     Y. 

Sup.)  658. 
"Resided."- Kleinrock  v.  Nantex  Mfg.  Co.  (N. 

Y.  Sup.)  142. 
"Res  ipsa  loquitur."— Plumb  v.  Richmond  Light 

&  R.  Co.,  233  N.  Y.  285,  135  N.  E.  504. 
"Structural  charges."— People  v.  One  Hundred 

and  Thirty-One  Boerum  St  Co.,  233  N.  Y. 

268,  135  N.  E.  327. 
•^Tenement  house."— People  v.  Shkilky  (N.  Y. 

Sup.)  101. 
**Trade."— City    of    Rochester    v.     Rochester 

Girls'  Home  (N.  Y.  Sup.)  236. 
"Unincorporated      association."— Meinhart      v. 

Contresta  (N.  Y.  Sup.)  593. 
"Verified."— Bristol  v.  Buck  (N.  Y.  Sup.)  53. 
"Will."— In  re  Miller's  Will  (N.  Y.  Sur.)  843. 
"Without  authority  of  the  person  whose  signa- 
ture it  purports  to  be."— Harry  M.  Lasker, 

Inc.,  V.  Mutual  Bank  of  Roseville   (N.  Y. 

Sup.)  379. 

WORK  Aim  LABOR. 

^=97(3)  (N.Y^up.)  Claimant  could  not  recov- 
er for  support  lumished  mother-in-law,  not 
shown  to  have  contracted  to  pay  therefor.— In 
re  Weed's  Estate,  6. 

WORKMEN'S  €OMt»ENSATION  ACTS. 

See  Mastei;  and  Servant,  ^=»375--417. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Ha- 
beas Corpus;  Injunction;  Mandamus;  Pro- 
cess;  Replevin. 

(41) 
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